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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



SHANBERG T. FIDELITÎ & CASUALTT CO. OP NEW YORK. 

(Circuit Court of Appeals, Eigbtli Circuit. November 4, 1907.) 

No. 2,509. 

1. Courts— JuBisDicTioN of Fedkeal Courts— Distbict of Suit. 

The provisions of section 1 of the fédéral judiciary act of March 3, 1875, 
c. 137, 18 Stat. 470 as amended by Act March 3, 1887, c. 373, 24 Stat. 552 
and Act Aug. 13, 1888, c. 866, 25 Stat 433 [U. S. Comp. St 1901, p. 508], 
restricting the districts in which suit may be brought where jurisdictlon 
is founded only on dlrersity of citlzenship to those of which either the 
plaintiff or défendant Is a résident, may be waived by the parties, and 
where, after the removal of a cause, the plaintiff appears and pleads and 
goes to trial without objection or motion to remand, the fact ttiat neither 
party Is a résident of the district does not deprive the court of jurisdiction. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 13, Courts, § 148. 

Diverse citlzenship as a ground of fédéral jurisdictlon, see notes to 
Shipp v. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. O. A. 298.] 

1. Irsubance— Accident Insurance- What Constitutes Accident. 

A pollcy insuring against dlsabillty or death "resulting dlreetly and In- 
dependently of ail other causes from bodily Injuries sustained through ex- 
temal violent and accidentai means" does not render the Insurer liable 
for the death of the Insured from rupture of the heart, the walls of 
which had been weakened by what is known as "fatty degeneratlon," the 
Immédiate Indtlhg cause of the rupture belng either over exertlon in as- 
slstlng to carry a burden, or deep breathlng following such exertlon, 
neither of whleh was accidentai. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 28, Insurance, §§ 1177, 
1178. 

Accident Insurance, rlsks and causes of loss, see note to National Acel- 
dent Society v. Dolpb, 38 O. C. A. 3.] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

For opinion below, see 143 Fed. 651. 

J. C. Rosenberger (I. J. Ringolsky, on the brief), for plaintiff in er- 
ror. 

J. H. Flarkless (Charles S. Crysler and Qifford Histed, on the 
brief), for défendant in error. 
158 F.— 1 
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Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

RINER, District Judge. This was an action to recover upon an ac- 
cident insurance policy. The action was originally brought in the state 
court, and removed by the défendant to the Circuit Court of the Unit- 
ed States for the Western District of Missouri. The défendant an- 
swered in the case, the plaintiff iiled her reply thereto, and the case 
proceeded to trial before the court and a jury. At the conclusion of 
the évidence, the court directed the jury to return a verdict in f avor of 
the défendant. 

While numerous errOrs are assîgned in the record, two, only, are 
relied upon hère: First, the court erred in entertaining jurisdiction 
of the case, because it affirmatively appears from the record that 
neither plaintiff nor défendant was, at the time the suit was brought 
and triçd, a citizen of the state or district in which the suit was brought, 
the plaintiff in error being a citizen and résident of the state of Kan- 
sas, and the défendant in error being a citizen and résident of the 
state of New York, therefore the case was not one which could be re- 
moved into the Circuit Court ; second, that the court erred in instruct- 
ing the jury to return a verdict for the défendant. 

The question of jurisdiction was not raised in the court below. No 
objection ivhatever to its jurisdiction was made in that court; plain- 
tiff VQluntarily appeared, filed a reply, and proceeded in the trial 
without objection, the question of jurisdiction being now raised for 
the first time in the brief of plaintiff in error filed in this court. It 
is insisted that the case of Ex parte Wisner, 203 U. S. 449,^ is control- 
ling in this case, and fully sustaitis the contention of the plaintiff. It 
must be côilceded that there is a statement found in the opinion of 
the court, in that case which tendç to give colpr to this contention, but, 
to détermine what was really decided, we must look at the case then be- 
fore the court. In that case, Wisner, a citizen of the state of Michigan, 
commenced an action in the state court in the state of Missouri against 
Beardsley, a citizen of thè state of L^uisiana. Beardsléy filed his péti- 
tion to remove the case frqra the st^te court into the Circuit Court of 
the United States for the Eastem Division of the Ëastern District of 
Missouri, on the ground of divèrsityof citizenship, togethér with the 
bond required in such cases ; an order of removàl was tlièreupon en- 
tered by the state court; ànd a trariscript of the record was filed in the 
Circuit Court. Wisner nioved to remand on the ground that the Cir- 
cuit Court had not acquired jurisdïction by the removal. The motion 
was heard and denied. Wisner then applied to the Suprême Court for 
leave to file a pétition for mandamus, , which was grànted, and rules 
entered returnable upon a day fixed, and the case submitted on the re-^ 
turns to the rules. The Suprême Coiirtheld that the motion to remand 
to the state court shouM haye beensustained on the ground that the 
Circuit Court had no jurisdiction to proceed. It will thus be seen that 
the Wisner Case, diff ers materially from the case at bar, iji that in 
that case the plaihtifif took advantage of the first opportunity to raise 
the question of jurisdiction by presenting his motion to remand upon 

1 27 Sup. et 150, 51 L. Ed. 264. 
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that ground, whereas, in this case the plaintiff not only failed to ask 
that the case be remanded, but voluntarily filed her reply and proceed- 
ed to trial, thus bringing the case more nearly within the principle an- 
nounced by the Suprême Court in the case of Central Trust Companv 
V. McGeorge, loi U. S. 139, 14 Sup. Ct. 286, 38 L. Ed. 98. In the 
case last cited. the Central Trust Company, a corporation created by 
and existing under the laws of the state of New York, filed a bill in 
equity in the Circuit Court of the United States for the Western Dis- 
trict of Virginia against the Virginia, Tennessee & Carolina Steel & 
Iron Company, a corporation created by and existing under the laws 
of the State of New Jersey. The défendant company entered a gênerai 
appearance, and joined with the complainant in its prayer for the ap- 
pointment of a receiver, without objection to the jurisdiction. There- 
after the Circuit Court dismissed the bili on the ground that under the 
act of March 3. 1887, c. 373, 24 Stat. 552, as amended by the Act of 
August 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508], 
it was without jurisdiction of the cause. The Suprême Court reversed 
the decree dismissing the bill, holding that exemptions from being sued 
out of the district of its domicile is a privilège which a corporation 
may waive, and which is waived by pleading to the merits ; and, fur- 
ther, that the fact that neither the plaintiff nor the défendant résides 
in the district in which the suit is brought does not prevent the opéra- 
tion of the waiver. See, also. Ex parte Schollenberger, 96 U. S. 369, 
24 L. Ed. 853 ; Bank v. Morgan, 132 U. S. 141, 10 Sup. Ct. 37, 33 L. 
Ed. 382 ; St. Louis & San Francisco Railway Company v. McBride, 141 
U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659 ; Southern Express Company 
V. Todd, 56 Fed. 104, 5 C. C. A. 432 ; Memphis Savings Bank et al. v. 
Flouchens, 115 Fed. 96, 52 C. C. A. 176, and cases cited in note on 
page 192 ; Shaw v. Quincy Mining Company, 145 U. S. 444, 12 Sup. 
Ct. 935, 36 L. Ed. 768 ; Southern Pacific Company v. Denton, 146 U. 
S. 202, 13 Sup. Ct. 44, 36 h. Ed. 942. In the two cases last cited, the 
right of a corporation to avail itself of the exempting clause of the 
acts of 1887-88 was maintained, yet in both cases the défendants ap- 
peared specially and set up the right of exemption. If the plaintiff 
in this case had, upon its removal from the state court, filed a motion 
to remand on the ground that the Circuit Court was without jurisdic- 
tion, the case would clearly corne within the rule announced in the 
Wisner Case, but, not having done so, by pleading to the merits and vol- 
untarily submitting herself to the jurisdiction of the Circuit Court, we 
think the objection to the jurisdiction now raised in this court for 
the first time cornes too late. 

The second assignment of error relates to the action of the court 
in directing a verdict for the défendant. It appears from the record 
that P. Shanberg, the husband of the plaintiff, who lived in Kansas 
City, Kan., on the 22d of March, 1904, applied for and obtained from 
the defendant's agent in Kansas City, Mo., an accident policy. The 
provisions of the policy, so far as they are material hère, are as fol- 
lows : 

"The Fidelity and Casualty Company of New York (hereîn called the com- 
pany), in considération of the premises, and of the statements in the schedule 
of warranties hereinafter contained, which statements the assured malcea on 
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the aceeptanee of this policy and warrants to be true, does liereby insure the 
person named and described in said schedule (and herein called the assured) 
for tlie period of one year from noon, standard time, of the day this contract is 
dated, (1) agalnst disability or deatli resiilting direetly and independently of 
ail other causes, from bodily injuries sustained tlirough external, violent and 
accidentai means. * * * If death shall resuit within ninety days from 
said injuries, the company will pay the beneflciary hereinafter named, If sur- 
viying, flve thousand dollars." 

The policy aiso insures against disability from certain illnesses there- 
in specified, and then provides : 

"This Insurance does not cover disability from disease or lllness resulting 
from Toluntary or unnecessary exposure to contagion or infection ; nor any 
lllness or illnesses other than those specified in this policy ; nor any illness 
complicate(î with or resulting from a disease not speciflcally covered by this 
policy; nor any illness occasioned by or resulting from a surgical opération; 
nor any disease eontraeted witliin fifteen days from noon of the day this policy 
is issued." 

It is further shown by the record that at the time of his death, 
which occurred January 30, 1905, the assured was the owner of two 
buildings in Kansas City, Kan. ; that the distance between the two 
buildings was about three city blocks; that on the morning of the 
30th of January he and the witness, Higgins, carried a cellar door, 
3 feet 4 inches in width by 6 feet 9 inches in length, and weighing about 
86 pounds, from one of thèse buildings to the other. The witness, 
Higgins, testified that upon arriving at their destination, and just as 
they had set the door down, the assured turned to him and said : 
"Shorty, I am tired." He then turned his head back, and a few sec- 
onds afterwards his head drew back with a quick jerky motion, his 
lips turned blue, he grabbed the door with both hands and fell for- 
ward on his face from the door; that witness attempted to pick him 
up, but found he was dead. This witness further testified that the 
weather was cold, with some snow on the ground; that during the 
time they were engaged in carrying the door from one building to 
the other the assured did not at any time slip or stumble ; that the 
door did not strike the assured at any time, nor the assured strike the 
door ; that on that morning, up to the time he died, he had sufïered no 
wrench, slip, injury, or fall. The autopsy disclosed that the assured 
was suffering from what is known to the médical profession as "fatty 
heart" or "fatty degeneration of the heart," and that the heart was 
ruptured. Dr. Hailey, who conducted the examination, testified that 
the walls of the heart of the assured were thin and it was a feeble 
heart, the muscular structure being thin and degenerated, what was 
known as "fatty degeneration of tlie heart," and that straining, hold- 
ing the breath, filling the chest with air, as is done by making power- 
ful exertion, could, under the facts as disclosed by this case, cause 
the rupture of the heart. 

The policy is one of indemnity against disability or death, resulting 
direetly, and independently of ail other causes, from bodily injuries 
sustained through external, violent, and accidentai means, and also 
against disability from certain illnesses therein specified. The disease 
from which the assured was sufïering at the time of his death was not 
enumerated in the policy, and, as we view the case, there was no acci- 
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dent in the means through which the bodily injury was effected. It 
would not help the matter to call the injury itself — that is, the rupture 
of the heart — an accident. Tlaat was the resuit, and not the means 
through which it was effected. Carrying the door, or, after putting 
it down, the act of filUng his lungs with air by drawing a long breath, 
was the means by which the injury was caused. Both were donc by 
the assured voluntarily, and in an ordinary way with no unforeseen, ac- 
cidentai, or involuntary movement of the body whatever. There was 
no stumbling, slipping, or falling ; there was nothing accidentai in his 
raovements, any more than there would be in walking on the street, or 
passing down the steps of his house, during each of which he might 
hâve filled his lungs by drawing a long breath, and ruptured his heart. 
The poliCy dpes not purport to be a contract of indemnity against 
death or injury by ail means. The cause of death must in ail cases, 
where it is sought to recover under the provisions above quoted, re- 
suit directly, and independently of ail other causes, from bodily injury 
sustained through external, violent, and accidentai means, or the event 
is without the scope of the contract. The degree of violence or forCe is 
not material. Had the assured, while assisting in carrying the door, 
lost his balance and fallen and struck upon some unforeseen object, or 
slipped on the ice, his death might be said to hâve resulted from vio- 
lent or accidentai means, and, assuming that there was no want of due 
diligence on his part, would doubtless be covered by the policy. But 
from the facts as disclosed by the record in this case, we do not think 
it can be Said that the rupture of the assured's heart, and which caused 
his death, was in any sensé the resuit of an accident. He engaged in 
carrying this door for his own convenience ; he encountered no ob- 
stacle in doing so ; he accomplished just what he intended to, in the 
way he intended to, and in the free exercise of his choice. No acci- 
dent of any kind interferçd with his movements, or for an instant re- 
laxed his self-control. 

Even assuming that the walls of the heart gave way under the strain 
to which the assured had voluntarily put it, under circumstances free 
from ail péril or necessity, we are of opinion that the case would not 
come within the provisions of the policy, and therefore that the Circuit 
Court rightly instructed the jury to return a verdict for the défendant. 

Judgment afSrmed. 
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SAYRE NEWTON LUMBER CO. v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. November 27, 1907.) 

Nos. 2,644, 2,645. 

1. COUETS— FEDERAL COURT JtJEISDIOTION — PABTY MAY WaIVE VENUE OF SulT. 

The rlgtLt of a party to suit in the district of the résidence of either the 
plaintifï or the défendant is a Personal privilège whicli he may waive by 
a trial, demurrer, answer, or a gênerai appearance without making the ob- 
jection. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, §§ 810, 815. 

Of right as to district in which suit may be brought, see note to Memphis 
Sav. Bank v. Houchens, 52 C. C. A. 192.] 
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2. Fbancjîise—I/Icense— Certain Riohts Which Constitute Eespbctivelt. 

A right or privilège which is essentlal to the performance of the gênerai 
functlon or purpose of the grantee, and which eau be given by the sover- 
elgnty afone, such as a right or privilège of a corporation to operate a 
commercial railroad, a street railroad, city waterworks, gasworlis, and 
to eollect tolls therefor, is a franchise. 

A right or privilège not essentlal to the gênerai functlon or purpose of 
the grantee, and of such a nature that a private party might grant a like 
right or privilège over his property, such as a revocable permission to oc- 
eupy or use a portion of some public ground, highway, or street, is a 11- 
eenee, and not a franchise. 

[Rd. Note. — For cases in point, see Cent. Dig. vol. 23, Franchise, § 1. 

For other définitions, see Words and Phrases, vol. 3, pp. 2929-2042; 
vol. 5, pp. 4133-4141 ; vol. 8, pp. 7706, 7766.] 

3. CONSTlTtJTIONAIi LA W— CONSTITUTION — CONSTRUCTION BY FiBST LBGISIjATIVE 

BoDY Persuasive. 

The interprétation given to a Constitution by the first législative body 
which acts thereunder is a contemporary construction, which should be 
treated wlth great déférence. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Constitutional 
. Law, §§ 14, 15.] 

4. Same— Sensible Construction Pbefebred to Impbaoticable oe IInbeason- 

ABLE One. 

A rational practicable interprétation of a Constitution or statute should 
' be preferred to one which makes it impracticable or unreasonable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, |§ 0-11.] 

."(. Municipal Corpobations— àbticlb : XX op Constitution op Colobado— 
Chabteb of Denver— Poweb of City Council to Gbant Révocable 
' Right of Way oveb Steeet to Railboad Company. 

Article 20 of the Constitution of Colorado prohibited the city of Denver 
from grantlng any franchise relating to any street, alley, or public place, 
wlthout an approving vote of the qualifled taxpaying electors of the mu- 
nicipality, , 

The cljartçr of Denver adopted pursuant to this article empowered Its 
council tô grant a révocable licenSfe or permit at any time to any street, 
alley, or public place in that city. 

The CDÙncil of the mnnicipallty granted by ordinance to the Union Pacif- 
ic Railroad Company, a corporation empowered by the laws of a state to 
construet, maintain, and operate a railroad into and through the city, a rév- 
ocable permission to lay, maintain, and operate certain spur railroad 
tracks ùpon Blake street In that city for the distance of eight blocks to en- 
able those who should own or occupy warehouses and other business houses 
to be constructed upon that street to transport their commodities to and 
from thèse houses in cars. The ordinance provided that this permission 
was revocable at any time by the city, and that if it revoked It or any part 
of it the city should pay back to the railroad company such part of the 
amount which that company had expended, not exceeding $67,000, in paving 
and sewering the part of Blake street to which the revocation should per- 
tain. Held : 

The privilège thus granted was a revocable license and not a franchise. 
The conncil of Denver was not prohibited from granting It by article 20 of 
the Constitution of Colorado, and it was empowered to do so by section 
' 269 of the Charter of Denver, and the license was valid. 

6'.' SAMÉ— OBDlNAls/tE— WlIÉBE DIVISIBLE, VaLID PART /MAY STAND THOUGII 

, VoiD PiMiFlLLS. 

■ When a' part of a divisible ordinance or statute is wlthin, and another 
part is without, the power of the body which enacts it, the former is valid 

' and mayTje ëhforced, although the lattei* is void, unless It appears from a 
' considération of the entire ordinance or statute that it would not hâve 
been enaeted without the part which iS void. 
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This liceuse was to a raiiroad eompaiiy, its successors and assigns. If 
the grant to the successors and assigna was void, that to thp raiiroad coni- 
pany was still valid. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3G, ilunioipal Cor- 
porations, §§ 248-251.] 

(Syllabns by the Court) 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Henry F. May (John S. Macbeth, on the brief), for appellants. 
Clayton C. Dorsey and William V. Hodges (John N. Baldwin and 
H. A. L,indsley, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. Thèse are appeals from.decrees which 
dismissed bills in equity brought by the appellants, who were owners 
of property abutting upon Blake street, betvveen Nineteenth street and 
Twenty-Seventh street, in the city of Denver, to enjoin the Union Pacif- 
ic Raiiroad Company, a corporation, from constructing raiiroad tracks 
and operating engines and cars upon that portion of the street, and to 
prohibit ,the city of Denver from permitting the raiiroad company to 
do so under an ordinance of that municipality which by its terms grant- 
ed the company such permission. 

The main question in the case is whether or not the city council of 
Denver, had the power under the Constitution of the state of Colorado 
and the charter of the city to make this grant without the approving 
voté of a majority of the qualified taxpaying electors of the city. 
Counsel for the appellants contend that it had no such power, and while 
in their bill they averred that the ordinance was void (1) because it 
authorized the acceptance of a loan by the city contrary to certain pro- 
visions of the charter, (2) because it was not referred to the city at- 
torney for his opinion before its passage, (3) because it was not legally 
advertised and delayed after its introduction and before its passage, 
(4) because it deprived the board of public works of its right to award 
the contract for the paving and sewering of the portion of the street 
on wjiich the tracks were permitted, and of its right and power to 
hâve this part of the street paved and sewered by day labor, and of its 
right to assess the cost thereof upon the property benefited, (5) because 
the title of the ordinance discloses but one subject while it treats of 
two, and for other reasons, yet they hâve waived ail thèse objections 
in this coijrt, because, if they are well founded, the city council çould, 
ao,d undoubtedly would, remove them by the passage of another ordi- 
nance, and they stand hère upon the proposition that the grant to the 
raiiroad company was beyond the powers of the city council, and upon 
thatajone, and they concède that, if the council had the povver to make 
the grant, the appellants are precluded from injunctive relief, and that 
their only remédies are actions at law for the damages they suffer. 

Counsel for the respondents first contend that the court below was 
witliout jurisdiction of the case of McPhee & McGinnjty Company, 
because that company was a corporation of the state of Nevada, and 
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the Union Pacific Railroad Company was a corporation of the state of 
Utah, so that the suit was not brought in the district of the résidence 
of the plaintiflf or of ail the défendants (Act March 3, 1875, c. 137, § 
1, 18 Stat. 470 [1 U. S. Comp. St. 508]), and they cite Greelev v. 
Lowe, 155 U. S. 58, 68, 15 Sup. Ct. 24, 39 L. Ed. 69, and Ex parte 
Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, in support of 
their position. But the diversity of citizenship and the amount in con- 
troversy conferred jurisdiction upon the court below, subject to the 
right of the respondents to a détermination of their controversy in the 
district of the résidence of the plaintiff or of the défendants. This 
right, however, was not, like diversity of citizenship, an indispensable 
prerequisite to the jurisdiction of the court, but a mère personal privi- 
lège which they might waive, and which by interposing gênerai demur- 
rers to the bill, which were sustained before they suggested this objec- 
tion, they did waive. Texas & Pacific Ry. Co. v. Cox, 145 U. S. 593, 12 
Sup. Ct. 905, 36 L. Ed. 829 ; Martin v. B. & O. R. R. Co., 151 U. S. 
673, 678, 14 Sup. Ct. 533, 38 L. Ed. 311; Interior Cons. & Imp. Co. 
V. Gibnëy, 160 U. S. 217, 319, 16 Sup. Ct. 272, 40 L. Ed. 401 ; Toland 
V. Sprague, 12 Pet. 300, 330, 9 E. Ed. 1093 ; Ex parte Schollenberger, 
96 U. S. 369, 378, 24 L. Edi 853 ; Charlotte National Bank v. Mor- 
gan, 132 U. S. 141, 145, 10 Sup. Ct. 37, 33 h. Ed. 282; St. L. & S. E. 
Ry. Co. V. McBride, 141 U. S. 127, 130, 11 Sup. Ct. 982, 35 E. Ed. 
659; Southern Express Co. v. Todd, 56 Fed. 104, 109, 5 C. C. A. 433, 
437; Van Doren v. Pennsylvania R. Co., 93 Eed. 260, 35 C. C. A. 282; 
Hoover & Allen Co. v. Columbia Straw Paper Co. (C. C.) 68 Fed. 
945 ; Scott v. Hoover (C. C.) 99 Fed. 247, 249 ; Platt v. Massachusetts 
Real Estate Co. (C. C.) 103 Fed. 705, 706 ; U. S. Fidelity & Guaranty 
Co. V. Board of Com'rs, 145 Fed. 144, 146, 76 C. C. A. 114,- 116; 
Shanberg v. Fidelity & Casualty Co. (C. C. A.) 158 Fed. 1, filed 
November 4, 1907. 

After discussion of this question of jurisdiction, counsel argue that 
the decree below should be afïïrmed, (a) because the tracks hâve been 
laid and a reversai would be ineffectuai, (b) because the usurpation of 
a franchise may be remedied by an action under chapter 27, § 289, of 
the Civil Code of Colorado (Mills' Ann. Code), or by the writ of quo 
warrante only, (c) because the appellants are entitled to no injunctive 
relief even if the passage of the ordinance was ultra vires of the city 
council, and (d) because the city council was vested with the requisite 
authority to grant the permission in controversy and the railroad Com- 
pany has the right to construct and operate its railroad thereunder up- 
on the portion of the street in controversy. As the décision of the 
main question in favor of the respondents wiU render the other légal 
issues they urge upon our considération immaterial, and counsel for 
the appellants waive the other grounds for relief they pleaded, we will 
first consider the issue of law which that question présents. 

On March 18, 1901, the Législature of Colorado passed an act to 
submit to the qualified vbters of the state an amendment to its Con- 
stitution whereby the inhabitants of the city of Denver were authorized 
to frame and adopt a charter for that city, and at the next gênerai élec- 
tion that amendment was addpted by the electors of the state, and it is 
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now numbered and designated "Article 20, Citv and County of Den- 
ver." Sess. Laws Colo. 1901, pp. 97-102, c. 46^ On Mardi 29, 1904, 
the èlectors of Denver adopted a charter for that city pursuant to this 
amendaient. The amendment contained this inhibition: 

"No franchise relating to any street, alley or publie place of the said eity 
and county shall he granted except upon the vote of the qualifled taxpaying 
èlectors, and the question of its being granted shall be submitted to such vote 
upon deposit with the treasurer of the expense (to be determined by said treas- 
urer) of such submission by the applicant for said franchise." 

The charter contained thèse provisions: 

"Sec. 265. No franchise relating to any street, alley or public place of tbe 
city and county shall be granted except upon the vote of the qualifled tax- 
paying èlectors, and the question of its being granted shall be subniitted to such 
vote upon deposit vFlth the treasurer of the expense (to be determined by the 
treasurer) of such submission by the applicant for said franchise." 

"Sec. 269. The councll may grant a license or permit at any time, in or to 
any street, alley or publie place, provided such license or permit shall be rev- 
ocable at any time, and such right to revoke shall be expressly reserved in 
every license or permit which may be granted hereunder." 

In May, 1906, the Union Pacific Railroad Company sought to obtain 
at an élection the right and privilège to lay tracks and to operate 
a railroad upon Blake street in front of the appellants' property, but 
its request was defeated by a niajority vote of the qualifîed taxpaying 
èlectors of the city of Denver. In February, 1907, the city council 
of Denver passed, and its mayor approved, an ordinance by the ternis 
of which the city and county of Denver granted to the railroad Com- 
pany, its successors and assigns, "a license and permit to construct, 
lay, maintain and operate certain railroad tracks" upon the part of 
Blake street which has been described, in the manner specified in the 
ordinance, in considération that the company would pay the cost, not 
exceeding $67,000, of paving this part of the street and of construct- 
ing a storm sewer and catch-basins therein. Section 8 of this ordi- 
nance provided that "said license and permit shall be revocable by 
the council at any time, and such right to revoke is hereby expressly 
reserved," and that whenever this license, or any part of it, should be 
revoked, the amount of money paid by the railroad company for the 
paving and sewering of that part of the street to which such revocation 
should apply should be paid back to the company without interest, 
and the company should remove its tracks from and restore that part 
of the street to a good and serviceable condition. This railroad com- 
pany had an established line of railroad through the city of Denver, 
and the tracks upon Blake street authorized by the ordinance were 
spur tracks from its main track for the benefit of parties who expect- 
ed to build warehouses on vacant property abutting upon that street. 
The ordinance granted* permission to the company to lay a track upon 
each side of the part of Blake street under considération, and to lay 
four cross-over tracks to connect thèse side tracks, and provided that 
the company should not run engines or trains upon any of thèse 
tracks, except between 6 in the evening and 6 in the morning, with- 
out the written permission of the fire and police board. It is upon this 
State of the case that the c[uestion arises, did article 20 of the Constitu- 
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tion prohibit thè grant of this revocable permission to the railroad 
Company to use a portion of this street for railroad purposes? In 
other wordsi is a revocable permission to lay and operate a railroad 
track on a part of a street, granted to a company authorized by the 
State to maintain and operate a railroad to and through the city of 
Denver, a franchise, the grant of which, without the approving vote of 
the electors of that city, is forbidden by this article? 

A franchise is a right or privilège granted by the sovereigpty to 
one or more parties to do some act or acts which they could not per- 
form without this grant from the sovereign power, Bank of Augusta 
y. Earle, 13 Pet. 595, 10 L. Ed. 274; D. & S. Ry. Co. v. Denver City 
Ry. Co., 3 CoIq. 673, 682. Familiar illustrations are the right to be a 
corporation, to hold property, to sue and be sued as such, the right 
to build a bridge or to operate a ferry over a public stream and to 
çollect tolls therefor, the right to construct and operate on and in the 
streets of a city a street railway, watenvorks, gasworks, electric light 
Works, to supply the city and its inhabitants with transporta tion, water, 
gas, and electric lights respectively, and tO take tolls therefor. In this 
country the title of every lawful franchise is deraigned from the nation 
or the State, and the city of Denver had no power to grant any fran- 
chise which the Constitution and the laws of the state of Colorado had 
hot authorized, it to give. ' 

' It is not, hpweVer, every privilège or permission granted by state 
or city to occiipy or to use public rivers, highways, or streets that 
rises to thè dignity of a franchise. A privilège granted by a cit>- 
to a private party to occûpy or use a portion of a public street fem- 
6orarily for tHe Construction of a building upon an abutting lot, for a 
cab stand, an apple stand, or for any similar commercial purpose is a 
license and not a franchise. The exact line of démarcation between 
franchises and licenses liiay not be clearlj' drawn, but their gênerai 
characters and limits are so well known and so clearly established that 
î^ is not difficidt to assign many rights granted to the class to which 
they belong. 

A right or privilège which is essential to the performance of the 
gênerai fuhctioii or purpose of the grantee, and which is and can be 
granted by thé sovereignty alone, such as the right or privilège of 
à corporation to operate an ordinary or commercial railroad, a street 
railroad, city waterworks or gasworks, and to collect tolls therefor, 
is a franchise. New Orléans Gas Co. v. Louisiana Light Co., 115 U. 
S. 650, 659, 6 Sûp. Ct. 252, 29 L. Ed. 516 ; Walla Walla v. Walla 
Walla Water Co., 172 U. S. 1, 9, 19 Sup. Ct. 77, 43 L. Ed. 341 ; Den- 
ver V. Citv Cable Co., 22 Colo. 565, 45 Pac. 439; Donahue v. Morgan, 
54 Colo. 389, 390, 400, 50 Pac. 1038 ; Thomas v. Grand Junction,- 13 
Colo. App. 80, 81, 65 Pac. 665 ; City of Denver v. Denver Union Wa- 
ter Co. (Colo.) 91 Pac. 918, 919. 

A right or privilège not essential to the gênerai function or pur- 
pose of the gratitee, and of such a nature that a private party might 
grant a like right or privilège upon his property, such as a temporary 
or revocable permission to occupy or use a portion of some public 
ground, highway, or street, is a license and not a franchise. A privi- 
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lege of the latter character, such as a permission to lay and operate a 
railroad across or for a short distance upon a public street, is a grant 
of an easement or right of way. An easement or right of way is not 
necessarily a création of or a grant by the sovereignty. A private citi- 
zen may confer it over his own land, and the permission by a city to 
exercise such a privilège on one of its streets is of even less efficacy 
than such a private grant, because it is subject to the rights of the abut- 
ting ow;iers, while the private owner's grant confers the perfect right 
of way over his property. 

The Union Pacific Railroad Company was a corporation of the state 
of Utah to which the privilège to construct, maintain, and operate a 
railroad with the necessary switches, spurs, and terminal facilities 
into and through the city of Denver had been granted by the states 
of Utah and Colorado. Const. Colo. art. 15, § 4; Mills' Ann. St. §§ 
599, 602; Sess. Laws Colo. 1901, p. 126, c. 53, § 1. That right was 
indispensable to the function and purpose of the corporation. No one 
but the sovereignty could grant it, and it was therefore a franchise. 
The city of Denver never had the power to grant or to refuse it, and 
it could not by any act or omission on its part prohibit or prevent the 
company from exercising this right. Its power was limited to the rég- 
ulation and control of the streets of the city, subject to the gênerai 
franchise of the corporation to operate its railroad into and through 
the city. 

The privilège which is the subject of this litigation is limited and 
local, and it was not indispensable to the gênerai object or to the per- 
formance of the main function of the Union Pacific Company. It 
could maintain and operate its railroad into and through the city of 
Denver as well without as with the right to operate its spur tracks upon 
Blake Street, and this privilège seems to be a license rather than a 
franchise. 

Counsel for the appellants invoke the rules that the obvions and 
common signification of the terms of the Constitution should be pre- 
ferred to a hidden or extraordinary meaning. that a aérant of power to 
a city should be strictly construed, and that if its existence is doubtful 
it should be denied. The soundness of thèse canons of mterpretanon 
is not denied, but the common, obvions meaning of "franchise" does 
not seem to be a permission by a city to use a portion of a street for 
railroad purposes granted to a railroad corporation empowered by 
the state to construct and operate its railroad into and through the 
city, and there is no doubt that under its gênerai power to regulate 
and control the streets and the location of railroad tracks thereon the 
city council had plenary power to grant the permission hère under 
considération, unless it was forbidden so to do without a vote of the 
taxpaying electors by article 20 of the Constitution. The question, 
therefore, still recurs, is a revocable permission granted by a municipal- 
ity to a railroad company empowered by a state to construct and 0|>- 
erate its railroad into and through the city, to lay its tracks and operate 
its railroad along a few blocks upon a street of a city, a franchise, or 
a license within the meaning of this article of the Constitution, and 
upon the true answer to that question the entire issue turns. 
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Counsel for the appellants contend that the permit should be held 
to be a franchise, because thé evil at which the constitutional inhibition 
was leveled vvas the grant of such easements or such right;s ai vvay 
upon the streets of the city. But there is nothing in the Constitution, 
in the charter, in the record, or within our knowledge of the history of 
the city of Denver, which indicates that the evil this clause was adopted 
to remedy was the grant of rights of way to ordinary ràilroad com- 
panies to operate their roads across or for short distances upon the 
streets of the city, rather than of the gênerai privilège commonly call- 
ed a "franchise," frequently granted by cities to street railway com- 
panies, water, gas, electric light, téléphone, and othef public utility 
corporations, to place and operate their rails, pôles, and pipes upon or 
along the streets of a city and to take tolls therefor. So far as judicial 
notice informs, the exercise of the power to grant thèse gênerai privi- 
lèges without the approving vote of the electors, rather than the exer- 
cise of the aùthority to grânt revocable rights of way to ordinary rail- 
roads upon small parts of the streets of a city, was the prime evil at 
which the Constitution was leVeled, and that because there was more 
danger of a disregard of the public interests from the former than 
from the latter, because the framers of the constitutional amendment 
used the word "franchise" in this prohibition, the ordinary significa- 
tion of which includes the former, but not the latter privilèges, and 
failed to insert "license," "permission," "easemsnt," or "right of way," 
and because the charter, which was framed by the représentatives of 
and adopted by the people for whom that twentieth article of the Con- 
stitution Was prepared and adopted, expressly confers upon the council 
of the* city the power to grant the latter. Article 20 of the Constitu- 
tion, and the charter of the city, were adopted in pufsuailce of a single 
plan for thé sole benefit of the people of Denver. The article and char- 
ter were drawn, and their adoption was procured, the former frorii the 
electors of the state and the latter from the electors of the city by the 
représentatives of the people of the city of Denver. As they were se- 
cured by the représentatives of the same people in the exécution of the 
same scheme, they should be read and construed together, and the pro- 
vision of section 269 of the charter that the council rnay grant revo- 
cable licensès to use any street, àlley, or public place is persuasive évi- 
dence that the people and their représentatives never intended, by the 
prohibition of the grant of a franchise relating to any street, alley, or 
public place without a vote of the electors, to forbid the city council 
to grant licensès ôr permissions to use small portions bf the streets of 
the city for railrôad or other commercial purposes. The construction 
given to a Constitution by the first législative body which acts there- 
under is a cbntémporary interprétation of it which should be treated 
with great Référence. Cboper Mfg. Co. v. Ferguson, 113 U. S. 727, 
733, 5 Sup. Ct.'739; 28 h. Éd. 1137; People ex rel. Livesay v. Wright, 
6 Colo. 92, 97. 

The fact is repeatedly ' urged upon our attention that the railrôad 
Company tried and failed to get permission to lay and operate its tracks 
upon this street by a vote of the taxpaying electors. This circum- 
stance, however, does not appear to détermine the légal question wheth- 
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er or not the revocable permission subsequently obtained from the 
council was a prohibited franchise. It may be that counsel for the 
railroad company advised an élection out of abundance of caution to 
avoid, if possible, litigation of the character now under considération, 
and if, as seems to be contended, the action of the company establishes 
the fact that its counsel were oi the opinion at the time of the élection 
that the privilège under considération was a franchise, they appear 
to be now of the opposite view, and their earlier opinion is no better 
évidence that their later opinion is wrong than their later opinion 
is that their earlier one was erroneous. 

The next argument in support of the position of the appellants is 
that, by the législation of the state and by the décisions of the Suprême 
Court of the United States and of the Suprême Court of Colorado, the 
settled meaning of the word "franchise" had corne to include a revoca- 
ble permission granted to an ordinary railroad company to lay its 
tracks and operate its railroad across, or for a .short distance upon, a 
Street in a city, before article 20 was framed or adopted, and they cite 
Sess. Lavvs Colo. 1889, p. 129, § 12, Sess. Laws 1893, p. 141. c. 78, § 
10, Sess. Laws 1903, p. 158, c. 78, § 1, Sess. Laws 1891, p. 390, § 1, 
and the authorities from the Suprême Courts of the United States and 
of Colorado, which will be next considered. This législation, thèse au- 
thorities, and many others hâve been carefully examined in vain to 
find any déclaration of the Législature of Colorado, or any décision of 
any court, to this effect. The grants called "franchises," in the opin- 
ions cited by appellants' counsel, were grants to public utility corpora- 
tions of gênerai rights to use the streets to provide the people of the 
municipalities with such utilities and to take toUs therefor. Not one 
of them applies that term to the mère consent of a city to the layipg 
by an ordinary railroad company, incorporated by the state, of its 
tracks and the opération of its railroad over short parts of the streets 
of a municipality. 

In New Orléans Gas Co. v. Louisiana Light Co., 115 U. S. 650, 659, 
6 Sup. Ct. 252, 29 L. Ed. 516, the grant which the Suprême Court con- 
sidered was of the exclusive right to supply gas to the city of New Or- 
léans and its inhabitants through pipes and mains laid in its streets on 
condition that the grantee company should render the service ordina- 
rily required of such corporations, and it was of this right that the Su- 
prême Court said: 

"The right to dig up the streets or other public ways of New Orléans and 
place therein pipes and mains for the distribution of gas for public aud private 
lise is a franchise, the privilège of exercising which could only be granted 
by the state or by the municipal government of that city acting under législa- 
tive authority." 

In Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 9, 19 Sup. 
Ct. 77, 43 L. Ed. 341, the Suprême Court was considering the grant 
to a corporation of the right to lay and to maintain and operate in the 
streets of a city, for 20 years, water mains and pipes to supply the city 
and its inhabitants with water and to take tolls therefor, in considéra- 
tion that the corporation rendered the public service commonly per- 
formed by such water companies; and the court remarked that the 
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grant oî such a right was the grant of a franchise, and that after the 
performance of the service it was a contract. 

In Denver v. City Cable Ry. Co., 22 Colo. 565, 45 Pac. 439, the right 
which the Suprême Court of that state termed a "franchise" was the 
gênerai right granted by the city of Denver pursuant to législative au- 
thofityi to a street railway company to lay its tracks and to transport 
passengers on the streets of Denver and to take tolls for the carriage. 

In Donahue v. Morgan, 24 Colo. 389, 400, 50 Pac. 1038, the fran- 
chise of which the court spoke was the right granted by the city of 
South Pueblo to a private corporation to lay and to maintain, for 20 
years, in the streets of that city water mains and pipes, and to supply 
the city and its inhabitants with water and to take tolls therefor. 

In .Thomas v. Grand Junction, 13 Colo. App. 80, 81, 65 Pac. 665, 
the right which the court termed a "franchise" was the gênerai right 
to construct and operate for 21 years a System of waterworks to sup- 
ply the City and its inhabitants with water and to take tolls therefor, 
and to lay and maintain mains and pipes in the streets of the city for 
this purpose. 

In City of Denver v. Denver Union Water Co. (Colo.) 91 Pac. 918, 
919, the franchise which the Suprême Court of Colorado was con- 
sidering was the général right granted by that city to a private corpora- 
tion to lày its pipes and mains in the streets of the city, to maintain 
them, and tp supply the city and its inhabitants with water and to take 
tolls therefor for 20 years. 

Thèse are the authorities upon which counsel for the appellants 
chiefly rely. The brief review of them in which we hâve indulged dis- 
closes the fact that the question whether or not a grant by a city of 
the right of'way to an ordinary railroad company over a portion of 
one of its streets is a franchise or a license was neither considered nor 
decided by the courts which rendered the opinions in thèse casés. 

On the other hand, wherever the question has been raised and di- 
rectly decided, the conclusion of the cortrts is uhiforin that such a 
privilège is a license, and not a franchise. 

In Denver S. F. R. Co. v. Domke, 11 Colo. 247, 250, 251, 17 Pac. 
777, 778, the railroad company was the purchaser at a foreclosure sale 
of ail the f ights and privilèges of the Denver Circle Railroad Compàriy. 
The latter company was organized as a corporation ùnder the laws 
of Colorado, and by virtue of that incorporation received from the state 
the right to construct and operate a railroad between any designated 
points therein. The city of Denver by ordinance granted to it the 
right to lay its rails and to operate its trains along Willow Lane and 
Clark Street in that city, and the questions were whether or not the 
city had the authority to permit the use of its streets for this purpose, 
and whether or not the rights of the circle company had vested in the 
purchaser at the foreclosure sale. The Suprême Court said : 

"Tbe te^islature hafî dele^ated the exclusive control of the streets to the 
municipal «uthorlties, subject only to its own paramount dominion. We think 
the authority of the city council to permit the construction aud opéra tloii of 
an ordinary. railroad through the street rests upon clearly implied if not ex- 
press législative sanction. This question is practically res adjudicata. 'It was 
«■ithin the contemplation of législation that they (ordinary rallroads) might 
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enter and pass through the clty. Railroad Co. v. Nestor, supra ; Railroad Co. 
V. Mollandin, 4 Colo. 154.' * * * The ordinanee before us grantlng a right 
of way to tUe eircle road is therefore not invalid for the want of législative 
authority in the promises. So far as this ob.1eetion is concerned, the ordinanee 
constltutes a valid liceuse from the proper authorities to use a portion of the 
streets designated, and the eircle company was not a mère trespasser ah initio. 
* * * And it is equally clear that the benver & Santa Fé Company, through 
the purehase at the reeeiver's sale, sueeeeded to the rights and interests of the 
eircle Company uuder the ordinanee. The former company is therefore the 
owner of the franchise, togetber with the llcense in question." 

Throughout the opinion in this case the court calls the gênerai 
right derived directly from the state to lay and operate the railroad 
a "franchise," and the permission granted by the city to lay and operate 
the tracks upon the portions of its streets a "license." In many other 
opinions of the Suprême Court of Colorado a privilège granted by a 
city to an ordinary railroad company to lay and operate its railroad 
across or along the streets of a city is termed a "permit," a "license," 
an "easement," or a "right of way," but never a "franchise." City 
of Denver v. Bayer, 7 Colo. 113, 2 Pac. 6 ; Denver Circle R. Co. v. 
Nestor, 10 Colo. 403, 405, 415, 419, 430, 423, 15 Pac. 714; Jackson v. 
Kiel, 13 Colo. 378, 381, 22 Pac. 504, 6 L. R. A. 254, 16 Am. St. Rep. 
207; Jackson v. Ackroyd, 15 Colo. 583, 26 Pac. 132; People v. Mc- 
Murray, 27 Colo. 277, 281, 61 Pac. 226. 

In Chicago City Ry. Co. v. People ex rel. Allen C. Story, 73 III. 
-541, 547, a railway company was empowered by its charter which it 
derived from the state to construct and maintain a railroad in a cer- 
tain part of the city of Chicago over and along such streets as the com- 
moTi council of the city might authorize it to use. The city council by 
ordinanee granted to it the right to construct, maintain, and operate a 
railway upon Indiana avenue from 22d street to the limits of the city 
within a certain time, and the company completed the railroad a part 
of the distance, but failed to finish it thç entire length of the line, with- 
in the time specified. The city waived this failure, but the abutting 
owners insisted that the right granted by the city was a franchise, the 
conditions of which it could not waive, and that it was void. The 
court conceded that if the right was a franchise their claim was well 
founded, but held that it was a mère license, and hence that both the 
grant and the waiver were valid and in force. It said : 

"But in the case at bar the grant in the ordinanee is not a franchise, but a 
mère license, a permission to construct a railway in a certain street within a 
limited period. A franchise, according to the définition given by Blackstone, 
is a royal privilège, or branch of the king's prérogative, subsisting in the hands 
of the subjeet, and, being derived from the crown, must arise from the King's 
grant. 2 Blackstone, 17. Corporate fraiichises in the American states emanate 
from the government, or the sov<'reign power, owe tbeir existence to a grant, 
or, as at common law, to prescription, which présupposes a grant, and are 
vested in indlviduals or a body politic. The grant or license given- by the or- 
dinanee cornes within no définition of a franchise. * * * The license granted 
by the ordinanee is no more a franchise than would be a grant of the right of 
way by a private citizen to the company to construct its road over bis lands. 
and it is as compétent for the city as for a private owner to extend the time 
of performance, or to amend, modify, or annul the contract by mutual agree- 
ment." 

In Belington & N. R. Co. v. Town of Alston, 54 W. Va. 597, 46 S. 
E. 612, chapter 29, at page 82, of the Acts of that state for 1901, 
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prôvîded that no franchise should be granted by the council of any 
city, town, or village incorporated under the laws of the state unless 
an application for it was filed with the proper clerk and notice of the 
application was published for 30 days before the grant was made. The 
common council of Alston had granted to the Belington & Northern 
Railroad Company, a right of way over certain streets in the absence 
of the previous filing and notice of the application, and the first ques- 
tion in the case was whether or not the grant of this right to use the 
streets was a franchise. The Suprême Court of Appeajs of that state 
held that it was not, and said : 

"An action to test the authorlty of a railroad Company to use a public street 
does not jnvplve a franchise. Parlin v. Mills, 11 111. App. 396; Mills v. Parlin, 
106 111. 60. Assent by a town to use of Its streets by a railroad company la 
no more a franchise than the grant of a right of way through hls lands by a 
landowner. O. C. R. Co. v. People, etc., 78 111. 541. It is an easement in cor- 
poreal property, and not a franchise. 3 BUiott on E. Roads, § &32. * » • 
Instead of being a franchise, its right of way through the streets is an ease- 
ment, and the council's assent thereto is a liœnse or grant thereof. Hence the 
act referred to does not govern or hâve any application to the plaintifC's rights 
acquired from the council. No notice thereof was necessary, and the orders 
of the coimeil complained of are valld." 

The Suprême Court of Nebraska decided, after careful and ex- 
haustive considération and discussion, that a grant by a city to a 
corporation, which had authority from a state to maintain and operate 
a Street railroad, of the right to lay and use its tracks on certain streets 
of the city, was not a franchise, but a license. Lincoln St. Ry. Co. v. 
City of Lincoln, 61 Neb. 109, 111, 139, 131, 84 N. W. 802. 

In Parlin v. Mills, 11 111. App. 396, the city of Canton had granted 
to the défendants by ordinance the right to lay and operate a railroad 
on Fifth street in that city from the Chicago, Burlington & Quincy 
Railroad to the plow and machine shop of the grantees. An abutting 
owner secured a decree whiph enjoined the grantees from operating any 
railroad under this ordinance, and an appeal was taken to a court which 
had no jurisdiction to review cases which involved franchises, and 
the respondent objected to a considération of the case upon that 
ground; but the court said: 

"We are of the opinion that this point is not well taken. The suit is merely 
to enjoin the unauthorized use of the street, and not the détermination of any 
question of title to or right of property In a franchise." Page 402. 

To the same efifect are Richards v. People, 100 111. 423, 425; Mills 
v. Parlin, 106 111. 60, 63. 

In his Avork on Street Railway Law, at section 10, Booth says a 
franchise is a privilège conferred by sovereignty upon natural or 
artificial persons to exercise powers which they could not lawfully 
assume except in pursuance of such a grant. "But" he adds, "where 
a company is incorporated by the Législature, which confers upon it 
spécifie power to construct, maintain, and operate a railway in a city, 
subject, however, to the consent of the city, and in such manner and 
upon such conditions as the city may impose, and the latter, by ordi- 
nance, grants the privilège of constructing and operating the rail- 
road upon a certain street, the grant by the municipality is held to be 
a mère license, and not a franchise." 
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In Nellis on Street Surface Railroads, the author says, at page 55 : 

"The franchises of a railroad corporation are riglats or privilèges whieh are 
essential to the operatiori of the corporation, and without wliich its road and 
Works woiild be of little value ; such as the franchises to run cars, to talie tolls, 
to appropriate earth and gravel for the bed of its road, or water for its en- 
glues, and the like. They are positive rights or privilèges, without the posses- 
sion of which the road of the company could not he successfuUy worked. There 
are certain other privilèges, too, whlch are merely llcenses, and not fran- 
chises, as where a corporation has a spécifie power to construct, maintain, 
and operate a railroad In a city, subject, however, to the consent of the city, 
and in such manner and upon -such conditions as the city niay impose. If the 
city, by ordinance, grants the privilège of constructing and operating the rail- 
road upon a certain street, th;. grant by the munlcipality Is a mère license, and 
not a franchise." 

To the same effect are authorities almost without number wherein 
thèse municipal grants to companies incorporated under state laws to 
use spécifie streets or parts of streets for their corporate purposes are 
assumed to be, and are called, "Ucenses," "permits," "rights of way," 
and "easements," but never "franchises." Barber Asphalt Paving Co. 
v, City of Denver, 72 Fed. 336, 337, 19 C. C. A. 139 ; Metropolitan 
City Rv. Co. V. Chicago West Division Rv. Co., 87 111. 317, 322 ; Lin- 
coln Street Ry. Co. v. City of Lincoln, 61 Neb. 109, 126, 84 N. W. 802, 
807 ; Crowder v. Town of Sullivan, 128 Ind. 486, 28 N. E. 94, 13 L. 
R. A. 647 ; People ex rel. v. Ft. Wayne & E. Ry. Co., 92 Mich. 522. 
52 N. W. 1010. 16 L. R. A. 752 ; Hayes v. Michigan Central R. R. 
Co., 111 U. S. 228, 229, 4 Sup. Ct. 369, 28 L. Ed. 410 ; East Alabama 
Ry. Co. V. Doe, 114 U. S. 340, 5 Sup. Ct. 869, 29 L. Ed. 136 ; Mavor 
of Knoxville v. Africa, 77 Fed. 501, 507, 23 C. C. A. 252, 258 ; Dé- 
troit Citizens' Street Ry. Co. v. City of Détroit, 64 Fed. 628, 633, 643, 
12 C. C. A. 365, 370, 380 ; City of Détroit v. Détroit City Ry. Co. (C. 
C.) 56 Fed. 867, 874 ; Linden Land Co. v. Milwaukee Elec. Ry. & 
Eight Co., 107 Wis. 493, 83 N. W. 851. 

In the light of thèse authorities, there is no escape from the conclu- 
sion that by the consensus of judicial opinion at the time article 20 was 
framed and adopted, and ever since, a grant by a municipality to an 
ordinary railroad company incorporated under and empowered to op- 
erate by the laws of a state of the right or privilège of laying, maintain- 
ing, and operating its railway across or upon certain streets, or parts 
of streets, of a city, was and is the grant of a license, and not of a 
franchise. 

There is a canon of construction which cogently argues that it was 
in this sensé, in the sensé which excludes such a grant or privilège, 
that the word "franchise" was intended to be used, and was used, in 
the prohibitory clause of this article. It is that a rational, sensible, 
and practical interprétation of a Constitution, statute, or contract 
should be preferred to one which is unreasonable, absurd, or imprac- 
ticable. U. S. v. Ninety-Nine Diamonds, 139 Fed. 961, 965, 72 C. C. 
A. 9, 13, 2 E. R. A. (N. S.) 185 ; Stevens v. Nave-McCord Mer. Co., 
150 Fed. 71, 75, 80 C. C. A. 25, 29 ; American Bonding Co. v. Pueblo 
Investment Co., 150 Fed. 17, 27, 80 C. C. A. 97, 107. The city of 
Denver is a large and growing metropolis. Many lines of railroad bear 
to it and carry from it numberless articles of commerce. As this city 
158 F.— 2 
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increases in wealth, population, and business, new warehouses, new 
industrial plants, new business buildings of various kinds, will neces- 
sarily be constructed upon streets and alleys not now reached by ex- 
isting railroad tracks, and the wise, economical, and successful han- 
dling of this commerce will demand that railroads be extended from their 
présent lines across and along portions of its streets so that cars may 
be drawn to the sites of thèse buildings, to be there loaded and un- 
loaded with various articles of commerce. The increasing business of 
the railroads will demand more extensive yards and terminal facilities 
and more railroad tracks. If every, permission to lay and operate a 
railroad track across or upon any partof a street or alley were a fran- 
chise, then, before any permission to lay and to maintain it coiild be 
obtained, the cost of a submission to a vote of the taxpaying electors 
ol a request for it would be required by article 20, to be deposited with 
the city treasurer, and a vote of the electors upon the proposition 
would be indispensable to the grant of the permission. A construction 
which would require this course of proceeding would make the pro- 
hibition of article 20 unreasonable, impractical, and contrary to the 
public policy of every prospérons city, because it would seriously retard 
the growth and gravely impair the ability of such a city to transact 
the commercial business of the country àbout it. It was not, it could 
not hâve been, the intention bf the framers of this constitutional pro- 
vision, or of the electors who adopted it, to place such a handicap up- 
on the city of Denver, for whoge benefit this amendment was adopted. 
The sum of the whole matter is that the common, obvious signification 
of the word "franchise," the rational, practical interprétation of the 
clause in which it appea,i-s, , the contemporary construction of that 
clause by the représentatives of the people and by the people them- 
selves for whose benefit article 30 was framed and enacted, and the 
uniform currerit of judicial opinion, lead alike to the concltision which 
the court below reached, and which this court now advisediy affirms, 
that a révocable permission granted by the city council of Denver 
to an ordinary railroad company to lay its tracks and operate its 
railroad across or upon parts of the streets or alleys of that city 
was never intended to be, and never was, prohibited by this amend- 
ment to the Constitution of Colorado. 

But counsel for the appellants further contend that this license was 
beyond the powers of the city council, because, though revocable by 
its terms, it was so incumbered by conditions that it will never be re- 
çalled. The answer is that the authority of the city to grant licenses 
of this character was not limited by the charter to those which would 
be revoked in fact within a Hmited time, or at any time, but to those 
which the city would hâve the power to revoke, and that, while the 
prophétie vision to see when this license will be recalled bas not been 
given, neither .has the power to foresee that it will not be revoked been 
granted to the court, so that its jiidgment may not be founded upon 
either propheçy. 

Again, the power conferred upon the city council by section 26!) 
of the charter tp grant licenses of this character was not limited to 
the granting of licenses uncondition'ally revocable, but it extended by 
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its terms to the granting of ail revocable licenses, those revocable up- 
on conditions as well as those revocable without conditions. Moreover, 
there is no impossible or impracticable condition imposed upon the le- 
call of this license. It is doubtful whether or not its revocation is sub- 
ject to any condition whatever, so doubtful that, if the alleged condi- 
tion would render the license void, it would be the duty of the courts 
to hold that it might be revoked unconditionally. The performance of 
the alleged condition is neither impossible nor impracticable. It is 
that the city, upon the recall of the license, or any part of it, shall re- 
pay to the railroad company the amount it has expended, not exceed- 
ing $67,000 in paving and sewering the part of the street which the rev- 
ocation affects. Sixty-seven thousand dollars is not a large amount 
of money for a city of the wealth and population of Denver to pro- 
vide and to pay, and the terms of the ordinance are such that it may 
revoke and pay in installments, and at times to be chosen and specified 
by the city itself. If this bè a condition, it is neither impracticable nor 
burdensome, and the resuit is that the charter empowered the city coun- 
cil to grant revocable licenses to any street, alley, or public place in 
the municipality. This Hccnse is revocable, and its grant was within 
the powers oi the council. 

The suggestion that the license was unauthorized because the per- 
mitted tracks were not for public, but for private, use, cannot prevail. 
In a sensé every spur track to a private warehouse, manufacturing* or 
trading establishment, is for the private use of those who own and con- 
duct the business therein. But in a larger sensé, and in the true sensé, 
every such railroad track is for the public use and for the public ben- 
efit, because it enables the public to exchange its commodities for those 
of the parties who conduct their business upon the track in a more 
facile and econûmical way. It reduces the priées of the articles carricd 
to the consumers, and it increases commerce. 

The grant is to the raiîroad company, its successors and assigns, 
and counsel insist that every license must be personal and unassignable, 
and that, as this is not so, it is unauthorized and void. But the city 
council had power to grant this license to the Union Pacific Railroad 
Company, and, if it was without authority to confer it upon its suc- 
cessors and assigns, the resuit is that the latter portion of the grant 
falls and the former stands. The grant to the successors and assigns 
was for their benefit, and not for the benefit of the city, or of the ap- 
pellants, and the latter cannot object if the former waive or fail to en- 
force this portion of the ordinaiice. When a part of a divisible grant, 
license, or contract is within, and another part is without the power 
of one or more of the parties to it, the former is valid and may be en- 
forced, and the latter void and may be renounced, unless it appears 
from a considération of the entire grant, license, or contract that it 
would not hâve been made independentiy of the part which is void. 
Illinois Trust & Savings Bank v. City of Arkansas City, 76 Fed. 371, 
280, 22 C. C. A. 171, 179, 34 L. R. A. 518 ; Oregon Steam Navigation 
Co. V. Winsor, 20 Wall. 64, 70, 22 L. Ed. 315 ; Reagan v. Farmers' 
Loan & Trust Co., 154 U. S. 362, 395, 14 Sup. Ct. 1047, 38 L. Ed. 
1014; Western Union Tel. Co. v. BurHngton & S. W. Ry. Co. (C. C.) 
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11 Fed. 1, 4, and cases cited in note page 13; Sagînaw Gas Light Co. 
V. City of Saginaw (C.C.) 28 Fed. 529, 540; 2 Abbott on Municipal 
Corporations, p. 1379. This court is not called upon at this time to 
consider of décide what rights the successors or assigns of the rail- 
road company, if there ever are such, will acquire under this grant, 
for the license is still in the original licensee, and it- is valid whiie the 
railroad company holds it, whether it niay become void or remain valid 
when some possible future attempt to assign it shall be made. 

The reagons urged with. force and ability by counsel for the appel- 
ants why the grant of the rigbt of way Under considération should be 
held to be unauthorized ànd: ;Void hâve now been discussed and con- 
sidered, and our conclusion is that the word ''franchise" does not 
include within its true signification a revocable permission granted; by 
a city to a company, incorpOrated and empowered to perform its cor- 
porate functions by a state, to 119c for its purposes certain streets or 
parts ôf streets in the municipality,' that such a: permission is a license 
and not a franchise, that the permission granted by the city council 
of Denver to the Union Pacific Railroad Company to lay tracks and 
to operate engines and cars ùpon Blake street in that city for the dis- 
tance of eight blocks was a revocable license and not a franchise, that 
the council was not forbidden to grant it without the approving, vote 
of the qualified taxpaying electors pf the city by article 20 of the Con- 
stitntion of Colorado, but that it was empowered to niake the grant 
by section, 2;€9of the charter of the city, and the decree below is ac- 
cordingly afiirmed. 
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1. Trover and Oonvbhstqn— Action fobTkespass and Conversion Idbnticai, 

wiTii Action FOE CoNVEBSioN wjiebe no Damage to Land Ciaimed. 

A cause oï action for trespass upon land, and for the talilng from it 
asportation and conversion of coal, timber, or ottier Personal property, 
VFherein the only damage allegccj is the loss of the value of ,the personal 
property eonverted, is the same in légal effect as a cause of action for the 
conversion of the personal property. 

2. Wbit or Errob— Kbview— Ebrob MùsT BE Peoved. 

He who allèges an error In the trial of a cause must eStablish it by tb(» 
record or itAvin be disregarded. 

[Ed. Notfe.; — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
î 3070.] '.!:, ,,,;, , 

3. Tbovbe anh Conversion— Pebson al Pbopertî-— Measitbe of Damages. 

One who unintentionally, and in the honest belief that he Is lawfully ex- 
ercising a ri^ht he bas, çnters upon the property of anothér, ahd removes 
his ore, his coal, his timber, or' ahy other valuable appurteuaut to his 
land, is liable in damages for thé value of the ore, timber, or other thin^ 
in Its original place, anîl for no more. 

But one who wlllfully and intentionally takes ore, timber, or other prop- 

- erty of another, and appropriâtes it to his own use, must respond to tiu- 

ovvner for the fuU value of the property at the time he couverts it, with- 
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ont déduction for the labor bestowed or expense Incurred in removîng and 
preparing it for market. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trover and Con- 
version, §§ 263, 264.] 

4. Samk — Presumption of Intention to Oonvest. 

Tliere is a légal presumption that one who takes or couverts to his own 
use the property of another intends so to do, and a jury may lawfully 
infer that such a wrongdoer had knowledge of the right and title of the 
owner of the property whieh he appropriated, and that he intended to 
convert it to his own use from his reckless disregard of the owner's right 
and title, nuless the presumption is overcome by évidence of his innocence 
and good faith. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trover and Con- 
version, § 215.] 

5. Wbit of Ebeor— Review — Presumption or Préjudice. 

ïhe presumption is that error produces préjudice, and it is only when it 
Is clear beyond doubt that none resulted, or could hâve resulted, from an 
erroneous ruling that the judgment may be lawfully afflrmed notwith- 
standing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and. Error, §§ 
4038-4046.] 

6. Troveb and Conversion — One who Disposes of Property which iie 

Knows was Wrongfully Taken by Anothee is Guilty of It. 

The wrongful taking of coal or ore from a mine, or timber from a 
forest, does not divest the title of the owner, and whoever obtains and 
disposes of it with knowledge that it was wrongfully taken is liable to the 
owner for its conversion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trover and Cou- 
version, 1 173.] 

Philips, District Judge, dissenting. 

(Syllabus by the Court.) 

In Error to the District Court of the United States for the Dis- 
trict of Colorado. 

Earl M. Cranston (Ernest Knaebel and Ralph Hartzell, on the 
brief), for plaintiff in error. 

L. F. Twitchell (Wilson & McCloskey and Frank C. Goudy, on the 
brief), for défendants in error. 

Before SANRORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. In June, 1902, the United States 
brought this action against the Ute Coal & Coke Company, a corpora- 
tion, Lewis C. Jakway, and Frank W. Stubbs, as individuals, and as co- 
partners as Stubbs & Jakway, and Charles A. Mendenhall, Chauncey 
W. Howser, and Herbert J. Ross for trespass upon certain public lands, 
and for conversion çf coal taken therefrom between January 1, 1897, 
and October 22. 1901. There were two counts in the comp'laint, oue 
for entering upon the land, extracting therefrom, carrying away, and 
converting 310,030 tons of coal of the value of $630,090, and the other 
for the taking and conversion of 210,030 tons of coal of the value of 
$630,090. No damage to the land other than the conversion of the 
coal was alleged, and the proof was that both counts were for the 
conversion of the same coal. One of the alleged errors in the trial is 
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that thé court rëfnsed to submit the cause of action set forth in the 
first count to the jury, and confined their attention to that pleaded in 
the second coUnt. But there was no error hère because the two counts 
stated the same cause of action. The gist of the cause of action set 
forth in each was the conversion of the coal, and the only damage 
claimed in either was the loss of the value of the coal. The averment 
of trespass upon the land in the first count was mère inducement to 
the actnal cause of action — the conversion — and proof of the title 
to the iand, of the trespass, and of the taking was admissible without 
averments to prove the plaintiff's title to the coal and its conversion. 
The cause of action for trespass upon, land, and for the taking f rom it 
and conversion of coal, timber, or other personal property wherein the 
only damage alleged is the loss of the value of the personal property 
converted is the, same in légal eflfect as a cause of action for the con- 
version of the Personal property. Stone v. United States, 167 U. S. 
178, 182, 17 Sup. Ct. 778, 43 L. Ed. 137 ; Peyton v. Desmond, 63 C. 
C. A. 631, 656, 657, 129 Fed. 1, 6, 7. 

The défendants the coal company, Jakway & Stubbs as individuals 
and as copartners, interposed three défenses: (1) A gênerai déniai; 
(3) that on April 5, 1897, the défendant Mendenhall filed an applica- 
tion in the proper land office to purchase this land under the stone anrl 
timber acts (Act June 3, 1878, 30 Stat. 89, c. 151; Act Aug. 4, 1892, 
37 Stat. 348, c. 375 [U. S. Comp. St. 1901, p. 1547]); that on January 
18, 1898, he made his proof and entry, and obtained his final receiver's 
receipt for his payment for the land, and remained in possession of it 
until May 31, 1901 ; and (3) that on May 31, 1901, Mendenhall's entry 
was canceled, and Blanche R. Braidon and Cyrus G. Graden applied 
to purchase the land as chieily yaluable for coal, and contests between 
them and others over the entry of it hâve since been pending in the 
Land Department of the United States. In addition to thèse défenses 
the coal company pleaded that the United States obtained a judgment 
against it on October 34, 1895, for $156.60 for the taking from this 
land and the conversion of coal between July, 1892, and February 12, 
1894. Demurrers were interposed to each of thèse défenses except 
the gênerai déniai, but there is no record of any ruling upon them. It 
is assigned as error that the court below reinstate'd thèse défenses aft- 
er demurrers had been sustained to them, but although there is an 
order in the record that the def€;nses be reinstated there is no évi- 
dence that they had been stricken down or out by any order or décision,, 
and hence no proof of any error hère. The burden is on the party who 
allèges an error to establish it by the record. 

The plaintiff replied to thèse séveral défenses that it was true that 
Mendenhall applied for, purchased, and entered the land under the 
timber and stone acts, but that the land was chiefly valuable for coal ; 
that he knew that fact, and made^his application and entry to defraud 
the plaintifiE oùt of coal land worth $20 an acre by paying $2.50 an acre 
for it, its price under the timber and stone acts ; tljat the Land De- 
partment .subsequently so adjudged, and for that reason canceled his 
entry on May 31, 1901; and that Stubbs and Jakway and the coal 
company knew that this land was chiefly valuable for coal before and 
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at the time that Mendenhall applied to purchase it, and instigated him 
to make his application and entry to enable them to obtain the coal from 
the lands by the fraudulent method pleaded. The reply contained oth- 
er averments and déniais which are irrelevant to the issues of law that 
it will be necessary to détermine in this case. During the trial the 
plaintiff dismissed the action as against défendants Mendenhall, How- 
ser, and Ross so that their interest in the matter no longer exists. 

During the examination of Mendenhall, a witness for the défendant, 
after the plaintifï had rested its case in chief and before the witness 
had been cross-examined, the court announced that it would not sub- 
mit to the jury the question whether or not the défendants were liable 
to the higher measure of damages recoverable for an intentional con- 
version of Personal property, uniess something very controlling, that it 
had overlooked, could be suggested to change its view, and thereupon 
directed the case to proceed upon that theory; and at the close of the 
trial it charged the jury that the défendants were not knowingly tres- 
passing on land which they had no right at ail to enter, and that the 
«nly amount the plaintifï could recover was the diflference between the 
value of the coal on the cars at the mouth of the mine, and the cost 
of mining it and putting it there. To this and many other rulings ex- 
ceptions were taken, and the jury returned a verdict against the coal 
Company and in f avor of the other défendants. One who unintention- 
ally, and in the honest belief that he is lawfuUy exercising a right he 
has, enters vipon the property of another, and removes his ore, his 
coal, his timber, or any other valuable appurtenant to his real estate, 
is liable in damages for the value of the ore, coal, timber, or other 
Personal property in its original place, and for no more. But one who 
willfuUy and intentionally takes ore, timber, or other property of an- 
other, and appropriâtes it to his own use, must respond to the owner 
for the full value of the property taken at the time of its conversion 
vvithout any déduction for the labor bestowed or expense incurred in 
removing and preparing it for market. There is a légal presumption 
that one who takes or couverts to his own use the property of an- 
other intends so to do. and a jury may lawfuUy infer from such tak- 
ing and conversion and the wrongdoer's reckless disregard of the own- 
er's right and title that he had knowledge of that right and title, and 
intended to appropriate his property to his own use in the absence of 
persuasive évidence of his innocence and good faith. Woodenware 
Companv v. United States, 106 U. S. 432, 1 Sup. Ct. Rep. 398, 27 L. 
Ed. 230: Durant Min. Co. v. Percy Consol. Min. Co., 35 C. C. A. 352. 
253, 93 Fed, ISr,, 107 ; United States v. Homestake Min. Co., 54 C. 
C. A. 303, 304, 117 Fed. 481. 482 ; Golden Reward Mining Co. v. Bux- 
ton Min. Co., 38 C. C. A. 228, 237. 97 Fed. 413, 422. If there was no 
substantial évidence that the défendants knew that the coal which they 
appropriated belonged to the United States, or that they intended to 
couvert this property to their own use which would hâve sustained a 
verdict to that effect, the court below rightly withdrew that issue from 
the jury. If there was évidence which would hâve supported such a 
finding, the issue of knowledge or of intent should hâve been submit- 
ted to the jury for their détermination. Whether or not there was 
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such évidence may be discovered only by an examination of tlie rec- 
ord. The record discloses that there was substantial évidence at the 
triafôf thèse facts: From the year 1892 to October 23, 1901, Jakway 
was the active gênerai manager of the coal corapany and directed ail 
its opérations, and dnring the same time he was a member of the firm 
of Stubbs & Jakway, and the corporation and the firm had their offices 
together, so that the knowledge and intent of Jakway were the knowl- 
edge and intent of the corporation and of the firm. Between January 
1, 1897, and October 23, 1901, the coal company caused many thousan'd 
tons of coal to be taken from the government land hère under con- 
sidération, and sold the: larger part of it to Stubbs & Jakway and the 
remainder to other parties. Ail this coal, and perhaps some coal from 
other sources was shipped out from the mine at a station called Hes- 
perus. The aniount shipped by the coinpany from that station during 
this time was about 41,000 tons. Of this amount more than 21,000 
tons were shipped to Stubbs & Jakway who were dealers in coal and 
who bougbt this coal of the corporation at the mouth of the mine. 
Neither Jakway, nor the corporation, nor the firm kept any separate 
accouht of the coal which they obtained from the government land, 
but they confused it with whatever they shipped at Hesperus from oth- 
er sources so that they could not tell at the trial what part of thèse ship- 
ments was the property of the United States. 

The coal which is the subject of this litigation was taken from lot 
6 of section 13, from the northeast quarter of the northwest quarter 
of section 13, which adjoins lot 6 on the south, and from lot 8 of sec- 
tion 13, which adjoins the northeast quarter of the northwest quarter 
on the west. This land was formerly within the Fort L,ewis Military 
Réservation, the north Une of which ran along the north line of lot 
6 about 400 feet north of the section line between sections 13 and 13, 
and the coal company owned lot 3 which adjoins lot 6 on the north. 
It had tunnel No. 2 on lot 3 through which it obtained some coal, be- 
fore the taking and conversion charged in this case. Most of the 
coal hère in contrôversy, if not ail, was taken aut through tunnel No. 
3, which extended southwesterly away from the land of the coal com- 
pany into the northeast quarter of the northwest quarter and lot 8 of 
section 13 from a portai on the south side of lot 6 within about 60 feet 
of the section line. The portai of tunnel No. 1, through which the 
company had extracted the coal on account of which the judgment 
was obtained against it by the plaintiff in 1895, was a few feet south 
of the section line and a short cîistance southeast of the mouth of tun- 
nel No. 3. In the year 1893 tunnels Nos. 1 and 3 were opened, and in 
February or March of that year Charles W. Gibbs, a civil engineer, 
located and superintended the construction for the Rio Grande South- 
ern Railway Company of a spur track of about two miles in length 
from its railroad to the tipple and other buildings of the coal com- 
pany, which, with the exception of one boarding house, were located 
upon the military réservation near and probably a little south of the 
section line. Gibbs found the corners of the military réservation and 
ran out its north line along the north side of lot 6. In this way he 
found that the portai of tunnel No. 1 was from 200 to 500 feet south 
of the north line of the réservation, and he told Jakway that the tun- 
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nel was on the military réservation and how he knew that fact, but 
Jakway gave him to understand that the tunnel was located and they 
did net désire to throw away the work. Notwithstanding this, knowl- 
edge, the coal company, by Jakway's direction took tlie coal out of the 
government land through this tunnel from June, 1892, to February, 
1894, for which the former judgment was rendered. 

Joseph A. Coppinger was the man in charge of the mine on the 
ground from 1892 until January 1 ,1895, under Jakway, who lived at 
Durango about 14 miles distant. Mendenhall was the brother-in-law 
of Jakway, and was employed by the coal company at the mine, some- 
times as a clerk and sometimes as superintendent, from 1893 until 
1897, and as lessee of the mine from 1897 to June 1, 1900, under a 
lease, whereby the company furnished its tipple, its other buildings, 
its track, its engine, machinery, and tools, paid the men, took ail the 
coal and gave him the différence, which amounted to from 5 to 10 
cents a ton, between the cost to it of putting the coal on the cars and 
$1.35 per ton for lump coal and 60 cents per ton for slack. Howser 
worked for the coal company at the mine most of the time from 1891 
to 1904, sometimes as miner, sometimes as pit boss, and from June, 
1900, until after October, 1901, as lessee under the same terms that 
Mendenhall acted in that capacity. Coppinger testified that from 
1892 until 1897 the coal company continuously mined coal from the 
government land through tunnel No. 2 and from the autumn of 1897 
until October 22, 1901, through tunnel No. 3 and that he estimated 
that it took out 40,000 tons through the latter tunnel. He further tes- 
tified, and this part of his testimony was net contradicted, that in 
March, 1892, when Gibbs made his survey for the spur track, the lat- 
ter took him and Jakway upon the land and showed them where the 
north line of the réservation ran, and that he was locating their premi- 
ses far down on the réservation, that he had a pile of stones and a 
flag upon the line and that Jakway told Gibbs to go ahead with the 
work, that in February, 1894, Jakway told him that Keyes, the govern- 
ment inspecter, and Dennison, the government surveyor, had arrived 
to survey the mine to ascertain how much coal they had taken from the 
réservation for the purpose of proving the amount in the action then 
pending therefor between the government and the coal company, and 
Jakway proposed to blow up tunnel No. 1, and said that the company 
could afïord to make another tunnel much better than it could to allow 
the government to discover the amount of coal it had taken from the 
réservation, that about July, 1894, they had engaged a Mr. Tripp to 
survey the mine and the work in it for the coal company, and Coppinger 
told Jakway that according to Tripp's map the tipple, ail the buildings, 
except one boarding house and nearly ail the inside work of the coal 
company were upon the réservation, and Jakway told him to keep quiet 
about it and to tell the boys to do so. This witness further testified 
that when Dennison surveyed the mine in February or March, 1894, 
to détermine the amount of coal for which the company was liable 
in the former suit, he asked one Brown to show him the northwest 
corner of the réservation, and Brown showed him the corner where 
the section line crossed the west line of the réservation which was 
about 400 feet south of the northwest corner of the réservation, and 
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Dennison bàsed his survey on that mistake, and thus excluded from his 
estiraate ail the coal which had been taken from lot 6 ; that he told Jak- 
way that the government surveyor had made this mistake, and had 
baséd his quantity of coal taken upon it, and Jakway had told him to 
say nothing about it, and to tell the boys in the office to keep quiet 
about it. Coppinger was undoubtedly a witness hostile to Jakway, but 
there is no évidence that Gibbs was, and Jakway denied none of the 
statemetits of either of thèse witnesses. : It may be that he testified 
nothing concerning them because the court had held, before he was 
called to the stand, that it would not permit a recovery of the higher 
measure of damages, that the only question it would try was what 
coal was taken from the land ànd who took it, and that Jakway's knowl- 
edge and intention were immaterial. But the évidence of Jakway's 
knowlédge and intent which has been recited was a part of the testi- 
mony at the trial, it was not contradicted, it cannot be ignored, and as 
it stands in this record it is near to conclusive proof that Jakway knew 
where the north line of the réservation was ail the time after 1893, 
that he knèw that tunnels 1 and 3, most of the larid from which coal 
was extracted through them, the tipple, and ail the buildings about the 
mine, but one, were within the limits of the old réservation. 

About the Ist of January, 1895, Coppinger was discharged, and his 
brother filed a coal declaratory statement upon the lands in 1895 or 
1896, and Jakway paid him $500 to relinquish his claim under it. On 
April 5, 1897, Mendenhall filed his application to purchase this land 
under the timber and stone acts, he obtaiiied his final receipt thereun- 
dèr on Januâry 18, 1898, and his entry was canceled, because the lands 
were chiefly valuable for coal, on May 31, 1901. The plaintifif offered 
to prove that between January 1, 1894, and January 1, 1895, the coal 
company extracted from thèse lands and shipped to Stubbs & Jakway 
more than 45,000 tons of coal, that Mendenhall was the bookkeeper 
at the mine and Howser was the pit boss, that the coal company con- 
tinued to mine and remove coal from thèse lands uninterruptedly from 
that time until October 22, 1901, but this évidence was rejected. There 
were two important issues upon which the proffered testimony was 
relevant and rriaterial : (1) Did Mendenhall know that this land was 
chiefîy valuable'ior coâlj and seek to defraud the government of it by 
purchasing 'it uiidèr the -timber and stone acts; and (2) did Jakway 
know that the» dôal which the coal company and Stubbs & Jakway Iwere 
obtaining was tHe property of the plaintiff, and that Mendenhall's ap- 
plication foi^ and entry of the land were fraudulent?- The évidence 
hère oflferèd was compétent and persuasive upon bôth thèse issues, and 
hence it was efror to reject it; 

Mendenhall • and'Howser both testify that they supposed that the 
portai of tunnel: iNb. 3 and the workings through it weire upon the coal 
company's lànd, but Jakway did not testify that he thought so, and if 
he had, thé évidence that he knew they were not would still hâve 
been in the case. They teistified that Jakway was not in tunnel No. 3 
more than once a year, butwith bis knowlédge of the location of tun- 
nel No. 3, of the tipple, and of the north line of lot 6, once was enough 
for him to learn that tunnelNo. 3 and the excavations within it were 
upon the landof the United States. Moreover, he lived only 14 miles 
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distant, he actively managed and directed the opérations at the mine, 
paid their cost with the checks of the coal company, directed the dispo- 
sition of the coal through Mendenhall and Howser, the nominal les- 
sees of the company, during ail the time from January, 1897, until an 
injunction was issued in 1901. The record contains persuasive évidence 
that coal was taken from the land of the government hère continuously 
from January, 1897, until the injunction issued in October, 1901, that 
it was taken out of tunnel No. 1 until tunnel No. 3 was opened in the 
winter of 1897-98, that from October, 1897, until January, 1899, the 
coal company extracted it at the rate of about 28 cars a day during 
three or four days in each week, and Mendenhall, the nominal lessee, 
was the bookkeeper and familiar with this fact while he was attempt- 
ing to purchase this land under the timber and stone acts. In June, 
1900, he turned his lease from the coal company over to Howser, and 
the latter acted as lessee and operator until the injunction was served 
in October, 1901. Was the évidence which bas now been recited suf- 
ficient to sustain a finding by the jury that Jakway knew that the coal 
which his company and his firm obtained from thèse lands was the prop- 
erty of the United States, or that he intended that they should appro- 
priate its coal to their use. 

The légal presumption that one who takes and appropriâtes to his 
own use or to that of his principal the property of another intends so 
to do; the imcontradicted testimony of Gibbs that he surveyed the 
north line of the réservation and told Jakway that the portai of tunnel 
No. S and the sites of the buildings for the mine were far down on the 
réservation; the undisputed évidence of Coppinger that in February 
or March, 1891, when Keyes and Dennison were about to survey the 
prior trespass Jakway proposed to blow up tunnel No. 2, and said 
that the company could afïord to make another tunnel better than it 
could to let them discover the amount of coal taken from the réserva- 
tion; that he told Jakway of the mistake upon which Dennison based 
his survey, whereby ail the coal extracted from lot 6 was excluded from 
his estimate, and Jakway told him to keep quiet about it; that in July, 
1894-, when the company caused Tripp to survey the mine, Coppinger 
told Jakway that according to Tripp's map their tipple, ail their build- 
ings, except one boarding house, and nearly ail their inside workings 
were upon the réservation, and Jakway told him to keep still about it ; 
the judgment against the coal company in 1895 for the conversion of 
coal taken from thèse lands; Jakway's continuons taking of the coal 
therefrom after that judgment in the name of the coal company for 
it and for his firm; the persuasive évidence which the continuons ex- 
traction and sale of large quantities of coal from thèse lands from 
1892 until 1902 présents that they were chiefly valuable for coal, 
and that Jakway, Mendenhall, and Howser knew it when Mendenhall 
made and was pressing his application to purchase them under the tim- 
ber and stone acts ; the simulated leases whereby the coal company fur- 
nished ail the means, the tipple, engine, tracks, tools, and paid the men 
and the expenses of operating the mine, and took or directed the ship- 
ment of.aÛ the coal while Mendenhall and Howser acted as lessees 
for the différence between specified priées for the coal, and the com- 
pany's expense in mining it ; Jakway's confusion of this coal with oth- 



28 15S FEDERAL REPORTER. 

er coal sb that he cannot tell how much came fi'om this or other lands 
— compel an affirmative answer to this question. Thèse facts were 
substantial and persuasive évidence that Jakway knew that this coal 
was the property of the government, and that he intended to appro- 
priate it to the use of the coal company and of Stubbs & Jakway. His 
knowledge and intention were the knowledge and intention of the 
corporation and of the firm, and the court should hâve submitted the 
question to the jury whether or not they were liable for the value of 
any of this coal at the time and the place where they converted it. 

.Counsel for Jakway, and for the firm of Stubbs & Jakway, con- 
tend that if there was error in the rulings which hâve been consider- 
ed it was not prejudicial to the plaintiff, because the jury found that 
thèse défendants never converted any of the coal, and were not liable 
for any damages whatever, and that since error without préjudice is 
no ground for reversai the: judgment should not be disturbed on ac- 
count of thèse errors. But the court in announcing its conclusion dur- 
ing the trial that it would not submit to the jury the plaintiff's claim 
for the higher measure of damages declared that it would hear no fur- 
ther évidence except relative to the amount of coal taken from the 
government land through tunnel No. 3 and relative to the parties who 
took and who did not take it, and in its charge to the jury it followed 
this ruling, and instructed them that the plaintiff could recover of 
those défendants who took or directed the taking of the coal from the 
land and from them only. This ruling was prejudicial to the plaintiff, 
because evèn if Stubbs and Jakway and the members of that firm were 
innocent purchasers of the coal of the plaintiff which they bought from 
the coal company, yet, if the latter was an intentional trespasser, the 
former were hable for the value of the coal at the time they boughti 
it. Woodenware Company v. U. S., 106 U. S. 433, 435, 1 Sup. Ct. 
398, 27 Iv. Ed. 230; Fine River Logging Company v. U. S., 186 U. S. 
279, 293, 29o, 23 Sup. Ct. 920, 46 L. Ed. 1164; Potter v. U. S., 58 C. 
C. A. 231, 235, 236, 122 Fed. 49, 54. And if Stubbs and Jakway and 
the members of that firm had notice or knowledge, before they bought 
and paid for this coal, that it had been intentionally wrongfully taken 
from the plaintiff by the coal company, they were liable for its value 
when and where they disposed of it. The wrongful taking of coal or 
ore from a mine or of timber from a forest does not divest the title of 
the owner, and the rule caveat emptor applies to ail purchasers of it. 

The court instructed the jury to return a verdict in favor of Stubbs 
probably upon its theory that no one was liable in this action who 
did not take or direct the taking of some of the coal from the plain- 
tiff's land. This charge was erroneous, because Stubbs was liable for 
the plaintiff's coal which the coal company intentionally wrongfully 
took and sold or delivered to Stubbs and Jakway, whether or not 
Stubbs knew it was so taken. The fact is that the question whether the 
coal company took and sold the plaintiff's coal intentionally, wrong- 
fully or innocently, underlay not only the measure of damages for 
which the coal company was liable, but it also absolutely conditioned 
the liability of Stubbs and Jakway and the members of that firm if 
they were innocent purchasers, and the erroneous failure to submit that 
issue to the jury is fatal to the entire judgment. While Stubbs may not 
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have been liable for any of plaintiff 's coal which was not received and 
disposed of by his firm, he may be liable for that because he was a 
member , of the partnership, and until the question of his liability as 
such member is determined by a trial without prejudicial error, a judg- 
ment in his favor cannot be sustained. 

It is by no means certain that the réception of the rejected évidence 
of the continuons taking of large amounts of coal from the plaintiflf's 
lands between 1893 and 1897, with the knowledge of Jakway, Menden- 
hall, and Howser, and correct rulings upon the issue of Jakway's al- 
leged knowledge and intent and the damages which, if they existed, 
this knowledge and intent entailed upon Stubbs and Jakway and the 
members of that firm, would not have resulted in a verdict against them 
for the amount of the coal which they received from the coal company. 
The presumption is that error produces préjudice, and it is only when 
it is clear beyond doubt that none resulted, or could have resulted, 
from an erroneous ruling, that the judgment may be lawfully affirmed 
notwithstanding. Deerv v. Crav, 5 Wall. 795, 807, 808, 18 L- Ed. 653 : 
Armour & Co. v. Russell, 75 C. C. A. 416, 417, 144 Fed. 614, 615, 6 
L. R. A. (N. S.) 603. It is not clear that no préjudice resulted from 
the refusai of the court to submit to the jury the question of the wrong- 
ful intent of Jakway and the coal company, because if that intent ex- 
isted it necessarily charged Stubbs and Jakway, whether innocent or 
guilty of wrongful intent, with at least the value of the plaintiff's coal 
which they bought of the coal company at the time they purchased it. 

There was no error in the refusai of the court to permit the plain- 
tif! to amend its complaint, which had been filed in 1902, in the midst 
of the trial in October, 1906, so as to allège the conversion of coal be- 
tween May 24, 1894, and January 18, 1897. The disposition of that 
motion was discretionary with the court below, and it is only review- 
able hère for an abuse of discrétion and there was none. 

There are many other alleged errors. Sixty are specified in the 
assignment, and it would be a useless labor to review more of them 
hère because many, if not ail, that have not been mentioned, are base- 
less, many of the questions which they présent may not arise again, 
and enough has been said to extract the chief vice of the trial, and 
probably to insure one according to the course of the common law. 
The judgment below is reversed, and the case is remanded to the court 
below, with instructions to grant a new trial. 

PHILJPS, District Judge. I dissent from the conclusion reached 
in the foregoing opinion in reversing the judgment as to the défend- 
ants other than the Ute Coal & Coke Company, for the reason that 
the verdict of not guilty as to them of the act of simple trespass is in- 
clusive of the allégation of willful or malicious trespass. If they did 
not take, carry away, or appropria te the coal, as found by the jury. 
in my humble judgment, it requires too much of refinement for prac- 
tical application to say that they participated in an act of wantonly or 
willfuUy taking, carrying away, or appropriating the same coal. 
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WILLIAMS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. November 25, 1907.) 

No. 2,497. 

1. Internai. Revenue— "Casks." 

The term "cask" Is generally understood to be a réceptacle for liquids, 
either larger or smallcr than the usual barrel, and, as employed in the 
statute respecting the manufacture and sale of spirituous liquors, pertain- 
Ing to Wholesale dealers, has a well-recognized import as a vessel contalu- 
Ing not less than 20, 10, or 5 gallons wine measure, as provided by Rev. 
St. §1 3287, 3323, 3244 [U. S. Comp. St. 1901, pp. 2130, 2167, 2096]. 

[E^. Note. — For other définitions, see Words and Phrases, vol. 1, p. 1001.1 

2. Same^Sale op Spirits— Records— Omission— Indictment. 

-Rev. St, § 3244 [D. S. Oouip. St. 1901, p. 2096], deflnes a wholesale liquor 
dealer to be a person who sells or oflfers for sale foreign or domestic dis- 
tilled spirits or wines in quantities not legs than five wine gallons at a 
time. Held that, where an indictment charged défendant as a wholesale 
liquor dealer wlth sending out two casks of distilled spirits wlthout mak- 
ing thé required entries in his rçcord book, required to be kept by section 
3318 [page 2164] the indictment suffieiently charged that the casks con- 
tained eaeh not less than flve wine gallons. 

3. Same— Eléments of Offense. 

Rev. St § 3318 [U. S. Comp. St. 1901, p. 2164], requires every wholesale 
liquor dealer at the time of sending out any spirits to enter In his record 
book the day when and the name and place of business of the person or 
flrm to whom such spirits are to be sent, the quantlty and kind or quality 
of such spirits, the number of gallons, the name of the distiller, and the 
serialnumber of the package. Held that, the gist of the offense belng the 
sending out of any spirits wlthout eomplyii^g with the section, the quautity 
sent out was not an essential élément thereof, so that an indictment eharg- 
Ing that défendant, a wholesale liquor dealer, sent out of his stock two 
casks of distilled spirits, wlthout maklng the required record entries, was 
not fatally defective in falling to specify the quantlty shipped. 

4. Same — Désignation of Consignée and Destination. 

The indictment was also not objeetionable for failure to specify the 
name of thp consignée or the place where the casks were sent ; such spécifi- 
cations being mère matters of évidence of which défendant could hâve 
secured Information by demanding a bill of partieulars. 

5. Criminal LAw-RiQHT ofReview— Objections. 

Where, in a pro^ecution for vlolating the internai revenue law, défend- 
ant admitted that he was a wholesale liquor dealer, and did not object at 
the trial to paroi évidence of such fact, he could not object on writ of error 
that the court erred in not requlring proof of such fact by the certiflcate 
in the district revenue colleetor's office. ' 

6. INTERNAL REVENUE— CEIMINAL PROSECUTIONS.— INSTRUCTIONS. 

Accused was indlcted for WilIfuUy and unlawfully refusing and neglect- 
ing to makè in his record book, kept as a wholesale liquor dealer, any entry 
or entries çonqerning two partlcular casks of spirits at the time they were 
sent out. The court charged that if défendant failed or neglected to pro- 
vide a book iii such form as prescribed by the Commissioner of Internai 
Revenue, and sold as a wholesale liquor dealer any kind of distilled 
spirits, and at the timeof sendftig out of his stock and possession, any 
of sùch splritSj' pnd before the same were removed f rom his premises, to 
enter in such book the date when and the name and place ôf business 
of the person or flrm to whom such spirits were to be sent, the kind and 
quantily of sùCh spirits, he was guilty as charged. In another paragraph 
the court stated that if défendant in good faith went to the deputy revenue 
collecter for the district and requested instruction as to the keeping of his 
records, and was instructed to keep them on a sheet of paper until he could 
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procure the prescribed form book, and he in good falth relied on sucti in- 
structions and so liept his record, he was not guilty. IleH, tliat aecused 
by the latter instruction received the full tieuefit of his claim of good falth, 
and could not complain of any contradiction in such Instructions. 

7. Chimikal Law— Written Instructions— Waiver. 

Where the parties by thelr interlocution Invited the court to deliver 
oral instructions without objection or exception thereto at the time, de- 
fendant waived his right to written instructions, uuder St. 1893, Okl. § 
5196, providing that ail instructions glven shall be in wrlting, unless waiv- 
ed by both parties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Crimlnal Lavv, I 
2125.] 

8. Intebnal Revenue— Obiminal Pbosecutions— Buedkn of Pboof. 

Since a plea of not guilty puts in issue every faet essential to constitute 
the offense chargea, and the beneflt of reasonable doubt in f avor of aecused 
extends to every matter offered in évidence for as well as against hini. 
an instruction, in a proseeution of a wholesale liquor dealer for violating 
the internai revenue law in f ailing to make proper records of sales, that 
It was incumbent on défendant to show that he niade the entries in a book 
prescribed by the internai revenue department, or that he made them 
on a sheet of paper, etc., was erroneous. 

9. CBmiNAL Law— Review— Préjudice— Presumption. 

When error is apparent in the record, it is presumptively Injurious to 
the party against whom It bas been committed, unless it appears beyond 
doubt that it did not and could not préjudice his righta 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Criminal Law, §§ 
3090-3099.] 

10. Same — Necessity of Exceptions. 

Where aecused received a severe punishment, It was tbe province of the 
appellate court to correct an error in an instruction as to the burden of 
proof, prejudicial to aecused, though a sufticient exception was not saved 
thereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Criminal Law, 
§ 2668.] 

In Error to the Suprême Court of the Territory of Oklahoma. 
For opinion below, see 87 Pac. 647. 

Buckner & Buckner, for plaintiff in error. 

John Embry, U. S. Atty., and Louie E. McKnight, Asst. U. S. Atty. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge; 

PHILIPS, District Judge. The plaintifï in error (hereinafter des- 
ignated the défendant) was indicted in the District Court for Pawnee 
county, Okl. Ter., under section 3318, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 3164], as a; wholesale liquor dealer for failure to make 
the requîred entries in a book of two casks of spirituous liquors sold 
and sent out of his possession on the 6th day of November, 1903. On 
trial to a jury he was convicted, and sentenced to imprisonment for 
11/2 years in thé fédéral penitentiary at Leavenworth, Kan., and to 
pay a fine of $100 and the costs. On appeal to the Suprême Court of 
the territory the judgment was affirmed. 

The sufficiency of the indictment was challenged both by demurrer 
and motion in arrest of judgment. We do not deem it necessary or 
important to consider many of the objections raised. The principal 
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objection is that the indictment is wanting in spécification, descriptive 
of the quality and kind of liquors sold and sent ont, and to whom sent. 
The charge in this respect is that : 

"On the Gth day of November, 1903, the said Matt Williams, as said Whole- 
sale liquor dealer as aforesaid, did thés and there send out of his stock and 
jwssession certain distilled, spirits, to wit, two easks of distllled spirlts, and 
did willfully and unlawfully refuse and neglect to make in the said book any 
entry or entries whatsoever (said book having been described in the preced- 
ing pai-t of the indictnient) concerning said casks of spirits respectively at the 
respective time of so sendlng the same out of his stock aud possession, aud 
before the same were reiùoved respectively from his premises." 

Said section of the statute requires every wholesale liquor dealer to 
provide a book, to be prepared and kept in such form as may be pre- 
scribed by the Comrnissioner of Internai Revenue, and shall, on the 
same day on which he receives any foreign or domestic spirits, and 
before he draws off any part thereof, enter in such book, etc. It fur- 
ther déclares that : 

"Every such * * * wholesale dealer shall, at the time of seuding out 
of his stock or possession any spirits, and before the same are removed from 
his premises, enter in llke manner in the said book the day when and the 
name and place of business of the persou or flrm to whom such spirits are to 
be sent, the quantity and kind or quality of such spirits, the number of gal- 
lons, * * • the name of the distiller and the sériai iiumber of the pack- 
age. Bvery such book shall be at ail times kept in some public place on the 
premises of such * * * wholesale dealer for inspection, and any revenue 
officer may examine It and take an abstract therefrom." 

The penalty provided for neglect in the above requirements is a fine 
of not less than $100 nor more than $5,000, and imprisonment not less 
than three months nor more than three years. 

It will be observed from the foregoing statute that, whenever such 
wholesale dealer sends oiit "any spirits," he is required to make the 
specified entry in the designated book. The charge in the indictment is 
that the défendant sent out, etc., certain casks of spirits, to wit, two 
casks of distilled spirits. The term "cask" is generally understood to 
be a réceptacle for liquids. It may be less or larger than the usual bar- 
rai. As employed in the statute respecting the manufacture and sale of 
spirituous liquors, pertaining to wholesale dealers, a cask bas a well- 
recognized import. In section 3287 [page 2130], touching the duty of 
distillers, it is said : 

"Ail distilled spirits shall be drawn from the receiving-eisterns into casks, 
each of not less capacity than twenty gallons wine measure." 

Section 3295 [page 2135], respecting the gauging, stamping, and 
branding of spirits removed from warehouses, the langtiage is, "When- 
ever an order is received from the collector for the removal from any 
distillery warehouse of any cask of distilled spirits," evidently having 
référence to casks containing not less than 20 gallons wine measure. 
Section 3319 [page 2165], déclares that it shall be unlawful for any 
rectifier, etc., or wholesale or retail liquor dealer, to purchase or receive 
any distilled spirits in quantifies greater than twenty gallons from any 
person other than an authorized rectifier of distilled spirits, distiller, 
or wholesale liquor dealer. Section 3323 [page 2167] provides that tfU 
distilled spirits drawn from any cask or package and placed in any 
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other cask or package containing not less than ten gallons, and in- 
tended for sale, shall be again inspected and gauged. Section 3334 
[page 2168] provides for the effacement of starnps and brands from 
empty casks. Section 3335 [page 2169] provides that whenever any 
person knowingly purchases or sells, with inspection marks thereon, 
any cask or package, after the same bas been used for distilled spirits, 
he shall forfeit and pay, etc. Section 3244 [page 2096] defines a whole- 
sale liquor dealer to be a "person wbo sells or offers for sale foreign 
or domestic distilled spirits or wines, in quantifies of not less than 
five wine gallons at the same time." The indictment having alleged 
that at the time in question the défendant was a wholesale liquor deal- 
er, it was tantamount to a direct averment that the casks contained 
each not less than 5 wine gallons of spirituous liquors. The statute in 
question makes it an offense for such wholesale dealer to send out of 
his stock or possession any spirits without making the required nota- 
tion in the manner prescribed. As he is only authorized to deal as a 
wholesaler, the law assumes he did not sell or send out in casks con- 
taining less than five wine gallons. The statute interdicts and pen- 
alizes the sending out of any spirits without complying with said re- 
quirements. The quantity, whether 5 or 50 gallons, neither qualifies 
nor désignâtes the oflfense ; the implication, however, being that he does 
not send out in casks containing less than 5 wine gallons. It is not 
essential to specify in the indictment the name of the person to whom, 
or the place where, the casks were sent. That was mère matter of 
évidence, and not of the substance of the offense. Of ail men the de- 
fendant knew to whom and where he had sent the casks ; and, if :he 
desired information from the prosecution, he could bave protected him- 
self against surprise at the trial by demanding in advance a bill of par- 
ticulars. The indictment was sufficient. Ledbetter v. United States, 
170 U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 1163 ; Pounds v. United 
States, 171 U. S. 35, 18 Sup. Ct. 729, 43 L. Ed. 63. 

The contention is made on behalf of the défendant that the court 
erred in admitting paroi testimony to prove that the défendant was a 
wholesale liquor dealer ; that the best. if not the only, évidence of the 
fact, is the certificate from the proper district revenue coUector's of- 
fice, commonly called a "license." It is sufficient to say of this that 
paroi évidence was admitted without objection on the part of the de- 
fendant. Indeed, he admitted on the trial that he was a wholesale liq- 
uor dealer. As he was exercising the office of such dealer, the pre- 
sumption is that he was acting rightfully. His license was in his own 
possession, if one had been issued. If he had no license, he was wrong- 
fuUy engaged in the wholesale liquor business, and he knew it. He 
could only show this by developing the fact that he was amenable to 
indictment and punishment for a graver offense. Why should the gov- 
ernment be required to produce the record showing that the défendant 
was licensed as a wholesale liquor dealer when oral proof of the fact 
was admitted nem con? The oft'ense with which the défendant was 
charged is that he "did willfully and unlawfuily refuse and neglect to 
make in the said book any entry or entries whatsoever, concerning said 
casks of spirits" at the time the same were sent out. 
158 F.— 3 
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The defendant's testimony, which in some important particulars îs 
not without corroboration, was that he was engaged in this business 
between three and four months; that he was unfamiliar with the re- 
quirements of the statute respecting the manner of keeping the book ; 
that before beginning business he inquired of the deputy revenue col- 
lector of the district about obtaining the book and how to keep it; 
that sàid deputy informed him that he could get one from a house in 
Cincinnati; that he was advised by this officer that he could keep 
memoranda of liquors received and sent out, in an informai way, on 
slips Or sheets of paper, and he could enter the same formally in the 
book when obtained ; that he went to Cincinnati and tried to obtain 
the book at a wholesale house, but failed; that he made entries on 
pièces of paper in the manner directed, intending to transfer them into 
the book when obtained. His testimony further tendêd to show that 
he bought some of the liquors. from a house represented by one Fecht- 
1er, who seems to hâve instigated this prosecution against the défend- 
ant because of his bankruptcy, whereby loss came to his house. Fecht- 
1er visited^the défendant after he began business, and advised him 
about how to make out his reports to the district collector; and the 
défendant testified that he kept memoranda of liquors received and 
sent out on slips or sheets of paper as directed, which he turned over 
to said Fechtler, who made out theref rom the reports to said collector, 
which reports were received and he was advised were satisfactory. 
Those memoranda were not returned to the défendant. 

In its charge the court, in paragraph 6, instructed the jury, in 
substance, that if they found from the évidence beyond a reason- 
able doubt that the défendant was a wholesale liquor dealer at the 
time mentioned in the indictment, that he failed or neglected to pro- 
vide a book in such form as prescribed by the Commissioner of In- 
ternai Revenue, and that he sold as a wholesale liquor dealer any kind 
of distilled spirits and at the time of sending out of his stock and pos- 
session any of said spirits and before the same were removed from 
his premises to enter in said book the day when and the name and 
place of business of the person or firm to whom such spirits were to 
be sent, the kind and quantityof such spirits, he was guilty as charged 
in the indictment, and the jury should so find. Then in paragraph 
Syo the court further instructed the jury to the effect that if they 
believed frçm the évidence that the défendant in good faith went to 
Howardj the deputy revenue collector for the district in which he was 
about to begin the wholesale liquor business, and requested of him 
instruction as to the manner in which he should keep his records, and 
said Howard instructed him to keep them on a sheet of paper until he 
could procure the prescribed formbook, and that he in good faith re- 
lied upon such instructions and did keep his records on a sheet of 
paper as the law requires, the jury should find him not guilty. View- 
ed in their relation to each other, the défendant is in no position to 
complain of any seeming contradiction in said instructions, as it must 
be conceded he obtained in the latter déclaration the fyll benefit of his 
claim of good faith. As indicating that the jury did not understand 
that the sixth instruction precluded them from considering the memo- 
randa entries made on sheets or slips of paper, after retiring to con- 
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sider of their verdict, they returned into court and made inquiry of the 
judge as to whether or not they could consider "the other papers as 
from other sources, the larger pièces of paper." Whereat the judge 
repeated to them the substance of his former charge as above indi- 
cated, with perhaps more fuUness and perspicuity. Had the court ob- 
served the letter of the statute of the territory, which requires ail in- 
structions to be given in writing, it would doubtless hâve avoided the 
confusion and some contradiction that ensued by the court suiïering 
interruptions of the respective counsel and engaging in some extended 
colloquy with them in the présence of the jury, injecting into the case 
some inconsiderate language and misdirection. After restating the 
substance of its first charge respecting the requirements of the statute 
and the efïect of the claimed good faith on the part of the défendant, 
the court said : 

"The court instruets the jury that it Is incutnbent upon the défendant to 
show that he made thèse entries in a booic prescribed by the internai revenue 
depai'tment, and to show that he made thèse entries .as the law requires, upon 
a sheet of paper, and that those were preserved and open for the inspection," 
etc. 

It is assigned for error that the foregoing instructions were given 
orally; whereas, the statute of the Territory of Oklahoma (section 
5196, St. 1893) déclares that: 

"Ali instructions given shall be in writing, unless waived by both parties, 
and shall be tiled and become a part of the record in the case." 

There is contrariety of view in the courts of California and Alabama 
in applying similar statutes, as to whether or not the failure to object 
and except at the time of the giving of oral instructions constitutes a 
waiver or is réversible error. See People v. Beeler, 6 Cal. 346 ; People 
v. Payne, 8 Cal. 341; People v. Sanford, 43 Cal. 35, contra; Abbott 
V. City of Mobile, 119 Ala. 595, 34 South. 565. 

Suffice it tb say that we incline to the generally accepted rule that 
under circumstances like thèse in the record before us, where the 
parties by their interlocution invite the court to deliver oral instruc- 
tions, without objection or exception thereto at the time, they should 
be held to hâve waived the right to written instructions. The office of 
such timely objection is the spirit of fair play, to accord to the court 
a locus pœnitentise to correct the error then and there. This is in the 
interest of the advancement of justice to avoid new trials and the pro- 
longing of litigation. The court, however, in our judgment, commit- 
ted a radical error in charging the jury that: 

"It is ineumbent upon the défendant to show that he made thèse entries in 
a bock prescribed by the internai revenue department, or to show that he 
made thèse entries as the law requires, upon a sheet of paper," etc. 

It is the settled law in criminal procédure that the burden of proof 
never shifts from the prosecutor to the défendant. It remains through- 
out with the government. The plea of not guilty is unlike a spécial 
plea in civil actions, which, admitting the case averred, seeks to estab- 
lish substantive grounds of défense. It is a plea that puts in contesta- 
tion every fact essential to constitute the offense charged. And the 
benefit of a reasonable doubt in favor of the accused extends to every 
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matter offered in évidence for as well as against him. Glover v. Unit- 
ed States, 147 Fed. 426, 77 C. C. A. 450; 1 Greenleaf's Evidence, § 
74, note ; State v. Wingo, 66 Mo. 181, 27 Am. Rep. 329 ; Common- 
wealth v. McKie, 1 Gray (Mass;) 61, 65, 61 Am. Dec. 410. It is the 
rule of law of this jurisdiction, often repeated, that, when error is ap- 
parent in the record, it was presumptively injurions to the party 
against whom it was committed, "unless it appears beyond doubt that 
the error did not and could not préjudice the rights of the party." 
Vicksburg R. R. Co. v. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118, 30 L. 
Ed. 299 ; National Biscuit Company v. Nolan, 138 Fed. 9, 70 C. C. A. 
436; State v. Russell, 90 lowa, 569, 58 N. W. 915, 28 L. R. A. 195; 
People V. N. Y. C. Railway, 29 N. Y. 430 ; State v. Cooper, 45 Mo. 64. 

Without discussing the question suggested as to whether or not 
there was sufficient exception saved to this instruction, it is sufficient 
to say that in a criminal case where a plain error is committed in a 
matter vital to the défendant, especially in a case like this, where the 
défendant received the severe punishment of one year and six months 
in the penitentiary in addition to the fine, it is the province of the ap- 
pellate court to correct it. Wiborg v. United States, 163 U. S. 633, 
656, 16 Sup. Ct. 1127, 41 L. Ed. 289; Clyatt v. United States, 197 
U. S. 207, 221, 222, 25 Sup. Ct. 429, 49 L. Ed. 726. 

It results that the judgment of the District Court and the judgment 
of the Suprême Court of the territory of Oklahoma are reversed, and 
the cause is remanded to the said District Court with directions to 
grant a new trial. 



BEECH CREEK R. CO. et al. v. OLANTA COAL MINING CO. 
(Circuit Court of Appeals, Thlrd Circuit. Deeember 6, 1907.) 

No. 33. 

1. Raileoads^Compelling SwiTcn Connection— Procédure. 

ïhe primary purpose of Act Pa. May 5, 1832 (P. L. 501), and its supplé- 
ments, wliich provide that if the owner of land, mills, coal mines, or otlier 
real estate in the vicinity of any railroad, and not more than three miles 
distant therefrom, shall désire to make a railroad thereto "over any inter- 
vening lands," he shall institute a proceeding therefor, and the necessity of 
the proposed connection and the damages sustained by the intervening own- 
er shall be determined by a Jury of six men, is to provide an adverse pro- 
ceeding by virhich a siding may be laid over private property, and it does 
not provide a means of enforcing a right to a switch connection by one 
whose property is adjacent and contiguous to the railway with which the 
connection is sought, in which no third party has any interest. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Raiiroads, § 118.] 

2. Same— Right of Mine Owner to Conneot Switches— Enforcement in 

Eqtjitt. 

In Pennsylvania, where by statute every railroad company is made a 
common carrier and Its railroad a public highway, every such company is 
in duty bound to permit mill owners, mine owners, and others to construct 
on thelr land adjoining its railroad suitable switches for the use of their 
business, arid connect the same with the company's tracks, subject to rea- 
sonable régulations, and to receive and deliver from and to such svi-itches 
cars and freight on equal terms with other shippérs, and such duty may 
be enforced by a court of equity by a mandatory Injunotion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Raiiroads, § 118.] 
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Appeal from tlie Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 144 Fed. 150, 

M. E. Olmsted, for appellants. 
D. L. Krebs, for appellee. 

Before DAJ:.LAS and GRAY, Circuit Judges, and HOLLAND, 
District Judge. 

HOIyLAND, District Judge. Tliis is a bill of complaint filed by the 
Olanta Coal Mining Company to compel the New York Central & 
Hudson River Railroad Company, lessee of tire Beech Creek Railroad 
Company, to construct a siding at its coal mines to connect with the 
company's road; the coal company offering "to pay ail expenses in 
connection with putting in the siding." The request, accompanied 
by this ofïer of payment, was rèfused. The prayer for relief is that the 
railroad company "shall proceed without further delay forthwith to 
construct such siding and switching connections, and to give and 
grant to your orator the same facilities for shipping and transporting 
its product to niarket as are furnished to other miners and shippers of 
bituminous coal on its Unes." The Circuit Court entered a decree di- 
recting the railroad company to place in position and construct a 
switching or siding connection to connect with the proposed siding of 
the coal company in plaintifï's bill and shown by plaintiff's draft offer- 
ed in évidence with the main track of the railroad company, the cost 
price of switching frogs, labor and expense of putting them in place 
by défendants to be paid by the plaintiff. From this decree the rail- 
road company took this appeal. 

Eighteen of the 47 assignments of error are to the failure of the 
court to find certain facts, and 21 to the failure of the court to find 
certain conclusions of law. The remaining 8 assignments are to the 
alleged errors arising out of the decree of the court. While the as- 
signments of error are numerous, the only questions necessary to con- 
sider are : (1) whether the appellee is required to proceed in accord- 
ance with the provisions of the Pennsylvania act of May 5, 1833 (P. 
L. 501), and its suppléments, whereby a jury of six disinterested and 
judicious men, résident in the county, shall pass upon the necessity for 
such siding and fix upon the mode, manner, or point of connection 
with appellants' railroads. (2) Can this bill be maintained for the dé- 
termination of thèse questions and enforcing any right the appellee 
may hâve? 

The bill filed allèges in the fourth paragraph that the appellee's 
"territory is adjacent and contiguous to said railroad," etc. This is 
not denied by appellants' answer. An examination of the record shows 
that the correctness of this allégation in the bill was conceded in the 
production of the évidence; and it is fair to assume that such is the 
fact. Could the appellee then hâve proceeded under the Pennsylvania 
act of May 5, 1832, and its suppléments? It is the owner of mining 
property lying contiguous to the railroad, and no lands intervene over 
which it would be necessary to lay the proposed siding. Could it hâve 
alleged the necessary jurisdictional facts in a pétition to the court of 
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common pleas of the county to entitle it to proceed under the act in 
question, the first section of which is as follows : 

"That If aiiy ownet or owners of land, mills, quarries, coal mines, lime 
kilns, or other real estate, in tlie vicinity of any rallroad, canal or slack water 
navigation, made or to be made by any company, or by the state of Penn- 
sylvania, and not more than three miles distant therefrom, shall désire to 
make a railroad thereto over any intervening lands, he or they, their en- 
gineers, agents and artists, may enter upon auy lands, and survey and mark 
such route as he or they shall think proper to adopt, doing no damage to the 
property explored, and thereupon may présent a pétition to the court of 
common pleas of the county in which said Intervening land is situated, set- 
ting forth his or their désire to be allowed to construct and finish a railroad, 
in and upon the said route, and the beginning, courses and distances thereof, 
and place of intersection of the main railroad, canal or slack water naviga- 
tion, which shall be filed and entered of record in the said court, whereupon 
the said court shall appoint six disinterested and judieious men, résident in 
the said county, who shall view the said marlied and proposed route for 
a railroad, and examine the same, and if they or any four of them shall deem 
the same necessarj' and useful for public or private purposes, they shall re- 
port in writing to the subséquent term of said court, what damages will be sus- 
tained by the owner or owners of the said intervening land, by the opening, 
constructing, completing and using the said railroad, and the report of the 
said viewers and appraisers shall be flled of record in the said court, and if 
not appealed froni, be liable to be confirmed or rejected by the said court, as 
to right and justice shall appertain, and if either of the parties shall be dis- 
satisfled wlth said report, he or they may appeal therefrom to the said court 
of common pleas within twenty days after such report bas been flled in the 
prothonotary's office, and not after ; and after such appeal, either party may 
put the cause at issue, in the form approved of by the court, and the said is- 
sue shall be placed first on the trial list of the next regular term of the said 
court, and be there tried and determined by the court and jury, and the ver- 
dict so rendered, and judgment thereon, shall be final and conclusive, without 
further appeal or writ of error, and it shall be the duty of the said viewers 
and jury, to take into considération the advantages which may be derlved by 
the owner or owners of land, passed by the said railroad, when making uj) 
their record or forming their verdict." 

The supplément of March 28, 1840 (P. L. 196), provides that if the 
parties interested cannot agrée upon the mode, manner, or point of 
connection virith such railroad, the same shall be determined by the 
jury appointed, and provides for appeal or writ of error upon ail ques- 
tions; and the supplément of February 17, 1871 (P. L. 56), provides 
that the appeal to court from the report of the viewers shall extend, 
not only to the assessrrient of damages, but also to the question of the 
necessity for the proposed latéral railway or siding, and the act of 
April 14, 1893 (P. L. 15), limits the length of any such latéral road 
to five miles. In ail cases where the act of 1833 is applicable the ques- 
tions to be determined by the jury are (1) the necessity for the latéral 
railway; (2) the mode, manner, and point of connection; and (3) the 
amount of damages to the intervening property owner or owners, ail 
of which questions can be reviewed on appeal if either of the parties 
interested be dissatisfied with the finding of the jury. It is évident 
that the purpose of this législation was to provide a proceeding by 
which the owners of mines, mills, quarries, lime kilns, and such like 
industrial establishments could secure shipping facilities by the con- 
struction of switches and latéral railways over any intervening land 
between such owners of mines, etc., and the railway desired to be 
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reached. It no doubt frequently happened that the owner of mines, 
mills, or quarries was prevented from constructing a siding because of 
the objections raised and persisted in by other parties, ovvners of land 
lying between him and the railroad', and there was no way of securing 
the right of way over this private property except by agreement, and 
the assent of the intervening property owners could not always be se- 
cured. If private property was to be thus taken, it was necessary that 
some means should be provided for this purpose, and the mode of 
procédure was afïorded by the act referred to and its suppléments, 
and this procédure was expressly confined to the cases which require 
the taking of intervening private property to reach the railroad. The 
appellee, being the owner of mines lying adjacent to the right of way 
of the railroad company, could not allège the necessary jurisdictional 
facts, to wit, the ownership of mines in the vicinity of appellants' rail- 
way, and the désire to construct a siding over intervening land, to 
bring the case within the terms of the act. It is urged, however, that 
because the supplément of 1840 requires the jury to pass upon the 
question of the mode, manner, or point of construction under the act, 
therefore the railroad company in ail cases is entitled to a jury to 
détermine this question. This conclusion we do not think follows. 
The primary purpose of the act is to provide an adverse proceeding to 
lay a siding over private property when the necessity of such a siding 
is made to appear to the satisfaction of a jury. The private property 
owner is entitled to damages resulting from the taking of his land. 
This must be assessed by the jury ; and, in order that the assessment 
may be justly made, the mode, manner, and point of connection must 
be ascertained as this necessarily affects the question of damages, and 
is only required to be determined by a jury when necessary to enable 
them to assess damages to the intervening property owner. So that 
we conclude that the proceeding was not intended to provide a means 
of enforcing a right to switch connection by one whose property lay 
adjacent and contiguous to the railway with which a connection is 
sought, nor is there any necessity for such a proceeding where there 
are no third parties whose interests are involved. The shipper and 
the railroad are the only parties interested in the connection, and their 
relative rights and duties can be adjusted without the intervention of 
a jury. That the appellee has a right to such connection we thing is 
undoubted. The learnèd circuit judge, in passing upon this question, 
has treated the matter so fully in an opinion that we adopt the fol- 
lowing : 

"Passing by the many irrelevant matters and proofs in tlie voluminons 
record, we address ourselves to the gist of the blll, which, in substance, is 
to compel the railroad to permit switch connections with its liue to enable 
complainant to ship its coal to market. The latter is a coal-miuing cor- 
poration, chartered July 9, 1903, and by its charter is authorized to carry 
on the business 'of mining, shipping and selling of coal, and the nianufactur- 
ing, shipping, and selling of coke and other products of coal.' Its mining prop- 
erty of some 610 acres contains approximately 5.50 acres of coal, in which 
are several différent veins. The property adjoins the right of way of the rail- 
road. It bas no other outlet for its coal save said road. The Beeeh Creek 
Railroad Company was chartered under the provisions of the gênerai railroad 
act of Peunsylvania of April 5, 1868 (P. L. 62), and its suppléments. It leased 
its property to the New York Central Railroad Company by a long-term lease. 
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It Is coneeded that ail its duties and obligations rest on Its lessee, the New 
York Company. By virtue of tlie Constitution of Pennsylvania, article 17, § 1. 
wliicli provides, 'Ail railroads and eanals shall be public bighways, and ail 
railroad and canal companies sliall be common carriers,' and tbe gênerai 
railroad law of February 19, 1849 (P. L. 86), whieh provides, 'Upon the com- 
pletion of any railroad authorized as aforesaid, tbe same shall be esteemed a 
public highway for the conveyance of passengers and the transportation of 
f reight' — the Beech Creelv Railroad is a public higbway, and is cbargeable 
with the duties and obligations of a comiiion carrier. Sucb is the view of the 
higbest courts of tbat state. lu Railroad Company v. Colwell, 39 Pa. 339. 
80 Am. Dec. 526, it is said : 'Though the corporation in respect to its capital 
is private, yet it was created to accoinplish objects in whicb tbe public hâve a 
direct interest, and its authority to bold land was conferred that thèse ob- 
jects might be worlced out.' And this accords with tbe gênerai fédéral view. 
•The question,' says tlie Suprême Court of the United States in Cberokee 
Nation v. Southern Kan. R. R. Co., 135 U. S. 657, 10 Sup. Ct. 965, 34 L. Ed. 
295, 'is no longer an open one as to whether a railroad is a public highway 
established priniarily for tbe convenience of the people and to subserve puii- 
lic ends.' Its road then being a public highway and it a common carrier, its 
duty, generally stated, is to reçoive from any person for carriage and trans- 
portation such freight as the carrier holds itself out as willing to earry and 
the party sending offers to pay freight upon. New Jersey Steam Navigation 
Co. V. Marchants' Bank, 6 How. 344, 12 L. Ed. 465; Southern Express Com- 
pany V. St. Louis, 5 Myers Fed. Dec. § 1511, 10 Fed. 210. Now, in mining, 
coal is carried from the mines in small cars, and delivered to and carried by 
railroad companies in car load lots. To do this requires sidings on whieh 
the railroads' cars may be conveniently handled and fllled. Such a connec- 
tion the complainant asks, and is willing to bear the expense of making. 
Whatever may be the rights of shippers and the obligations of railroads in 
other jurisdictions, the gênerai right of the adjoining property holders in 
Pennsylvania to such connections with a railroad chartered by that state bas 
been deeided by the higbest court of that state in the case of the Pittsburgh 
& Lake Erie R. R. Co. v. Robinson, 95 Pa. 428. Tbere Robinson was the own- 
er of a manufacturing site adjoining the railroad, and the question was the 
value of the land of whieh tbe railroad was condemning a part. It was beld 
that the property owner had a right to switch connection with the railroad, 
and that tbis right was an élément in determining the value of his land, 
and the proposition 'that the défendant company is a common carrier, that 
its railroad is a public higbway, tliat the plaintiffs hâve a right in law to 
construct on their land, adjoining said railroad, a snitable switch for the uses 
of their business, and connect tbe same with the tracks of the défendant com- 
pany, subject to tbe gênerai rules of said company regulating such connec- 
tions ; and that the défendant company is bound to reçoive and deliver to and 
from such switch or siding cars and freight for tbe said plaintiffs to and from 
such points, on the line of defendant's railroad, as may be desiguatéd by 
plaintiffs, and on equal terms with ail other individuals or transportation com- 
panies,' was beld a proper définition of his rights in that regard. In con- 
sidering this proposition the court said : 'We are also of the opinion that the 
plaintiff's thifd point should bave been afflrmed. It is coneeded that, under 
our acts of assenibly, the owner of mills and manufactories may of right 
connect their private sidings with the railroads in their vicinity, and though 
as counsel for the défendant in error says, it does not follow that such owner 
may ever avall themselves of such right, nevertheless tbe fact that such a 
right exists in tbem may largely advance the market value of their several 
properties. Certainly privilèges whieh may be used to facilitate transpor- 
tation to and from large factories must haye some efCect upon their values.* 
Under this construction thus placed upon its own laws by the court of higb- 
est resort of Pennsylvania, the right of a mine operator to proper and reason- 
able switch connections is clear unless there is something in the facts and 
circumstances of the particular case warranting a refusai of this right. We 
find none hère. The complainant offers to bear the eiitire expense of the con- 
nection and siding. It is willing that the connection be made in the mode and 
at the point the respondent prefers." 
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The conclusion hère reached is in accord with a proper notion of 
the obligation laid upon a railroad company in this regard, and is ful- 
ly sustained by the authorities cited. The objection so strenuously 
urged at the argument, that the point wheré it is intended to connect 
the proposed siding "is unsafe and unfit for such connection," can be 
obviated by the parties selecting a point of connection where thèse élé- 
ments of danger do not exist. It appears that the coal company "is 
willing that the connection shall be made in the mode and at the point 
the respondents prefer." 

As ail railroads are charged with the duty and obligation of trans- 
porting the freight offered along its line, and as this transp>ortation 
of freight usually requires the use of sidings, the Suprême Court of 
Pennsylvania has held, in the case of Pittsburgh & Lake Erie Railroad 
V. Robinson, 95 Pa. 426, that a railroad company is a common car- 
rier, and that its railroad is a public highway, and in duty bound to 
permit mill owners, mine owners, and others to construct on their land 
adjoining said railroad suitable switches for the use of their business, 
and to connect the same with the tracks of the company, subject to the 
gênerai rules of the company regulating such connections, and that 
the railroad company is thereafter bound to receive and deliver to and 
from said switch or siding cars and freight for the parties so offering 
them on equal terms with ail other individuals or transportation com- 
panies. Mr. Justice Gordon, in that case, said : "It being conceded that 
under the Pennsylvania acts of assembly the owners of mills and manu- 
factories may of right connect their private sidings with the railroad 
in their vicinity," it follows that in case the railroad refuses to per- 
mit such connections when necessary some remedy must be found by 
which the rights of shippers can be enforced. Common carriers and 
public service corporations in gênerai owe certain duties to the pub- 
lic. Individuals are entitled to enforce thèse obligations in so far as 
they are themselves concerned; and, when the légal remédies are in- 
adéquate, equity will grant its relief. Accordingly mandatory injunc- 
tions may be awarded to compel a common carrier to transport freight 
or to furnish transportation facilities. Pomeroy's Equity Remédies, 
§ 633. In Wells, Fargo & Co. v. Northern Pacific Railroad Co. (C. 
C.) 23 Fcd. 469, a bill was maintained to compel a railroad to furnish 
facilities to an express companv, and, in the case of Butchers' & 
Drovers' Stockyard Co. v. Louisville & N. R. Co., 67 Fed. 35, 14 C. 
C. A. 290, the right to compel a railroad company to furnish facilities 
for loading and unloading live stock was held by Judge Taft to be en- 
forceable by bill in the court of equity; and in Ex parte Lennon, 166 
U. S. 556, 17 Sup. Ct. 661, 41 L. Ed. 1110, the Suprême Court held : 

"That affirmative action may be required wliere tlie circumstances of tlie 
case demand it." 

Numerous authorities are collected by Judge Evans of the District 
Court of Kentucky in Wiemer v. Louisville Water Co. (C. C.) 130 Fed. 
251, in support of the proposition that a mandatory injunction is often 
resorted to in modem practice. They will be found on page 256 of 
130 Fed. In this case the court compelled a water company to supply 
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water to one engaged in business àfter it had arbitrarily refused to do 
so upon his request. 

Our conclusion is that the court below was right in adjudging the 
complainant to be entitled to such a connection as was claimed, and in 
awarding a mandatory injunction to compel the allowance of that right ; 
but we think that the court below, in view of the importance of the 
matter to the public as well as to thèse parties, should be afforded an 
opportunity to further exercise its discrétion respecting the question 
as to whedier the point of connection proposed is one which, ail things 
and especially the question of saféty being considered, ought to be 
sanctioned. 

Accordingly the decree of the Circuit Court is affirmed, but with 
leave to the défendants below to apply to that court to open the said 
decree for the purpose of further inquiry and détermination touching 
the safety and convenience of the manner and point of connection pro- 
posed. 



MANN y, GADDIB. 

(Clrcnlt Court of Appeals, Flfth Circuit December 24, 1907.>' 

No. 1,619. 

Receivebs— Appointmknt Without Notice— Statutks. 

Clv. Code Ga. 1895, § 4904. provldliig that, uuder extraordinary clrcum- 
Btances, a récelver may be appolnted without notice, Is merely conflrmatory 
of a prîpdple of equlty jurisdiction authorizlng the appointaient of a ré- 
celver Without notice in cases of urgent emergency. 

[Ed. Note. — For cases in point, seç Cent Dlg. vol. 42, Beceivers, S§ 54-60.] 

Same. 

A reCeiver may be appolnted without notice if the défendant Is beyond 
the jurisdiction of the court or cannot be f ound, or some urgent emergency 
is showQ renderlng Interférence before there is time to give notice neces- 
sary to prevent waste, destruction, or loss of the property, or In case notice 
wlU Jeopardlze the safety of the propei-ty over which the recelvershlp Is 
to be extended. 

tEd. Note.^ — For cases In point see Cent Dlg. vol. 42, Itecelvers, fi 54-60.] 

SAME— PARTNBBSHIP— ErtSSOLUTION AND ACCOTJNTINO. 

The raie that a récelver shall not be appolnted without notice except In 
case of urgent necesslty is applicable to a suit by one partner against an- 
other for an accounting and for dissolution of the flrm. 

£Ed. Note.— For cases In point see Cent Dlg. vol. 42, Beceivers, §§ 54r-eO.] 

Same— Gbounds. 

Plaintlfif, défendant and two others formed a partnershlp for the pnr- 
chase and sale of tlmber rlghts and lands; it being agreed that défendant 
and W. should secure options on timber and tlmber lands, and that plaln- 
tiffi aad the fourth member of the flrm should secure piu-chasers therefor. 
Défendant and W. obtained options, escrow deeds, and leases, but plaintiff 
and his partner were unable to procure purchasers, whereupon défendant 
obtained a purchaser and denled plalntlff's right to participate in the 
profits of the transaction; Held Insufficient to Justlfy the àppointment of a 
récelver without notice to take diarge of such options, etc., in a suit by 
plaintiff for dissolution of the partnershlp and for an accounting; it ap- 
pearing that défendant was solvént and wllling to give a bond to secure 
plaiiitiff'g interest in the profits. If any. 

LiiU. iNote. — For cases in point, see Cent Dlg. vol, 42, Beceivers, §§ 54-CO.J 
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5. Appeai^Receivees— Appointment—Stat. 

Act March 3, 1891, c. 517, 26 Stat. 828, as amended by Act June 6, 1900, 
c. 803, 31 Stat 660 [1 U. S. Comp. St. 1901, p. 550], allowing appeals fronr 
interlocutory orders appointing reeeivers, and providing that the proeeed- 
Ings in other respects shall not be stayed unless otherwise ordered by the 
court, or by the appellate court or a justice thereof, is sufficient to afford 
the défendant relief in a case where reeelvera are improperly appointed, 
whether with or witbout notice. 

6. Same— Interlooutoey Obders — Jurisdictional Questions. 

No appeal lies from an order of a fédéral court refusing to disiuiss a 
case for want of jurlsdictlon ; defeudant's objection to the jurlsdiction be- 
ing reviewable only after final decree. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Brror, 
§§ 307, 417, 648.] 

7. Same— I>isMissAi, OF Bill. 

On appeal from an order appointing a receiver, the appellate court will 
rendér a final decree dismlssing the blll If it appears that there is no equitj' 
therein, or that the court has no jurlsdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 4575.] 

8. CocETs— Fedeeal Courts— Diverse Citizenship— Arrangement op Par- 

ties. 

In a suit in a fédéral court in which jurlsdiction dépends on citizenship, 
the court will arrange the parties as plaiutiffg and défendants according 
to their interest, and, if such arrangement defeats the jurlsdiction, the 
blll will be disuiissed. 

Appeal from Circuit Court of the United States for the Southern 
District of Georgia. 

For opinions IdcIow, see 147 Fed. 955, 960. 

Isaac Hardeman, Geo. S. Jones, and A. L. Miller (Miller & Jones, 
Hardeman & Jones, Haygood & Cutts, and W. A. Wooten, on the 
brief), for appellant. 

John I. Hall and Olin J. Wimberly, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a suit brought by W. M. Caddie, 
alleging that he is a citizen of North Carolina, against Frank R. Mann, 
Thomas J. Wooten, and C. M. Wise, ail citizens of Georgia, the Citi- 
zens' Bank of McRae, a corporation under the laws of Georgia, and 
T. P. Trigg and W. E. White, partners composing the firm of Trigg 
& White, citizens of Virginia. The bill allèges the making of the fol- 
lowing contract : 
"Georgia, Telfalr County : 

"This agreement inade and entered into, tins 29th day of November, 1904, 
by and hetween Frank JInnn. Thomas .T. Wooten, W. M. Gaddie aiul C. M. 
Wise, whereby the said parties are offering for sale a tract of hmd on the 
Ocmulgee river (ahout 17,000 acres) and the said C. M. Wise is to hâve the sale 
of said property, and in casé of a sale theu ail parties hereto to share equally 
in the net profits of said sale. F. 11. Mann. 

"Thomas J. Wooten. 

"W. M. Gaddie. 

"C. M. Wise. 
"Witness: A. J. Walker, J. P." 

It is alleged that under this contract Mann and Wooten were to 
secure options on timber and timber lands, and that Wise and Gaddie 
were to secure purchasers therefor, the profits to be equally divided be- 
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tween the four ; that Mann and Wooten secured the options, which, in 
some instances, consisted of escrow deeds and leases, and that thèse op- 
tions, deeds, and leases were placed in the Citizens' Bank of McRae, 
which was to dehver them when the agreed purchase money was paid ; 
that Gaddie and Mann were unable to find a purchaser, and that in 
1906 Mann, in whose name the options were taken, secured a purchaser 
in Trigg & White, who paid $5,000 in cash, and were ready to pay 
the balance of the purchase money, and that Mann had excluded and 
ignored Gaddie and Wise, and was denying that they had any interest 
in the profits. Gaddie, the complainant, therefore prayed for an in- 
junction to prevent the consummation of the trade with Trigg & White 
and the delivery of the options, deeds, and leases by the bank, for the 
appointment of a receiver for the options, deeds, and leases, and for 
an accounting from Mann for his interest in the contract. 

After the bill was filed, orders were made granting an injunction and 
appointing a receiver. From the interlocutory order appointing a re- 
ceiver, this appeal is taken. 

The 10 assignments of error may be condensed or grouped for the 
purpose of this décision : 

First. The court erred in appointing a receiver and in granting the 
injunction, and in not accepting a bond tendered by Mann. 

Second. The court erred in not dismissing the case for want of ju- 
risdiction. 

1. The bill was presented to the judge and indorsed "Filed" on 
June 29, 1906, and on the same day the judge made an order at cham- 
bers appointing J. A. Dunwoody "temporary" receiver, and ordered 
him to take possession of the property described in the bill and ail 
moneys arising from the sale of any property described in the bill. 
An injunction was also issued as prayed for. The learned judge in ap- 
pointing the receiver held that the case made by the bill was one of 
"urgency, and which, under the provisions of the Georgia Code, ren- 
der proper the appointment of a receiver." No notice was given the 
défendants that an application would be made to appoint a receiver. 
The Georgia statute provides that: 

"Under extraordinary circumstances a receiver may be appointed before and 
wltbout notice to the trustée or other person liaviug charge of the assets." 
Clv. Code Ga. 1895, § 49(M. 

We hâve had occasion heretofore to décide that this statute is only 
confirmatory of a principle of equity procédure and jurisdiction. Jo- 
seph Dry Goods Co. v. Hecht, 120 Fed. 760, 764, 57 C. G. A. 64. In 
the absence of this statute, urider extraordinary circumstances, a court 
of equity may appoint a receiver without notice. The extraordinary 
circumstances referred to in the statute are the exceptional cases which 
sometimes occur, and which make it necessary that the court should 
hâve the power to act without notice to the défendant. A défendant 
may be beyOnd the jurisdiction of the court, or cannot be found, or 
some urgent emergency may be shown .rendering interférence, before 
there is time to give notice, necessary to prevent waste, destruction, or 
loss; or a case may arise in which notice itself would jeopard the 
safety of the property over which the receivership is extended. Moritz 



MANN T. GADDIE. 45 

V. Miller, 87 Ala. 331, 6 South. S69. The jurisdiction, without notice, 
should never be exercised except in cases of imperious necessity, when 
the complainant's right is clear and can be protected in no other way. 
This is the rule wherever equity is administered (Alderson on Receiv- 
ers, § 131). and has been enjoined and enforced by repeated décisions 
of this court. North American h. & T. Co. v. Watkins, 109 Fed. 101, 
48 C. C. A. 354 ; Cabaniss v. Reco Mining Co., 116 Fed. 318, 54 C. 
C. A. 190 ; Joseph Dry Goods Co. v. Hecht, supra. 

The rule is, of course, applied in receivership suits by one part- 
ner against another. McCarthy v. Peake, 18 How. Pr. 138. 

Taking ail the averments of the bill as true, no reason is shown 
for the appointment of a receiver without notice. ,We heartily in- 
dorse an observation of the Suprême Court of Ohio made in a case 
where the trial court had appointed a receiver without notice to the 
défendants : 

"Under the eircumstances of the case, the appointaient of the receiver was 
an unwarranted exercise of judicial power, which it Is the duty of this court 
to reverse and set aslde." Rail way Co. v. Jewett, 37 Ohio St. 649, 659. 

3. Immediately after the making of the foregoing order appointing 
him receiver, Dunwoody demanded and received of the défendant 
Mann the option contracts described in the bill. 

On July 17, 1906, Frank R. Mann, one of the défendants and the 
appellant in this court, filed a sworn motion in the court below, in which 
he alleged that the property in controversy consisted only of escrow 
deeds and options obtained by him for the purchase in fee simple of 
varions tracts of land upon which there is a heavy growth of hard- 
wood timber, and for options for long-term timber leases on other tracts 
of land ; that ail Of thèse deeds and options were obtained f rom the 
owners of property by him and at his own expense, and that W. M. 
Gaddie had no right or interest in them ; that some of the options had 
expired since the filing of complainant's bill ; and that the others would 
soon expire, rmless closed according to their terms ; that, if the options 
were permitted to expire, it would resuit in the loss to him of many 
thousand dollars ; that, if he is permitted to protect his rights in the 
options, he would be able to make a sale at a profit of several thousand 
dollars ; that under the terms of the orders made by the court he was 
unable to take any steps to protect his rights and to prevent the options 
from expiring. He therefore moved the court that he be allowed to 
give a bond in such terms and upon such conditions as may be fixed by 
the court, to discharge any judgment or decree that may be recovered 
by the complainant against him, and that, upon the exécution of the 
bond with such sureties as may be required by the order of the court, 
the temporary receiver heretofore appointed to take charge of the 
option contracts, and who now has the same in his possession, be di- 
rected to deliver them to this défendant. This motion by Mann to be 
allowed to give a bond came on to be heard on the 33d of September, 
1906. At the same time the court heard the application for the appoint- 
ment of a permanent receiver as prayed for in the bill, and for the 
granting of an injunction conformable to the prayer of the bill. The 
court on that day made a decree overruling and denying the motion of 



46 138 FEDBEAL REPORTER. 

Mann to be permitted to give a bond, and granted the application 
of the complainant for the appointment of a permanent receiver and 
the issuance of an injunction. 

The claim of the complainant is that he is entitled as a partner to 
one-fourth of the net profits arising from the sale of certain lands on 
which the members of the partnership had obtained options. The com- 
plainant's daim is based on the written agreement between the partners 
made November 29, 1904, which is copied in the statement of the case. 
Thé complainant contends that the agreement was extended to addi- 
tional lands — in ail about 25,000 acres— and that Mann, through agents, 
had made a sale of part oî thèse lands, and was endeavoring to deprive 
the complainant of his rightfwl share of the net profits. Mann's con- 
tention, as shown by the record, is to the effect that no sale was made 
within the time of the existence of the contract between himself, Gad- 
die, Wooten, and Wise, and that he now bas the right to close the op- 
tions and sell the lands, and that Gaddie will nôt be entitled to share 
in the net profits. The ultimate question to be decided when the case 
cornes on for final decrée on the merîts is whether or not Gaddie is en- 
titled to share in the net profits as claimed by him. On that question, 
we intimate no opinion, and refer to it orily because it is necessary to 
do so in considering the assignments of error based on the decree re- 
fusing to permit Mann to give bond and appointing a receiver. The 
purpose of Gaddie's suit is to get a share of the profits arising from the 
sale of the land and the timber. The object of appointing the receiver 
is to protect him from loss. If it appear, therefore, that he is in no 
danger of loss because Mann is able to pay any decree he may obtain, 
a receiver should not be appointed. There is no ground for the ap- 
pointment of a receiver where the f acts show that,- if the complainant 
obtains a decree, it can be collected— that he is in no danger of pecun- 
iary loss. Alderson on Receivers, p. 640, § 448; Beach on Receivers, 
§ S61. 

The averments of the bill are directed towards Mann as the wrong- 
doer. The fear is that; he will close the options, corapleting the pur- 
chase of the lands and timber, and make a sale of them, and not pay 
to the complainant bis one-fourth of the net profits. The bill does not 
show Mann to be insolvent. It is alleged that the complainant "does 
not believe" that he owns property amounting to more than $12,000, 
and that he has not sufficient means to be compelled to respond in 
damages. Mann makes oath that he is the owner in his own right of 
$40,000 worth of property, and that he is amply solvent. In this affida- 
vit hci renews his offer to give bond for such an amount and upon such 
terms as may be required by the court. This évidence indicates that 
Mann is able to respond to any decree that Gaddie may obtain if he 
sustains his bill by proof. But, if this évidence was not sufficient to 
show his solvency, it must be remembered that he was in court oiïering 
to give a bond to secure the complainant in any sum for which he might 
obtain a decree. 

In reversing an order appointing a receiver in a suit for the settle- 
ment of à partnership, the 'court said : 

"It seems to me to be doing Injustice to the défendant, In any case, to décide 
the whole of the disputed facts in favor of the plaiutiff, in ad^-auce, without 
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proof to sustain his allégations, and especlally unjust when the défendant 
proffers imquestioned securlty to the plalntlff against any possible loss." 
Buchanau v. Comstock, 57 Barb. (N. Y.) 568, 581. 

In reversing the trial court for refusing a bond and appointing a re- 
ceiver, the Suprême Court of Appeals of Virginia said : 

"In such a case, where the elaims are small in comparison wlth the property 
sought to be sequestrated, and unascertalned, and no notice of the application 
has been given the défendants, and an offer Is made to secure those daims 
should they be subsequently established by the giving of any bond that may 
be required, it seems to me that It would be utterly at war with a sound ju- 
dicial discrétion to take the property from the hands of those who hâve 
been legally charged with Its custody." Va., T. & C. S. & I. Ce. v. Wilder, 
88 Va. 942, 946, 14 S. B. 806. 

In Stillwell v. Savannah Grocery Co., 88 Ga. 100, 143, 13 S. E. 963, 
970, Bleckley, C. J., speaking for the court, said : "It may be asserted 
as a gênerai proposition that a bond with good security is always a bet- 
ter form of protecting creditors likely to be injured by fraud than the 
appointment of a receiver for property perishable in its nature or ex- 
pensive to keep. And in most cases the liability of a solvent party 
without bond and security would itself be préférable to an expensive 
receivership." In that case the court held, as expressed in liie syl- 
labus : 

"It was certainly error to appoint a receiver uncondltionally, without offer- 
ing the purchaser the alternative of glvlng bond and securlty In Heu of sur- 
renderlng the property to a receiver." 

Alderson, in his récent work on Receivers, says : 

"If a partner be glven full and adéquate security against loss, there la no 
ground for the appointment of a receiver, inasmueh as the very reason for such 
an appointment is removed." Alderson on Receivers, § 449. 

This principle was indorsed by Judge Simonton in Devereux v. 
Fleming (C. C.) 47 Fed. 177, and in Low v. Holmes, 17 N. J. Eq. 148. 

3. The act which allows appëals from interlocutory orders granting 
or continuing injunctions or appointing receivers provides: 

"That the proceedings In other respects in the court below shall not be 
stayed, unless otherwlse ordered by that court, or by the appellate court or 
a judge thereof." Act Mareh 3, 1891, c. 517, 26 Stat. 828, as amended by Act 
Jmie 6, 1900, c. 803, 31 Stat. 660 [1 U. S. Comp., St. 1901, p. 55D]. 

This provision of the act affords a défendant a remedy in cases 
where the enforcement of the order would be unjust, and where great 
injury would occur before the case could be heard on appeal. In this 
case the défendant, after taking the appeal, appHed to this court for an 
order staying the decree of the court below, and such order was grant- 
ed upon his giving bond as provided for by the statute. This statute 
will afïord défendants relief, where receivers are improperly appointed, 
whether with or without notice. 

4. A motion was made by the défendant Mann to dismiss the bill 
for want of jurisdiction. We find in the record, also, a plea to the 
jurisdiction of the court. There is no decree on either the motion or 
the plea. In the argument at the bar, it was assumed that the court 
had overruled thèse défenses. If that were true, and it so appeared in 
the record, no appeal could be taken from such orders. The court 
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having refused to dismiss the case for want of jurisdiction, the défend- 
ant objecting to the jurisdiction must wait till a final decree before he 
is allowed an appeal. 2 Foster's Fed. Prac. (3d Ed.) § 503. It is 
true that, on appeal f rom an order appointing a receiver, if it appear 
that there is no equity in the bill, or if it appear that the court has no 
jurisdi'etién of the case, the appellate court could and should make a 
final disposition of the case. Smith v. Vulcan Iron Works, 165 U. S. 
518, 17 Sup. Ct. 407, 41 L. Ed. 810. In Arkansas Southeastern Rail- 
road Co. V. Union Sawmill Co. (May 30, 1907) 154 Fed. 304, 83 C. C. A. 
234, we applied this rule where it appeared that a necessary party had 
been omitted, and that bringing such party into the case would defeat 
the jurisdiction of the court. That the omitted corporation was a nec- 
essary party in that Case was shown by the contracts set up in the 
bill, and there was no dispute about its citizenship, for the purposes of 
jurisdiction, being the same as that of the complainant. In the case at 
bar the bill makes such' allégations as show the jurisdiction of the court, 
and the évidence is contradictory as to the citizenship of the complain- 
ant. ' The controversy is whether he is a citizen of North Carolina or 
a citizen of Georgia, and the évidence on the point is in cOnflict. We 
are not satisfied that the parties hâve had full opportunity to présent ail 
the évidence they wish to offer on the question. The évidence present- 
ed has been by affidavit, aflfording no opportunity for cross-examina- 
tion. Under the circumstances, we deem it not advisable to décide the 
question. 

It is also urged that one of the défendants, Wise, should, on account 
of his interest, be arranged on the complainant's side of the case, and 
that, as Wise and the other défendants are citizens of the same state, 
this would defeat the jurisdiction of the court. It is true that this court 
would arrange the parties according to their interest as it appears from 
the record, and, when such arrangement defeats the jurisdiction, the 
bill would be dismissed. But the case has not been fully developed by 
a taking of ail the évidence. We cannot tell how it may appear when 
the case is ready for hearing on the plea to the jurisdiction, and on the 
merits, if it should be heard on the merits in the court below. On this 
appeal, a want of jurisdiction not appearing on the face of the plead- 
ings, and the évidence on questions relating to it being in conflict, and 
not having been taken on direct and cross-examination, we do not think 
it proper to décide the question. 

The decree rendered September 32, 1906, appointing a receiver and 
granting an injunction, is reversed and the cause remanded, with in- 
structions to tax ail the costs and expenses incident to the receivership 
against the complainant, who moved for the appointment. 
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GAMBLE V. CLEVELAND CLIFFS IRON CO. 

(Circuit Court of Appeals, Sixth Circuit. Jauuary 8, 1908.) 

No. 1,710. 

1. Brokers— CoNTRACT for Commissions— Evidence— Question fob Jury. 

In an action by a broker to reeover commissions on a sale of timber 
land, évidence Jield to require submission of the question as to tbe exist- 
ence of tbe contract to pay for bis services to tbe jury. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 8, Brokers, §§ 128. 
129.] 

2. Corporations— Représentations bt Agent. 

Plaintlffi offered certain timber lands to défendant at a certain priée per 
acre net to the owner, plaîntiff's commission to be 5 per cent. Defendant's 
président referred plaintiflPs letter to R,, wbo was defendant's land agent, 
and he refused plaintiff's offer at the priée specified, but continued iiego- 
tiationg with hiin, and later a sale was consummated between tbe owner 
of the land and defendant's président. Hcld, that plaintiff was author- 
Ized to assume that R. had autbority to contract with plaintitC to pay a 
commission in case of the consummation of the sale. 

3. Brokers— Compensation — Revocation of Autiiority. 

The owner of certain timber land authorized plaintiff to offer the same 
for sale at $2.75 per acre net. After plaintiff had offered the land to de- 
fendant, the owner's superintendent wrote défendant that they had df- 
cided to keep the lands out of the market until they had made a thorougb 
examination of the lands, and, when that was flnished, they would be glad 
to name défendant a priée. Thereafter the matter was again taken up 
by a letter of one of the owner's offlcers to defendant's président, and sub- 
gpniim^l ppo-D'iq^ioris repiilted in n sale. HeUl. that the owner's letter 
■withdrawing the lands from the market was but a temporary withdrawal 
for the purpose of examination only, and was net effective to deprive 
plaintiff! of the right to commissions. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Brokers, § 45.] 

4. Same — Oommissiions on Additional Land. 

Where the owner of certain timber land empowered plaintiff to sell the 
same at a specified priée net, and gave plaintiff a plat of tbe land he was 
authorized to sell, plaintiff could not claim commissions on a sale of addi- 
tional land not ineluded in such plat. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

George Weadock, for plaintiff in error. 
Wm. P. Belden, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This suit was brought to reeover the 
sum of $8,264.05, being a commission of 5 per cent, on $165,282.07, 
the purchase price paid by the Cleveland Cliffs Iron Company to the 
Manistique Lumber Company for a tract of timber land in the Upper 
Peninsula of Michigan. At the conclusion of the testimony, upon mo- 
tion, the court directed a verdict for the défendant. This action is as- 
signed as error. In order to détermine whether the court was right 
in thus withdrawing the case from the jury, it will be necessary to go 
into the facts. The court necessarily held that, upon the undisputed 
facts, there was no case in favor of the plaintiff ; either that there was 
no contract for a commission on the sale made, or no sale made which 
158 F.— 4 
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under the alleged contract entitled the plaintiff to a commission, or 
both. The two companies interested in the transactions in suit were 
the Cleveland Cliffs Iron Company and the Manistique Lumber Com- 
pany. The former company was engaged in the mining, manufactur- 
ing, timber, and lumber business, the latter, for the most part, in the 
timber and lumber business. They operated in Michigan and adjoin- 
ing States. Samuel Redfern was the land agent of the Cleveland 
Cliiïs Iron Company, with an office at Negaunee, Mich., while John 
Milieu, of Duluth, Minn., was the manager of the Manistique Lum- 
ber Company. William G. Mather was the président of the Cleveland 
Cliffs Iron Company, with an office in Cleveland, Ohio, while Alger, 
Smith & Co., of Détroit, were largely interested in the Manistique 
Lumber Company, Gen. Alger being the président. Henry Gamble, 
the plaintiff, lived in Grand Marais, Mich., and for some 35 years had 
been engaged, off and oh, in the lumber business, buying and selling 
timber lands on commission. He was acquainted with the timber 
lands of the Manistique Lumber Company in the counties of Luce, Al- 
ger, and Schoolcraft, in the Upper Peninsula of Michigan, which ag- 
gregated. about 60,000 acres, of which 30,000 acres were hardwood 
lands. In September, 1900, the plaintiff had a conversation with John 
Milieu, the gênerai manager of the Manistique Company, in which the 
latter gave him àuthority to offer the entire tract of timber land owned 
by that company for $2.75 per acre net to the company. Gamble told 
Milieu he tlàought he could sell the land to the Cleveland Cliffs Iron 
Company, and under the direction of Milieu a plat of the land was 
made and given to Gamble on September 23, 1900. Gamble wrote 
from Grand Marais to the Cleveland Clift's Iron Company, inquiring: 

"Are you in the market for a tract of hardwood lands, about thirty thou- 
sand acres, adjolning and l.ying east of your récent purchase at Miinlsing? 
If so let me hear from you." 

On September 27, 1900, William G. Mather, the président of the 
défendant company, answered, acknowledging receipt of this letter, 
and saying that he had referred the same to "our Mr. Samuel Red- 
fern, of Negaunee, Michigan, who will take the matter up with you, 
if it seems worth while." On October 4, 1900, Redfern wrote Gamble, 
stating the latter's letter of the 23d of September had been referred to 
him, and he would like to be informed of full particulars regarding this 
tract of 30,000 acres of hardwood lands east of Munising. On Octo-' 
ber 8, 1900, in answer to this letter, Gamble wrote Redfern, describing 
the location of the land, offering to send a plat if desired, and saying: 

"It is consldered a very good tract of hardwood, a.s good as there is in this 
part of the country. Some of it is better than ôthers. The property is placed 
in my hands for sale at the price of .$2.75 per acre, net to the owner. My 
commission will be 5 per cent." 

On October 17, 1900,. Redfern wrote Gamble, saying: 

"In référence to your offer of thirty thousand acre tract of land southwest 
of Grand Marais, as far as \ve can understand the location, will say we do 
not care to entertain an ofCer at any such price." 

After receiving the last letter and obtaining a plat of the Manistique 
lands from Milieu, Gamble proceeded.to Negaunee, ,Mich. There lie 
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met and had a conversation with Redfern. This talk is described by 
the participants and also by George C. Brown, who heard part of it 
and who seems to be a disinterested witness. Gamble testified : 

"I introduced myself to Mr. Redferii, and told him that I had brougbt up 
the plat of that land I had wrltteu about, and I explained the matter to him. 
1 explained that there was between 55,000 and 60,000 aères altogether on the 
plat, and a part of it was spruce, cedar, balsam, and hemlock. aud they eon- 
sidered they had about 30,000 acres of hardvvood. I said, 'I will tell you who 
owns the land.' In regard to the priée I said : 'The priée the owners gave me 
was $2.75 per acre. Now, I will tell you who owns the land. The lands are 
owned by John Milieu, of Duluth, and Alger, Smith & Co., of Détroit, who 
compose the Manistlque Lumber Company. You can hâve ail your corre- 
spondenee direct with them ; but, if you purchase the lands, you will hâve to 
pay my commission of 5 per cent, as I wrote you.' He said, 'If we purchase the 
lands, we will pay you the commission.' " 

This statement was in no material respect changed on cross-exam- 
ination. Brown testified that Gamble said: 

"He would give them the man's name that owned this land. I just hap- 
pened to hear that first. Then "he went on, and said that Mr. Milieu, of Du- 
luth, and Alger, Smith & Co., of Détroit, was the firm of the Manistlque Lum- 
l)er Company and owners. That is what I heard him say first. He said, 
'You can hâve ail your own correspondence with thèse folks and make your 
own bargains or arrangements at the priées,' but he said, 'If you buy land, 
you will hâve to pay me my commission, 5 per cent, as I wrote to you.' He 
says, 'If we purchase the land, we will pay you 5 per cent, commission.' " 

Redfern admits the conversation with Gamble in October, 1900. He 
States that Gamble presented a plat of the lands he was offering for 
sale, said it was a tract of generally good hardwood lands, but said 
some of them were not good. "He recommended that we should buy 
them, and referred me to John Millen, of Duluth, manager of the Man- 
istlque Lumber Company, and asked me to correspond with Mr. Millen 
about the land, and I told him I would hâve to refer the plat and the 
whole matter to Mr. Mather." Redfern says nothing was said by 
Gamble to him or by him to Gamble on the matter of a commission for 
his services, if the sale were made. 

On November 10, 1900, Redfern wrote to Mather, the président of 
the Company, inclosing the plat left him by Gamble, saying the latter 
had left a map which showed about 50,000 acres belonging to the Man- 
istlque Cornpany, and "requests us to negotiate directly with the own- 
ers represented by Mr. Millen, their superintendent at Duluth, Minne- 
sota, and that they will try to accommodate us as to price." On May 
18, 1901, Redfern acting for the défendant company, wrote Millen, 
calling his attention to Gamble's oiïer of the preceding fall, asking to 
be informed of the price per acre, and stating, if it seemed to be a bar- 
gain for such a large purchase, they would give the matter their best 
considération. In reply, Millen, as vice président of the Manistlque 
Company, wrote Redfern on May 20, 1901, as follows : 

"We are now looking oyer our hardwood lands in the vicinlty of Grand 
Marais, and we hâve decided to keep them out of the niarket untll we hâve 
a thorough examination made and know what we hâve on the lands. When 
that is flnished, we will be very glad to name you price." 

The record shows no resumption of the negotiations for the sale of 
the Manistlque timber lands to the défendant company until the sum- 
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mer of 1903, when the présidents of thèse two companies, Mr. Mathet 
and Gen. Alger, met at the laying of a cornerstone in Mtmising. Mr. 
Mather opened the resulting correspondence by a letter dated Octobet 
30, 1903, in which he called attention to the railroad and timber lands 
tributary to Grand Marais, and asked a proposition. It is unnecessary 
to go into the correspondence which ensued. There were provisions re- 
specting the réservation of minerai rights, the cutting of certain tim- 
ber, and the construction and use of certain railroads, which were 
agreed upon and inserted. The contract was reaJly reached along in 
April, 1903, but executed the Ist of October of that year. By it 59,- 
174.79 acres of land in Michigan was sold by the Manistique Company 
to the . Gleveland Chf?sIron Company for $165,281.07. In reaching 
this resuit, a part of the land was classed as good land at $5 an acre, 
and the balance as bad land at 50 cents an acre. The entire tract was 
sold for about $2.79 an acre on an average. The price named by Mil- 
ieu to Gamble was $2.75 an acre net. 

The above are substantially the facts in the case, or, as it is not 
necessary to take so strong a position, there is évidence in the record 
tending to prove thèse facts, and since there is évidence tending to 
prove them, if they make a case for the plaintifï, the court erred in di- 
recting a verdict for the défendant. 

And, first, as to the existence of the contract. The défendant con- 
tends that no contract for a commission was made. Gamble swears 
there was, and Brown supports him. Redfern swears there was not. 
Undoubtedly the Manistique Company in September, 1900^ had a large 
tract of timberland for sale near the récent purchase of the Cleveland 
Clifïs Iron Company, at Munising. Milieu, gênerai manager of that 
Company, gave Gamble authority to sell the land for $2.75 per acre 
net to the company. Gamble told Milieu he thought he could sell it 
to the Cleveland Clifïs Iron Company, and Milieu had a plat of the 
land made and given him. Gamble opeijed the matter by writing the 
Cleveland Cliffs Iron Company, asking if it was in the market for a ^ 
tract of hardwood lands of about 30,000 acres. Mather, the président 
of the company, acknowledged this letter, saying he had ref erred it to 
Redfern, of Negaunee, their land agent, and Redfern on October 4th 
wrote Gamble, asking for particulars. In answer, Gamble wrote Red- 
fern, describing the location, offering to send a plat, stating the char- 
acter of the timber, and then making this important statement : 

"The property is placed in my hands for sale at the price of $2.75 per acre 
net to the owner. My commission wjll he flve per cent." 

Hère was the plain disclosure of the terms on which Gamble's serv- 
ices could be used. The land was for sale àt $3.75 per acre, net to the 
owner, and his commission Would be 6 per cent. There was' no con- 
cealment on Gamble's part of the commission he proposed to charge 
for his services. In answer to Gamble's letter of particulars, Redfern 
wrote, saying they did not care to entertain the offer "at any such 
price," and then Gamble went to Negaunee and had a conversation 
with Redfern. He took with him a plat of the land, which he gave 
to Redfern. He explained the amount of the land and the nature of 
the timber, named the price the owners had given him, $2.75 per acre 
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net, disclosed the owners, stated that the Cleveland Cliiïs Iron Company 
could hâve ail its correspondence direct with them, but added : 

"But, if you purcliase the land, you will bave to pay my commission ot 5 
per cent, as I wrote you." 

And, according to Gamble, and Brovvn who corroborâtes him, Red- 
fern answered: 
"If we purchase the lands, we will pay you the commission." 

It seems to us there is nothing unreasonable about Gamble's story 
of this transaction. He was an old timber man, who knew the char- 
acter of the land, and that the Cleveland Cliflfs Iron Company needed 
it. He got the outside price from Milieu, and, after opening negotia- 
tions by letter, went to Negaunee to see Redfern, the land agent of 
the Cleveland Cliffs Iron Company. Of course, he went there, per- 
haps not for the purpose of immediately selling the land, but cer- 
tainly of saying and doing whatever might judiciously lead to its ul- 
timate sale. Before Gamble went to Negaunee, Redfern had written 
him, saying they did not care to entertain his offer, but Gamble took 
that statement cum grano salis, and went anyhow. Then he laid the 
matter fully before Redfern, gave him a plat of the land, told him 
the price, who the owners were, that his company could hâve ail their 
correspondence direct with them, but reminded him that, if they pur- 
chased the land, they would hâve to pay his commission of 5 per cent. 
And Redfern accepted thèse terms. Now, we see nothing strange or 
unusual about this commission contract. Milieu gave Gamble a price 
on the land, and Gamble brought the two parties to the subséquent pur- 
chase, the Manistique Company and the Cleveland Cliffs Iron Company, 
together. He could do nothing more. He was restricted as to the 
price, and it was wise to let the parties negotiate with one another as 
to any conditions or limitations which either might deem advisable. 

It is claimed that Redfern had no authority to make this contract, 
but the correspondence was opened with Mather, the président of the 
company. He referred Gamble to Redfern; and, since ail the parties 
knew what the matter under negotiation was, certainly Gamble had a 
right to believe that Redfern had authority to make a contract re- 
specting a commission which was not only an incidental but a necessa- 
ry thing at the opening of negotiations. Before Gamble went to Ne- 
gaunee on October 8th, he wrote Redfern describing the land, stating 
it was placed in his hands for sale at the price of $3.75 per acre, net 
to the owners, and said his commission would be 5 per cent. This 
statement was not only in Redfern's hands, but must bave been in Ma- 
ther's, before Gamble and Redfern met on October 19th, so that the 
jury might fairly assume that Redfern's negotiations were authorized 
by Mather upon the commission basis laid down by Gamble at the 
start. 

But it is said thèse lands were withdrawn by Milieu, superintendent 
of the Manistique Company, by his letter of May 30, 1901. This letter 
was susceptible of a différent construction. Ail it says is : 

"We hâve decided to lieep them [the hardwood lands] out of the market un- 
til we hâve a thorough examination made and know what we hâve on the 
lands." 
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This is only a temporary withdrawal for the purpose of examina- 
tion. The letter goes on to say : 
"When that Is finished, we wiU be very glad to name you priée." 

So, it is clear the so-called withdrawal was only for the purpose of 
more effectually preparing to negotiate. This conclusion is ^upported 
by the letter of Gen. Alger to Mr. Mather, on December 23, 1908, in 
which he says : 

"Our superintendent, John Millen, Is from Duliith and brings for our con- 
sidération tbe purehase of ybiir 30,000 acres of bardwood lands in the Northern, 
Peninsula." 

This letter clearly ties the two so-called separate negotiations to- 
gether, and shows that the negotiations begun with Millen at the sug- 
gestion of Gamble were carried on with Gen. Alger to whom Millen 
evidently reported. The negotiations between Alger and Mather were 
not separate and distinct from those started by Gamble. They were 
the natural outcome of what had happened before. By the summer of 
1903 both companies had examined and considered the matter, and 
had naturally reached the point where they were ready to negotiate 
finally through their présidents. 

It is said that the land sold to the Cleveland Cliflfs Iron Company by 
the Manistique Company was not that described in the plat given Gam- 
ble by Millen. It may be that some land may hâve been included in 
that sale which was not covered by the original plat ; but the sale was 
the sale by the Manistique Company of the land intended to be cov- 
ered by that plat. The land offered by Gamble to Millen was the same 
land afterwards sold, for which he was to receive a commission of 5 
per cent. It may be true additional land was sold. A trial will disclose 
that f âct, and, if any such was sold, Gamble will not be entitled to com- 
mission on it. One of the questions for the jury to détermine is the 
amount of the land sold which was covered by the original authority 
given Gamble. 

In discussing the questions of fact which hâve suggested themselves 
to us, we are not to be taken as expressing our opinion about such 
questions one way or the other. We hâve gone far enough to reach 
the conclusion that the questions of fact involved in this case were 
of such dôubtful solution as to require the verdict of a jury to décide 
them, and ail our expressions of apparent opinion are to be limited hy 
that end which we hâve held in view continuously. 

The judgment is reversed, and the case remanded for a new trial. 



THE S. C. SCHENK. 

(Circuit Court of Appeals, Sixth Circuit. December 17, ]007.) 

No. 1,681. 

1. Tqwaoe— Loss OF Damage to Tow— Liability of Tua. 

That a tow line properly secured will not slip off of the tow posts of ar 
ttig js a reasonable presumptlon, and évidence of damages reaulting to thf> 
tow from the slipping of the tow line, unexplained, malœs a prima facie- 
case of négligence agalnst the tug. 
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2. Saia'age— Nature or Service— Salvage ob Towage Service. 

It is the péril of the vessel saved and the civcumstances uiicler which 
the assistance was rendered wlilcli détermines whettier the service was 
a salvage service or not. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, §§ 1-12.] 

3. Same— Négligence op Salving Vessel— Liability. 

Wlien a distinguishable injury has resulted trom the négligence of one 
undertaking a salvage service, there may be not only forfeiture of ail 
right to compensation, but an affirmative award of damages against the 
salving vessel, but there is no liability on the part of snch vessel solely 
because the attempted service was inelïectual. no iiidependent injury hav- 
ing been caused by the salvor, and if tlie service was rendered in good 
faith, without clear évidence of culpable négligence or willful misconduct. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, § 52.] 

4. Same— Evidence Consudbred. 

A steamer with two barges in tow on Lake Supcrior was driven to seek 
refuge from a gale in the hartjor of Jlarquette. It was a dark night, with 
snow and rain and a wind blowing 75 miles an hour ; and, in attempting 
to enter the harbor, a collision occurred between the two barges, with 
the resuit that the rear one was cast adrift, with one anchor disabled, 
half a mile from a shore on which she was being driven by the wind. The 
harbor tug Schenk, in response to signais from the steamer, came to 
her assistance, and at her request went in search of the barge, and, hav- 
ing found her, took a Une and started with her for the harbor. After 
proceeding a short distance, the line slipped from the tow posts, and the 
barge again went adrift and was driven on shore; the tug being unable 
to render further assistance, owing to insufflcient depth of water. It 
was shown that the line was fastened by a proper method, but the deck 
and tow posts were covered with thln ice, and there may hâve been some 
want of skill in making the fastening because of the inexpérience of one 
of the line men, who was, however, the best obtainable, owing to a strike. 
I,t was conceded that, unless rescued, the barge would in any event bave 
gone ashore, and the Schenk was the only tug available with sufficient 
power to render the service. lïeld, that the service was one of salvage. 
and not of towage, and that the négligence of the tug, if any was sligUt. 
and not such as to condemn her as the proxiiuato cause of the loss of the 
barge. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

T. E. Tarsney, for appellants. 
H. A. Kelley, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

EURTON, Circuit Judge. This is a Hbel against the tug Schenk 
by the owners of the barge Mary N. Bourlce, which was cast away 
upon the beach of Lake Superior near Marquette, whcreby great dam- 
age was sustained by the vessel and her cargo. In substance, the Hbel 
charges, that the wreck of the Bourke was (Uie to the négligence of the 
tug while towing her into the harbor of Marquette. The facts neces- 
sary to be stated are thèse : The steamer Schoolcraft bound down Lake 
Superior, having in tow the barges Nester and Bourke, in the order 
named, was driven by stress of weather to seek refuge from a gale 
in the harbor of Marquette. When. about one-half mile northeast 
of the southerly end of the breakwater, she sounded four blasts for 
a tug. She also slacked her speed, and undertook to shorten her tow 
linës to better control her tow in rounding the southerly end of the 
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breakwater, a measure necessary to get into the harbor. In doing 
this the Bourke and Nester collided, the Bourke sustaining some 
damage about her starboard bow, whereby she lost her green light 
and had her starboard anchor so janimed that it was rendered tem- 
porarily useless., To add to her distress, the tow post on the Nester, 
to which was attached the Bourke's tow hne, gave way, and she was 
cast adrift within a half mile of the shore, with a gale of 75 miles per' 
hour blowing her directly upon the beach and without any power of 
her own. About the time of this misadventure the steamer again 
blew for a tug. This was about 1 o'clock a. m. of the morning of 
April 26, 1902. The tug Schenk was a powerful harbor tug engaged 
in the business of assisting vessels into and ont of Marquette harbor. 
Upon the night in question she was lying moored to an old ore dock 
well inside the harbor, with a low head of steam. She was notified 
by téléphone from the life-saving station that there was a steamer 
with a tow ofif the harbor, and at once began to get up steam to go out. 
At or about the entrance to the harbor she passed the Schoolcraft, 
with the Nester in tow, coming into the harbor. Thinking that her 
help was needed by the Nester, and not hearing the orders from the 
deck of the Schoolcraft, she passed clear by the steamer and went to 
the Nester. Advised that her help was not needed, as the Nester had 
come around in the wake of her steamer and was entering the harbor, 
she went back to the Schoolcraft, then well up in the harbor. The 
master of the tug was then told from the deck of the steamer that 
her stern barge had broken adrift out in the lake, and requested that 
the tug go out to her assistance. This she did. The night was dark. 
There was snow, sleet, and rain. The green light of the Bourke 
having been lost in the collision with the Nester, there was great dif- 
ficulty in finding her, as her red light was not visible. Neither did the 
Bourke use rockets or a torch to show her position. She had a high 
deck load of lumber, which helped to hide her cabin lights, and no 
masthead lights were burning. Finally the tug caught a glimpse of 
a cabin light, and ran in close enough to bail. Finding that the barge's 
long 1,200-foot tow line was dragging to windward, and realizing 
the danger of catching it in her propeller, she went around the stern 
of the Bourke, and came up to leeward, between her and the beach. 
A line was caught from the barge, and a tow line drawn aboard, which 
was made fast to her tow posts. The Bourke was then lying in the 
trough of the sea headed to the wind, The tug puUed her around, 
and was making for the harbor entrance, when the line slipped off 
the tow posts and the Bourke was again adrift. The tug drew 13 
feet of water, and, on account of the shallowness of the water, deem- 
ed it dangerous again to go between the Bourke and the beach to get 
another line, even if time would permit, and returned to the harbor. 
Within a very few moments the Bourke ran on the beach; the men 
from the Schenk saying that they heard her strike while waiting to 
see if it was possible to again attempt her rescue before running for 
the harbor. 

Two grounds hâve been urged for the condemnation of the Schenk : 
First, that the slipping of the line from the tow posts was due to a 
want of care and the proper degree of skill in fastening the line re- 
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quired under tlie circumstances ; and, second, that it was wrongful 
négligence to abandon the Bourke after the slipping of the line with- 
out another attempt to get a line from her. The libel avers that the 
officers and crew of the tug "were careless and négligent and un- 
skillful in that they did not place the tow line of the Bourke around 
or under the cleat or cavarel which crossed from one tow post of said 
tug to the other, and that by reason thereof said tow line slipped ofif 
the tow post and left the barge adrift." To support this they say that 
a tow hne so fastened will not slip, and rely upon the fact of slipping 
to make a prima facie case against proper fastening. The libelant has 
also introduced certain admissions made by the master of the tug 
which tend to support this presumption — an admission made shortly 
after the event and upon the same night, and later repeated in évidence 
before the board of inspectors, that his linemen were inexperienced, 
and that the slipping of the Bourke's tow line had been due to this 
fact. That a tow line properly secured will not slip off of the tow 
posts is a reasonable presumption, and évidence of damages resulting 
from the slipping of the tow line, unexplained, makes a prima facie 
case of négligence. The Quickstep, 9 Wall. 665, 19 L. Ed. 767; Cin- 
cinnati, etc., Ry. Co. v. South Fork Coal Co., 139 Fed. 528, 71 C. C 
A. 316, 1 h. R. A. (N. S.) 533; The Olympia, 61 Fed. 120, 9 C. C. 
A. 393 ; Memphis Electric Co. v. Letson, 135 Fed. 969, 68 C. C. A. 
453; The Sweepstakes, Fed. Cases, No. 13,687; The Lyndhurst (D. 
C.) 129 Fed. 843 ; Burr v. Knickerbocker Steam Towage Co., 132 
Fed. 248, 65 C. C. A. 554. 

This prima facie case of négligence the défendants endeavor to 
meet, first, by the positive testimony of the master and the two lines- 
men on the Schenk, that the line was fastened in the manner alleged 
in the libel to be the safe and proper mode; second, by évidence of 
very unusual conditions The master of the Schenk says that he was 
standing with his two linesmen on the aft si de of the tow posts, be- 
tween the two posts. "We passed the line between the two tow posts, 
one turn and a half around the port tow post. I fetched the loose end 
of the line on the outside of the port tow post. We then ran the 
line under the cavil on the port side, and turned it riglit back on the 
port side of the port tow post, and finished winding it around that tow 
post with a right-hand turn ; the first turn and a half being put on 
with a left-hand turn. After this was donc, which is the usual way, 
and about ail that is ever donc in doing towing, harbor work, we still 
further, for the sake of absolute safety, took a heaving line that way 
lying on deck and was very nearly new, and stopped the' end of the 
tow line." He adds, however, that he only started the opération of 
"stopping" the end of the tow line and gave direction to the linemen 
how to secure it with the heaving line, when his attention was called 
torward. Cater, one of the linemen, a man who had had an expéri- 
ence of four or five years as a seaman, testified to the same mode of 
fastening and both Capt. Benson, the master, and Cater, as experts, 
as to the mode being that usually used on tugs. It is plain that if 
Cater and Benson were green hands that any fault due to them, or 
either of them, was not as to the method, but in some want of skill or 
care in making the fastening in the mode used. Now, there is no 
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contradiction of the évidence as to the mode of fastening, and none 
tending to show want of skill or care in fastening according to that 
approved method further than a bare inference of such want of care 
or skill as results from the fact of slipping and the partially explain- 
ed opinion of the master that the slipping was attributable to the 
greenness of his linemen. But this was only an opinion, and the fact 
of his having one or more inexperienced hands was explained as due 
to a strike, which compelled him to take the best men he could get. 
There is no expert évidence that a lihe secured in the approved method 
will not slip under any conditions. Upon the contrary, the men on 
the tug say that the line slipped at a moment when the Bourke was 
on the crest of a wave and the tug in a trough, that the tow line was 
toc short, enough line not having been played out to the tug, and 
that in such a position the top coils «"dipped up and off the tow post 
so loosening the other coils under the cleats as to enable them to slip. 
But if we assume that the tow line was of the length claimed by the 
Bourke, and that, even under such conditions as those just mentioned, 
a line should not slip if it had been properly and skillfully fastened by 
the method ordinarily used, is the mère fact that the line was not se- 
cured as skillfully as it might hâve been enough to condemn the 
Schenk under the conditions which existed ? This involves the measure 
of skill and care due from the Schenk to the Bourke. The learned 
judge below, who bas had much expérience in admiralty causes, was 
of the opinion that the service of the Schenk was a salvage service, 
and not a mère towage contract, and that, in the absence of willful 
misconduct or gross négligence resulting in some affirmative injury 
to the Bourke, the tug should not be held responsible. The mère fact 
that the Schenk was a harbor tug engagèd in the usual work of as- 
sisting vessels in and out of Marquette harbor does not détermine 
the character of her service upon this occasion. It is true that, when 
the Schoôljcraft was some half mile ofï the breakwater, she whistled 
for a tug. But before the Schenk came out her stern barge had gone 
adrift, and was helplessly drifting ashore. Under thèse conditions 
the Schenk, when along side, was requested by the Schoolcraft to go 
outside and assist a tow in dire distress. The storm was furious. the 
wind and sea extraordinarily high, and the Bourke steadily drifting 
on ashore, which was less than one-half mile distance. There was 
no anchoràge ground, and her single remaining anchor, which was put 
down after her hawser slipped, dragged. Both the master of the 
Schoolcraft and of the Bourke agrée in saying that without the aid 
of the Schenk she was inevitably bound to go ashore when the Schenk 
went to her aid. That the Schenk went to her rescue upon a call or 
request for help, there being no pretense of an effort to agrée upon 
terms, dues not exclude salvage linder such conditions. The Rhodes, 
83 Fed. 751, 37 C. C. A. 358. 

It is the péril of the vessel saved and the circunistances under which 
assistance was rendered which détermines whether the service was 
salvage service or not. Every condition was hère présent upon which 
an award fot salvage would dépend except success. The Rescue v. 
The George B. Roberts (D. C.) 64 Fed. 139; The Citv of Puebla 
(D. C.) 79 Fed. 983; The Reward, 1 Wm. Rob. 177; the Princess 
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Albia, 3 Wm. Rob. 138 ; McConnochie v. Kerr (D. C.) 9 Fed. 50, 53 ; 
The Emily B. Souder, 15 Blatch. 185, Fed. Cas. No. 4,458 ; The J. 
C. Pfluger (D. C.) 109 Fed. 93, 95 ; The Flottbek, 118 Fed. 954, 55 
C. C. A. 448. In McConnochie v. Kerr, Brown, District Judge, said : 

"A salvage service is a service whicli is voluntarily rendered to a vessel 
needing assistance, and is designed to relieve lier from some distress of danger 
either présent or to be reasonably apprebended. A towage service is eue 
which is rendered for the mère purpose of expediting her voyage, without 
référence to any circiimstances of danger." 

But an actual contribution toward the saving of something is an 
essential to salvage, and hère the efifort of the Schenk was unsuccess- 
ful. This fact would deny her salvage. But does it follow beeause 
■her attempt to assist in the salvation of the Bourke was not attended 
with success that she is to be condemned for her loss, even though 
lier efforts were not guided by the best skill and her management not 
above criticism? A salvor cornes under an obligation to use reason- 
able care for the protection of rescued property, and may lose ail right 
to salvage award, or even render herself afifiirmatively liable for an 
independent injury sustained after a successful salvage service. The 
Mulhouse, 17 Fed. Cas. 963; Serviss v. Ferguson, 84 Fed. 303, 38 
C. C. A. 327; The Henry Steers, Jr. (D. C.) 110 Fed. 578, 583; The 
Bremen (D. C.) 111 Fed. 338; The Duke of Manchester, 3 Wm. Rob. 
471 ; The Neptune, 1 Wm. Rob. 397. No distinguishable injury is 
attributable to the Schenk. The Bourke was a lost vessel unless the 
Schenk could save her. She failed. The Bourke's loss is attributable 
to the Schenk only in the sensé that her voluntary effort to help her 
was not efficient. That she went out with green linemen may be true ; 
but she could do no better. Her going inefficiently equipped in that 
respect did not prevent the Bourke from getting a better service from 
some other source. The master of the Schoolcraft, her towing steam- 
er, was helpless in the situation, and confesses that he could not hâve 
assisted her. There was no other tug in the harbor at ail able to face 
such a sea and wind. That under such circumstances the master of 
the Schenk went to the rescue, although not properly manned in re- 
spect of skillful linemen, is not to be charged against the Schenk. The 
Henry Steers, Jr., cited above; The Dygden, 1 Notes of Cases, 116. 
In the Dygden Case, cited above, the rescue was attempted by persons 
not having the knowledge of seamanship required when there were 
others ready to render the services having proper skill and equipment. 
In the opinion it was said : 

"Wben persons offer their services to vessels in distress, and there are no 
other individuals on the spot capable of rendering more efficient assistance, 
this court must look with considérable indulgence at their efforts, beeause, be- 
ing the only aid that can be procured, and offered in a state of great exigency, 
every allowance must be made if they are not possessed of adéquate knowl- 
edge' to perform the duty they hâve undertaken. But différent considérations 
wiil apply to the conduct of Individuals who assume the character of salvors, 
when there are persons compétent to discharge those dutles." 

The aid of the Schenk was given under conditions of great emergen- 
cy when no other aid was possible. There is no suggestion of bad 
faith or willful misconduct. The most that can be made out is that a 
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tow Une slipped, which might hâve been fastened more securely. But 
this slipping was not due to neglect to adopt the usual method of mak- 
ing such a fastëning, but to some want of skill or care in making the 
fastening as secure as it might hâve been. But the circumstances un- 
der which this fastening was made require that indulgence shall be 
exercised. Great haste was necessary. The night was black. The 
deck and tow posts were covered with thin ice. The tug was rolHng 
and pitching. At least one of the linemen was green, and the master 
was called away by other duties before the fastening could be com- 
pleted. There was no gross neglect. At most, the négligence in this 
matter was slight and not enough to condemn the Schenk as having 
proximately caused the loss of the Bourke. 

When a distinguishable injury has resulted from the négligence of 
one undertaking a salvage service, there may be not only forfeiture of 
ail right of salvage, but an affirmative award of damages against the 
salving vessel. This is as far as the reported cases seem to go. The 
Henry Steers, Jr. (D. C.) 110 Fed. 578, and cases there cited. But 
when, as hère, liability is sought to be fastened upon a salving vessel 
solely because the attempted service was inefïectual, no independent 
injury having been caused by the salvor, there is no responsibility if 
the service was rendered in good faith, without clear évidence of cul- 
pable négligence or willful niisconduct. The Henry Steers, Jr. (D. C.) 
110 Fed. 578; The Laura, 14 Wall. 336, 20 L. Ed. 813 ; The Infanta 
Maria Theresa, 188 U. S. 283, 289, 23 Sup. Ct. 412, 47 L. Ed. 477. 

Salvage service in the public interest should be encouraged. A de- 
cree against the Schenk, under the circumstances, would tend to dis- 
courage such efforts. 

The decree of the court below will be affirmed. 

NOTE. — The following is the opinion of Swan, District Judge, on hearing 
In the trial court: 

SWAN, District Judge. In form and structure this is a libel for négligent 
towage. It impleads the tug "in a cause of damage civil and maritime" for 
alleged derelietions in the performance of a towage service vrhich the tug un- 
dertook to render to the schooner Mary N. Bourlie about 1 or 2 o'clock a. m. 
of Aprll 26, 1902, near the entranee of the harbor of Marquette, MIch. There 
are eight spécifications of fault chargea against the tug upon which her lia- 
bility is predicated for the damage occasioned to libelants as owners of the 
Mary N. Bourke by reason of the damage done to that vessel by the alleged 
misfeasance and nonfeasance of the S. C. Schenek. On the theory of the 
libel the fourth, sixth, seventh, and eighth spécifications comprise the grava- 
men of the case pleaded. Thèse are : 

"Fourth. That by reason of the damage of Said barge, Mary N. Bourke, as 
aforesaid, the costs and espenses necessarily Ineurred in the unioading of a 
portion of her said cargo, and in the employment of the said wrecking tug 
Favorite, her erew and outflt, and the service by her performed, and the re- 
leasing of said barge, and towiug her into Bay Oity, and the making of gên- 
erai repairs occasioned by said stranding, the reshipment of said cargo in 
other vessels to Its point of destination, the damage thereto, the deprivation 
of the profits and eamings of said barge, which would hâve otherwlse ac- 
crued to thèse libelants. Thèse libelants hâve sustained damage to the 
amount of .$15,000 and upwards." 

"Sixth. Thèse libelants charge as négligence and fau.lts upon the part of 
said tug, her owners, and those navigating her and liave her in charge, in ad- 
dition to such négligence and faults as may appear upon the trial of the cause. 
of which thèse libelants pray the advantage as follows : (1) ïhat the said tug 
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was not properly nianned and equipped. (2) That the offlcers and crew of said 
tug were incompétent. (3) That the offlcers and crew of sald tug were care- 
less and négligent, In that they did not properly fasten the tow Une of said 
tug. (4) That tlie offlcers. and crew of said tug were careless and négligent, 
in that tliey fastened the tow line of said barge Bourlie in an unskillful and 
unseamanship manner. (5) That the offlcers and crew of said barge were 
careless, négligent, and unskillful, in that they did not place the tow line of 
said barge Bourke around or under the flleat, or cavarel which crosses froni 
one tow post of said tug to the other tow post, and that by reason thereof said 
tow line slipped ofif said tow post, and left the said barge Bourke adrift. 

"Seventh. That the offlcers and crew were careless and négligent and vlo- 
lated their duty as to said barge Bourke, by abandoning the same, and in that 
they did not make any effort to get a line to or from her after the tow line 
had slipped from the said tug's tow post. 

"Eighth. In that those on said tug who made said tow liae fast thereon 
were inexperienced, and not compétent to pei'form the duties which they un- 
dertook, under the order of the officers of said tug." 

Condensed, the f acts pleaded are briefly : The steamer Schoolcraft on a 
voyage from Duluth and Ashland for Tonawanda, N. Y., towhig in the order 
named the barges George Nester and Mary N. Bourl^e, ail said vessels being 
lumber laden, and tight, staunch, and strong, and well taekled, appointed and 
appareled, encountered "a severe northeast gale" about 9 p. m. of Friday, 
April 25, 1902, when about 35 miles northeast of the port of Marquette. "The 
gale increased in velocity, and the sea became heavy, whereupon the master 
of the said barge Schoolcraft, for the purpose of the safety of the said steam- 
er and the said barges and their cargo and crew, headed towards the port of 
Marquette for shelter," and about 12 :45 a. m. of April 26, 1902, when about 
one-half a mile from the end of the breakwater of Marquette Harbor, the 
Schoolcraft soimded her steam whistle as a signal for a tug to come ont and 
take the barges into port. Tbe tug S. C. Schenck came out, and was ordered 
by the master of the Schoolcraft "to go to the assistance of the barge Mary N. 
Bourke and to tow her into said harbor." Obedient to this order, the 
Schenck immediately proceeded to the Bourke. At or about the same tiine 
the Schoolcraft signaled, as aforesaid, the tow post of the Nester, to which 
was attached the Bourke's tow line, broke and gave way, thus leaving the 
Mary N. Bourke adrift, and at the merey of the northeast gale, which drove 
her rapidly towards the reef on which she was ultimately cast and wrecked. 
The Schenck reached the Bourke and took her line, which, it is clalmed, 
was new and of strength and length sufficient to hold that barge under theu 
existing conditions. The libelants charge that through the fault and incom- 
petency of the Schenck's crew the line was not properly made fast on the tug 
and slipped after the Schenck had gotten the Bourke under way and before 
entering the harbor; that thereby the Mary N. Bourke was left helplessly 
adrift and in a dangerous position by reason of the close proximity of the 
beach and the existence of the high seas and strong winds which theu pre- 
vailed, and which was blowlng and drifting said barge Bourke towards tlie 
beach. It Is alleged that there "was ample timé and the conditions of said 
wind and sea was such that the said tug could hâve come about and again 
taken the line * * * and safely towed the barge into sald harbor, and it 
was the duty of said barge to do the same." The tug thereupon returned to 
the harbor Thereupon the Bourke dropped both anchors, which "partially 
held her for a time, but, the storm eontinuing, she soon dragged her anchors 
and went ashore, stem flrst, theu swung around by reason of the force of the 
wind and the sea * * * which continued to roll in from the northeast to 
such an exteat and with such force that the said barge pounded on the bot- 
tom, breaking her keelson frames, beams, and planks, and strained and 
warped the said barge, doing great damage thereto, * * * namely, the 
sum of ten thousand dollars." The total damages claimed for injury to the 
vessel, cost of repairs, unloading, and resbipment of cargo, and loss of profitK 
and earnings of the barge are alleged to be "$15,000 and upwards." The quo- 
tations In the foregoing summary of the libel are taken from that pleading. 

The answer of the claimant corroborâtes the libel as to the severity of the 
storm prevailing before and after the Sehoolcraft's signal for aid was sound- 
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ed, and pleads that "the night was intensely dark. An unusually severe gale 
from the northeast was blowing at the tlme, aceompanied at Intervais by 
squalls of snow and rain, rendering navigation very difficult and dangerous, 
and malcing it impossible to see any distance out." The master of the tug 
learned from the life saving station by téléphone of the coming of the tow — 
about 2 a. m. — and at once prepared to go to its aid or call, and on heariug the 
Schoolcraft's signal of four blasts went forthwith. Learning from the School- 
craft that the stérn vessel of the tow (the Bourke) had broken adrift and 
asked to go to her assistance, the Schenck went out at once, and, after some 
search in the darkness, her crew dlscovered the cabin light of the Bourke — 
the only light she showed— her green light having been carried away. The 
Bourke's tow Une was stlll out and trailing from her, making dangerous the 
approach of the tug to her aid. The Schenclc was to windward of the Bourke 
when the latter was flrst seen, and this compelled her, in order to avoid 
getting afoul of the tow line, to go under the stem of the barge and attempt 
to get the line from the latter's lee side. Claimant allèges that the line given 
by the Bourke to the tug was too short, and that the tug's linesmen or deck- 
hands called in vain for more line. The gale vi^as inereasing in fury, and botli 
tug and barge were drifting before It towards the breakers to the S. S. \V. 
of the breakwater. Because of the urgency of the conditions, and without 
waiting for more line which the tug called for, the crew carefully fastened 
the line furnished, and started. Averring that the line was made fast in a 
seamanlike manner, claimant allèges that, when the barge's bow rose on the 
crest of the wave, the stem of the tug remained In the trough of the sea, and 
the tow line by this cause was puUed loose and over the tow post. The tug 
was Instantly stopped and backed to recover the schooner's line, but before 
this could be done the Bourke was in the breakers of the lèe shore, and ap- 
parently aground, and "it was unsafe, and, in fact, impossible,' for the tug in 
that gale and terrifie sea and under the conditions of weather then prevail- 
ing to get near the Bourke In her stranded condition, and the Schenck was 
obliged to leave her there and proceed to shelter in the harbor." It also "dé- 
nies that it or the tug was under any légal obligation to perform the service 
of attempting to rescue and save said schooner Mary N. Bourke," and dénies 
that it was or could be responsible for any of the things in said llbel, even if 
the same were true, and Inslsts that the libel does not set up facts sufflcieut 
to constitute a cause of action against said tug which was without fault ; 
that the strandiug was caused wholly by the unusual weather conditions and 
the faults of the Bourke specifled in the answer, viz., failure to show lights. 
incompetency of her watch, (allure to give notice of her whereabouts, négli- 
gence in lettlng her tow line drag, failure to drop her anchors before coming 
to the tug, and the failure to glve the tug enough line to permit the same to be 
fastened efifectually on the tug's tow post. The proofs show that the storm 
was of extraordinary violence and the sea unusually heavy. The Bourke's 
master testifled that the velocity of the wind was 65 miles par hour. The rec- 
ords of the Weather Bureau show that it reached 75 miles per hour. The 
Bourke's high deck load of lumber greatly increased her drift before the gale. 
She had lest her green light in collision with the Nester— apparently large- 
ly occasioned by the tempestuous conditions — before the tug came out. Noth- 
ing was furnished to supply its place. In the heavy fall of sleet and snow 
and the darkness it was Impossible to locate the Bourke without search. 
Her tow Une, several hundred feet In length, was trailing from her bow and 
astern of her — a dangerous menace to the tug's approach and to be avoided 
with unusual care, as Its entanglement in the screw of the tug meant the 
latter's disablement and almost certain wreck. The Schenck was the only tug 
at Marquette which could dare to venture out in the storm. There was no 
other tug there seaworthy, for the périls of that navigation. It also appears 
from the proofs of both parties that there was a strike then in force among 
the deckhands and flremen ; that because of that the Schenck was deprived of 
the services of her usual crew, and could obtain only inexperienced men to flll 
their places. The Schenck was under no obligation to venture out that night 
— owed no duty to the Bourke unless one was cast upon her effort to rescue 
her. Had the Schendi declined to attempt it. stranding and wreck of the 
Bourke was inévitable. The master of the Schoolcraft admitted that his 
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steamer was powerless to save the helpless barge, and that tlie only hope 
the vessel had was from the tug. The master and mate of the Bourke made a 
like admission. 

If in mailing the attempt to save the barge the tug was under the ordi- 
nary obligations of the towage contract, she was bound only to use ordinary 
eare and skill in the service. While sufli care and skill is a relative terni 
and varies with conditions, and while the tug wonld ordinarlly be bound to 
provide a compétent crew for the service she undertakes, and the slippiug of 
a tow line in ordinary towage might, if causing injury to the tow, be prima 
facie évidence of négligence, it would be a harsh measure of responsibllity 
to hold her liable (when compétent linemen could not be procured) for the 
slipping of a line fastened under such unusual and dangerous conditions as 
then prevailed, or for giving up further attempt to rescue the vessel at the 
hazard of her own safety. The Clematis, Brown's Admiralty, 499. But the 
service which the Schenck was called upon to render was more than mère 
towage, although its performance would hâve involved the necessity of tow- 
ing the barge, i( reasonably possible, away from the lee shore. It had every 
élément of a salvage service except that of success. AH the conditions were 
présent whlch would heighten the tug's reward had she succeeded. No déci- 
sion bas been cited from the American or EngUsh courts making an unsuccess- 
ful attempt to salve property from an Impending péril as cause of action 
against the persons or the property of the owner or master of the vessel which 
fails in the attempt. In the English courts the utmost liabllity entailed by 
the négligence of a salvor in the rescue of vessel or cargo is the diminution 
or déniai of compensation. The Yan Yean, 5 Aspinwall's Marine Cases, 13.ô ; 
The Cheerful, 5 Asp. 525; Kennedy's Law of Civil Salvage, p. 36; The Duke 
of Manchester, 4 Notes of Cases, !580 ; The Lockwood, 9 Jurlst, 1017. In the 
fédéral courts there are cases which afïirm that the service of a tug under 
like conditions to those in évidence in this case are salvage servic-es (The 
Rescue V. Roberts [D. C] 64 Fed. 139; The City of Puebla [D. C] Î9 Fed. 
982), and deny or reduce salvage for négligence or mlsconduct. 

It is only eulpable négligence proximateiy resulting Ih injury to the vessel 
that warrants action against one attempting to save her. The Hari-y Steers, 
Jr. (D. C) 110 Fed. 587, 588. This case distinguishes between want of ordi- 
nary care and skill and eulpable négligence, and fully reviews the authorities. 
It seems to be a fair conclusion from the authorities that it is only where a 
salvor has rescued the vessel from the primary péril to which she was ex- 
posed, and has deliberately or by gross négligence sub.1eeted her needlessly 
and recklessly to injury from a distinct and independent péril, that he loses 
the eharacter of a salvor, aud becomes afflrmatively a wrongdoer. It is 
enough to protect the salvor that he has used reasonable care in his efforts, 
and a loss subsequently occurring caunot be visited upon him. It would be an 
extraordinary proposition that a tug attempting the rescue of a vessel in the 
very jaws of shipwreck should be held liable for even an error in the effort. 
The Laura, 14 Wall. 342-344, bottom of page. 

TJpon a careful considération of ail the facts, I am compelled to hold the 
libelants hâve failed to make a case against the tug, and that the loss was 
attributable solely to the conditions, and that the libel must be dismissed, witli 
Costa. 



POBTIiAND GOLD MINING CO. v. STRATTON'S INDEPENDENCE, 

Limited, et al. 

(Circuit Court of Appeals, Eighth Circuit. December 6, 1907.) 

No. 2,649. 

JuDGMENT—EsToppEi.— Actions of Tobt— Exonération or Immédiate Actob. 

The gênerai rule that one may not bave the beneflt of a judgmeut as an 

estoppel, unless he would hâve been bound by it had it been the other 

way, is subject to recognized and rational exceptions, one of v^hieh is that 

In actions of tort, such as trespass, if the defendant's responsibllity Is 
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necessarily dépendent upoii tlie culpability of another, wlio was the immé- 
diate actor, and wljo, in an action agalnst liim by tlie same plalntiffi for 
the same act, has been adjudged not culpable, the défendant may hâve 
the beneflt of that judgmeut as an estoppel, even though he would not 
hâve been bound by it had it been the other way. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 30, Judgment, § 1146.] 
(Syllabus by the Court.) , , , . : 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Tyson S. Dînes and Horace N. Hawkins (W. J. Chinn, Elmer E. 
Whitted and O. h. Dines, on the brief), for plaintiff in error. 

Clayton C. Dorsey and Wilham V. Hodges, for Stratton's Independ- 
dence, Limited. 

C. A. Gillette, for Thomas Burbridge. 

Before SANBORN and VAN DEVANTËR, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTËR, Circuit Judge. This was an action by the 
Portiand Gold Mining Company, a Wyoming corporation, against 
Stratton's Independence, Limited, an English corporation, J. W. Price, 
T. B. Burbridge, and others, whose présence in the litigation has be- 
come immaterial, to recover damages for a trespass to real property. 
Stratton's Independence and Burbridge answered separately, the an- 
swer of each being substantially a gênerai déniai, and Price, without 
answering, appeared at the trial, attended by counsel, and secured a 
verdict in his favor, as hère stated. At the conclusion of ail the évi- 
dence Stratton's Independence moved for a directed verdict, and the 
motion was sustained. The plaintiff then indicated that it would not 
ask a separate verdict against Price or Burbridge, and a motion for a 
directed verdict interposed by them was sustained. The trial thus re- 
sulted in a verdict and a judgment against the plaintiff, and it sued 
out this writ of error. The ruling on the motion of Stratton's Inde- 
pendence was excepted to at the time and error is assigned thereon 
now, but no exception was taken to the ruling on the motion of Price 
and Burbridge, and it is not questioned now. 

The case made by the évidence was this: The plaintiff and Strat- 
ton's Independence were, respectively, the owners of adjoining min- 
ing properties. Stratton's Independence leased to Burbridge, for min- 
ing purposes, a portion of its mine far beneath the surface and adja- 
cent to the line dividing the two properties. The lease in terms pro- 
hibited the lessee from extending his mining opérations otttside of the 
leased preriiises, required him to actively mine them, and reserved to 
the lessor the right to market the or e and to retain a substantial share 
of the proceeds as rental. Before any work was done, an arrangement 
was effected between Burbridge and Price whereby the latter had 
charge of the mining opérations under the lease, and, if a trespass 
was committed, it was because thèse opérations were extended out- 
side of the leased premises and into the property of the plaintiff. But 
Stratton's Independence was not a participant in thèse opérations, and 
was not responsible for such a trespass, unless it be that it marketed the 
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ore and retained part of the proceeds with knowledge of the place 
from which, and the circumstances in which, the ore was obtained, 
and thereby, in légal contemplation, adopted or ratified a wrongful act 
done by another partly for its benefit. See Dempsev v. Chambers, 154 
Mass. 330, 28 N. E. 279, 13 L. R. A. 219, 26 Am. St. Rep. 249. What- 
ever ore was obtained by those operating under the lease was market- 
ed, and the proceeds distributed, as if obtained from the leased prem- 
ises. Whether or not there was any substantial évidence of an adop- 
tion or ratification by Stratton's Independence of a trespass by those 
operating under the lease was the subject of opposing contentions at 
the conclusion of the trial, and was ruled adversely to the plaintiff. 
The controversy is renewed hère, but its considération and détermina- 
tion will be both unnecessary and inappropriate, if for other reasons 
the judgment must be affirmed. 

It is plain that the plaintiff's right, if any it had, to hold Stratton's 
Independence for a trespass was dépendent, first, upon the commis- 
sion of the trespass by those operating under the lease; and, second, 
upon its adoption or ratification of their act. They were the immédiate 
actors, and, if guilty of a trespass, were personally responsible there- 
for, whether or not responsibility was also cast upon it. But, as it 
was no| a participant in the mining opérations, and, if responsible at 
ail, became so only by adopting or ratifying their act, it foUows that 
no responsibility was cast upon it unless personal responsibility also 
attachèd to them. As quite apposite, we quote from New Orléans 
& Northeastern R. R. Co. v. Jopes, 142 U. S. 18, 24, 27, 12 Sup. Ct. 
109, 35 L. Ed. 919, a case in which it was sought to hold a railroad 
Company for the act of its conductor in injuring a passenger: 

"It would seem on gênerai principles that, if the party who actually causes 
the injury is free from ail civil and crimlnal liability therefor, his employer 
must also be entitled to like immunity. • * * If the immédiate actor is 
free from responsibility, because his act was lawful, can his employer, one 
taking no direct part in the transaction, be held responsible? * * * The 
question carries its own answer, and it may be generally affirmed that if an 
act of an employé be lawful, and one which he is justifled in doing, and which 
casts no personal responsibility upon him, no responsibility attaches to the 
employer therefor." 

Hère the immédiate actors were exonerated by the judgment in 
their favor, which is none the less effective as a final adjudication 
because resting upon a verdict directed with the plaintiiï's virtual con- 
sent. Nashville, etc., Co. v. United States, 113 U. S. 261, 5 Sup. Ct. 
460, 28 L. Ed. 971 ; United States v. Parker, 120 U. S. 89, 7 Sup. 
Ct. 454, 30 L. Ed. 601; East Chance Mining Co. v. Tyler Mining 
Co., 157 U. S. 683, 691, 15 Sup. Ct. 733, 39 L. Ed. 859. Is Stratton's 
Independence entitled to the benefit of that adjudication? Its counsel 
insist that it is. The contention is not new, but in various relations 
bas been often the subject of considération and décision in the courts. 
The objections urged against it now and heretofore are (1) that, as 
the responsibility of joint tort-feasors is several as well as joint, one 
may be exonerated and another held culpable; and (2) that one may 
not hâve the benefit of an adjudication as an estoppel, unless he would 
hâve been prejudiced by it had it been the other way. But it is quite 
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generally lield that thèse objections do not prevent an estoppel where, 
as hère, the one exonerated was the immédiate actor and his personal 
culpability is necessarily the predicate of the plaintifif's right of action; 
against the other, and we think that upon principle this ought to be 
true. 

One of the earliest cases in which the question arose is Ferrers 
V. Arden, 2 Cro. Eliz. 668, which was trespass on the case for the con- 
version of an ox. The défendant pleaded that in a prior action for 
the same trespass, prosecuted by the same plaintiffs ag'ainst other de- 
fendants, the latter had justified in his right and were acquitted, and 
it was held that, if the second action was for tlie same cause, the de- 
fendant's plea was good; for "although he be a stranger to the rec- 
ord, whereby the plaintiffs were barred, yet he is privy to the trespass, 
wherefore he well may plead it, and tiaife advantage of it." In an- 
other relation, the same question arose in Biggs v. Benger, 2 Ld. 
Raymond, 1373, an action of trespass against two défendants. One 
madei default, and the other pleaded that the act charged was done 
by him in the right of his codefendant and under the Hcense of the 
plaintifï. The latter took issue on the plea, which was found against 
him, and it was held that the défendant who made default was en- 
titled, on motion in arrest, to the benefit of the plea because it showed 
that the plaintiff could hâve no cause of action against him. t)f like 
import are 2 Tidd's Pr. 895, 2 Black on Judgments, § 781, and Wil- 
liams V. McGrade, 13 Minn. 46, 54 (Gil. 39). A leading case in this 
country is Emery v. Fowler, 39 Me. 326, 63 Am. Dec. 627, which was 
trespass quare clausum against one who had acted under, the direction 
of his father. In a prior ;action by the plaintiff against the father for 
the same act the father, who admitted that the son acted under his 
direction, had been acquitted, and it was held that the son was entitled 
to thé benefit of that adjudication. We quote from the opinion: 

"To permit a person to commence an action against the principal and to 
prove tUe acts alleged to be trespasses, to hâve been commltted by his serv- 
ant acting by his order, and to fall upon the merits to recover, and subse- 
quently t* commence an action against that servant and to prove and rely 
upon the same acts as a trespass, is to allow liim to hâve two trials for the 
same cause of action, to be proved by the same testimouy. In such cases the 
techniçal. ruie that a judgment can only be admitted hetween the parties to 
the record or their privies expands so far as to admit It, whén the same ques- 
tion bas been decided and Judgment rendered betvveen parties responsible 
for the acts of others." , .• 

The doctrine of that case was reaffirmed in Atkinson v. White, 60 
Me. S'Sô, the facts in Which wère thèse: The owner of certain logs 
sold thçm to A. by a mortgage bill of sale, and subsequently sold 
them'to B. by an absolute bill of sale; A. sold a portion of the logs 
to C, and warranted thé title. C. conyerted them, and B., asserting 
the invalidity of the sale tp A., sued C. îii trover. The action resulted 
in a judgment establishing the validity bf that sale, and thereafter B. 
brought a like action against A., who soûght the benefit .of the judg- 
ment in favor of C, his warrantée. Of this it was said: 

"Tbat the question involved in eaeh suit is preçisely the same, and to be 
proved by the same testimony is beyond a doubt. It, is equally clear tbat the 
pittîntifE is the same, and that he bas had his day in Court. Ile bas had a fuU 
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liearing upon the law and faet involved In the very question lie now proposes 
to try agaln in anotlier suit. He has liad every privilège the law allows him. 
unless he is entitled to another hearing, siniply because he is now atteinptiug 
to euforce his elaim against another défendant in name, but the same in in- 
terest. 

"Ordinarily judgments hâve been held couclusive only between parties and 
their privies, and only when both parties are bound. But this rule is subject 
to exceptions ; as in the case of an alleged trespnss by two persons, when one 
acts as servant o( the otlier, and by his command. Sueh persons are not 
privies, and yet, if the plaintiff fails in his action against one, he is precluded 
by that judgmeut from maintaining an action for the same trespass against 
the other." 

Then, after it was observed that one reason for the rule, that es- 
toppels, to be binding, must be mutual, ceased with the enactment of 
statutes enabhng parties to be witnesses, it was held that the former 
judgment was conclusive against the plaintifï. Well in point is Em- 
ma Silver Mining Co., Limited, v. Emma Silver Mining Co. of New 
York (C. C.) 7 Fed. 401, 407, which was a suit in equity for the rescis- 
sion of the sale of a mine and other property because of deceit charged 
to hâve been practiced by the défendant, through certain of its agents, 
in efïecting the sale. The défendant interposed a plea to the efïect that 
the complainant had theretofore instituted an action at law against the 
defendant's agents to recover damages for the deceit, in which the mat- 
ter of that charge had been adjudicated in their favor; and, in re- 
sponse to the complainant's contention that the défendant could not 
avail itself of that judgment as a bar, or as a conclusive détermination 
of the f acts, because the défendant was not a party to it, it was said by 
Judge Choate: 

"The weight of authority, however, is that where an agent in a transaction 
is sued after the termination of his agency, and upon a trial of the merits 
the issue is determined against the plaintiff, the principal, though not a 
party to the suit, can avail himself of the judgment as a bar, when he is sued 
by the same plaintifE on the same cause of action. Whlle the principal, if he 
had no notice of the former suit, and no opportunity to défend it, may not be 
concluded by a judgment against his former agent, or made responsibie by the 
agent's bad pleading or blunders in the trial of the cause, because so to con- 
clude him would be to deprive him of his property without due process of law, 
yet, as regards the plaintiff who has before sued the agent and been defeated, 
there is no reason why he should not be concluded upon that principle of pub- 
lic policy which gives every nian one opportunity to prove his case, and limits 
every man to one such opportunity. Ile has had his day in court, and it is 
immaterial whether he has chosen to test his right as against the principal 
or the agent in the transaction, provided the issue to be tried was idenflcal 
as against both." 

In King v. Chase, 15 N. H. 9, 19, 41 Am. Dec. 675, where a sherifï 
was sued for the conversion of personal property because it had been 
wrongfully taken, as was claimed, by his deputy, Stebbins, under a writ 
of attachment, it was said in respect of the question hère under consid- 
ération : 

"The sherifC is responsibie for the acts of his deputy in attaching property. 
The plaintiff might hâve sued the défendant for the act of Stebbins in taking 
the oats. But he had the right also to sue Stebbins himself, and this he elect- 
ed to do. Having lltigated the title to the oats with him, and f ailed, he ought 
to be precluded from trying the same matter in another suit against the de- 
fendant, on the ground that the défendant is responsibie, and that he had a 
right of action against him aiso." 
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Tn Lake Shore & Michigan Southern Railway Co. v. Goldberg, 2 
111. App. 328, an action of trespass where the defendant's liability 
was grounded entirely upon the acts of one Cornwall, its a.çent, the 
court observed that "where the real actor, none the less liable person- 
ally because acting for another, is hot guilty, it necessarily foUows that 
the party for whom he acted cannot be," and held that the défendant 
could avail itself of a judgment exonerating Cornwall in a prior ac- 
tion against him by the plaintifï for the same acts. Of like import is 
Marks V. Sullivan, 8 Utah, 406, 410, 32 Pac. 668, 20 L. R. A. 590. In 
Sonnentheil v. Moody (Tex. Civ. App.) 56 S. W. 1001, which was an 
action for conversion against persons charged with inducing an officer 
to make a wrongful seizure of the plaintiff's property, it was held that 
the plaintifï was estopped by a judgment in a prior action by hi'm 
against the officer wherein it was adjudged that the seizure was law- 
ful. 

Other cases which establish that the rule that estoppels, to be bind- 
îng, must be mutual, is not absolute, or without rational exceptions, are 
Hill, V. Bain, 15 R. I. 75, 23 Atl. 44, 2 Am. St. Rep. 873, Featherston 
V. N. & C. Turnpike, 71 Hun, 109, 24 N. Y. Supp. 603, Doremus v. 
Root, 23 Wash. 710, 63 Pac. 572, 54 L. R. A. 649, Stevick v. Northern 
Pacific Ry. Co., 39 Wash. 501, 81 Pac. 999, City of Anderson v. Flem- 
ing, 160 Ind. 597, 67 N. E: 443, 66 L,. R. A. 119, Anderson v. West 
Chicago Street R. R. Co., 200 111. 329, 65 N. E. 717, Muntz v. Algiers, 
etc., Co., 116 La. 236, 40 South. 688, McGinnis v. Chicago, etc., Co., 
200 Mo. 347, 98 S. W. 590, 9 L. R. A. (N. S.) 880, Chicago, etc., Co., 
V. McManegal (Neb.) 103 N. W. 305, where the rulings before men- 
tioned were applied to actions for, personal injuries in which the de- 
fendant's liability was grounded upon the alleged négligence of anoth- 
er, who, when sued by the plaintifï, had been adjudged free from nég- 
ligence ; Spencer v. Dearth, 43 Vt. 98, where a judgment against the 
plaintifï, on the ground of payment, in an action against one of several 
makers of a joint and several promissory note, was declared a bar to 
a recovery against the others; Cowley v. Patch, 120 Mass. 137, where, 
in an action on an alleged joint liability of the défendant and a third 
person, it was held that the défendant was entitled to the benefit of a 
judgment, in a prior action by the plaintiff against the third person, 
whereby it was adjudged that the liability was not joint; and Glaze 
V. Citizens' National Bank, 116 Ind. 492, 18 N. E. 450, where a judg- 
ment in favor of a wife, in an action where she had litigated with her 
husband Ihe right to money theretofore drawn by her from a bank, 
was held available to the bank when the husband sought to recover the 
same money from it. 

Thus it is settled by repeated décisions that the gênerai rule that one 
may not hâve the benefit of a judgment as an estoppel uniess he would 
hâve been bound by it had it been the other way is subject to rec- 
ognized exceptions, one of which is that in actions of tort, such as tres- 
pass, if the defendant's responsibility is necessarily dépendent upon 
the culpability of another, who was the immédiate actor, and who, in 
an action against him by the same plaintifï for the same act, has 
been adjudged not culpable, the défendant may hâve the benefit of 
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that judgment as an estoppel, even though he would not hâve been 
bound by it had it been the other way. And we think it could not well 
be otherwise, for, when the plaintiff has Htigated directly with the im- 
médiate actor the claim that he was culpable, and, upon the full oppor- 
tunity thus afforded for its légal investigation, the claim has been ad- 
judged against the plantiff, there is manifest propriety, and no injus- 
tice, in holding that he is thereby concluded from making it the basis 
of a right of recovery from another who is not otherwise responsible. 
To snch a case the maxim, "Interest reipublicœ ut sit finis litium," may 
well be applied. 

We conclude that the verdict and judgment exonerating Price and 
Burbridge, which upon this record neither are nor can be called in 
question, are available to Stratton's Independence, and therefore that, 
if there was error in any ruling in its favor at the trial, the errer has 
now become harmless. 

The judgment is accordingly affirmed. 



JOHNSON V. UNITED STATES. 
(Circuit Court of Appeals, Fiftli Circuit. December 10, 1907.) 

No. l,eG8. 

OONSPIBACT— CONSPIBACY TO COMMIT OFFENSE AgAINST UNITED STATES— IN- 
DICTMBNT. 

An incîictment will not lie under Rev. St. § 5440 [U. S. Corap. St. 1901, 
p. 3(376], for a conspiraey to efïect tlie concealment by a banlvcupt of prop- 
erty from his trustée, in violation of Bankr. Act 1898, § 29b, c. 541, 30 
Stat. 554 [U. S. Comp. St. 1901, p. 8433], where the trustée himself is 
charged as one of the conspirators, and tlie averments of the indictment 
show that there was, in fact, no concealment of property from him, and 
no purpose that there should be such concealment. 

In Error to the District Court of the United States for the Northern 
District of Texas. 

The plaintifC in error, B. H. .Tohnson, E. H. Coleman, and A. F. Mitchell, 
were jointly indicted for conspiring to commit an offense against the United 
States. The indictment, omitting formai parts, is as follovvs: 

"Heretofore, to wit, on the 2.5th day of January, A. D. 1904, one B. H. John- 
son, one K. H. Coleman, and one A. F. Mitcheli did unlawfully and fraudu- 
lently conspire together within the Dallas division of the Northern district 
of Texas, to wit, in Navarro county, state of Texas, and within the jurisdic- 
tion of this court, to commit an offense against the United States of Amer- 
ica, in the manner and form as hereinafter shown; that is to say, the said 
E. H. Coleman was then and there at the said time engaged in the selling of 
drugs and druggist's sundries in the town of Frost, county of Navarro, and 
State aforesaid, and he, the said B. H. Coleman, and he, the said B. H. John- 
son, and he, the said A. F. Mitchell, on the date aforesaid and within the 
venue aforesaid, conspired and agreed and confederated to the effect and in 
substance that he, the said B. H. Coleman, should flle his voluntary pétition 
in bankruptcy under and as provided for in and by the acts of the United 
States Congress in the act commonly known and called the 'Law of Bankrupt- 
cy,' but that he, the said E. H. Coleman, should unlawfully, knowingly, and 
fraudulently conceal, secrète, and keep a certain part of his stock of drugs 
out of and from his schedules in the said bankruptcy proceedings, and should 
conceal, as aforesaid, unlawfully, knowingly, and fraudulently from his trus- 
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tee in bankriiptey a certain part of hls said stock of drugs and a certain 
amount of money, wiiich said drugs and whicli said money were really a part 
of the assets of the said E. H. Coleman belonging to his said business and 
sUbjeet to the said banlcmpt act, and which should be properly scheduled as 
a part of his estate in bankruptey, and by him turned over to his trustée in 
bankruptcy, and that he, the said B. H. Johnson, and he, the said A. F. Mitch- 
ell, would assist the said E. H. Coleman In the sort of coneealment aforesaid 
of his said property, and on the said 25th day of January, A. B. 1904, the said 
E^ H. Ctileman flied in the United States District Court for the Northern Dis- 
trict of Texas, in the Dallas Division of the said District, his certain volun- 
tary pétition in bankruptey, and was thereupon and thereunder, to wit, on 
the said date, adjudged a bankrupt under the provisions of the act of Con- 
gress relating to such matters by the Honorable Eugène Marshall, who was 
then and there the properly appointed, qualified, and acting référée in bank- 
ruptey for the Dallas Division of the Northern District of Texas ; that, there- 
aftei", and in the regular and légal course of said bankruptey proceeding, to 
wlt, In February, A. D. 1904, the said B. H. Johnson was duly and legally 
appointed and elected trustée in the said bankruptey proceeding, and there- 
after. In the said mouth of the said year, he, the said B. H. Johnson, duly 
qualified as such trustée, and continued to act as such trustée from that date 
up to the time of the presentment of this bill of indictment Into this honor- 
able court ; and the grand jurors aver that before and while the said E. H. 
Coleman was a voluntary bankrupt, as aforesaid, and before and while the 
said B. H. Johnson was his duly appointed, qualified, and elected and acting 
trustée in bankruptey, as aforesaid, he, the said B. H. Johnson, and he, the 
said E. H. Coleman, and he, the said A. F. Mitchell, within the Dallas Divi- 
sion of the Northern District of Texas, on the date aforesaid, to wit, on tlio 
2î>th day of January, A. D. 1904, did, as aforesaid, unlawfully and fraudu- 
lentl.r conspire and confédérale and agrée that the said E. H. Coleman, when 
he should become such bankrupt, and while such bankrupt, should unlaw- 
fully, knowingly, and fraudulently conceal a portion of his stock of drugs, as 
hereinbefore set out, whleh said portion and part of his stock of drugs was 
then and there a portion and part of the property that should be and ought 
to hâve been listed by hlm as such bankrupt and turned over to the posses- 
sion and custddy of him, the said B, H. Johnson, as trustée as aforesaid, which 
said property was the foUowlng, to wit: [Hère follows a detalled description 
pf the prppeÇty.] And in pursuance of such agreement and confédération so 
unlawfully and fraudulently made, as aforesaid, and to effect the object there- 
of, he the said E. H. Coleman, did unlawfully, knowingly, wlllfully, and fraud- 
ulently conceal while such bankrupt, as aforesaid, the aforementioned prop- 
erty from his trustée m bankruptey, as aforesaid, the said property then and 
there belonging to the said Colemaii's estate In bankruptey, and he, the said 
B. H. Coleman, then and there well knew that the said property then and 
there belongéd to his estate In bankruptey, and should hâve been scheduled 
and turned over, as aforesaid, to hls trustée in bankruptey, and that the said 
unlawful, willful, knowing, and fraudulent coneealment, as aforesaid, contin- 
ued from the above said date to the 25th day of January, A. D. 1906, and that 
the said goods and drugs and merchandise so concealed was of the reason- 
able value of $1,000 lawful current money of the United States of America, 
and that the same were concealed and secreted and not turned over to the 
said Johnson In the said Johnson's capacity as said trustée of said estate iu 
the manner and form aforesaid, and in pursuance of the consplracy and agree- 
ment of the said B. H. Johnson, A. F. Mitchell, and E. H. Coleman, ail of 
which was contrary to the form of the statute in such case made and pro- 
vided, and «gainst the peace and dignity of the United States of America." 
; Tlie défendant, B. H, Johnson, plaintiff in error In this court, demurred to 
the Indictment, assigning m^ny grounds of demurrer, among which were the 
followlng: 

"(1) That the indictment herein seeks to charge the défendant as trustée 
qt a bankrupt with a consplracy to conceal from himself, as trustée, certain 
property of the bankrupt. The offense under the statute is for the bankrupt 
<;à knowingly and fraudulently conceal property from his trustée. The indict- 
me;it seeks by the allégations of consplracy to make the alleged act of the 
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bankrupt the act of his trustée, and is, in effect, a charge tliat the trustée 
knowingly, etc., concealed from himself, an otîense not created by Congress, 
nor any part of section 29b. The indictment charges no offense against the 
défendant, Johnson, for that, if any offense could exist as to him, the samé 
would fall under section 29a, defiuing dereliction of trustée. 

"(2) That said indictment seeks to charge a conspiracy to commit the of- 
fense denounced by section 29b of the bankrupt act, enacted by the Congress 
of the United States, to wlt, for a bankrupt knowingly and fraudulently to 
conceal bis property from his trustée in bankruptcy ; that the gist of said 
offense is the coneealment knowingly and fraudulently made by the bankrupt 
from his trustée, and the indictment herein is fatally defective. In that it al- 
lèges that the conspiracy was entered Into by B. H. Coleman, the alleged bank- 
rupt, the défendant, B. H. Johnson, his trustée, and by one A. F. Mitchelï. 
Under the allégations of the indictment, the défendant is made to conspiré 
to conceal from himself, an Impossible condition, and the bankrupt made to 
accomplish the equally impossible condition of concealing from his trustée by 
their mutual agreement. The allégation, if anything, discloses a dereliction. 
constituting an offense under section 29a of said bankrupt act." ' ' 

The demurrer was overruled by the District Court. The trial proceeded 
on tbe plea of "not guilty." The Jury found Johnson gullty. He made a mo- 
tion in arrest of judgment, ralsing the same questions raised by his demur- 
rer. The District Court overruled the motion, and sentenced the défendant 
to Imprisonment in the penitentlary for two years. ' 

It is asslgned that the court erred in overruling the demurrer and the mo- 
tion In arrest of judgment. 

J. C. Muse and Geo. E. Miller (Muse & Allen and Miller &: Dycus, 
on the brief), for plaintiff in error. 
William H. Atwell, U. S. Atty. 

Before PARDEE, McCORMICK and SHELBY, Circuit Judges. . , 

SHELBY, Circuit Judge (after stating the facts as above). The féd- 
éral statute against conspiracies provides that if two or more persons 
conspire "to commit a:ny offense against the United States * * * in 
any manner or for any purpose, and one or more of such parties do any 
act to efïect the object of the conspiracy, ail the parties to such cqn- 
.spiracy shall be liable to a penalty of not less than one thousand dol- 
lars and not more than ten thousand dollars, and to imprisonment not 
more than two vears." Rev. St. U. S. § 5440 [U. S. Comp. St. 1901, 
p. 3676]. Section 29 of the bankruptcy act of July 1, 1898 (30 Stat. 554, 
c. 541 [U. S. Comp. St. 1901, p. 3433]), defines certain criminal offen- 
ses. The indictment in this case charges B. H. Johnson, the plaintiff 
in error, Ê. H. Coleinan, a bankrupt, and A. F. Mitchelï with a con- 
spiracy to commit an offense described in section 39b, which is in thèse 
words : 

"A person shall be punlshed, by imprisonment for a period not to exceed 
two years, upon conviction of the offense of having knowingly and fraudu- 
lently concealed while a bankrupt, or after his discharge, from his trustée 
any of the property belonglng to his estate in bankruptcy. * * * " Bankr. 
Act July 1, 1898, c, .541, § 29b, 30 Stat. 554 [U. S. Comp. St. 1901, p. S4.3.3]. ; 

The plaintiff in error is charged with conspiring with his two co- 
def endants to commit the offense described by the words we hâve quot- 
ed. The language is aimed at the bankrupt. He alone is condemned ioj' 
the coneealment of property belonging to his estate in bankruptcy. It 
does not condemn him for the mère coneealment of the property. It 
is only a coneealment by the bankrupt "from his trustée" that is made 
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criminal by the statute. If he hid it from the whole world, but not 
"from his trustée," he would not violate this statute. The purpose of 
the statute was to insure that the trustée obtained knowledge and pos- 
session of the bankrupt's property. The essence of the offense pre- 
sci'ibed by the language of the statute is the placing of the property out 
of the trustee's reach by the bankrupt's conceaHng it "from his trus- 
tée." 

The iildictment shows that B. H. Johnson, the plaintiff in error, was 
the trustée of E. H. Coleman, the bankrupt and one of the co-conspira- 
tors. No\v, if the indictrrtent was for the spécifie offense of conceaHng 
the bankrupt's property from the bankrupt's trustée, no one would 
claim that Johnson, the trustée, could himself be guilty of it. He could 
not conceal the property from himself ; and, besides, the statute in ques- 
tion is dîrected against the acts of the bankrupt alone. But he is not 
charged with the spécifie offense. He is charged with conspiring with 
Coleman, the bankrupt, and Mitchell, to commit the offense described in 
the statute, and it is an offense which Coleman, the bankrupt, one of the 
alleged conâpirators, could commit. It is true, as a gênerai rule, as ar- 
gued by the learned United States attorney, that it is sufficient to sus- 
tain a charge of conspiracy to commit an offense that some one of the 
co-conspirators was capable of committing it, though another co-con- 
spirator may not hâve been so capable. 2 Wharton's Criminal Law 
(lOth Ed.) § 1340a. A défendant, therefore, may be convicted of a 
conspiracy to commit an offense, when, in the nature of things, he could 
not hâve committed the offense himself, if it be an offense which one 
of his co-conspirators could commit. Referring to this gênerai prin- 
ciple, Ivumpkin, C. J., in Boggus v. State, 34 Ga. 275, 278, observed 
that : 

"Lord Audiey was convleted of râpe upon his own wife ; being présent, ald- 
ing and abetting one of his minions to perpetrate this monstrous crime, and 
for which this devll-crazed nobleman was hung." 3 Howell's State Trials, 
402. 

Although no one but the bankrupt may commit the offense prescrib- 
ed by section 29b, it may be conceded in this case, though it is a ques- 
tion not necessary to be decided, that others may be jointly indicted 
with him and convicted, under Rev. St. U; S. § 5440 [U. S. Comp. St. 
1901, p. 3676], of a conspiracy to commit that offense. U. S. v. Bayer, 
4 Dill. (U. S.) 407, Fed. Cas. No. 14,547; U. S. v. Martin, 4 Cliff. (U. 
S.) 156, Fed. Cas. No. 15,728. 

The case at bar involves a différent question. The charge hère is 
a conspiracy of three persons to conceal certain described property from 
one of the three. There can be no offense unless there is a concealment 
from this person; and yet he is one of the conspirators. If the prop- 
erty be not hidden from him, no offense is committed, and yet he is 
charged with conspiring to do the hiding. In the state courts A. and 
B. may be indicted and convicted of conspiring to steal the property 
of C. ; but how^ would it be if C, the owner and possessor of the 
property, entered also into the conspiracy? If the indictment charged 
that A., B., and C. conspired to steal the property of C, it would be 
bad, because it would show the consent of C. that his property should be 
taken. The knowledge and approval of the owner of the goods to 
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which the conspiracv related would prevent conviction. Connor v. Peu- 
ple, 18 Colo. 373, 33 Pac. 159, 25 L. R. A. 341, 36 Am. St. Rep. 295. 
And so, if several persons conspire to rob one of their number, the 
proposéd victim being taken into the conspiracy and agreeing thereto, 
his knowledge and agreement would prevent conviction. Rex v. Mac- 
daniel, quoted in 2 East's P. C. 665. See, also, People v. Clough, 59 
Cal. 438 ; Speiden v. State, 3 Tex. App. 156, 30 Am. Rep. 126. A man 
and a woman may be indicted and convicted of a conspiracy to commit 
the crime of râpe upon another woman. But what would be the eflfect 
of charging that the woman on whom the râpe was to be committed 
was a party to the conspiracy ? Her knowledge and consent to the al- 
leged crime being charged, it would cease to be the crime alleged. 

A conspiracy is a combination of two or more persons, by concerted 
action, to accomplish a criminal or unlawful purpose, or some purpose 
not in itself criminal or unlawful by criminal or unlawful means. The 
indictment m.ust allège the conspiracy ; and, when the criminality con- 
sists in an unlawful agreement by the défendants to compass or pro- 
mote some criminal or illégal purpose, that purpose must be fully and 
clearly stated in the indictment. Pettibone v. United States, 148 U. S. 
197, 203, 13 Sup. Ct. 542, 37 h. Ed. 419. If the facts constituting the 
purpose, when fully stated, show that they constitute no crime, the 
indictment is fatally defective. Reading this indictment, we iînd that 
the conspiracy- charged is diat Johnson and Mitchell are to unité with 
the bankrupt in knowingly and fraudulently concealing "from his trus- 
tée" in bankruptcy a certain "part of his stock of drugs" and a "certain 
amount" of money that belonged to the bankrupt estate. It appears 
even in the charge of the conspiracy that the trustée in bankruptcy is 
a party to it ; and the part of the indictment describing the ofïense that 
the défendants conspired to commit describes in détail the articles that 
were to be concealed and to which the conspiracy related. The in- 
dictment, therefore, shows that the trustée, Johnson, himself knew of 
the concealing or withholding of a certain amount of money and of 
certain described articles from the schedules and from his possession. 
In other words, although it charges a conspiracy to conceal and a con- 
cealing from the trustée, facts are stated which show that there was 
110 concealment in fact from him. 

The defect in the indictment is not that it charges a conspiracy by 
three persons to commit an offense which only one of the three could 
commit. That may not be a defect. The fatal defect is that it charges 
Johnson, one of the alleged conspirators, with participation in, and 
knowledge of, a transaction, which could only be an offense against the 
law when it was concealed from him. 

It is contended by the government that the purpose of the part of the 
statute in question is to insure the turning over of ail the estate of the 
bankrupt for the benefit of the creditors, and that the alleged conduct 
of Johnson comes within the meaning and purpose of the statute ; that 
if he refuses to take possession of property, and refuses to discover 
hidden property, it may be held that he concealed it from himself. We 
cannot accept this view. It is a pénal statute, and it cannot be extended 
by construction. Field v. U. S., 137 Fed. 6, 69 C. C. A. 568. Other 
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provisions of ihe statute afford protection to creçlitors against the 
wrongdoing of the trustée. He is required to give a bond (Act July 
1,1898, c. 641, § 50c., 30 Stat. 558 [U. S. Comp. St. 1901, p. 3440]) 
conditioned for the faithfnl performance of his officiai diities ; and it is 
made, by section 39a, a criminal offense for him to embezzle, spend, un- 
lawf ully transfer, or knowingly and fraudulently appropriate to his own 
liséany of the property of tlie bankrupt estate which cornes into his 
charge as trustée. Thèse provisions are ample to protect the creditors 
df 'the bankrupt from wrongs perpetrated by the trustée, and, if they are 
riôt; the courts are not authorized to extend the criminal statutes beyond 
their plâin meaning. 

■The judgment of the District Court is reversed, and the cause re- 
manded, with instructions to sustain the demurrer to the indictment, 
atld to discharge the défendant. 



In re IIAI.EY. 

In re HUTCHINSON & VVILMOTH. 

' . (Circuit Court of Appeals, Sixtli Circuit. .January 16, 1908.) 

i...; ;: No. 1,722. 

1.' BaJÎKRUPTCY — CORPOBATIONS— S(JIT Agaisst Stockholdebs— Summary Pro- 
.. CEEDIJSGS. 

■ ; VVliere tlip orgauizers of a corporation fraudulently overvalued its as- 
sets in the Issuance of stoclj, and the corporation'» trustée in baulirupt- 
' cy claimed that H., à nonresident stockholder, who paid substantiaily ail 
tïie money which wènt into the concern, liad notice of the fraud, the 
li trustée could uot subject her to liabllity for the debts of the corporation 
. ! on an order to show cause, issued on a pétition In the banliruptcy pro- 
• , , ceediugB, delivered by mail and by publication ; such relief being obtain- 
; ' «1)16 only in à suit in equlty based on persoiial service in the forum where 
'■' she ^vas subject to suit. 

2. Same— Surrs by Trustée. 

' A suit by the trustée of a bankrupt corporation to compel a stockliold- 
.: ver topay corporate debts because of her alleged participation in a fraud- 
ulent overvaluation of the corporation's assets in payment for stock was 
not a case of a preferential or fraudulent transfer withih Bankr. Act 
' ' July 1, 3898, e. 541, 30 Stat. 544 [TI. S. Comp. St. 1901, p. 3418], as aniend- 
■: ed by Ac-t Gong. Feb. 5, 1903, c. 487, 32 Stat. 797 W- S. Comp. St. Supp. 
- . 1907, p. 1024], giving courts of bankruptcy jurisdiction in suits for the 
recovery of property under sections 60b, G7e, and 70e (30 Stat. 562, 504, 
' ■ 565 [U. S. Comp. St. 1901, pp. 3145, 3449, 34521, 32 Stat. 799, 800 [U. S. 
' Comp. St Supp. 1907, pp. 1031, 10.32]), relating to fraudulent and prefer- 
ential transfers, but was a suit of a plenary nature, of wliich the bank- 
, ruptcy court had no jurisdiction except by deferidant's consent. 
; |Ed. Note.— For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
.^^ ^ 410-414.] 

■ Pétition to Review Order of the District Court of the United States 
for the Southern Division of the Eastern District of Michigan, in 
Bankruptcy. 

, A-.W. Sempliner, for petitioner. 
B. B. Selling, for respondent. 
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Before LURTON and RICHARDS, Circuit Judges, and KNAP- 
PEN, District Judge. 

RICHARDS, Circuit Judge. On the 13th of April, 1906, Hutchin- 
son & Wilmoth, a Michigan corporation, was adjudicated an involun- 
tary bankrupt, and on September 25, 1906, Edgar E. Heavenrich, trus- 
tée for such corporation, filed a pétition upon which Judge Swan of 
the District Court for the Eastern District of Michigan, issued an or- 
der to show cause. This order was directed more especially against 
Carrie W. Haley, a résident of Paris, Ky., and it was served on her by- 
mail and by publication in the Détroit Légal News. On October 33j 
1906, following such service, Carrie W. Haley fîled a motion to set 
aside the service, which was overruled by the court below, and this 
pétition is for the purpose of reviewing such décision. 

The pétition upon which the order to show cause was based, which- 
was served on Carrie W. Haley by mail and by publication, stated, in 
substance, that the corporation of Hutchinson & Wilmoth was organ- 
ized in Michigan in March, 1905, for the purpose of conducting a geny 
eral merchant tailoring business, with its principal office or place oîf 
business at Détroit. The capital stock was $15,000, composed of 1,500 
shares of the par value of $10 each. The articles of incorporation stat- 
ed that the amount of capital stock subscribed was $15,000, and the 
amount actually paid in at the date of the filing of the articles on March 
14, 1905, was $15,000, of which $1,500 had been paid in cash, and $13;- 
500 had been paid in the stock, fixtures, and tools belonging to the 
tailoring bu.siness formerly conducted at No. 34 Fort street, Détroit 
Mich., by Frank A. Hutchinson & Co. The stockholders were Frank 
A. Hutchinson, 750 shares, Charles R. Wilmoth, 749 shares, and Norval 
A. Hawkins, 1 share. AU the stockholders live in Détroit. The pétition 
in bankruptcy was filed April 13, 1906, and the adjudication took place 
April 13, 1906. The claims proved against the estate aggregated $9,- 
826.06. A dividend of 10 per cent, upon the claims bas been paid, and 
the trustée had on hand at the filing of the pétition the sum of $976.45; 
being the proceeds of the tangible assets of the bankrupt. 

There are claims aggregating $10,099.78, to which objections hâve 
been filed. The trustée represents that it will take more than $9,00.0 
to pay the balance of the allowed claims, and, should the claims which 
hâve been objected to be allowed, it will take more than $10,000. Prior 
to the organization of the bankrupt corporation, there existed a cor- 
poration in Détroit known as the "Frank A. Hutchinson & Co.," which 
had taken over the business and assets of Frank A. Hutchinson, whô 
before that time was insolvent. The assets of the Frank A. Hutchinson 
& Co. consisted of stock, fixtures, and tools, were appraised by Nathan 
Finley and Phil Curtis, persons selected by Frank A. Hutchinson and 
Charles R. Wilmoth, and the appraisal did not exceed $5,000, which 
was their full value. At the time of the organization of the bankrupt 
corporation, in March, 1905, thèse assets, worth not more than $5,000, 
were taken at a valuation of $13,500, although this was well known to 
the original incorporators and also to Carrie W. Haley and J. Walte*" 
Drake, her attorney. The trustée represents that the assets of the F; 
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A. Hutchinson & Co. were purchased for $2,500, whicli was distributed 
among the creditors of that company and Frank A. Hutchinson person- 
ally. Thèse assets were afterwards turned in for $13,500. 

At the first meeting of the bankrupt corporation on March 11, 1905, 
Hutchinson, Wihn.oth, and Havvkins, the incorporators, were elected 
direCtors for one year, and a resolution was adopted accepting thèse 
assets for the sum of $13,500 in payment of the stock of the incorpo- 
rators amountïng to 1,350 shares. This transaction was fraudulent and 
was so: known to the incorporators and J. Walter Drake, their attorney, 
and the trustée represents, upon information and behef, that its fraud- 
ulent character was known to Carrie W. Haley, the mother-in-law of 
Charles R. Wilmoth, whô âdvanced $3,500 to purchase the said stock. 
Of the 749 shares of the bankrupt corporation subscribed for by Wil- 
moth 375 shares became the property of Carrie W: Haley, under an 
agreement made January 10, 1906, between Wilmoth and her, which 
witnesses that whereas 1,197 shares of the stock had been transferred 
from time to time by Wilmoth to Haley and by Haley to Drake, as 
trustée for her, and whereas the other 3 shares were held by Wilmoth, 
Hawkins, and Drake, and whereas Wilmoth was indebted to Haley in 
the sum of $2,325, with interest, now^ therefore, it was agreed and un- 
derstood that Carrie W. Haley is the owner of 719 shares of stock held 
by Drake as trustée, and that the remaining 74-8 shares of stock held by 
Drake, as trustée, is owned by Wilmoth and was transferred to Haley 
to secure the payment of a note of $2,235, and that Haley is to hold said 
748 shares as collatéral for said note. 

The trustée represents that Norval A. Hawkins îs an expert book- 
keeper, and, realizing that it was a fraud to charge up to the creditors 
$13,500 of assets which cost only $2,500, and which were appraised at 
less than $5,000, he charged $8,000 to the account of good will. This 
charge was fraudulent, as was well known to the incorporators and di- 
rectors, and to Carrie W. Haley and J. Walter Drake. The capital 
stock of the Hutchinson & Wilmoth Company was continuously impair- 
ed from the moment of its incorporation ; there never being a time 
when it did not owe at least $8,000 more than the value of its assets. 
The capital stock was still further impaired before Decerriber 9, 1905, 
by Frank A. Hutchinson withdrawing the sum of $2,500 in cash, and 
converting it to his own use, a fact known to ail the parties. Prior to 
this date, December 9, 1905, Frank A. Hutchinson pledged unto Carrie 
W. Haley, 200 of the 749 shares of stock standing in his name. On 
December 9, 1905, Carrie W. Haley caused thèse 200 shares of stock 
thus pledged to her as collatéral to be caneeled, and a new certificate 
for 200 shares issued to her in her own name. On that day the re- 
maining 749 shares of stock of Frank A. Hutchinson were transferred 
to J. Walter Drake, as trustée, for Carrie W. Haley. At the time this 
was donc $750 were paid out of the assets to Frank A. Hutchinson, 
and he was released from, the overdraft of $2,500, or thereabouts, and 
the Personal creditors of Hutchinson, who were debtors to the corpora- 
tion, were credited with the amount of their daims against Hutchinson. 
By reason of thèse transactions, which were carried on with the full 
knowiedge of ail the parties, the entire capital stock of the bankrupt cor- 
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poratîon was wîped out. On January 10, 1906, Carrie W. Haley own- 
ed ail the stock of the bankrupt corporation with the exception of three 
shares held by Charles R. Wilmoth, Norval A. Hawkins, and J. Walter 
Drake. At that time there was an agreement between Wilmoth and 
Carrie W. Haley whereby the latter agreed to transfer 748 shares to 
Wilmoth upon the payment of $2,225. 

The trustée represents that at the présent time, Carrie W. Haley is 
the actual owner of 1,497 shares; that J. Walter Drake has no interest 
in the stock he holds except as attorney or trustée for her. The trus- 
tée represents that, unless the owners of the capital stock are compel- 
led to pay for the stock actually issued for them and turned back that 
which they wrongfully caused to be taken from the corporation, the 
creditors will suffer greatly. At the inception of the bankrupt corpora- 
tion there was put in actual property at the highest $6,500 upon the 
total subscription of $15,000. The assets obtained from the F. A. 
Hutchinson & Co., which cost $2,500, should be considered worth $5,- 
000, so there was subscribed $8,000 of capital which is still due and un- 
paid for. Assets of the value of $3,000 belonging to the bankrupt were 
taken and used to acquire the stock of Frank A. Hutchinson, which 
was thereupon transferred to Carrie W. Haley ; and the trustée repre- 
sents that she therefore owes the further sum of $3,000 received in that 
transaction. 

"For as much as your petitioner îs without remedy, except in a court 
of equity, your petitioner respectfully prays," if the court should hold 
any contract was made by the transaction of March 11, 1906, whereby 
the bankrupt corporation purchased from the directors the stock, etc., 
of the Frank A. Hutchinson & Co., for $13,500, which had only cost 
the incorporators $2,500, that such contract be set aside ; that it be de- 
clared that said stock was overvalued, and there still remains due on 
the original stock subscription the différence between $13,500 and the 
actual value of the property of the old concern ; that an assessment suf- 
ficient in amount to pay off ail the indebtedness of the bankrupt corpo- 
ration and the expenses of this proceeding be levied on the original 
subscribers to the capital stock, or upon their transférées, and that 
Carrie W. Haley be declared the owner of ail the stocks standing in the 
name of J. Walter Drake, trustée, and as such be declared personally 
liable for such assessment; that Carrie W. Haley, J. Walter Drake, 
Charles R. Wilmoth, and Norval A. Hawkins be required to pay to the 
trustée the value of the assets turned over to Frank A. Hutchinson & 
Co. for stock transferred by him to Carrie W. Haley and J. Walter 
Drake, as trustée. "Your petitioner further prays that ail the stock- 
holders of the said corporation, ail the subscribers to the capital stock 
of said corporation, to wit, Carrie W. Haley, Charles R. Wilmoth, 
Frank A. Hutchinson, Norval A. Hawkins, and J. Walter Drake, trus- 
tée, be required to show cause * * * why'the assessment and call 
prayed for * * * should not be made and why the relief prayed 
for should not be granted," etc. 

The above contains the substance of the pétition on which service 
of an order to show cause was made by mail and publication upon Car- 
rie W. Haley. The sole question is whether she could be brought into 
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court, and compelled to show cause on a pétition setting out the facts 
and praying the relief which this pétition did. It will be observed that 
it was not a pétition which simply demands an assessment and call up- 
on the stoclc of the bankrupt corporation, as in the case of Scovill v. 
Thayer, 105 U. S. 143, 36 L. Ed. 968. It is clear from a reading of the 
pétition that Hutchinson and Wilmoth, who organized the corporation 
and held ail the stock except one share, are bankrupts, and that the 
attempt of the trustée is to bring in Carrie W. Haley, a nonresident, 
the mother-in-law of Wilmoth, who it seems paid substantially ail of 
thé rrioney which went into the concern, as a défendant, and compel her 
to answer averments which charge her with being a party to certain 
fraudulent acts which it is alleged, subjected her to liability for the 
debts of the corporation. We do not think this can be done without 
sèrving her personally and giving her the opportunity of defending her- 
self in the forum where she is subject to suit. Toland v. Sprague, 12 
Peters, 300, 338, 9 L. Ed. 1093. In the ordinary case, where an as- 
sessment and call is made on the stock of a bankrupt corporation,, the 
order to show cause demands an investigation by the court in charge 
of the bankrupt into the'necessity and propriety of making the assess- 
ment and call; and afterwards, when a suit is brought to collect the 
assessment, the stockholder has the opportunity of presenting his dé- 
fense in the court in which it is necessary, in order to obtain jurisdic- 
tion, to serve him personally. But in the présent case, as we hâve 
suggested, and as the abstract we hâve made of the pétition shows, 
there is presented against Carrie W. Haley a suit in equity which she 
ought not to be compelled to answer, except in the proper forum, and 
àfter that Personal service which the law accords her as a means of 
protecting her rights. A court of bankruptcy has no jurisdiction of a 
suit at law or in equity brought by a trustée to recover property or 
collect debts, or to set aside transfers of property alleged to be fraud- 
ulent, except by consent of the défendant. Loveland on Bankruptcy, § 
30, p. 97, section 20a, p. 100, et seq. ; Bardes v. Hawarden Bank, 178 
U. S. 534, 30 Sup. Ct. 1000, 44 L,. Ed. 1175. By the améndment of 
February 5, 1903, such court was given jurisdiction of suits for the 
recovery of property under section 60b, section 67e, and section 70e. 
Act July 1, 1898, c. 541, 30 Stat. 562, 564, 565 [U. S. Comp. St. 1901, 
pp. 3445, 3449, 3452], as amended by Act Feb. 5, 1903, c. 487, §§ 13, 16, 
33 Stat. 799, 800 [U. S. Comp. St. Supp. 1907, pp. 1031, 1032]. But 
this is not a case of a preferential or fraudulent transfer under those 
sections. ■ The suit oUtlined in the bill is therefore one of a plenary na- 
ture of which the bankruptcy court has no jurisdiction except by con- 
sent oî the défendant, of which there is no prêteuse hère. The motioh 
to set asidè the service by mail and publication of the order to show 
cause shoùld therefore hâve been sustained. 

The jùdgment of the court below is reversed, and the case remanded, 
with directions to set aside the service, and to dismiss the pétition. 
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HENRY V. NORTH AilERIOAN RY. ÇONST. CO 

(Circuit Court of Appeals, Elghth Circuit. November 29, 1907.) 

No. 2,571. 

1. Damages— Measubb of Damages— Bkbach of Oonteact to Deliveb Bonds. 

The measure of damages for breach of a contract to dellver bonds of 
a corporation, the considération for which bas been paid, is the value of 
the bonds at the time they should bave been dellvered under the contract, 
wlth iaterest, and such value is prima facle their face value. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Damages, il 344- 
350.] 

2. Evidence— Heaksat—Maekbt Value— Evidence of SALEa 

Where the bonds of a corporation hâve been sold In market, or there is 
an established demand therefor, this may be shown as a means of flxing 
their value in measurlng the damages for breach of contract by nonde- 
llvery, but such marli:et value is not conclusive, and it may be shown that 
their real intrlnslc value Is elther greater or less, and where there is no 
established market value, the real value is to be ascertained from such 
éléments of value as are obtainable. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 1214- 
1216.] 

3. Damages— OONSTBUCTioN or Contbaot. 

Where a contract provided that plaintiff should receive for dolng certain 
work "the sum of slxty-five hundred dollars, said sum to be pald • * • 
in the flrst mortgage bonds" of a corporation, and there was a failure to 
dellver the bonds, plaintiff is not entitled to recover, as the expressed value 
of the work, the sum of $6,500 in money, regardiess of the value of the 
bonds. 

4. Samb. 

An action to recover damages for breach of a contract to dellver a certain 
amount in face value of the bonds of a corporation is not one for fraud, 
and plaintiff is not entitled to recover the face value of such bonds be- 
cause the défendant may hâve caused the corporation to issue bonds for 
an amount largely exceeding the value of its assets, but the only issue, 
where the nondelivery is admitted, is as to the value of the bonds at the 
time they should hâve been dellvered. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Damages, §§ 344- 
350.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

K. C. Schuyler (W. F. Schuyler, on the brief), for plaintiflf in error. 
Henry McAUister, Jr. (Vaile & Waterman, on the brief), for de- 
fendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The plaintiff in error (hereinafter desig- 
nated the défendant) entered into a contract with the défendant in er- 
ror (hereinafter designated the plaintiflf) for the construction of a street 
railway at Shawnee, Okl. T. The stipulated amount of the cost of 
the work was $74,800. There was to be paid in cash $34,800. The 
balance of $40,000 was to be paid upon the completion of the work 
by 20 of the first mortgage 5 per cent, gold bonds of the Shawnee Trac- 
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tion Company, each for the principal sum of $1,000, guaranteed by 
the Shawnec' Light & Power Company as to the payment of interest, 
and by. certifieates representing $àO,000 of tlie capital stock of said 
traction company. There was a supplemental contract afterwards en- 
tered into between the parties for doing some additional work "for 
the sum of sixty-five hundred dollars ($6,500), said sum to be paid 
immediately upon completion of the extension aforesaid, in the first 
mortgage bonds of the Shawnee Traction Company, at their face value, 
and in addition to said bonds, an equal amount ($6,500) of the full paid 
capital stock of the Shawnee Traction Company, said bonds and 
stock to be of the same description and issue as that to be given" un- 
der the former contract. The contract and undertaking of the con- 
struction company was fully performed. The contract price, in man- 
ner and form as prescribed in the contract, was fully paid with the 
exception of the $6,500 oî the first mortgage bonds under the supple- 
mental, contract, Deraand for and refusai to deliver the bonds accord- 
ihg to the contract constitute the basis of this suit. The answer admit- 
ted that the $6,500 of bonds had nbt been delivered, but denied that 
any stiim was due plaintiff by reason of the matters complained of. 

It being conceded that the plaintifï had fully performed its under- 
taking, but the défendant had failed to keep and perform his contract 
by delivering to the plaintifï the $6,500, face value of bonds, in the 
action for breach of contract the essential question is: What is the 
measure of damages? The answer the law makes is: The value of 
the bonds at the time they should hâve been delivered under the con- 
tract. Prima facie the amount expressed upon the face of the bonds 
is the value thereof. 3 Sutherland on Damages (3d Ed.) p. 1921; 
2 Clark & Marshall on Corporations, p. 1170; Moffit v. Hereford, 
133 Mo. 513, 34 S. W. 353; Menkins v. Menkins, 33 Mo. 352, 253; 
Meixell v. : Kirkpatrick, 29 Kan. 679, 685; Potter v. Merchants' Bank, 
28 N. Y. 641, 86 Am. Dec. 273; Baldwin v. Central Savings Bank, 
17 Colo. App. 7, 67 Pac. 179 ; Express Company v. Parsons, 44 111. 
313-^317; Hersy v. Walsh, 38 Minn. 531, 38 N. W. 613, 8 Am. St. 
Rep. 689. 

When, therefore, the plaintifif had shown that the défendant had 
failed to deliver the bonds in question when they should hâve been 
delivered, it had made out a prima facie case entitling it to judgment 
for the face value of the bonds, with interest f rom date of def ault. 
The défendant then assumed the laboring oar to show, if he could, 
that the actual value was less. At the threshold of his. undertaking 
to do this, the objection was interposed on behalf of the plaintiff that 
the only criterion for ascertaining this fact was the market value of 
the bonds. As the évidence showed that at that time the bonds had 
acquired no market value, the court ruled that the plaintiff was enti- 
tled to judgment for their face value, with interest. This was error. 
Where a given article or commodity, or stocks and bonds of an associa- 
tion or corporation, hâve been sold in market, or there is an establish- 
ed demand therefor, this mày be shown as a means of fixing the value 
in measuring thé damages for breach of contract for nondelivery. This 
for the reason that, if they càn be bought in the market, the vendee or 
person entitlèd to thern can thereby "replace himself " ; but even this 



HENRY V. NOETH AMERICAN RT. CONST. CO. 81 

market value may not be conclusive in the sensé of a conclusive lé- 
gal presumption. "It stands as a criterion of value because it is a 
common test oî the ability to purchase the thing. In such cases, what 
is called the 'market priée,' or the quotations of the articles for a giv- 
en day, is not the only évidence of value. The true value may be 
drawn from other sources." 3 Sutherland on Damages (3d Ed.) p. 
1894 ; Sedgwick on Damages (8th Ed.) § 250 ; 2 Cook on Corpora- 
tions (4th Ed.) § 581; Colebrook on Collatéral Securities (2d Ed.) 
546; 3 Clark & Marshall on Private Corporations, p. 1170. 

The bonds, having acquired no market value, did not, howeiver, 
leave the défendant helpless. Resort in such contingency may be had 
to other sources of information for ascertaining the actual value. The 
plaintifï would hâve the right to show that the real intrinsic value of 
the bonds exceeded their face or market value ; and the défendant, in 
the absence of any established market value, would hâve the right to 
show that the real value was less than that called for on their face. 
"In such cases the real value is to be ascertained from such éléments 
of value as are obtainable." Murray v. Stanton, 99 Mass. 345 ; Fréon 
V. Carriage Company, 42 Ohio St. 30. 38, 51 Am. Rep. 794 ; 2 Cook 
on Corporations (4th Ed.) § 581 ; 2 Clark & Marshall on Private Cor- 
porations, 1170 ; Jonas v. Noël, 98 Tenn. 440, 444, 39 S. W. 724, 36 
h. R. A. 862 ; Trust & Savings Company v. Home Lumber Company, 
118 Mo. 447, 24 S. W. 129; Gréer v. Lafayette County Bank, 128 
Mo. 559, 577, 30 S. W. 319 ; Moffit v. Hereford, supra ; Redding v. 
Godwin, 44 Minn. 358, 46 N. W. 563 ; Industrial & General Trust 
Company v. Tod, 180 N. Y. 215, 231, 73 N. E. 7 ; Griggs v. Day, 136 
N. Y. 162, 32 N. E. 612, 18 E. R. A. 120, 32 Am. St. Rep. 704 ; Crich- 
field V. Julia, 147 Fed. 65, 77 C. C. A. 297; Nelson v. First National 
Bank, 69 Fed. 798, 16 C. C. A. 425. 

The défendant sought to introduce évidence for the purpose of 
minimizing the value of the bonds. As this line of proof was eut ofï 
by the ruling of the Circuit Court, on the ground that the only criterion 
for ascertaining the value of the bonds was their market value, we do 
not feel called upon to discuss and pass upon the character of proof 
ofïered by the défendant as to its competency and relevancy. Some 
of the questions put to the witnesses may hâve been obj ectionable. 
But, as it cannot be known whether or not, on another trial, the de- 
fendant will reofïer ail or any of such testimony, until the trial court 
has ruled on the question of their relevancy and admissibility any dis- 
cussion of the suggested proof at this time might be merely académie. 
In some of the authorities above cited will be found outlines of the 
character of proof on such issue, which may be a guide to the trial 
court on further hearing. 

With ingenious force, the learned counsel for plaintifï makes con- 
tention that a correct exposition of the contract entitled him to the 
payment of $6,500 in money, as the expressed value of the work, and 
that he is not limited to the bonds in kind. This contention cannot be 
sustained. While the contract stated that the considération was "the 
sum of sixty-five hundred dollars," it expressly stipulated that "said 
sum to be paid immediately upon the completion of the extension afore- 
158 F.— 6 
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said in the first mortgage bonds of the Shawnee Traction Company at 
their face value." This was an express prescription as to the thing in 
which the bonds were to be paid. If at the time the bonds became de- 
niandable their actual value had been $10,000, it would doubtless be 
deemed by counsel for the plaintiff as rather audacîous for the de- 
fendant to corne into court and tender 65 bonds in discharge of his 
obligation when their value had shrunk to $5,000. The plaintiff would 
hâve the right to reply : "Non haec in foedera veni." He would be en- 
titled to demand, because such is' the letter of his contract, the bonds 
or their value at the time they should hâve been delivered. It is to 
be borne in mind that the plaintiff had received $6,500 of the capital 
stock o.f the company, which was à part of the considération for the 
work donc under the supplemental contract. If, in addition thereto, 
the plaintiff is to hâve payment in cash to the amount of $6,500 on the 
contention of its counsel that the contract so meant by the expression 
•'for the sum of $6,500," the resuit would be that the plaintiff would 
get for his work and material, not only the cash value thereof, but, 
in addition thereto, $6,500 "of the full paid capital stock of the Shaw- 
nee Traction Company." Reason and authority are against this con- 
tention. Cleveland & P. R. Co. v. Kellev, 5 Ohio St. 180; Johnson 
V. Dooley, 65 Ark. 71, 44 S. W. 1033, 40'L. R. A. 74; Eastern Rail- 
road Company v. Benedict, 10 Gray (Mass.) 212; Rutan v. Hinch- 
man, 29 N. J. Law, 112. 

The final contention of counsel for the plaintiff is that, it appear- 
ing from the whole record that the directed verdict on behalf of the 
plaintiff is justifiable on other ground than that assurtied by the trial 
court, the judgment should be affirmed. This contention is predicated 
of a statement made by defendant's counsel in seeking to introduce 
évidence to show that the actual value of the bonds was less than 
their face value. Inter alla, counsel for défendant, in stating what he 
propDsed to show by the défendant Henry, said: 

"Furtlier, that at the date, to wit, May 20, 1904, the Shawnee Traction 
Company had an aiithoi-ized bond issue under its first mortgage of .^250,000 of 
Iwnds, of whicli $lôO,()00 were outstanding. aud that the plant of the company 
at that time, subject to the mortgage and lionds, includlng francliise and ail 
assets of the, company, did not exceed in value the sum of |35,000." 

The argument is that as the défendant had not only agreed to de- 
liver so many bonds, but full paid stock of the company, the plaintiff 
company had the right to assume that the bond issue would bear an 
honest, équitable relation to the capitalization and the value of the 
property; and therefore it does not lie in the mouth of the défendant, 
who was the président and active promoter of the traction company 
to escape Hability to the plaintiff by showing thât he had issued 
$250,000 of first mortgage bonds, of which $150,000 were outstanding, 
when the plant, etc., did not exceed in value $35,000. In support of 
this contention the case of Crichfield v. Julia, 147 Fed. 65, 77 C. C. A. 
297, is cited. While the court in that case held that it was to be pre- 
sumed the parties had in mind a substantial value in making a con- 
tract for $100,000 of préferred stock, yet it was simply to answer 
an argument that the préferred stock could hâve had no value be- 
cause it was never issued or provided for in the organization of the 
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Company, and that the défendant Crichfield purposely omitted to pro- 
vide for the issuance, and therefore the presumption that it was of par 
value was rejected by the court. And in its instructions throughout 
the jury were told it was for them to find the value of the $100,000 of 
preferred stock, based upon the best évidence obtainable. That is not 
this case. The contract declared on is a single common law action to 
recover damages for nondelivery of a given number of '"first mortgage 
bonds." It is not an action on the case for the recovery of damages 
resulting from- an actual f raud on the part of the défendant by reason 
of an overissue of bonds to the plaintifF's injury. Moreover, the proof 
scught to be made, as indicated by the defendant's offer, was simply 
that the company had an authorized issue of $250,000 of first mortgage 
bonds. It did not appear that such amount had been issued ; and the 
proof offered was merely to show that at the time when the bonds due 
the plaintifif became deliverable, the value of the. property to secure 
the bonds did not exceed $35,000. Under the issue made on the plead- 
ings the only question for judicial ascertainment is: What was the 
actual value of the $6,500 of bonds of the first mortgage class at the 
time they should hâve been delivered ; and not whether the traction 
Company had defrauded the plaintiff by an overissue of bonds. 

It results that the judgment of the Circuit Court must be reversed, 
and the cause remanded, with directions to grant a new trial. 



NOVELTY TUFTING MACH. CO. v. BUSER et al. 

(Circuit Court of Appeals, Sixtli Circuit. December 17, 1907.) 

No. l,68.j. 

1. Appeai^Powebs of Loweb Court after Remand— Bill op Review— Leave 

TO File Bill— Application to Appellate Court. 

An application for leave to file a biU of review should be flnally deter- 
niined on tlie merits by the court whieh entered the decree sought to be re- 
viewed ; but, where such decree was entered by a Circuit Court pursuant 
to a mandate from the Circuit Court of Appeals, permission should be 
oMained from the latter court to pre.sent such application to the court be- 
low, and such permission wlU only be granted where on the case made 
the appellate court has a strong impression that the decree ought to be 
opened and reviewed by the Circuit Court. 

2. Equity— Bill op Review— (Jrounds for Rkview— Newly Discovereu 

Evidence. 

Where the Circuit Court of Appeals in a suit for infringement of a 
patent sustained the défense of prlor use, and dlrected a decree dls- 
missiug the bill on the production of an evidently old and used machine 
and photographs of it, shown to hâve been taken maiiy years before, when 
the machine was in the possession of défendants, and on évidence of wit- 
nesses who testlfled to the use of such machine while in défendants' em- 
ploy at that time, permission to apply to the Circuit (îourt for leave to 
file a bill of review will not be granted on a showing that other employas 
who worked for défendants at différent times will testify that they did 
not see or know of such a machine. 

fEd. Note. — For cases in point, see Cent. Dig. vol. 19, Eiiulty, §§ 1091- 
1093.] 

3. Same— Diligence. 

It is not a sulfleient excuse for failing to take the testimony of wlt- 
nesses known to hâve some kuowledge respecting the matters in controver- 
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sy that they refused to state what their testimony would be, and a party 
sa failing is not entitled to file a bill of review after decree to présent their 
téstlmony as newly dlscovered évidence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 1094.] 

Pétition for É.evision of Proceedings of the Circuit Court of the 
United States for the Eastern Division of tlie Southern District of 
Ohio. 

On pétition for leave to file a bill of review in the Circuit Court. 

W. F. Murray, for petitioner. 
A. M. Allen, for respondents. , ' 

Before LURTON, SEVEl-ENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is a pétition for leave to file in 
the Circuit Court. a bill of review in the cause above entitled, which 
was for the, infringement of letters patent, and was heard in that court 
upon pleadings and proofs and by this court on appeal from the de- 
cree there rendered. The court below sustained some of the claiins 
of the patents which were for tufting cushions, chairs, and the like, 
and, finding infringement, decreéd for the complainant. The défend- 
ant appealed to this court.: We were of opinion that the patents were 
altogether. void by reason of the former public use of a machine em- 
bodying the same devices, and reversed the decree. 151 Fed. 478. 

The pétition is grounded upon an allégation of new évidence discov- 
ered since the final decree of the Circuit Court, and the questions pre- 
sented are, as stated by' counsel for the petitioner: 

"First. Sas ' this évidence come to the knowledge of your petitioner since 
the period it could hâve made use of it In its suit? Second. Could your peti- 
tioner hâve found this évidence by the use of reasonable diligence in time to 
hâve made Use of it in this suit? Third. Had this évidence been before the 
court, is there a probability that it would hâve produced a différent resuit? 
— citing Daniel!, Ohan. Pr. 1577; Story Eq. PI. 412, 413, 417; Kisinger-Ison 
Co. V. Bradford Belt Oo„ 123 Fed. 91, 59 C. C. A. 221; Jourolman v. Ewing, 

85 Fed. 103, 29 O. C. A. 41 ; Society of Sliakers v. Watson, 77 Fed. 512, 23 C. C. 
A. 263 ; Purcell V. Miner, 4 Wall. 521, 18 L. Ed. 435." 

The rule by which this court is governed in disposing of such ap- 
plications is this: If, upon the case made, we hâve a strong impres- 
sion that the decree which we havé directed to be entered in the Cir- 
cuit Court ought to be reopéned and reviewed in that court, we will 
release thç Jower court from its obligation. to observe our mandate to 
the extent of allowing it to entertain, the application and décide upon 
its merits; but not otherwise. ■ The decree entered upon the direction 
of'the af>pella:te' court, though in fdrm it is the decree of the lower 
court, yet is in . substance its own decree, ànà it ought rjqt for light 
reasons to allow it to be disturbed. Nevertheless, if it is seen îrora 
circumstances coming subsequently to light that the decree is probably 
contrary to the jtistice and right ôf the case and there bas been no nég- 
ligence or o.ther fault on the part of the aggrieved party, the appellatc 
court oug'ht not'to permit its mandate to stand in the way of the correc- 
tion of the decree which it has caused the lower court to enter. Normal- 
ly a bill of review is addressed to the court where the final decree is en- 
tered and which is proceeding with its exécution, and the only embar- 
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rassment which the court below has is that its decree has been ordered 
by an appellate court. But the cause is at its finish pending in the 
court below, and not in the appellate court. Due regard to the forms of 
procédure would seem to require that the court which made the decree, 
though it was donc under a mandate should ultimately, when freed 
from its obligation to exécute the decree as ordered, pass upon the 
merits of an application for leave to file a bill of review. 

The défense which we sustained was that there had been a prior 
public use by the défendant of substantially the same invention more 
than two years before the supposed invention or inventions for which 
the patents were granted. The défense was sustained upon the pro- 
duction of an evidently old machine and of photographs which were 
shown to hâve been taken of it many years ago while it was in the pos- 
session of défendant, and the évidence of witnesses who, while then in 
the emplo3^ment of the défendant, saw and used it in his business. The 
newly discovered évidence is that of other witnesses who were at dif- 
férent times in the ernployment of the défendant who are expected to 
testify that during the times they were so employed they did not see or 
know of such a machine, a species of négative testimony which would 
not disprove the former use, and, indeed, is not necessarily in con- 
fiict with it. We did not find that the former use was constant, nor 
was it necessary that it should be so in order to anticipate the inven- 
tion of the patents. We relied much upon the appearance of the old 
machine and the évident marks of wear from former use. And thèse 
indications were naturally more persuasive than the oral testimony of 
witnesses. 

With regard to the ignorance of the complainant of this new évi- 
dence, and its diligence in finding it while the proof was being taken, 
it appears that the witnesses whose testimony is now wanted had been 
in the employment of the défendant during the time when the iTiaçhine 
was, or might hâve been, in use in the defendant's business and that the 
complainant knew this. But he foirebore to subpœna them, because, 
as is said they were manifestly under the influence of the défendant 
and afraid to testify against him,and would not state what they would 
testify to. And now the petitioner has not been able to get their affi- 
davits for the same reasons. But that was not a sufficient reason for 
not securing their testimony. The attitude of thèse witnesses, when 
the proofs in the cause were taken, necessarily implied that their tes- 
timony would hâve been favorable to the plaintifif, and due diligence 
required that the witnesses should then hâve been required to give 
their testimony. And we are convinced that, if the same effort had 
been made to secure the testimony of thèse witnesses before the hear-' 
ing of the cause as has been displayed since the décision of this court, 
there would hâve been as good a chance for securing it then as now. 
It has been laid down by high authority that paroi évidence is too un- 
reliable to justify the granting of a review. Taylor v. Sharp, 3 P. 
Wms. 37i, per Talbot, Lord Chancellor; L,ivingston v. Hubbs, 3 
Johns. Ch. (N. Y.) 124, per Chancellor Kent; Southard v. Russell, 16 
How. 547, 569, 14 L. Ed. 1053, per Mr. Justice Nelson. But we think 
that, although in rriost cases this rule might properly be applied, yet 
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there might be exceptions to it when the paroi évidence is of so direct 
and positive, and of such a controlling character as to leave no fair 
doubt of error in the decree. 

For the reasons wfhich we hâve given, vk'e cannot think the court 
below would, in the circumstances hère shown, be justified in granting 
leave to file the proposed bill of review, and we must therefore with- 
hold our consent thereto. 

The pétition is accordingly denied, with costs. 



SMITH r. ARMOUR PACKING CO. 

(Circuit Court of Appeals, Elghth Circuit November 27, 19&7.) 

No. 2,542. 

TBOVEB AND OoNVEBSioN—TiTLE— Innocent Pubohaser. 

Plalntlff advaneed money for the purchase of certain eattle for plalntiff 
under an agreement that T. should purchase the cattle with plaintlff's ad- 
vances, pasture and care for them at T.'s expense, and when sold, after 
returning the money advaneed by plaintiff without interest, the profits 
arising should be equally dlvided between them. Plaintiff left with T. 
biils of lading for billing the eattle when they were to be shipped to mar- 
ket, and he, with plaintiff's Icnowledge, shipped 50 of the cattle, and ae- 
eou'ijted to plaintiff for the proeeeds. T. thereafter shipped the cattle in 
controversy, which défendant purchased in good faith In the oisen market, 
the proeeeds of which T. failed to account for. Hcld, that T. had an inter- 
est In the cattle entitling him to their possession, and that defendant's pur- 
chase thereof did not constitute a conversion of plaintiff's interest, under 
the rule that, where one of two innocent parties must sufifer, he must bear 
the loss whose act put it In the power of the third party to commit the 
wrong. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 47, Trover and Con- 
version, §§95-98.] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritorv. : 

Eo'r opinion below, see 6 Ind. T. 479, 98 S. W. 165. 

W. A. Ledbetter and S. T. Bledsoe, for plaintiff in error. 
H. C. Potterf and W. F. Bowman, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The plaintiff in error brought an ac- 
tion in trover against the défendant in error for the conversion of 
77 head of cattle. The controversy arose out of substantially the fol- 
lowing state of façts : The plaintiff furnished the money with which 
John Thrasher boiîght the cattle, under the agreement that Thrasher 
was to o^sture and care for them, and when sold, after returning to 
plaintiïf the money advaneed for the purchase, without interest, the 
profits arising from the sale were to be equally divided between them. 
According to the plaintiff's testimony, tins arrangement was but a 
continuation of the terms of an antécédent agreement between them 
respecting the purchase and sale 6f mules. As that contract was in 
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writing it must speak for itself. The plaintiff was to fumish the 
money, and Thrasher was to buy the mules, "gather them up, feed, 
pasture, and graze them, and to be at ail the expense in taking care 
of them." In the purchase of the mules Thrasher used checks of the 
Ardmore National Bank, made payable to the order of the vendor, 
"and in the left-hand corner of each check he should direct the check 
thus : To C. R. Smith, Ardmore, I. T., and attach a biU of sale from 
the party from whom such mule or mules are purchased for each check 
so given." The mules so purchased were to be the property of the 
plaintiff. The closing paragraph of the contract is as follows : 

"When said mules iive sold, tlie purchase priée of same shall be retained by 
the said C. R. Smith, and ail moneys received from the sale of snid mules, after 
the pureliase priœ bas been so retiirned to said C. R. Smith, shall be equally 
divided between said C. R. Smith aud .Tohn Thrasher, aiid the said Thrasher 
is not to be tharged with any iuterest on the money advanced by said Smith in 
the buying of said mules." 

The évidence shows that the plaintiff left with said Thrasher bills 
of lading for billing the cattle in question when they were to be ship- 
ped to market ; but they were not billed out in the name of the plain- 
tiff as consigner. The évidence further shows that the number of 
cattle bought by Thrasher under the arrangement was 128 or 130 head. 
The first shipment made by Thrasher was about the 31 st day of Jutie. 
1902, of two car loads, containing about 50 head. While the plaintiff 
claims that he was from home when both shipments were made, his 
own testimony is that, with knowledge of the fact that Thrasher had 
shipped the said 50 head of cattle, he received payment of his interest 
therein from Thrasher out of the proceeds. The last shipment of 
three car loads,, of the 77 cattle in question, was made about the 28th 
or 30th of June, 1902. It was the proceeds of this last shipment which 
Thrasher failed to account for. At the conclusion of the plaintiff's évi- 
dence the District Court directed a verdict for the défendant, on the 
ground that the évidence disclosed a partnership relation betweén the 
plaintiff and Thrasher in said cattle. This judgment was affirmed by 
the Court of Appeals of the Indian Territory, but not on the ground of 
the existence of such partnership. 

In his testimony the plaintiff sought to hâve it believed that under 
the arrangement between him and Thrasher the latter had no other 
office to perform than to buy the cattle, pasture, graze, and care for 
them, with no authority to ship or sell them in the market. To this 
end, he claimed that one Addington was to détermine when and how 
the cattle were to be shipped. He admitted, however, that Thrasher 
"was to take them [the cattle] over and ship them," but in his namc. 
The only office, in fact, that was to be performed by Addington was 
that, as he was an experienced cattle man, he should assist in cutting 
out the cattle, and selecting those that were deemed fit for market. 
But he had nothing to do with the shipping and sale of the cattle. 
There was nothing on the face of the contract to indicate that the 
marketing of the cattle was to be donc alone by the plaintiff; but as 
the cattle were left in the exclusive possession of Thrasher, and "after 
the purchase price had been so returned to" the plaintiff, the remam- 
der, if any, should be divided between them, Thrasher had something 
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liiore than a possessory right to the cattle. He had a direct condition- 
al interest in the proceeds of the sale. The plaintiff could not take 
•Jrom Thrasher the possession and dispose of the cattle. As Thrasher's 
compensation for his trouble, care and cost of keeping' the cattle de- 
pended entirely on the profits arising from the sale, his right of pos- 
session coiild not be interfered with by the plaintiff until sale and de- 
liveryby his consent. The interest of the plaintiff would attach to the 
proceeds. When he leît the cattle thus in the possession of Thrasher, 
with blank shipping bills to be used by the latter, and the cattle were 
thus shipped to market by Thrasher, the purchaser in the open mar- 
ket, in good faith, was not guilty of conversion as to the interest of 
the plaintiff. The case présents an apt instance for the application of 
the wholesome rule that, where one of two innocent parties must suf- 
fer, he must bear the loss whose act put it in the povver of the third 
garty to commit the wrong. 

We agrée with the conclusion reached by the Court of Appeals of 
the Indian Territory that, although the relationship between Smith and 
Thrasher may not hâve been that of copartners, yet in view of the fact 
that the plaintiff, by accepting the proceeds of the sale of the first 50 
head of cattle, had recognized Thrasher's right to sell, and as the plain- 
tiff put Thrasher "in possession of the cattle — a badge of ownership — 
unless some collusion with the purchaser was shown, Smith would be 
as much bound by Thrasher's acts as if they were in fact partners." 
Trapnall v.Burton, M Ark. 371: Jowers v. Phelps, 33 Ark. 465. As 
the plaintiff intrusted theentire matter of purchasing the cattle to 
Thrasher, why was Thrasher not authorized to sell, as a means of as- 
certaining the profits, in the absence, in the written instrument, of any 
prescription as to who should sell ? 

It results that the judgments of the United States Court of Appeals 
of the Indian Territory and of the District Court of the Territory are 
affirmed. 



PISHBACK v. FOND DU LAC & N. E. RY. CO. 

(Circuit Court of Appeals, Seventli Circuit. October 1, 1907.) 

No. 1,331. 

COEPOBATIOPfS— INCBEASE OF CAPITAL STOCK— WlSCONSIN STATUTE. 

St. 1898, Wis. § 1774, authorizes the stockholders of a corporation to 
ameud Its articles of organlzation so as to Increase or diminlsb its capital 
stock, anfl provides that a eertlfled' copy of the amendment shail be filed 
in the office of the Secretary of State and also recorded in the office of 
the register of deeds where the corporation is located, and that "no 
amendment shall be of effect until so recorded and such amendment shnll 
be void until so filed and recorded." HeH that, under such provision, an 
amendment increasing the capital stock of a corporation upon belng filed 
dld not relate back to the time of Its adoption, but that until tbe date oC 
its tiling the capital stock for ail légal purposes remained as before it was 
adopted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
173-180.] 
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In Error to the Circuit Court of the United States for tlie Northern 
District of Illinois. 

The facts are stated in the opinion. 

Charles Quarles, for plaintiff in error. 
John H. S. Lee, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The action in the Circuit Court was 
to recover from plaintifï in error, a citizen of Illinois, the sum of fiif- 
teen thousand dollars, paid to him by défendant in error, a citizen of 
Wisconsin, under a contract wherein plaintiff in error was to sell the 
bond issue of défendant in error, or as much thereof as might be nec- 
essary for the commencement and carrying on of the construction of 
a raiiroad project by the défendant in error, amounting to one million, 
seven hundred and fifty thousand dollars ; the fifteen thousand dollars 
sued upon having been paid plaintifï in error, in advance, for such 
services. 

The déclaration, when the case went to trial, besides the common 
counts, contained a spécial count alleging failure to perform by plain-» 
tiflf in error, and rescission by défendant in error, with demand for the 
repayment of the money advanced. Several défenses having been in- 
terposed, the case went to a jury, upon whose verdict in favor of de- 
fendant in error for the sum claimed, a judgment was duly entered. 

The only défense brought hère for review grows out of section 1773 
of the statutes of Wisconsin of 1898, reading as follows : 

"No such corporation shall transaet business with any otber than its mem- 
bers until at least one-half of Its capital stock shall hâve been duly sub- 
scribed and at least twenty per centum thereof actually paid in ; and if any 
obligation shall be contracted in violation hereof the corporation ofCending 
shall bave no right of action thereon," 

— the claim of plaintifif in error being that at the time of the transac- 
tion sued upon, out of which the obligation to repay arises, twenty per 
cent, of the capital stock of défendant in error had not actually been 
paid in. The original capital stock of the défendant in error was ten 
thousand dollars; and there was proof sufïîcient to go to the jury to 
show that two thousand, or twenty per cent., had been paid in at the 
time the contract with plaintiff in error was made. But it is averred 
that before that time a resolution had been passed, in pursuance of the 
laws of Wisconsin, increasing the capital stock to seven hundred and 
fifty thousand dollars ; which resolution, subsequently to the transac- 
tion sued upon, was fàled with the Secretary of State, whereby, by re- 
lation back to the time the resolution was passed, the capitalization was 
seven hundred and fifty thousand dollars, at the time the resolution 
was passed, and therefore at the time of the transaction sued upon — 
the whole point of this défense turning upon the question whether 
the increased capitalization dates from the passage of the resolution, 
or from its filing with the Secretary of State. 

Section 1774 of the Revised Statutes of 1898 of Wisconsin provides : 

"Any corporation organized under this ehapter may, at any meeting of its 

members, by a vote of at least two-thirds of ail the stock then outstanding, in 

case of stock coriiorations, without stock, unless a greater vote shall be ïe- 
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qulred in Its articles, amena its articles of organization so as to Increase or 
diminisli its capital stock. * « * Whan adopted, a copy of such amend- 
luent, with a certiflcate thereto affixed, signed by tiie Président and Secretary, 
or if noue, tlie corresponding ofHcers, and sealed witli the corporate seal. If 
llu-re be any, stating the fact and date of adojition of sueli aniendment, and 
tliat such copy is a true copy of tlie original, shall be flled In the offlee of the 
Sec]-ptary of State, and within thirty days after such flling by the Secretaiy 
of State, a lilie copy shall be recorded in the ofiice of the reglstrar of deeds 
where such corporation is located. * * ♦ And no amendment shall be of 
effect until so recorded, and such amendment shall be void until so tiled and 
recorded." 

It seenis clear to us that such increase of capital stock is not effective 
until filed and recorded, for such is the exact lapguage of the statute. 
And it seems equally clear to us that until such increased capitaliza- 
tion does take effect, the preceding' capitalization remains in eiïect, for 
otherwise the capitalization during a certain period of the company's 
existence would not be a fixed figure, but would be in nubibus ; dé- 
pendent, not as the law contemplâtes upon the record open to the 
public, but upon whether a certain resolution, wholly within the keep- 
ing of the corporation's olïicers, shall or shall not thereafter be filed for 
.record. And upon this view, as to Avhat under the law of Wisconsin 
was the capitalization of défendant in error at the time of the transac- 
tion sued upon, thé défense under review disappears. 

The judgment of the Circuit Court is afifirmed. 



HAYDEN V. OGDïiX SAVINGS BANK. 

(Circuit Court of Appeals, Eighth Circuit. Nov»mber 29, 1907.) 

No. 2,631. 

1. Wbit of Bbbob— ITiNDiNOS ofFaot— Conclus! VENESS. 

Where an action is tried to the court, and there is no stipulation that 
the court sliallmake a spécial flnding of ,facts or any request therefor, the 
court's coiielùislon on the faets is in thé nature of à gênerai verdict, and is 
conelusivè o( ail matters îof fact to the âame extent as the verdict of a jury. 

[Ed. Note.-— For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
: il 3955-3969.] . . • 

2. Samet-Recobd-i-Scope or Ke^iiew. 

Where^ in an action, tried, by the court, there was neither stipulation nor 
request for a spécial flnfllng of facts and no such îinding was made, the 
Inquiry oh a writ of error is limlted to the sufflciency of the pétition, and 
the rulings on questions bf law arislng during the trial, if any are pre- 
■served,. ' . ■ ■'.',■■■■ : , ' ■ 

3. SAMB--AgStG'NMENTS OF EjEtlBOE— HOLDINGS ON QUESTIONS OP LAW. 

Where no déclarations of law were re<iuested by èither party in an ac- 
tion tried \fS the court, and none were given by the court of its own mo- 
tion, assignments of error directed to thé holdings of ihe court on questions 
of law could not be revîéwéd on writ o£ error. 

4. Same— Opinion. 

ïhe opinion of the trial court In an action tried by tUe court wlthout a 
jury Is notavâilable on a writ of error as a spécial flnding of facts and 
déclarations of law predlcated thereon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 2339.] 
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5. Same— Stipulation— PiLiNG. 

Wliere a stipulation of facts in an action tried by the court was not flled 
in nor eonsidored by the trial court, it could not be considérée! on a writ of 
crror, the only office of which is to revlew the action of the trial court on 
questions of law presented by the bill of exceptions. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Utah. 

Hiram E. Booth, E. O. Lee, Cari A. Badger, and Albert H. Glea- 
son, for plaintiff in error. 

C. C. Richards (A. E. Pratt, on the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The plaintifï in error brought suit 
against the défendant in error to recover the sum of $3,400 alleged 
to be owing by the défendant on a contract executed between it and 
W. E. Burns & Co., the plaintifï claiming to be the assignée of said 
contract after its performance by said W. F. Burns & Co. By stip- 
ulation of the parties the case was tried to the court without the 
intervention of a jury. The court found the issues for the de- 
fendant, and adjudged that the plaintifï take nothing by his action. 
There was no stipulation between the parties that the court should 
make a spécial finding of facts, nor was any request made to the 
court to do so. In such situation the conclusion of the court on the 
facts is of the nature of a gênerai verdict, and is "conclusive upon 
ail matters of fact, precisely as the verdict of a jury." The inquiry 
in this court in such condition of the record is, therefore, "limited 
to the sufficiency of the complaint (or pétition) and the rulings, if 
any be preserved, on questions of law arising during the trial." 
Lehnen v. Dickson, 148 U. S. 71, 72, 73, 13 Sup. Ct. 481, 37 L. Ed. 
373; Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321, 28 L. 
Ed. 862. 

No question is made by the assignment of errors as to the suffi- 
ciency of the pétition in stating a cause of action. There was no 
request by the plaintifï for a directed verdict. There was no ques- 
tion raised in the assignment of errors to the efïect that there was 
no évidence to support the verdict. The only assignment of error 
touching the action of the court in ruling on the admission of évi- 
dence pertains to an objection to certain questions put to the wit- 
ness Catlin; but in the brief of counsel for plaintifï in error "this 
assignment of error is waived." 

Ail the other assignments of error are directed to the holdings 
of the court on questions of law. As no déclarations of law were 
requested by either party, and none were given by the court, sua 
sponte, such assignments are inefïective. They are directed to 
nothing reviewable. Counsel seem to hâve assumed that the opin- 
ion of the court sent up with the record performs the office of a 
spécial fitiding of facts by the court, and of déclarations of law 
predicated thereon. This is a misconception. York v, Washburn, 
129 Fed. 564, 64 C. C. A. 132. 



92 158 FEDEEAL EEPORTBR. 

In their brief filed herein comisel for plaintiff in error hâve set 
ont what purports to be a stipulation respecting tlie facts proved 
in the court below. No such stipulation was filed in the Circuit 
Court, and was not, therefore, considered or passed upon by it; 
and it can perform no other oiïîce in this court than an agreement 
between the respective counsel, for their convenience, as to what 
the évidence on the trial of the case was. As the only office of the 
writ of error is to review the action of the trial court on questions 
of law, and the bill of exceptions in the case includes ail the évi- 
dence presented to the court below, our inquiry is limitcd to the 
transcript of the record sent up from the Circuit Court. 

It results that the judgment of the Circuit Court must be affirni- 
ed, and it is so ordered. 



NELSON V. SOUTHERN RT. 00. 

(Circuit Court of Appeals, Sixth Circuit. January 16, 1008.) 

No. 1,728. 

1. Master and Servant— Death op Servant— Fellow Servant. 

Where several crews of switelimen were engagea in switcliing opérations 
in a raiiroad yard, the members of the différent crews weve fellow sei-v- 
antSi 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 510-514.] 

2. Same— Négligence— RuLES— Question for Jury. 

Where défendant employed several hundred men in a yard eontainlng 
numerous traclcs on whieh they were continuously engaged in moving 
trains and cars, and intestate, a switchman, was killed by the impact 
givën to the cars on one side of him by a train baclting In from that di- 
rection without warning, whether the raiiroad company was négligent in 
failing to prescribe rules for the management of its business in the yards, 
and in failing to require warning of such opérations, was for the jury. 

[Éd. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1032-1043.] 

3. Same— ASSUMED RiSK. 

Where décèdent had worked as a switchman in a raiiroad yard for 
eight or nine months prier to his being crushed and lîilled by the impact 
given to the cars on one side of him by cars of a train backed in on the 
same track without warning, and kuew of the manner of switching in the 
yard during such period, and the absence of a rule requiring warning 
to be given of such opérations, he assumed the risk. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 596.] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 
G. W. Pickle, for plaintiff in error. 
W. L. Welcker, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The plaintiff in this cause sought to 
recover damages for the causing of the death of her husband by the 
négligence of the défendant raiiroad company, The àeceased was a 
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switchman in its employment in its yards at Knoxville, and was at 
the time engaged in separating the unsound cars in a train on one 
of the tracks from the sound ones, and, while engaged in uncoupling 
two of them, was crushed to death by the impact given to the cars 
on one side of him by cars of a train backing in from that direction 
witlrout warning. The crews of both trains were fellow servants, 
and the ground on which the action is based is that the défendant was 
guilty of neghgence, in that it prescribed no rules in regard to the 
conduct and movements of trains when backing into a track where its 
employés were engaged in breaking up and sorting ont trains which 
exposed them to danger. The work in which the deceased was en- 
gaged was of a kind which is highly dangerous, and we think upon 
the circumstances which the évidence tended to show the jury might 
hâve found that the défendant was neghgent in not prescribing rules 
for the management of its business in such circumstances, which were 
calculated to guard its employés from the dangers incident thereto. 
The yard was large, and several hundred men were employed therein 
;n switching cars and trains from one track to another, and in separat- 
ng them and taking them to their various destinations. The tracks 
were numerous, and the movement of cars and trains thereon con- 
stant. In Railroad Company v. Doty, 133 Fed. 870, 67 C. C._ A. 38, we 
recognized the rule contended for by counsel for the plaintiff, that in 
such a business the railroad company is bound to prescribe and en- 
force such rules and régulations as are reasonably necessary for the 
safety of its employés in carrying it on. In the présent case it is 
easy to see that a rule requiring a warning to be given when cars 
are driven into a place where men might be engaged in coupling and 
uncoupling cars might hâve saved the decedent's life. 

But the deceased was a compétent man. He had been employed in 
that yard as a switchman for eight or nine months, and was familiar 
with the manner in which the business was carried on. It is true that 
during that time he was at work in that part of the yard known as 
the "running yard," ont of which cars were run into that part where 
the cars needing repairs were separated, and switched off upon différ- 
ent tracks according to the gravity of the necessity for repairs. But 
his expérience there was in a place where he had equal means of in- 
formation in regard to the management of trains or cars sent thence 
into the next yard as if he had been in the yard into which they were 
taken. The taking out and the taking in of trains were parts of the 
same opération. On the morning of the accident he had been direct- 
ed to take charge of a switching crew in that part of the yard where 
some cars needing repairs were collected and which were required to 
be sorted out and separated; and, although a foreman, was doing 
work beldnging to a switchman, a thing sliown to be not unusual. The 
manner of the switching and the movements of cars that day was 
not différent from that which had been pursued during the whole period 
of his employment in the yard. If this accident had happened directly 
after his employment began, it might hâve been said that he had the 
right to rely upon the presumption that his employer had taken prop- 
er précautions for making the business reasonably safe for its em- 
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ployés. And the same rule would- hâve held good if the sources of 
danger were beyond his ken, and the employer had permitted them 
to continue while the servant was in his employment, for the employé 
does not assume risks which are not apparent and of which he knows 
nothing. But hère the dangers were not obscure. On the contrary, 
they were perfectly obvious, as open to the deceased as to any one, 
and had been for a long time. The case is one falling within the 
exception to the rule above stated. The exception is, as stated by Mr. 
Justice Day in Choctavi^, etc., R. R. Co. v. McDade, 191 U. S. 64, 68, 
24 Sup. Ct. 24, 25, 48 L. Ed. 96 : 

"That when a defeet is known to the employé, or is so patent as to be readlly 
observed by him, lie cannot continue to use the defective apparatus in the face 
of knowledge, and without objection, without assunilng the hazard incident to 
such a situation." 

This was given as a statement of the law in respect to the assump- 
tion of risks arising from physical defects or sources of danger, but 
the same reasons exist for recognizing the exception to the gênerai rule 
in cases \yhere the defeet which gives rise to the danger is a fault in 
the manner in which the business is conducted. A case decided by 
the Circuit Court of Appeals for the Third Circuit is cited in which 
the facts conceming the négligence of the employer were similar to 
the case at bar (Union R. R. Co. v. Tate, 151 Fed. 550, 81 C. C. 
A. 66), and the opinion in that case was delivered by Judge Gray. 
We hâve no criticism to make upon the rule of law in regard to the 
duty of the employer as there laid down. It is not essentially dif- 
férent from that affirmed by this court in the case of Railroad Co. v. 
Doty, supra. But in the case in the Third Circuit the facts did not 
présent the question of the assumption of the risk by the employé. It 
is upon that distinction that we are constrained to affirm the judg- 
ment of the court below. 

Judgment affirmed, with costs. 



THE ,TOHN A. HUGHES. 
(Circuit Court of Appeals, Second Circuit. December 4, 1907.) 

No. 47. 

TOWAGE— LOSS OF MuD SCOW IN DUMPING— LiABILITT OF TUG. 

A tug held not charseable with négligence which rendered it llable for 
the sinking of a nuid seow which it had towed to the dumping grotmds, 
caused by the failure of the after pocket to dump its load promptly, where 
the weather was not so dfingerous as to render it négligent to take the 
scows ont, but the sea was so rough that the tug could not safely go 
alongside the scow to assist the dumping by using its hose to loosen the 
material as was sometimes necessary, and where the dumping was in the 
sole charge of the scowman who did not act under orders from the tug. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

H. h. Cheyney and Harrington Putnam, for appellant. 
Albert A. Wray, for appellec. 
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Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Mardi 17, 1903, James E. Hughes char- 
tered his tug John A. Hughes to the Morris & Cumings Dredging 
Company, "to be used by them for towing mud scows between Bos- 
ton Harbor and the government dumping ground, which is seaward 
of a strâight Une through Minot's Eedge and Egg Rocjc Lighthouses, 
and such other services as charterer may require in and about Boston 
Harbor." May 5th the tug towed two mud scows, 43 and 48, to the 
dumping ground, where the tow arrived about 10 :lo a. m. When the 
tow had crossed the line inside of which dumping is not permitted, 
the tug blew a _ signal, so that the scowmen might know that they 
were where opérations could properly begin. The scows contained six 
large pockets smaller at thé bottom than at the top, so that when the 
pauls were knocked eut the bottoms of the pockets opened, and the 
contents, by force of gravity, dumped into the sea. The practice is 
to empty the amidship pockets first, and afterwards the forward and 
aft pockets in order to keep the scow in trim as she lightens. The 
scowman on No. 48 testifîed that he did so on this occasion, but that 
the after pocket dumped slowly so that the scow went down by the 
stern, and water washed aboard and sank her. 

It was testified that thick clay not infrequently does stick, and that 
in such cases it is usual for the tug to corne close alongside and play 
a hose at the edges of the clay, so as to soften it, and help it out. Ail 
the witnesses agrée that the tug on this occasion could not hâve donc 
this because the sea was too choppy to permit her to get close along- 
side, and, if she had done so, being iron, there would hâve been 
great danger of breaking her steam pipes. The libel proceeded on 
the theory that the real négligence of the tug was in taking the tow 
to sea in dangerous weather, but at the trial after the libelants had 
rested they were given leave to amend, by alleging "that it was a fault 
on the part of the Hughes to proceed to sea in such bad weather as 
would preclude the possibility of her going alongside the scow to 
pump out the material if it should stick in the pocket, and not <lump, 
and that she f ailed in her duty to the scow in not going alongside and 
pumping it out or not making an effort to do so." The district judge 
absolved the tug from the charge of négligence in taking the tow out 
in dangerous weather, and concluded his opinion as follows : 

"It is not Inteuded to hold ttiat the Hughes should not hâve started ont, 
that the way out was beset by weather ot seas that would dater other than 
feeble or too appiehensive marlners, nor that the condition of the dumping 
ground necessarily precluded tows dumping at the time, but the purpose is 
to décide that the master was négligent in incurring the danger of duriiplng, 
if he knew that he could not aid against the resuit of a common incident of 
dumping, or that, if he was .lustifled in dumping because he had means of 
alding In necessity, he was négligent in faillug to use such means. In either 
case the tug was négligent." 

We are of opinion that the opération of dumping was in the sole 
charge of the scowman, and that the master of the tug did not order 
him to dump. No doubt, if the scow's distress was seen or ought to 
hâve been seen by those on the tug, it would havè been their duty to 
give whatever assistance they could, but, it being admitted on ail 
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hands that the tug could nor safely go alongside, we think the master 
was not négligent for failing to do so. 
The decree is reversed, with costs. 



THE SCANDINAVIE. 

(Circuit Court of Appeals, Second Circuit. Deeember 4, 1907.) 

No. M. 

CoLLlsiOH— Steam Vesshxs Ceossinq— Violation or Starboabd Hand Rule. 
The steam vessel New Brunswick left a slip in Jersey City In the eve- 
nlng, and proceeded up the river about 500 feet from the New Jersey 
shore, the river being there 4,000 feet wide. ïwo minutes later the ferry- 
boat Scaudinavia left her slip on the New Yorlî side about opposite that 
of the New Brunswiclt, and proceeded up and diagonally across the river 
toward the Hobolien ferry, and when near such ferry the vessels came 
into collision. Ueld, that the Scandinavia, startlng so near the time of 
the New Brunswicls, and being the taster, was not an overtaijing vessel, 
but that the starboard hand rule governiug crossing vessels applied and 
required the New Brunswicli to keep out of the way and avoid passing 
ahead of the Scandinavia, and that her fallure to observe such rule on 
proper signal from the Scandinavia rendered her in fault for the collision. 
lEd. Note.— For cases In point, see Cent Djg. vol. 10, Collision, §§ 197- 
199. 

Overtàklng vessels, see note to The Eebecca, 60 C. O. A. 254.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Robinson, Biddle & Bénedict (Roderick Terry, Jr., and W. S. Mont- 
gomery, of counsel), for appellant. 
James J. Mackhn and L. S. Gove, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The décision of this court in the case of The Is- 
lander, 152 Fed. 385, 81 C. C. A. 511, rendered after the décision of 
the District Court in the présent case, makes the narrow channel rule 
inapplicable hère. If, therefore, the New Brunswick's only fault lay in 
its failure to observe that rule, we could not sustain the décision below. 
But we think that the District Court was right in also holding the 
New Brunswick négligent for violating the starboard hand rule, and 
that the rule governing overtaking vessels did not apply. 

The better évidence shows that the New Brunswick left the railroad 
slip at Jersey City at 8:30 p. m., moved into the stream and proceeded 
up the river about 500 feet out from the New Jersey shore. She was 
bound for the Twenty-Third street slip, Manhattan. At 8 :32 p. m. 
the Scandinavia came out of the ■ Barclay street slip, and proceeded up 
and diagonally across the river toward the Hoboken ferry. The rail- 
road slip at Jersey City is nearly opposite the Barclay street slip, and 
the river is about 4,000 feet wide. The collision occurred near the Ho- 
boken ferry — both vessels having practically kept their courses. From 
this statement it is apparent that the New Brunswick could not hâve 
got under headway, gone out into the stream, and proceeded so farup 
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tHe rîver before the Scandinavia started that those on board tbe Scandi- 
navia could not hâve seen her starboard light. Considering the time — 
not more than two minutes — the speed of the New Brunswick, and the 
width of the river, it is impossible that the Scandinavia should bave 
been an overtaking vessel within the meaning of the rule, when she left 
her slip; and, as she was faster than the New Brunswick, she mani- 
festl}^ did not become one afterwards. 

If the overtaking rule did not apply, the starboard hand rule did. 
The vessels were proceeding on diagonal courses, and the New Bruns- 
wick had the Scandinavia on her starboard hand. It was the duty of 
the former to avoid the latter. She did not do so, and the collision 
occurred. 

The New Brunswick, therefore, was at fault in failing to observe the 
starboard hand rule. The Scandinavia gave the proper signal, kept 
her course, and observed the rule. 

The decree of the District Court is affirmed, with costs. 



DIGGS V. LOUISVILLE & N. K. CO. (two cases). 

DUNNAWAT v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. December 26, 1907.) 

Nos. 1,724-1,726. 

Careiebs— Opération of Raileoad Teaiims— Amnouncement to Passengebs 
op "Nkxt Station." 

A statement made by a bralœman to the passengers in a railroad car be- 
tween stations, giving tlie name of the "next station," is merely an an- 
nouncement, and not a eall of the station ; and, unless made when the 
train Is immediately approaching a station, passengers for suoh station 
are not justifled in treating it as an invitation to alight when the train 
next stops. 

On pétition for rehearing. 

For former opinions, see 156 Fed. 564. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

PER CUR-IAM. The motion to rehear is apparently largely bas- 
ed on the statement of this court that Chandler was the last station 
before reaching Knoxville, and that the call that the next station or 
stop would be Knoxville was made after leaving Chandler and con- 
stituted "an announcement." It is said this was a misstatement, that 
the announcement was made by the trainman as the train approached 
Knoxville, and not after it left . Chandler, and therefore constituted 
"a call," and, finally, that the question whether there was "an an- 
nouncement" or "a. call" should hâve been left to the jury. We think 
it immaterial whether the last station was (Thandler or not. Of 
course, the material thing was whether the statement of the trainman 
that the next station or stop would be Knoxville, was "an announce- 
ment" or "a call." We are still clear in the opinion that it was an an- 
nouncement, and not a call. When it was made is immaterial, unless 
it was made so close to Knoxville as to be a call. It is clear it wasî 
158 F.— 7 
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iiol made tliât close. Two witnesses, King and Lee, testified it was 
made before the train reached the bridge. AU the witnesses testified 
that the train stopped at least twice after the announcement was 
made and before it reached the station ; once at the switch on the 
trestle, and again at the Y. There was no reasonable ground for any 
passenger to treat the announcement as a call, or invitation tô ahght. 



BROWN V. OWEN et al. 

(Circuit Court of Appeals, Seventh Circuit. October 8, 1907.) 

No. 1,378. 

Patents— CoKTRACT of Assignmbnt— Rigiit of Assignée to Impbovement 
Patents. , . . , 

A (lecree affirmed, Which cfetermiued that, under a eontract by whlch 
certain patents were assigned, tlie assignées were entitled to subséquent 
patents obtaiued by the assignor as Improvenient patents witbin the mean- 
ing of tlie eontract. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Dwight B. Cheever, for appellant; 
Frank F. Brown, for appeîlees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. There is nothing in the record before us satisfying 
us, against the decree of the court below, that the patents subsequently 
taken out by appellant, thé subject-matter of this bill, are not improve- 
ments of the patents assigned by appellant to appelkes, within the 
meaning of the eontract between appellant and appellees; and there is 
nothing in the record that satisfies us that there has been, on the 
part of appellees, any breach ,of . such eontract respecting such subsé- 
quent patents as would entitle appellant to the enjoymé'rit of such pat- 
ents, notwithstanding his côritràct with appellees.. 

The decree of the Circuit Court is, accordingly affirmed. 



ECeLES V. BftADtEY. 
(Circuit Court of Appeals, Secqnd Circuit. Deeember 6, 1907.) 

No. ■187. 

Patents— iNFBiNGEMENT—THitL CouîpliiJg. 

The Bradley patent, No. 600.928, foi- a thill coupling, the novel élément 
in whlch is a spherical leather pàcking, hcld Infriuged by a coupling 
identical with that of the patent when «old, but in making whieh, instead 
of using a packing previqusly pressed into shape In a niold, the coupling 
Itself is utiiized as a iSfess fbr suck shaping. 

In Error to the Circuit Court of thei United States for the Northern 
District of New York. ri 
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This is a writ of error to review an order of the Circuit Court for 
the Northern District of New Yoris holding the plaintiff in error in 
contempt for disobeying an injunction issued in an action between thèse 
parties restraining the défendant Richard Eccles' from infringing the 
daim of letters patent No. 609,938 granted to Christopher C. Bradley 
for an improvement in thill couplings. The patent has been twice be- 
fore this court; the opinions being renorted in 126 Fed. 945, 61 C. C. 
A. 669, and 139 Fed. 447, 71 C. C. A.' 291. 

W. A. Megrath, for plaintifï in error. 

H. P. Denison, for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The single question presented by the oral argu- 
ment and the briefs is whether or not the leather packing sold by Ec- 
cles infringes the claim of the Bradley patent. That this packing, as 
^ sold, is spherical, and is "provided with an open longitudinal joint 
along its side and with truncated ends at the ends of said joint, said 
packing enveloping the knuckle entirely and separating the same from 
the spherical bearing surfaces of the surrounding draft-eye," is too ob- 
vious for discussion. It is argued, however, that it avoids the daim, 
because, when the packing is placed in the coupling and riveted in the 
lower jaw, it is hot the device of the patent, but a pièce of flat leather. 
This is true, but it is also true of the Bradley packing before it is put in 
the press and moulded into shape. Instead of using a separate press 
for this purpose, Eccles utilizes the coupling itself, and by clamping 
the leather around the knuckle of the thill eye between the jaws of the 
coupling he secures the spherical mouldéd packing of the patent per- 
manently secured in the jaw of the coupling. This condition is not 
produced by actual use after the leather has passed into the hands of 
the user. It is done deliberately by the seller, and by so doing he se- 
cures ail the advantages of the Bradley packing, or, at least, ail the ad- 
vantages which can be secured by apparently inferior material. If the 
same resuit were produced by forming the packing in a press construct- 
ed on the same lines as the coupling, removing the packing therefrom 
and riveting it to the jaw of the coupling, it is manifest that infringe- 
ment would be established. And yet this is, in eflfect, precisely what 
is done; the necessity for a separate press being avoided by using the 
coupling for that purpose. 

In short, the plaintiff in error is making and selling a device which 
embodies every élément of the claim. 

The order is afhrmed, with costs. 



NATIONAL CONDUIT & CABLE CO. y. JOHN A. RORBLINC'S SONS CO. 

(Circuit Court of Appeals, Second Circuit. Deeember 4, 1907.) 

No. 31.. 

Patents — Infringement— Ei^ecteic Cônductoh. 

The McCracken patent No, 304,539, claim 1, for an electric couductor 
consisting of a wire having an insulatliig covering of paper, is limited by 
the proceedings in the Patent Office durlng which the patentée, to meet 
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objections made by the office, changea the claim so aS-to deseribe the 
pa,per as "spirally-wound," and is nbt infringed by a wii'é having a longi- 
tudinal wrapping of paper. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree dismissing a bill 
for infringement of U. S. patent No. 304,539, issued September 2, 
1884, to Edwin D. McCracken for an electric conductor. No opinion 
was dehvered in the Circuit Court. 

Warner, Johnson & Galston, for appellant. 
C. J. Sawyer and M. ;B, Philipp, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The patentée states in his spécification that he 
has invented a new and' useful improvement in electrical conductors. 
That for ail insulated eléCtric conductors or wires it is désirable that 
the covering of insulating material should be as thin as is consistent 
with a perfect insulation. "I hâve," says the patentée, "discovered 
that thin manila or othér pure vegetable paper possesses in a high 
degree 'the qualitiés necessary for a perfect insulation, and that by its 
use can be obtained a perfect insulation with a less thickness of 
covering than is possible in' any other way. The invention consists iri 
an electric wire having a covering consisting of a spirally-wound and 
lappïngstrip or strips of' paper composed of pure vegetable fiber and 
applied in its unchanged fibrous condition to the wire, the paper 
formingf df itself the insulating-covering for the wire. The inven- 
tion also Consists in an electric wire having a covering consisting of a 
spirally-wound and lapping' strip or strips of paper applied with a 
waterproof adhesive substance, consisting of a thiii solution of india 
rubber, the paper forming of îtself the insulating covering for the 
wire. * * * In Fig. l-the single strip, which constitutes the in- 
sulation, is Wound spirally and lapped about half its width, thus pro- 
ducing an insulation consisting of two thicknesses of paper. In Fig. 
2 the insulation consists of two strips wound one over the other with 
a lap cd about half the wïdth ; the second strip being laid so as to 
break joints with the first, thus giving an insulation of four thick- 
nesseis of paper." Elsewhere in the spécifications it is stated that, 
"Fig. 2 represents a pièce of wire having an insulation which consists 
of two spirally-wound strips of paper," which is a correct description 
of the drawing. 

The first claim of the patent, upon which alone complainant relies, 
reads as foUows: 

"1. An electric wire having a covering consisting of a spirally-wound and 
lapping strip or strips of paper, composed of pure vegetable flber, and applied 
in its unchanged fibrous condition to the wire, the paper forming of Itself 
the insulating-covering for the wire, substantlally as herein described." 

The question of infringement will be first considered. A sample 
of insulated wire was introduced in rebuttal and marked "Sample 
of Defendant's Cable No. 2." It is not disputed that there is no proof 
in the record that such cables were made, sold, or used by défendant 
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before February, 1900, a year and a half after the bill was filed. 
This alleged sample, therefore, cannot be considcred in determining the 
question of infringement. The form of insulation which défendant 
bas used comprises an inner longitudinal wrapping of paper which lies 
next to the wire and immediately incloses it, being wide enough to 
completely enfold it and overlap, thus providing a continuons and 
complète insulating covering for the wire. This longitudinal insulat- 
ing strip is held in place, sometimes by string wound spirally around 
it, sometimes by a strip of paper similarly wound. In the latter 
structure the strip of paper merely takes the place of the string in 
keeping the inner strip in place ; the latter, completely inclosing the 
wire, is the insulating covering. Complainant contends that this longi- 
tudinal insulating paper strip is the équivalent of the "spirally-wound 
and lapping strip" of the patent. Défendant contends that, being longi- 
tudinal and not spirally-wound, it is net covered by the claim. In the 
case of a raeritorious invention a reasonable liberality in applying the 
doctrine of équivalents is not unusual, and patentées are not always 
held closely to the précise form stated in the claim when the same 
functions are found in a structure of a somewhat difïerent form. 
Rut the history of this patent during its passage through the Patent 
Office precludes any construction of the claim which will eliminate the 
qualifying words "spirally-wound." The principle of construction 
which should be îollowed was expressed by this court in Victor Talk- 
ing Machine Co. v. American Graphophone Co., 151 Fed. 601, 81 
C. C. A. 145: 

"ïhe applicant for a patent is entitled to speeify and claim in his applica- 
tion tlie sub.1ect-matter of which lie believes liimself to be the original in- 
ventor, and to persist in hls assertions and claims until final action thereon 
by the Patent Office. But when his claims are rejected on références elted 
iigainst them, lie is called upon to exercise his élection between insistence and 
appeal or desistence and acqniescenee. And while the language of the patent 
as issued may not be contradicted by mère volimtary expressions of opinion, 
or argumentative suggestions niade by the applicant in his communications 
to the Patent Office, especlally where no change is made in the claims, 
« * * ygt_ Qjj -ji^ig other hand, the public Is interested in securing due limi- 
tations upon the claim of an exclusive monopoly, on the ground of patentable 
novelty, and is entitled to the beneflt of admissions Imposed upon the applicant 
as a condition précèdent to tho allowanee of the patent. * * * While, 
therefore, an applicant for a patent may stake out the boundaries of his terri- 
tory, yet if, upon notice from the Patent Office that some portion of said terri- 
tory is the property of another or is held in conimon by the public, he ac- 
quiesces in such statement, and alters his boundaries aceordingly, he is con- 
cluded by such abandonnient, and cannot afterward undertake to define his 
territory by roUing stones, which he may move about across the Unes of his 
original boundaries so as to appropriate property previously conceded to be- 
long to others." 

This language is exactly applicable to the case at bar. The patentée 
came into the Office with a spécification substantially the same as above 
cjuoted, but with a somewhat difïerent statement of invention, read- 
ing as follows : 

"The invention eonsists essentially in an electric eonductor having an In- 
sulation consisting of a wrapping of paper applied with adhcsive substance, 
which is preferabl.y waterproof where the eonductor or wire will not be kept 
dry. The invention eonsists also in an electric eonductor or wire having an 
insulation consisting of a spirally-wound and lapping strip or strips of paper." 
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The first claim of the original application was : 

"1. An electric conductor or wire having an insulation consisting of a wrap- 
ping of paper the edges of which are unlted by adhesive substance, substan- 
tially as herein described." 

The five other daims mentioned the "spirally-wound" strip or strips 
as an élément. Had the patent issued, unchanged from the original 
application, the patentée could not hâve been restricted to spirally- 
wound paper. The Office rejected ail the claims, and cited three pat- 
ents against them, one of thèse being U. S. Patent to Tainter, No. 
389,725, Dec. 4, 1883. That patent, among other things, contained the 
following statement of invention : 

"The invention eonsists, fourthly, in Insulatlng a conductor with a strip or 
strips of panifflned paper, or paper coated or impregnated with other in- 
sulating material, or othervvise rendered insulating, or of other fabrlc suitably 
eoated, impregnated, or prepared, folded longitudinally around the conductor 
to be insulated." 

In response to this référence the patentée wrote: 

"My claims are not in patent to Tainter, because he dœs not state that his 
paper is pure vegetable fiber ; because he does not use a waterproof adhesive 
substance consisting of a thin solution of india rubber ; because his paper is 
not laid on spiraily ; and, for the greatest reason of ail, that he uses the paper 
simply as au envelope to confine the insulating substance," etc. 

Not content with this "argumentative suggestion," patentée amend- 
ed his spécification and claim. In place of the statement above quoted 
from the original application, setting forth the invention, he sub- 
stituted : 

"The invention eonsists in an electric wire having a covering consisting of 
a spirally-wound and lapping strip, etc. * * * The invention also con- 
sista in an electric wire having a covering consisting of a spirally-wound and 
lapping strip or strips," etc. 

The patentée also amended the first claim, which in the original ap- 
plication contained no statement as to how the covering was to be 
wound, so as to read : 

"1. An electric M'ire having a covering consisting of a spirally-wound and 
lapping strip or strips," etc. 

Thèse changes thereafter remained in spécification and claim, and 
are found in the patent as issued. Under thèse circumstances we are 
clearly of the opinion that the words "spirally-wound" thus inserted 
in the claim cannot be disregarded, and that infringement of this claim 
cannot be predicated of any structure in which the insulating paper is 
wound, not spiraily, but longitudinally. 

The decree of the circuit court is affirmed with costs. 
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HARTFORD et al. v. HOLLANDER et al. 

(Circuit Court, S. D. New Yorlî. November 26, 1907.) 

Patents— Valiuity and Infringement— Shock Absobbeb for Svking Ve- 

HIOLES. 

ïbe Truffault reissued patent, No. 12,4,37 (original No. 095,.508), for a 
t'rictional retarding nieans for sprlng veliicles, elaims 1 to 10, Inclusive, 
are vold as not for the same invention claimed in tbe original patent. Re- 
issued patent No. 12,.390 (original No. 743,995), to the sanie patentée for 
an antivibration device for vehieles, lieUl, not Infringed. 

In Equity. Suit for infrihgement of reissue letters patent No. 
13,437 (original No. 695,508) for a frictional retarding device for 
spring vehieles issqed January 16, 1906, to Jules M. M. Truffault, and 
reissue No. 13,399 (original No. 743,995), issued November 7, 1905, 
to the same patentée for an antivibration device for vehieles. On final 
hearing. 

Arthur J. Baldwin and Clifford E. Dunn, for complainants. 
John A. Straley and Conrad A. Dieterich, for défendants. 

PLATT, District Judge. Upon the hearing it struck me that tbe 
complainant had no case, unless he was entitled to a construction oî 
patent No. 1 in suit, which would prevent any trespassing upon the 
broad monopoly of a rotary shock absorber as an adjunct to vehicle 
springs. As I listened I could not think that the situation disclosed 
such a monopoly. Upon taking the matter up again, my first impres- 
sions are intensified. In the original patent the inventor disclosed 
three ways of using friction to retard shocks and claimed their com- 
bined use produced from a unitary motive power. He neither said 
nor claimed that any one of them wovdd do what he wanted to do. 
The third described means was incidental to and supplemental of the 
others. He had no notion that alone it was ail sufficient. In his re- 
issue he admits that elaims 1 and 3 of his original patent were too 
broad. He discarded them, and adopted claim No. 6 as the basis 
of his reissue. This he calls "No. 11" in his reissue. From that he 
carves out the 10 elaims upon which he sues, but fails to put No. 11 
at issue. I cannot avoid the conclusion that, by narrowing the num- 
ber of means, he broadens the scope of his invention. He lias not 
therefore reissued for the same invention. The patentee's action does 
not, to my mind, savor of a square deal with the rest of the commun- 
ity. Whatever advantages the complainants can get in a business 
way they are entitled to, but I cannot feel that the patent law should 
be put at their disposai in that struggle. 

I can see no merit in the latter part of the case, which deals with 
the trade-mark and unfair compétition. It was not pressed in the 
application for preliminary injunction, nor in the final proofs, nor at 
my hearing. Complainant now says that it has registered "Absorber" 
as a trade-mark at Washington, but such action does not change my 
views. Reasons for the conclusion which I hâve reached are as plen- 
tiful as blackberries in the season, but expérience has taught me that, 
if I begin to set them down upon paper, there will be no end in sight, 
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and the stress of affairs which has come upon me of late is my ex- 
cuse for halting on the threshold. 
Let the bill be dismissed, with costs. 



KELLOGG SWITCHBOARD & SUPPLT CO. V. INTERNATIONAL TELE' 
RHONE MFG. CO. et al. 

(Circuit Court, N. D. Illinois, B. D. November 26, 1907.) 

No. 26,527. 

1. Patents— INFEINGEMENT— TELEPHONE Teansmittee. 

The Dean patent, No. 687,499, for a téléphone transmltter, the essentlal 
feature of which Is the mounting of a practically weightless transmitter 
case upon the vlbra:ting or main diaphragm of a téléphone, and associatlng 
it with a flxed back électrode and a supplemental diaphragm, by which 
It Is claimed that packing of the carbon granules wlthin the chamber is 
prevented and stronger and more distinct tones are produced, although not 
a great advance upon the prlor art, discloses patentable novelty and is 
valid ; also, held Infringed. 

2. Same— Validity— Abandonment. 

One seeking to invalidate a patent on the ground that the Invention had 
been abandoned has the burden of proof to establlsh by clear and con- 
vincing évidence an intention on the part of the inventojr to dedlcate the 
Invention to the publie. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 112. 

Abandonment of invention, see note to Hayes-Young Tie Plate Co. v. St. 
Louis Transit Oo., 70 C. G. A. 6.] 

3. Same— EsTOPPEL— Delay in Applying fob Patent. 

The fact that a patentée, after perfecting his invention, delayed for six 
years before applying for a patent therefor, does not estop him from claim- 
Ing prlprity for such patent over one subsequently issued to another, who 
had in the meantime conceived the same invention, but who took no steps 
to obtaln a patent until after the flrst patentée had flled his application 
and had introduced his invention into public use. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, § 115.] 

In Equity. On final hearing. 

Jones, Addington & Ames and Robert S. Taylor, for complainant. 
Coburn & McRoberts, for défendants. 

KOHIySAAT, Circuit Judge. Complainant seeks hereby to enjoin 
the défendant from infringing claims 1, 2, 8, 10, 11, 13, 15, 16, 17, 
and 18 — 10 in ail — of patent No. 687,499, granted to Dean November 
26, 1901, for a téléphone transmitter. They read as follows: 

"1. In a telephone-transmitter, the combination with a suitable diaphragm, 
of a chamber for the granules carried thereon, an électrode wlthin sald cham- 
ber and moving with said diaphragm, a supplemental diaphragm peripherally 
secured to said main diaphragm and a second électrode associated with saidi 
supplemental diaphragm in an intraperipheral position, substantlally as de- 
scribed. 

"2. In a telephone-transmitter, the combination with a suitable diaphragm, 
of a chamber for the granules carried thereon, an électrode wlthin said cham- 
ber and partaking of the movement of sald diaphragm, a supplemental dia- 
phragm peripherally connected with sald diaphragm, a second électrode as- 
•ociated witb said supplemental diaphragm in au intraperipheral position. 
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aud an abutment for said second électrode niouuted in a stationary position, 
substantially as described." 

"8. In a telephone-transmitter, tbe combination with a suitable sound-re- 
ceiving diaphragni carrying a laterally-detieeted cbamber l'or tlie granules 
of an électrode wlthin said chainber and moving witli said diapliragni, a sup- 
plemeutal diaphragm adapted to close said cliamber, and a second électrode 
associated with said supplemental diaphragm in an intraperiplieral position, 
substantially as described." 

"10. In a telephone-transmitter, the combination with a diaphragni having 
a chamber for the granules carried thereon, of a supplemental diaphragm 
peripherally seeured to said main diaphragm, a block fltting against the outer 
face of said supplemental diaphragm, a plate fitting against the outer face of 
said supplemental diaphragm, a plate fltted against the inner face of said 
diaphragm, and means to clamp said plate and block together upon tbe dia- 
phragm, substantially as described. 

"11. In a telephone-transmitter, the combination with a main diaphragm, 
a chamber or recess carried thereby, a supplemental diaphragm peripherally 
seeured to said main diaphragm, a block pressing against the outer face of 
said supplemental diaphragm, a plate similarly loeated with référence to the 
inner face of the supplemental diaphragm and having a shank extending 
through a bore in said block, nieans to secure the shank so as to clamp the 
plate and block together upon the said diaphragm, and a support for the 
block, substantially as described." 

"13. The combination with a vibratory member forming a chamber, of an 
électrode adapted to vibrate therewith, a supplemental member to close said 
chamber, a second électrode associated with said supplemental member and 
adapted to be rigidly mounted, and comminuted conducting material within 
said chamber, substantially as described." 

"15. In a telephone-transmitter, the combination with a diaphragm, a recess 
or chamber carried thereby, a supplemental diaphragm, a block seeured to the 
supplemental diaphragm a support for the block, and means to secure the 
block in its support in any position, whereby the block may he adjusted In its 
support by the vibration of the diaphragm and then seeured in adjusted posi- 
tion, substantially as described. 

"16. In a telephone-transmitter, the combination with a suitable sound-re- 
ceiving diaphragm, of a chamber for the granules carried thereon, an électrode 
within said chamber and moving with said diaphragm, a supplemental dia- 
phragm adapted to close said chamber, and a second électrode associated with 
said supplemental diaphragm in an intraperij^heral position, substantially as 
described. 

"17. I]i a telephone-transmitter, the combination with a suitable diaphragm, 
of a chamber for the granules carried thereon, an électrode within said cham- 
ber and moving with said diaphragm, a supplemental diaphragm having its 
periphery seeured to the edge of the chamber. and a second électrode associat- 
ed with said su])plemental diaphragm in an intra peripheral position, substan- 
tially as described. 

"18. In a teleiibone-transmitter, the combination with a diaphragm having 
a laterally-deliected chamber thereon, of an électrode in said chamber and 
movable therewith. a supplemental member, a second ele(^trode associated 
therewith, said supplemental member being adapted to close said chamber 
and permit the free relative vibration of said électrodes, and comminuted 
conducting material within said chamber, substantially as described." 

The feature of Dean's alleged invention hère involved consists in 
mounting a practically weightiess transmitter case upon the vibrating 
or main diaphragm of a téléphone, and associating it with a fixed back 
électrode and a supplemental diaphragm, which form the rear wall of 
the transmitter case, whereby he claims that he secures the direct 
compression of the granides between the front and rear électrodes 
(which was not new), and also what he terms the inertia or action up- 
on each other of the granules, wdiich was also not new. If the patent 
in suit contains any novelty, it consists mainly, if not exclusively, in 
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the combination of the éléments which produce thèse two forces, or, 
rather, in the device which sets them both into opération at once. As 
might be expected, the prior art introduced is profusely ilhistrated in 
the varions patents covering transmitters. With the history of the art 
we need hâve little to do. It is replète with devices employing vertical 
électrodes held in constant electrical relation to each other by means 
of an interposed body of carbon granules whenever subjectedto the 
carrent. The differentiation consists in the manner in which this is 
done. It seems that one grave difficulty in the practical opération of 
the transmitter lies in the tendency of the granules to pack. This 
causes defective action in reproducing the voice tones thrown against 
the main diaphragm. For complainant it is insisted that Dean's device 
prevents packing. and produces clearer and stronger tones than had 
heretofore bëen obtained, and by the tise of simpler means. Défendant 
ifisists that there is nothing novel in the claims in suit. Of thèse there 
are two which in themselves embrace substantially ail the features 
which are urged as anticipating the claims in suit ; i. e., the White pat- 
ent of 189.?, and the Stromberg and Carlson patent of 1897. The for- 
mer difFers from the claims in suit in that the transmitter case is not 
carried on the front diaphragm. It lias a mica supplemental dia- 
phragm, which, together with the front électrode, forms the front 
wall of the granule chamber. The front électrode is- carried on and 
moves with the main: diaphragm. The rear électrode is stationaiy, 
as is the whole transmitter case, except the front wall. The rear 
électrode and the heavy chambered block in which it rests together 
form the rear wall of the case, which is comparatively very heavy. 
The supplemental diaphragm permits the front électrode to move rel- 
atively to the chanibered block, being practically the same diaphragm 
as that which, together with the rear électrode, forms the rear wall of 
complainant's transmitter case. As a resuit, complainant insists there 
is no inertia effect with regard to the carbon granules. 

The Stromberg-Carlson transmitter resorts to extraordinary means 
for preventing packiîig of the granules. Both électrodes are faced 
with wire gauze shields, and the granule chamber between the élec- 
trodes is divided by a like sheet of gauze. The chamber is surround- 
éd by a yielding ring of felt or other elastic substance, whereby an ex- 
pansive movement of the granules is facilitated. The whole is her- 
metically sealed in a water-tight case, which is difficult of adjustment 
in the event that repairs are required. Thèse and other détails make 
this device intricate. It seems to hâve worked successfully, but can- 
not be considered the équivalent of the White or Dean transmitters, 
which employ greatly simplified means. The theory that the so-called 
inertia effect upon the granules, in connection' with the direct pres- 
sure, caused by attaching the transmitter case to the front diaphragm, 
results in a parti cular and extraordinary excellence of commercial tél- 
éphone performance or distinctness theretofore unknown by reason of 
the overtones or other vibrations or electrical action permitted by the 
particles of carbon in their increased freedom from packing, seems to 
find its origin in the fertile brain of counsel and expert, rather than 
in the minci of the inventor. We look in vain for any such suggestion 
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in the daims or spécifications. Ail the inventer was seeking for was 
increased freedom from packing of the granules by a new combination 
device. "The granules which are located out of the sphère of action 
of the électrodes," he says, "and which hâve absolutely nothing to do 
with the talking qualities of the instrument, are moved backward 
and forward by the small exposed portion of the diaphragm not cov- 
ered by the moving électrode." What results, other than agitation 
of the granules, and as a resuit, substantial freedom from packing, fol- 
low from the so-called inertia effect produced by the transmitter case 
swinging with the front diaphragm, must, to one not electrically met- 
aphysical, so to speak, rest largely in mère conjecture, in the présence 
of widely diverging expert évidence on the subject, unless he may be 
permitted to indulge somewhat in probabilities. It seems to be true 
that Dean was the first to attach his transmitter case to the main dia- 
phragm in combination with a fixed back électrode and a supplemental 
diaphragm. "What I did, and what I considered I was doing," says 
Dean, "was reversing the White solid back button and making it light 
enough not to impede the vibration of the diaphragm." Complainant 
differs with Dean in this, and insists that the mère reversai of the 
White button cannot be made to produce the device in suit. Nor can it. 
Dean was a better inventer than witness. Counsel for complainant 
say that Dean's invention belongs to that class wherein the merit and 
novelty lie rather in the inventive thought than in the mère détails of 
construction by which the inventive thought may be embodied in ma- 
terial form. This statement is of weight only so far as it emphasizes 
the importance of small changes in the device employed. To find an 
increased effîciency in an old device, even when overlooked by the 
patentée, is not invention. The case then stands like this : The device 
of the patent in suit is a new combination. Complainant's experts 
proclaim a new and somewhat mysterious resuit therefrom. Even 
though it serves but to give greater freedom to the granules, it has 
added something to the art, which it would seem must now advance 
with mincing step. Défendant uses the combination with the différence 
that its transmitter case is not intégral with the front diaphragm, but 
is mechanically attached thereto. For the défendant the case stands 
thus, i. e. : No new resuit according to its experts is conclusively dem- 
onstrated. The combination is old as to ail its meritorious features. 
The défendant does not use it. This last proposition does not seem 
tenable, while complainant's case is formed by upsetting the center of 
the main diaphragm into the shape of a cup standing on its side. Yet 
this form of transmitter case cannot be said to be an indispensable fea- 
ture of complainant's transmitter. Even if it were, it is satisfactorily 
sliown that Dean invented the designs used by défendant prior to de- 
fendant's application, and later applied for a patent thereon. Much of 
the briefs are devoted to this matter. In the view taken by the court, it 
is immaterial. Manifestly it could add nothing to the effect produced 
by mounting the transmitter case upon the front diaphragm to make 
the case intégral with the diaphragm. The action would be precisely 
the same in either case, and the controlling idea is the same. Consider- 
ing, therefore, the évidence produced on both sides, together with those 
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indicia which fairly seem to blaze the way toward invention, I am of tlie 
opiiiion that complainant's device shows patentable novelty, and that 
défendant bas appropriated it. 

There remains one other serious question. It is stated by défend- 
ant as follows, viz. : 

"Under the rule annoimced by the Circuit Court of Appeals for this circuit 
in Universal Adiliug Machine Company v. Comptograph Company, 14G Fed. 
084, T7 C. G.' A. 227, the bill must be dismissed for want of equity." 

Dean shows that he invented the transmitter in suit in 1895, and 
tliat it was complète and operative, so far as the vital principle of the 
device in suit is concerned. It seems that at that time Dean was under 
contract to turn over bis new invention to bis then employer. He 
chose to keep the discovery secret, or, at any rate, from bis employer. 
Afterwards, at the instigation of complainant, in the spring of 1901, 
Dean went into the Patent Office for a patent, having urged the com- 
plainant to take the matter up as early as 1899. McCormick, defend- 
ant's assignor, filed bis application for letters patent subséquent to 
that of Dean and subséquent to Dean's introduction into commercial 
use. McCormick claims to bave made bis invention prior to the filing 
of the Dean application, but to bave laid it aside for some months. 
Under the circumstances, défendant insists that either Dean's alleged 
invention was an abandoned experiment or be was estopped from 
claiming the same by reason of the years which intervened between 
the invention and the filing of the application, applying the rule laid 
down in the Comptograph Case aboyé referred to. But there are mark- 
ed dififerences between the présent case and that case. In the first 
place, Dean appHed for bis patent and introduced the invention into 
public use before McCormick applied for bis patent. His attempt to 
carry this doctrine of the Comptograph Case back to cover his in- 
vention, ^yhich, according to his story, migbt bave been placed of rec- 
ord in the Patent Office, prior to Dean's application, is not sustained 
by that décision. He had taken no steps, and there would not exist 
the ground for équitable estoppel alleged by the court in that case. 
McCormick was himself négligent. Equitable estoppel could hardly 
be based upon what two men held locked up in their minds. He who 
would invoke this doctrine must bave himself done something — not 
thbugbt something. Moreover, Dean was the first to give the matter 
to the public. Nor is there any satisfactory évidence of actual or im- 
plied abandonment on Dean's part. The record shows be had no such 
intention. He hoped to use it to his own advantage. Under the stat- 
ute the burden of showing abandonment is upon him who asserts it. 
In Victor Talking Machine Company v. American Graphophone Com- 
pany (C. C.) 140 Fed. 866, the court says: 

"Nor, indeed, should évidence of abandonment rest'upon doubtfui or con- 
troverted inferences." 

In the Eighth Circuit it bas been held that "clear évidence of an in- 
tention to dedicate an improvement to the public is indispensable to 
establisb abandonment," and "the patent in suit and the application up- 
on which it is based are persuasive proof that Ide never intended to 
dedicate the improvement they secure to the public." Ide v. Trorlicbt 
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D. & R. Carpet Company, 115 Ped. 144, 53 C. C. A. 348. "Ail reason- 
able doubt must be solved in favor of the patent." Crown Cork & 
Seal Company v. Aluminum Stopper Company (C. C.) 108 Fed. 850. 
Abandonment rests upon the intention of the inventer, and should be 
established by convincing évidence. Mast Focs Company v. Dempster 
Mill Mfg. Company, 82 Fed. 331, 27 C. C. A. 191. Judged by thèse 
principies, the évidence clearly fails to niake eut a case of abandon- 
ment to the public. 

It is therefore ad judged that the patent is valid, that defendant's 
device infringes the same, and that a decree go as prayed. 



RIOHARBS et al. v. MEISSNEE et al. 

(Circuit Court, W. D. Missouri, W. D. Marcli 8, 1906.) 

No. 2,954. 

L IKJURCTION— Pbeliminart Injunction— BrFECT OF Ex Pabte Restbain- 

ING OrdEE. 

The grantlng of a preliminary restraîfling order ex parte Is so per- 
functory in character as to be entitled to little weîglit wlien the défend- 
ants appear to show cause against its further continuance. 

X Same— Gbounds— Discrétion ov Coubt. 

The granting of a preliminary Injunction rests largely In the Sound dis- 
crétion of the chancellor, and while it Is not necessary that the court 
should be satisfled before granting it that the complainant will certainly 
prevail on final hearing, It should be careful that he has a probable right, 
and that there is probable danger that such right will be defeated with- 
out the court's interposition ; and where It appears on the showing made 
that the right is quite doubtful, and that at least as mueh injury would 
resuit to défendant from granting the injunction as to complainant from 
Its déniai, the application should be refused, and especially where there 
Is grave doubt of an adéquate redress to the défendant In the event of the 
bill belug dismissed on final hearing. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 27, Injunction, f 304.] 

8. Patents — Suit to Compel Issuance— Peeliminaet Injunction. 

Where there has been a contest as to priorlty of Invention between two 
applicants for patents before the Patent Office and the Court of Appeals 
for the District of Columbla, both of which trlbunals hâve decided In 
favor of the same contestant, and the unsuccessful party has Instltuted 
a suit in equity in a circuit court to relltigate his right under Rev. St. 
I 4915 [U. S. Comp. St. 1901, p. 3392], he begins his controversy in that 
court with a prima facie case against hlm whlch he must overcome by 
such a weight of évidence as to carry thorough conviction to the mind 
of the judge, and his right to a preliminary injunction in such suit to 
restrain the défendant from paying his final fee and obtaining a patent is 
seriously questlonable ; and in any event such an injunction should not 
be granted without a clear showing that Irréparable injury will other- 
wlse resuit to complainant. 

In Equity. On application for preliminary injunction. 

Gage, Ladd & Small and E. Hayward Fairbanks, for complainants. 
Frank Hagerman and Rector, Hibben & Davis, for défendants. 

PHIIvIPS, District Judge. The restraining order granted herein by 
another judge, in practice is so perfunctory in character as to entitle 
it to little weight when the défendants appear to show cause against 
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its further continuance. It is essentially ex parte ; made without no- 
tice to the adverse party. Such restraining orders are often, and per- 
haps too often, issued: by judges when so pressed with other matters 
that they hâve net the time to consider, with even little care, the ques- 
tions of fact and law presented, feehng assured that Httle harm can 
corne to the défendant in the few days intervening until the applica- 
tion for a temporary injunction will be heard pro and con. With 
the knowledge this court possesses of the various causes which hâve 
concurred to delay su long this hearing, it is of opinion that the com- 
plainants are in no position to assert any lack of diligence on défend- 
ants' part in not pressing an earlier hearing. The application for a 
temporary injunction, therefore, stands as if freshly made. Surely 
the complainants ought not to complain when, for so long a period, 
they hâve held the défendants restrained without their day in court. 
The granting- of a temporary injunction rests largely in the sound 
discrétion of the chancellor. While it does not finally détermine the 
rights of_ the parties to the action, and is intehded only to préserve 
the existing' status uritil the case can be fully heard, and therefore it 
is not necessary that the court shquld, before granting it, be satisfied 
that the coniplainant will certainly prevail upon the final hearing of 
the case, the court shouMji'nevertheless, be careful that the complain- 
ant has a probable right, and that there is probable danger that such 
right will be defeated without the spécial interposition of the court. It 
is equally true that wherè, on the showing made at the preliminary hear- 
ing, the law as to the right to an injunction is quite doubtful, and that 
as much, if not more, injury would probably ensue to the défendants 
than to the complainants, and espècially where, in the event of the 
bill being dismissed on final hearing, there is grave doubt of an adé- 
quate redress to the défendants resulting from the injunction, the 
court should refuse the application for a temporary injunction, and 
await action until ail. the façts appear on final hearing. 

It appears from tîie bill itself, accentuated by the afiidavits pre- 
sented on this hearing, thàt the complainants and the dépendants had 
a serious and protracted cohtest over their conflictihg claims to a patent 
before the departmenti of the government designated by law for the 
détermination of such questions in the first instance ; that, on the suc- 
cessive hearings in the Patent Office, the finding was in favdr of the dé- 
fendants, and that on review by the Court of Appeâls of the District of 
Columbia the action of the Patent Office was affirmed, and a patent 
directed to be issued to the défendants. While it is true that under 
section 4915, Rev. St. U. S. [U. S. Çomp. St. 1901, p. 8393], the de- 
feated party is entitled to his remedy by bill in equity in the Circuit 
Court of the United States to hâve the whole question of priority of 
invention and right to a patent between the parties thrashed over and 
determined by the court, it is not correct to say, as some of the Cir- 
cuit Courts hâve intimated, that little, if any, regard is to be had for 
the conclusion reached by the Patent Office on the questions of fact 
m the contest between the parties before it. On the contrary, Mr. 
Justice Brewer, in Morgan v. Daniels. 153 U. S. 120, 125, 14 Sup. 
Ct. 772,. 773, 38 L. Ed. 657, held that "upon principle and authority. 
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it must be laid down as a ruk that where the question decided in the 
Patent Office is one between contesting parties as to priority of in- 
vention, the décision there must be accepted as controlling upoii that 
question of fact in any subséquent suit between the same parties, un- 
less the contrary is estabhshed by testimony which, in character and 
amount, carries thorough conviction." 

The eiïect of this pronouncement by the Suprême Court is that 
where such a contest, as in the case at bar, bas been had before the 
Patent Office, and before the Court of Appeals designated by law for 
such appeals, and the unsuccessful party nevertheless invokes bis rigbt 
under section 4915, by resorting in equity to a United States circuit 
court, he begins his controversy in the latter court with a prima facie 
case against him, which he must overcome by such a weight of évi- 
dence as to carry "thorough conviction" to the mind of the circuit 
judge. Superadded to this, the right of such a complainant, who 
not only bas not obtained a patent, but whose claimed presumptive 
right thereto bas been denied after solemn proceeding on final hearing 
before the proper department of the government, where such applica- 
tions are initiated, to a temporary injunction, on filing his bill, under 
said section 4915, is seriously questionable. In lUingworth v. Atha 
(C. C.) 42 Fed. 141, Judge Green held that inasmuch as this proceed- 
ing under said section 4915 is purely statutory, prescribing specifical- 
ly what powers the court may exercise thereunder, and does not di- 
rectly confer upon it the power in such a contingency to grant a tem- 
porary injunction pendente lite, such power does not exist. This con- 
clusion, it must be conceded, is reinforced by référence to the succeed- 
ing section 4931 [U. S. Comp. St. 1901, p. 3393], which is in pari 
materia. It déclares that "the several courts vested with jurisdiction 
of cases arising under the patent laws shall bave power to grant in- 
junctions according to the course and principles of courts of equity, 
to prevent the violation of any right secured by pâteiit, on such terms 
as the court may deem reasonable." Thus limiting the power of the 
court to grant an injunction "to prevent the violation of any right 
secured by patent." This, for the obvions reason that until the party 
has obtained a patent from the government he bas no exclusive right 
to the invention, and is ordinarily not entitled to a standing in court 
as agamst an adversary to invoke the extraordinary remedy of in- 
junction. Without hère deciding this question one way or the other, 
it is sufficient for the purposes of the présent discussion to say that 
the right to an injunction is seriously debatable. 

It is not apparent to my mind that the cases of Bernardin v. North- 
all (C. C.) 77 Fed. 849, Wheaton v. Kendall (C. C.) 85 Fed. 666, 669, 
at ail conflict with the ruling of Judge Green in Illingworth v. Atha, 
supra. The courts in the Bernardin and Wheaton Cases were not 
discussing the question of the right to an injunction. It does not ap- 
pear that an injunction was asked for or conceded in those cases. The 
courts were simply discussing the right of the party under section 
4915 after his defeat before the Patent Office, to invoke the assistance 
of a court of equity ; and it was of this condition that the courts, in 
effect, held that the trial was a judicial hearing by original bill, "widi 
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ail the powers of'a court of equify at the service of the parties to the 
suit." The language of courts must be restrained to the fitness of the 
subject-matter; and in the absence of the question of the right to 
grant an injunction being before the courts the opinions would be 
mère obiter dicta had they even discussed such question, which 
they did not touch. This court, in Standard Scale & Foundrv Co. v. 
McDonald et al. (C. G.) 137 Fed. 709, had occasion to exarnine this 
question in a Irelatâd sensé. Mr: Chief Justice Taney, in Gayler v. 
Wilder, 10 How. 477; 13 L. Ed. 504, said that: 

"The dlscoveref pf a new and useful improvement is vested by law with an 
inchoate right to its exclusive use, which he may perfect and nialïe absolute by 
proceeding in the manner which the law requires" and that such inchoate 
right was assignable. He expressly said "the inventor of a new and useful 
improvement eertalnly has no exclusive right to it, until he ohtains a patent. 
This right is created by the patent, and no suit can be maintained by the 
inventer against any one for using it before the patent is issued." 

Bec^use of this légal status of a mère claimed inventor, before 
the concession of a patent, it is not obvions to my mind what resti- 
tution the défendants in this case would hâve against the obligors in 
an injunction bond in the event of the dissolution of such an injunc- 
tion. There would be no interférence by the complainants with any 
exclusive right of the défendants as a basis for assessment of damages. 
What. damage would they be in a position to show? At ail events, in 
view of the position of the respectivie parties to this controversy, the 
prima facie case already existing against the merits of the complain- 
ants' claim, and the grave doubt in the mind of the court as to the 
existence of the injunctive right under the statute, the complexity pré- 
sents a clear case where the exercise of the discrétion in granting an 
injunction well justifies the court in ref using to continue in force the 
restraining order. 

The contention of complainants' counsel that if the statu quo is 
preserved between thèse, parties by the injunction it would obviate any 
future controversy after the Patent Office had granted a patent to the 
défendants is of little force. The défendants hâve followed the law in 
contesting complainants' i;ight to a, patent before the proper tribunal 
designated by law for passing prirnarily upon the rights of the par- 
ties, which resulted in a détermination that the défendants are the first 
inventors, and are entitled to a patent. And while section 4915 has 
preserved to the complainants the valuable right to a hearing de 
novo on the merits before the court, under the circumstances of this 
case it does seem to me to be but an act of justice to the défendants 
that the court should await the coming in of ail the évidence before 
taking any affirmative action in the complainant's favor. The bill of 
complaint on its face does not disclose any facts showing the com- 
plainants' right to invoke the extraordinary remedy of injunction. 
The only allégation touching this question is "that if the said défend- 
ant or his assignée, or their attorneys, agents or servants shall be per- 
mitted to pay the final fee as aforesaid, that a patent will be issued by 
the Commissioner of Patents upon his false, fraudulent, and wrongful 
application as set forth and notwithstaiiding your orator's rights in the 
premises, and that if such patent should be permitted to issue, great 
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and irréparable wrong, injury, and damages will resuit to yoiir 
orators." There is no spécification or sliowing as to how there coiild 
be any irréparable wrong, injury, or damage to the complainants, pen- 
dente lite. 

It results that the temporary restraining order will be vacated, and 
the application for a temporary injunction denied. 



PORTLAND FLOURING MILLS CO. r. POETLAND & ASIATIC S. 

S. CO. et al. 

(District Court, D. Oregon. December 16, 1907.) 

No. 4,800. 

iNSUKANCE— Shipping— Lien for Feeight— Effect of Salving dp Cargo ov 
Strandbd Vessel by Insurer. 

Where a portion of the cargo of a stranded vessel was salved by stran- 
gers, under directions, however, of an agent of the insurer which had writ- 
teu a valued policy on the cargo, and with the consent of the agent of 
the vessel owners, while the master stood by and gave advice, but exer- 
clsed no control, the opération was équivalent to au abandonineut to the 
insurer as effectiiig a surrender of the vessel's lien for freight which could 
not thereafter be resumed as to the salved cargo or its proceeds. 

In Admiralty. On exceptions to amended libel. 

Elxceptions to the original libel were sustained by the court for the reasons 
stated in the opinion rendered. See 14.5 Fed. G87. The changes attending the 
présent libel as compared with the original are. in substance, as follows : 
The allégation that the vessel, together with her cargo, was immediately abau- 
doned by her master and crew without any necessity therefor, and without 
any atteinpt at salvage of cargo or any part tliereof, or any notification to 
libelant, and the steamship was abandoned to tlie underwrlters of the vessel 
as a total loss, is omitted from the amended libel. By the original libel it is 
alleged that the salvage of cargo was immediately begun by JaiJanese flsher- 
men ou or about February 6, 1902, and that one Réunie Tipple, the surveyor 
to Lloyd's agent and local underwrlters, took charge of salvage opérations, 
while in the amended libel it is set forth that Tipple, "the surveyor to Lloyd's 
and as agent of local underwrlters, including this respondent Commercial 
Union Assurance Company, and as agent for respondent Portland & Asiatic 
Steamship Company, took charge," etc. And it is further set out, by the lat- 
ter clause of paragraph 10, that the work of directing the salvage was under- 
taken by Tipple under instructions from the underwrlters of the cargo, and 
by consent of and as agent for Samuel Samuel & Co., Japanese agent for re- 
spondent steamship company. It is further shown by paragraph 11 that the 
salved flour was sold, under authority of a meeting of local agents to under- 
wrlters, "including this respondent, and also by consent and authority of this 
respondent, said steamship company," and the proceeds were deposited to the 
joint crédit of Samuel Samuel & Co., who were the Japanese agents of respond- 
ent steamship company, and H. R. l'iayfair, who was the Japanese agent of 
respondent assurance eompanj-, "as trustées for whom it migbt concern" ; the 
quotations showing the new matter added. It is then further alleged, undei' 
paragraph 13, in effect, that the price for whlch the salved flour was sold was 
increased by the amount of the freight, thus adding to its value by that much, 
which freight, as between libelant and assurance company, libelant was not 
liable to pay, and ought not, in equlty and good conscience, to be compelled to 
pay ; that the Ohinese syndicate has been dissolved by the death of some of its 
members, and that the surviving members are wholly bankrupt; that the 
assurance company has acted with full knowledge and notice of the claim of 
libelant ; that though the respondent steamship company, by Its local agents in 
158 F.— 8 
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Japan, Samuel Samuel & Co., did not actively partieipate In the salvage or sale 
o( said fiour, said flour was snlved and sold, and the proceeds thereof deposited 
in baiik, with the consent and c-o-oi>eratiou of said Samuel Samuel & Co. as 
agent of the steamship conipaiiy, and for the .ioiut account ot said Samuel 
Sauuiel & Co. and the underwriters of the cargo, for the beneflt of whom it 
mlght concem as events should transpire ; that the steamship company did not, 
in fact, release its lien on said flour, or on said fund, for the freight, but re- 
served said lien subject to payment by and for the benefit of libelant, and that, 
when said money was pnid over to respondent assurance couipany, it exeeuted 
to Samuel Samuel & Co., as sueh agents, a bond conditioned that it should 
take the place of said fund as betwecu the stean)sliip couipany aud the assur- 
ance Company, and that the Ititter i'onniauy should hold the former Imrmlessi 
by reason of the surrender of stich fund. 

Williams. Wood & Linthicuin. for libdânt. 

W. W. Cotton and James G. Wilson for Portland & Asiatic Steam- 
ship Company. 

Snow & McCamant, for Commercial Union x\ssnrance Company. 

WOLVERTON, District Judge (after stating the facts as above). 
With the changes as indicated by the above statement, it does not yet 
seem to me that the amended libel states a good or sufficient cause for 
the relief demanded. Libelant's theory of the cause, as was stated in 
the previous opinion, is that it, the flouring mills company, was surety 
for the Chinamen for the payment of freight to the steamship com- 
pany, which relation was well known to both the respondents ; that 
the steamship company had a shipowner's lien on the cargo of flour 
by way of security for the payment of such freight; that the lien not 
only existed on the cargo while aboard ship in its original state, but 
that it was not released, but attended such cargo in its salved condi- 
tion, and attached to the fund arising f rom a disposai thereof, and 
that, by subrogation to the rights of the steamship company, libelant 
is entitled to the benefit of that lien for its reimbursement in paying 
the freight money under compulsion from the court. If the steamship 
company possessed a shipowner's lien on the flour at the time the 
freight was paid by the libelant, and libelant was in reality but a surety 
for the Chinamen, and not the principal obligor for the payment of 
the freight, and the steamship company was aware of the true situa- 
tion, I assume that the subrogation would follow, so that the libelant 
would come into the rights of the steamship company as it respects the 
lien, and would be entitled to enforce it. And this would be so as 
against the assurance company, respondent, if it came into possession 
of the flpur and the fund with full knowledge, as it is alleged, of the 
conditions attending the lien, as its rights, whatever tbey might be, 
would be subordinated thereto. It is hardly necessary to reiterate 
that this is not a matter disposed of in the case of Portland Flouring 
Mills Company v. British & Foreign Mariné Ins. Co., 130 Fed. 860, 
*i5 C. C. A. 344, as this is a controversy between the principal and the 
surety, while that was a litigation, in its legâl efifect, between the 
obligée and the principal, and the shipper was, in pursuance of settled 
law, not allowed to show that he was, as against the obligée, but a 
surety, contrary to the plain reading of the bill of lading. As between 
joint obligors upon a paper, or as between the principal and surety, 
the true relation of the parties can ordinarily be shown, notwithstand- 
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ing their apparent relation as indicated by the writing. Not so when 
the controversy is between the obligée and the obligors. There the 
writing itself is conclusive of the légal relation, and nothing to the 
contrary will be permitted to be shown. So I take it that the former 
case does not conclude the libelant in the theory by which counsel now 
brings the cause upon the record. 

It is strongly presented that the amended libel is utterly inconsistent 
with the original, and with the position taken by libelant throughout 
the trial of the British & Foreign Marine Insurance Company Case. 
But, whether that be true or not, this pleading should be determined 
upon its own merits, without référence to other papers or proofs filed 
or given in this or other cause. By the former opinion it was deter- 
mined that when the steamship company abandoned the cargo to the 
underyvriters, as it was alleged by the original libel that it did, it 
thereby waived or lest its lien on the fiour as security for the payment 
of freight. The question now arises whether or not there was yet an 
abandonment of the cargo on the part of the steamship company, as 
shown by the amended libel. If there was, unless it was conditional 
or with some réservation of the lien, then the lien was lost to the ship, 
and could not again be resumed. Whether the steamship company re- 
leased or reserved the lien for freight, its right to recover the freight 
f rom the shipper was not impaired ; the lien being a protection for its 
sole benetit. And it is only in the event that the lien still attached 
when the freight was paid to it by the surety that the surety would be 
subrogated to its right to enforce the lien against the thing, or that 
which represents the thing — the fund arising from a sale of the salved 
flour. The delivery of the cargo to the consignée without reserving in 
any way the lien which the law imposes, or was reserved by the bill of 
laciing, would be deemed a waiver of such lien. 4,885 Bags of Lin- 
seed, 1 Black, 108, 17 L. Ed. 35. The like resuit would ensue from 
any relinquishment of possession without in some way reserving the 
lien, so that constructively the possession would still remain with the 
ship ; for when, as I hâve shown, possession is lost unconditionally, or 
what is tantamount thereto, the lien is lost also. The ship was 
"grounded and stranded," and supposedly proceeded no further. Then, 
pursuing the averments of the libel, it appears that salvage of the 
cargo was begun by Japanese fîshermen, and that thereupon Rennie 
Tipple, as agent of the underwriters, took charge of the salvage opéra- 
tions, in which opérations the master of the vessel exercised no con- 
trol, but for a time stood by personally and gave advice, and that Sam- 
uel Samuel & Co., local agents of the steamship company in Japan, 
did not actively participate in the salvage or sale of the flour, but that 
the proceeds thereof were deposited to the joint account of said Samuel 
Samuel & Co., as such agents, and the underwriters of the cargo, for 
the benefit of whom it might concern as events should transpire, 
Thus it is shown that there was a wreck of the vessel, and a part of 
the cargo was salved ; but by whom, and for whose benefit ? The ship 
did not salve it, and took no part in the salvage opérations, except that 
the master stood by and gave advice. Nor does it appear that the mas- 
ter, or any one in authority as to the ship, gave further or any direc- 
tions totiching the salved flour. There was no attenipt on the part of 
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the ship to carry the flour on to destination, or to procure it to be so 
carried. Nor was there any déclaration of purpose to retain posses- 
sion with a view of preserving the lien for freight. Because of the 
stranding of the ship, the entire cargo would doubtless hâve been lost 
had it not been for the vvork of salving. The Japanese fishermen, 
people supposedly wholly disconnected in interest or by employment 
with the vessel, began the work; and Tipple, as agent of the local 
underwriters, took charge of the opérations. A part of the flour was 
accordingly salved. Without more, it would naturally follow that 
the .flour was salved for the underwriters ; and this is what happened, 
I think, when ail the averments of the libel are considered together, 
even by the rule of libéral construction. I am not saying whether the 
rule applies, but am çonceding the benefît thereol to libelant, that the 
matter may be put. beyond dispute. The master of the ship having 
stood by personally and given advice, while exercising no control in 
the premisés, it could not be taken to mean that the ship retained any 
authority whatever over the salved flour. But by averment it is said 
that Tipple took charge of the salving opérations as agent for the 
steamship company, as well as agent for the local underwriters. A 
Httle later, however, and in the same paragraph (10), it is said that the 
work of directing the salving opérations was undertaken by Tipple 
under instructions from the underwriters, and by consent of and as 
agent for Samuel Samuel & Co., Japanese agents of the steamship 
company; so that it appears now that it was simply by the consent of 
Samuel Samuel & Co., who were the Japanese agents for the steam- 
ship company, that Tipple took charge of the salvage opérations. But 
still further on in the libel (paragraph 13) it is averred that though 
the steamship company by its local agents, Samuel Samuel & Co., did 
not actually participate in the salvage or sale of the flout-, said flour 
was salved and sold, and the proceeds deposited to the joint account 
of Samuel Samuel & Co., as agents of the steamship company and 
the underwriters of the cargo, for the benefît of whom it might con- 
cern. Tbis averment pUts it beyond controversy that thé part that 
Samuel Samuel & Co., took in salving the flour was nothing more than 
to give their consent that it might be salved by the underwriters. The 
underwriters could hâve had but one purpose in salving the flour, 
which was to reimburse them for the loss they should sustaîn under 
tlieir insurance. It is conceded that the policy written by the respond- 
ent assurance company upon thé cargo was what is kno#n in marine 
insurance as a valued policy, subjecting the insurers to the payment 
of the entire sum when loss occurs and the goods are abandoned to 
the underwriters. So that upon the whole, the flour was salved by 
the underwriters, with the consent of the local agents in Japan for the 
steamship company, which is simply to say that the steamship company 
consented to the underwriters' thus posses-sing themselves of the flour 
for the purpose of their reimhursemént for insurance written thereon, 
which was tantamount to an abàndonment of the flour to such under- 
writers by the ship, or the steamship company which cdhtrolled it, by 
reason whereof the lien for freight was lost. This brings the case 
within the décision upon the original libel, and the amended libel is 
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therefore also insufficient. That the proceeds of the salved flour were 
deposited to the joint account of Samuel Samuel & Co. and the under- 
writers does not change the resuit. Such deposit was for the benefit 
of whom it might concern, and the underwriters, under the conditions 
prevailing, were the sole beneficiaries, as the fund was afterwards so 
treated. The abandonment of the flour by the ship to salvage by the 
underwriters was a relinquishment of possession, and a conséquent 
waiver of the lien for freight. Henceforth the ship could hâve no 
more concern with the salved flour or the fund arising therefrom, and 
the lien for freight therefore never attached to, nor does it now incuin- 
ber, the fund in the hand of the respondent assurance company. That 
the flour was enhanced in value by reason of the transportation ta 
the Orient can make no différence in the application of the principles 
discussed; nor do I conceive that any trust relations existed except 
such as in a manner might hâve arisen through the lien for freight 
that attached in the first instance. But, this lien being solely for its 
benefit, the carrier could, as has been stated, abandon or relinquish it 
at any time without impairing its right in the least to a recovery of 
the freight money. An abandonment or relinquishment by the ship or 
its owners of the shipowner's lien is what happened; and hence there 
can be no subrogation. 

The exception to the libel on the merits will be sustained. 



DE LA MONTANYA v. DE LA MONTANYA et al. 

(District Court, N. D. California. December 21, 1907.) 

No. 14,451. 

1. Removai, of Causes;— Petition-^Nonresidents. 

A pétition to remove a cause froin the state court of California, alleging 
that when the action was commencée! and when the iietition was flled 
petitioner was a résident of New York, did not allège that he was a "non- 
resident" of California, as required by Removai Act Marc'h 3, 1875, c. 137. 
§ 2, 18 Stat. 470 [U. S. Comp. St. 1901, p. 509], and was therefore insuffi- 
cient. 

2. S AME — Amenoment. 

Where a removai pétition was détective in alleging that, when the action 
was f»mmenced and when pétition was flled, petitioner was a résident 
of New Yorlî, instead of alleging that he was a nonresident of the state 
in which the action was brought, but it also alleged that petitioner was 
a citizen of the republie of France, such allégation, coupled with the alle- 
gatioi) of nonresidence in the state, gave petitioner the right to remove. 
and hence entitled him to amend the removai pétition so as to correct the 
allégation of nonresidence. 

Bishop & Hoefler and Alfred J. Harwood, for the motion. 
Knight & Heggerty and Wm. M. Madden, opposed. 

VAN FLEET, District Judge. Motion is made by the plaintiff to 
remand this cause to the state court on the ground that the pétition 
for removai does not show that the défendant was, at the commence- 
ment of the action, a nonresident of the state, and hence that it does 
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not show jurisdiction of the case in this court. The allégation of the 
pétition in that respect is that the petitioner "was at the time said ac- 
tion was commenced, and is now, a résident of the state of New 
York"; and the objection is that this allégation is not the équivalent 
of an allégation that petitioner was a "nonresident" of the state, such 
as to bring it within the requirement of Removal Act March 3, 1875, 
c. 137, § 2, 18 Stat. 470 [U. S. Comp. St. 1901, p. 509]. This objec- 
tion is supported by référence to the case of Fife v. WhitteM, 102 Fed. 
537, decided in this court by Judge Morrow, where, relying upon the 
authorities there cited, it is explicitly held; under a precisely similar 
averment, that it is not sufficient to bring the case within the statute ; 
that nothing short of an allégation in the précise language of the stat- 
ute or its équivalent is sufificient to that end. 

The défendant meets this contention by a référence to the later case 
of Zebert v. Hunt (decided by Judge Baker in the Circuit Court for 
the District of Indiana) 108 Fed. 449, where it is quite as explicitly 
held that an allégation in the language of this pétition is sufficient as an 
allégation of nonresidence, and where Judge Baker refuses to follow 
Fife V. Whittell. It may be said that the objection is an exceedingly 
technical one and the sufficiency of the pétition upon the point a close 
question ; but, in view of the very strict construction which the pro- 
visions of the removal act hâve from the first received at the hands 
of the Suprême Court, I am disposed to follow the ruling of Fife v. 
Whittell. Every inference is to be indulged against, and not in favor 
of, the jurisdiction of this court. 

In the présent case, however, I am satisfied, from the facts .stated in 
the pétition, that but for the particular defect relied upon the pétition 
shows a ca.se within the jurisdiction of the court. It is alleged that the 
défendant "was at the time that said action was commenced, and was 
for many years prior thereto, and is riow, a citizen of the republic of 
France." This fact, coupled with thatof nonresidence in this state. 
would unquestionably give the défendant the right of removal ; and un- 
der such circumstances the case is brought clearly within the doctrine 
of Powers v. Railway, 169 U. S. 93, 101, 18 Sup. Ct. SM, 42 L. Ed. 
(573, and Kinney v. Columbia Savings & Loan Association, 191 U. S. 
78, 24 Sup. Ct. 30, 48 h. Ed. 103, and cases there cited, which hold 
that such a defect in the pétition may be cured by amendment in the 
Circuit Court — a right in which the défendant hère asks to be indulg- 
ed. In Powers v. Railway the rule in that regard is thus stated : 

"If, upon the face of the pétition and of the wliole record of the state court, 
sufficient groiinds for removal are shown. the pétition may be aniended in the 
Circuit Court of the United States, by leave of the court, by statiiig luore fuUy 
rtud distinctly tlie facts which support those grounds." 

And in Kinney v. Columbia S. & L. Ass'n, where the Circuit Court 
had allowed an amendment to the pétition to more clearly disclose the 
facts upon which its jurisdiction was predicated, it is said by Mr. Jus- 
tice Brewer, after discussing certain cases : 

"Thèse cases recognize the power of the Circuit Court to parniit amendnients 
of pleadlngs to sliow diverse cltizenship and of removal proceedings where 
there is a technical defect and there are averments sufficient to show juris- 
diction. The faets hère disclosed clearly show a case in which an amendment 
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was rightfully made. The citizenship of the défendant, both at the time the 
suit was commenced and when the pétition for removal was flled, was clearly 
and positively stated. There was a gênerai averment that it was a case ot 
diverse citizenship, and therefore one in which by the statute the party was 
«ntitled to a removal." 

In this respect the facts differ from those disclosed in Fife v. Whit- 
tell, and take the case ont of the rule, there declared, that the pétition 
could net be amended in this court. I hold, therefore, that, while the 
pétition is technically insufificient to show jurisdiction, the défendant 
is, under the facts stated, entitled to amend in the particular requested- 

The order will therefore be that the motion to remand be granted, 
vinless the défendant within 20 days file an amendment to his pétition 
obviating the objection thereto. 



In re L. M. ALLKMAN HARDWARE CO. 

(District Court, M. D. Pennsylvania. December 26, 1007.) 

No. 920, in Banliruptcy. 

BankrtjPtcy— Corporations — Corporate Assets — Précèdent Individu al 
OwnERSinp— Fraudulent Trnsfeb — Lâches — Eights of Respective 
Creditors. 

A bankrupt in July, 1900, made a fraudulent transfer of his stocli in 
trade; and in March, 1903, a corporation was formed to continue the 
business, the banlcrupt having one share of the stoclv, the majority of 
which was dlstributed among others. The corporation contracted new 
debts and acquired new creditors, when it became a bankrupt in Decem- 
ber, 1906, with assets insufficient to pay its creditors. Held, that the corpora- 
tion's assets, notwithstandlng the original fraud, were subject to the 
ciaims of its creditors, and hence the trustée of the individual banlcrupt 
was not entitled to hâve the corporation's assets transferred to him for 
distribution among the cre<litors of the individual bankinipt's estate ; nor 
were such creditors entitled to file their clalms against the bankrupt cor- 
jioratiou. 

In Bankruptcy. On exceptions to report of J. E. Vandersloot, réf- 
érée, sur pétition of P. A. Miller, trustée of L. M. AUenian, to turn 
over funds. 

William Hersh and E. A. Weaver, for exceptions. 

W. C. Shecly, John D. Keith, and C. J. Delone, opposcd. 

ARCHP.ALD, District Judge. The petitioner, who is the trustée 
in bankruptcy of L. M. AUeman, asks that the funds realized from the 
sale of the assets of the L. M. Alleman Hardware Co., which is also 
bankrupt, be taken out of the hands of its trustées, and turned over 
to the petitioner to be administcred and distributed as the estate of 
L. M. Alleman individually, whoni he represents. This is based on 
the alleged identity of L. M. Alleman with the hardware company 
bearing his name, which concern, as it is charged, is nothing more 
than L. M. Alleman himseli in corporate guise. If this were true, the 
transfer which is asked for might be a proper one to niake, although 
it would still be a question whether the same resuit could not be reach- 
ed by allowing the creditors of L. M. Alleman individually to make 
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proof of their claims against the company and so avoid circuity. But 
the difficulty is that the facts are not as thus assumed. There is évi- 
dence, no doubt, from which it could be found' that the arrangement 
by which in July, 1900, S. L. Johns and H. N. Gitt took a bill of sale 
from Alleman for his store stock was colkisive and fraudulent as to ex- 
isting creditors, on the strength.of which an exécution or attachment, 
leviéd on the goods, would probably hâve held. No move of that 
kirjd, however, was made, and the situation at this time is not the same, 
so aà to give a right now to what' might hâve been done then. Over 
seven years hâve elapsed, and other rights hâve corne in, which are 
entitled to considération hère. After an intermediate partnership, 
bearing the same name, the L. M. Alleman Hardware Company was in- 
corporated in March, 1903, with a capital of $50,000, Johns subscrib- 
ing for 49 shares, Gitt for 48 shares, and Alleman, C. J. Spaukling, and 
George D. Gitt for 1 share each, and to it the business and stock in 
trade were duly transferred. In the transaction of its business, follow- 
ing upon that, up to the time it became bankrupt in December, 190G, 
new goods were purchàsed by the company and new and independent 
indebtedness incurred therefor, a large part of which remains unpaid. 
The parties to whom it is due, having given crédit solely to the com- 
pany, can look to no one else, and must be paid, so far as they are paid 
at ail, out of its property, which the transfer to the trustée of L. M. 
Alleman, which is sought, would entirely eut off. It may be that a con- 
sidérable portion of the goods, which belonged to Mr. Alleman in- 
dividually, at the time of the bill of sale to Johns and Gitt, was still in 
stock and has helped to produce the money which the trustées of the 
company hâve in hand. But whatever right of seizure or réclamation 
the creditors of L. M. Alleman might bave had, if asserted at the time, 
they, of course, had no lien upon the goods, and after the organization 
of the company, and the intervention of others, the goods became the 
property of the company and liable for its debts, whatever might be 
said of them before, and that is necessarily the controUing considéra- 
tion hère. Nor is this afifected by the fact that the capital stock of the 
company is still practically in the hands of the parties to the original 
fraud. If they alone were concerned, it may be that the creditors of L. 
M. Alleman, who suffered by the covinous arrangement, would still 
hâve the right to hâve the property treated as his. But that is not the 
case. The rights of the creditors of the company are to be kept con- 
stantly in mi.nd, having regard to which the identity of L,. M. Alleman 
with the L. M. Alleman Company, by reason of the continuing fraud, 
cannot be maintained. 

It is said, however, that lâches are not to be imputed to the creditors 
of L,. M. Alleman in this matter, as it is only since the examination of 
the parties in the bankruptcy proceedings that the fraudulent character 
of the transaction has been disclosed. But while the évidence to es- 
tablish the fraud, which is charged, may not bave been within reach 
in the same fullness as now, the outward indications of it were cer- 
tainly there, and were as well known at the time of the occurence 
as at any time since ; and even if the détails could not hâve been com- 
pelled from the immédiate parties, as they bave been hère, there is 
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no reason why they could not hâve been effectively obtained from the 
other witnesses called, who seem to hâve had knowledge at least of 
the essential facts. It is to be noted, moreover, that the présent péti- 
tion is refused, not so much upon the ground of lâches as out of re- 
gard for the rights of creditors of the hardware company who are 
clearly entitled to the first concern. 

But it is further said that the creditors of L. M. Alleman should 
at least be permitted to prove their claims as debts against the hard- 
ware company, with which relief it is asserted that they will be con- 
tent. This was the alternative prayer of the pétition, but was aban- 
doned before the référée, as inconsistent with the prayer to hâve the 
funds transferred from the one estate to the other. The trouble with 
that is that in no real sensé are thèse claims debts of the company. 
The purpose of the proceedings in hand is to avoid the disposition made 
of his property by h. M. Alleman on accoimt of the fraud involved, 
and, if sustained, it would only be as to the spécifie property with 
regard to which this could be shown. It fails, if for no other reason, 
because the right to set up the fraud cannot be successfully asserted 
so long as creditors of the hardware company remain unpaid. If there 
were an overplus above what was so required, it might be différent. 
But of that there is no hope, even if what is due to Mr. Gitt, as one 
of the participants in the fraud, were thrown out. The indebtedneSs of 
the hardware company is $100,000, of which $38,000 is due for mer- 
chandise and $40,000 upon notes in bank, to pay off which the trustées 
hâve not half the necessary amount ; and from thèse claims it can- 
not be diverted in favor of the creditors of L. M: Alleman individually, 
who hâve suffered by the fraud. 

It will be seen, from what I bave thus said, that I do not agrée in 
ail particulars with the findings of the référée ; but I do with the gên- 
erai resuit, in accordance with which the pétition must be dismissed. 



In re KYTB. 

(District Court, M. D. Peimsylvania. December 19, 1007.) 

No. 1,035. 

. BaNKKUPTCV— ACCOUNTS OF ReCEIVEB— APPBAISAL OF PkOPEBTT. 

Tlie fées paid by a reeelver in bankruptcy for appralsal of the prop- 
erty, if otherwise proper, will not be disallowed in his aecounts merely 
because the trustée sncceeding him deemed the appraisal too low and had 
a new one made; such proceeding being unwarranted. 

. Sa ME— Insurance by RecEiver. 

Insvu'ance on personal property, talien out by a receiver, If paid for by 
him. is a proper subject of crédit in his aecounts, but not, if left to be 
talieii care of by the trustée, as a matter inuring to the benefit of the 

esta te. 

In Fjankruptcy. On exceptions to account of L,. F. Camp, receiver. 

W. H. Godwin, for exceptions. 
W. N. Reynolds, Jr., opposed. 
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ARCHBALD, District Judge. The exceptions to the appraiser's 
fees^cannot be sustained. They seem large, but there was a good deal 
of stock to look over, and there is nothing to show that the time for 
which claim is made was not fully occupied in doing so and the fées 
in that wa}' earned. It is said that the trustée was not satisfied vvith 
the appraisement, and has had a new one made, by which a greater 
aggregate value has been attained. lî additional goods were discov- 
ered by the trustée, not included in the receiver's appraisement, it was 
no dûubt proper to inventory and value them. But there was no war- 
rant for an entirely new appraisement of ail the property, just because 
the trustée thought the figures of the first appraisers were not so high 
as they ought to be. And, if a second appraisement has been made at 
the instance of the trustée upon any such basis, he may hâve to bear 
the expense. The main purpose of an appraisement is simply to get 
a gênerai idea of the extent of the estate, so as to charge the party in 
whose custody it is with its value, and at the same time enable ail con- 
cernçd the better to keep track of it. Incidentally it may serve as a 
guide also to prospective buyers, but it is not to be independently under- 
taken with that in view, and except for this purpose it is difficult to 
see what object was gained in going over the same goods a second time. 

The insurance taken out by the receiver, which was for a f ull year, 
has continued for the benefit of the trustée, and, if the premium was 
paid by the receiver, it would be a proper subject of crédit in his ac- 
countj any rebate by reason of an earlier termination of it either by a 
surrender or transfer of the policy inuring in the end to the estate. But 
the premium, although brought into his account by the receiver, has 
not been in fact paid by him, and, as the trustée is the one who will 
really hâve to take care of it, it should be eliminated hère. 

The receiver was in charge less than two months, and asks $300 
compensation. But, considering the duties which he was called upon 
to perform and the responsibility which he assumed, this seems a little 
too large. My judgment is that $150 is enough, and this will be the 
amount allowed. 

The attorney for the receiver also asks for $200, and, as attorney 
fées go, it may hâve been earned. But, according to the standard which 
prevails ip bankruptcy matters, $150 is also ail that I think should 
hâve been asked. The account of the receiver will therefore be modi- 
fîed by striking out the item of $173 for insurance on stock, and by 
reducing the fées of the receiver and counsel to $150 each. And, as 
so modified, the account is confirmed. 



MUIR V. GREGORT. 

(Circuit Court, S. D. New York. November 21, 190Î.) 

No. 9,079. 
GiPT— Validity. 

. A delivery of bonds by the owner to defèndiint's husband, sinee deeeased. 
helâ, under the évidence, to hâve been as a lawful gift in pra».senti and 
not in trust, so that a gift ol" such bonds by the donee to défendant vested 
her with an absolute ownership. 
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In Equity. 

Lanier McKee, for complainant. 
Charles C. Marshall, for défendant. 

PLATT, District Judge. This is an action for an account, and to 
impress a trust upon certain bonds or their proceeds. It is conceded 
that in 1898 the bonds, amounting to $50,000, belonged to Mrs. Mc- 
Pherson, and that they were then given by her to the defendant's hus- 
band, now dead. The dispute turns upon whether they were given to 
him in trust or outright. 

I am convinced that the bonds were given to Gregory absolutely, 
unequivocally, and lawfully. When given, they were in a deposit box 
under Gregory's control. He accepted the gift and gave them to his 
wife, now his widow and défendant. The tragic taie which I hâve read 
in order to reach this conclusion is more interesting than fiction, and 
it would be an agreeable task to rehearse it, if the time at my disposai 
permitted. In the circumstances, I am content to say that my con- 
clusion is the resuit of careful délibération. 

Let the bill be dismissed, with costs. 



In re BRUCE. 
(District Court, N. D. New York. December 31, 1907.) 

1. Execution— PAYMKNT—ArpLicATioN of Funds. 

Action having been brought and judgment reeovered against an alleged 
firm for a debt contracted after A. 's retiremeut as a partner, payment 
was demanded of A., who, in order to prevent a levy on his property, ex- 
ecuted a cheelt to the sheriffi for an amount sufticient to pay ttie balance 
of the judgment; the sherifC agreeing to hold the check until he could 
procure an assigument of the judgment from the judgment créditer. The 
next day an exécution was levied on the property of the surviving part- 
ner, which the sherifl! advertised for sale, but which was not sold until 
after the surviving partner had been adjudged a bankrupt more than four 
months after the entry of the judgment and delivery of the exécution to 
the sherlfC, prior to which the judgment had been assigned, and the plain- 
tiffs in exécution having demanded their money from the sherifC, he had 
remitted the same to them out of the proceeds of A.'g check. Beld, that 
the sheriff received such check in trust as security, so that he had no 
rlght to apply it In satisfaction of tlie exécution until he had made the 
sale of the continuing partuer's property, and that the sherifC's improper, 
application of the check did not constitute payment of the exécution nor 
satisfaction of the judgment. 

2. SUBBOGATION— -SCOPE OF REMEDY. 

The remedy of subrogation is not limited to sureties or quasi sureties, 
but extends to cases where a person not a volunteer pays a debt which in 
equity and good conscience he ought not to pay, for the purpose of pro- 
tecting property in which he is interested. 

3. Execution— Validity or Lien— Dormant Execution. 

Wliere a levy was legally made under an exécution, and the sale was 
adjourned from time to time and stayed by order of court, the exécution 
did not become dormant. 

4. Bankruptcy— Liens- Execution— SuiiiiOGATiON. 

.Tudgment having been reeovered against A. after his retirement from 
a firm, for a firm debt for which he was not liable, because of the con- 
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tinuing partnet's misrepresentations that tlie debt was paifl, on exécution 
being présentée! and paymeiit demaufleil from A., he Informed tlie slieritî 
tliat the continuing partner was liable on tlie debt, and that liis property 
sbould be first levied on. In order to preveut a levy on A.'s property, 
lie ga^'e a cheek for the balance due on the judginent, wliieh cheel'C was 
subsequeiitly made good by nioney advanced by A.'s wife, to wbom tlie 
judgment was' asslgned after levy ou the continuing partner's assets. 
More than four months after the taking of the judgment and the delivery 
of the exécution to the sherifC, the continuing partner becanie a bankrupt 
while the levy was still in force. Hcld, that the assignée of the .-judginent 
and exécution was entitled to subrogation to the rights of the .iudgment 
créditer, and was entitled to hnve the proeeeds of the property levied on 
in the hands of the bankrupt's trustée ai)plied in settlement of the ainouut 
such assignée advauced as agaiust the trustée and gênerai creditors of t.'ie 
bankrupt, who had no greater rights than those of the baukrupt wheu the 
pétition was filed and the adjudication niade. 

Action to Déclare Property of Bankrupt Subject to Lien of Judg- 
ment. 

The question liivolved ig the validity in tlie hands of .Tessie M. Aldrich, as- 
signée thereof, agaiiist the estate of the above-nanied bankrupt of a judgment, 
and exécution and levy thereunder, for $241.74, less a payiuent of $73.87, in 
favor of the Syracuse Hardware & Iroii Company against Edwln S. Aldrich 
and Tlmothy E. Bructî, said bankrupt, entered and docketed in Onondaga coun- 
ty clerk's office Deceniber 27, 3007, transcript flled and .iudgment docketed in 
l'ranklin county clerk's office December 28, liXWi, exécution issued January 4, 
1907, and levy made Mareh 2, 1907, a sale vmder such levy having been stayed 
by this court. The niatter was sent to Wni. P. Badger as spécial niaster to 
ascertain and report the facts and testimony. 

McCIary & Allen, for trustée:. 
. Leslie M. Saunders, for Jessie ^. Aldrich. 

RAY, District Judge. Prior to October 18, 1905, Edwin S. Aldrich, 
husbatjd of Jessie M. Aldrich, and said Timothy E. Bruce were in 
partnership, doing business under the firm name of "the Aldrich-Bruce 
Company," at Tupper Lake, N. Y. On that day, October 18, 1905, 
they agreed to dissolve the partnership, and Aldrich sold his interest 
to Henry W. Bruce, the father of Timothy E. Bruce, the bankrupt, who 
immediately transferred such interest to said Timothy E. Bruce. In 
fact, Timothy E. Bruce thereupon became the owner of the business, 
and liable for ail debts thereafter incurred in the business. No notice 
of the dissolution was published until in December, 1906, and after the 
service of the summons and complaint in the action in the Suprême 
Court of the staté, wherein and upon which the judgment hereafter re- 
ferred to was entered. On and after May 7, 1906, and while said Tim- 
othy E. Bruce was running the business, he purchased of the Syra- 
cuse Hardware & Iron Company certain goods, for the purchase price 
of which the judgment was obtained, through an agent of that com- 
pahy then at Tupper Lake, informing such agent at the time that the 
firm of Aldrich-Bruce Company no longer existed. The goods came 
addressed to Aldrich-Bruce Company, and were accepted and retain- 
ed by Bruce in his business. Aldrich knew nothing whatever of the 
purchase of thèse goods,. and had nothing to do with the business at 
the time. As Bruce did not pay for the goods said Syracuse Hardware 
& Iron Company commenced an action in the Suprême Court of the 



IN EE BKUCE. 125 

state of New York, county of Onondaga, against said Aldrich and 
Bruce, and the summons and complaint were served on both défend- 
ants. Aldrich thereupon went to Tupper Lake and saw Bruce who 
told Aldrich he had sent a check to pay the claim. Aldrich relied on 
this statement, and did not appear or answer in the suit, and there- 
after judgment was entered against both défendants. No such check 
had been sent. Thereafter, and December 31, 1906, an exécution on 
such judgment to the sheriff of Franklin county was duly issued, and 
January 4, 1907, same was placed in the hands of Gçorge S. Henry, as 
sheriff of Franklin county, where Bruce resided, and thereafter, and 
March 2, 1907, his deputy, one Kempton, presented same to Aldrich at 
Régis Falls, N. Y., where he lived and was doing business, and de- 
manded payment. Aldrich informed the deputy that the judgment was 
for Bruce to pay, and that he did not want his stock levied upon, but 
the deputy stated that Bruce was covered by chattel mortgages, and 
that if not paid he would be compelled to levy. Aldrich then stated 
that rather thanhave his .stock of goods levied upon he would place in 
the hands of the deputy his check for an amount sufficient to pay the 
balance of the judgment, Bruce having paid a part, and fées, and did 
place in his hands his check for $305, and requested him to hold it un- 
til he could procure an assignment of the judgment. To this arrange- 
ment the sheriff assented and promised to do his best in holding the 
check. That same ■ evening Aldrich went to Tupper Lake with the 
deputy sheriff, atAldrich's suggestion and request, and the deputy, by 
virtue of such exécution on the next day, levied upon the stock of 
goods and fixtures belonging to said Bruce. He did not remove the 
goods but left them in the care of Bruce who receipted for the same in 
writing. This receipt stated, amongst other things, that $53.87 had 
been paid on the exécution, leaving due $211, including expenses, and 
"such goods" those levied upon, "being left with me as caretaker, 
hereby waiving any delay in advertising the said goods for sale by the 
said sheriff." The sheriff also levied on the accounts, etc., ôf Bruce, 
and this receipt stated that the goods levied on should be sold by Bruce 
for cash onW, the money to be accounted for and paid over to the 
.sheriff as well as ail nioney received by him on the accounts. This 
was duly signed by Bruce and acknowledged. The sheriff immediately 
advertised the goods of Bruce for sale on the exécution, and Aldrich 
applied to the plaintiffs in the exécution for an assignment of the judg- 
ment in blank. The day appointed for a sale was April 26, 1907, but 
same was adjourned from time to time, and, finally, to June 14, 1907. 
The sheriff made the last adjournments May 9 and May 25, 1907, re- 
spectively. In the meantime, and on the 8th day of May, 1907, said 
Timothy E. Bruce filed his voluntary pétition in bankruptcy, and was 
duly adjudicated a bankrupt on the 9tli day of May, 1907, more than 
four months after the docketing of such judgment and the delivery of 
the exécution to the sheriff. In the meantime, and on the 13th day of 
March, 1907, the Syracuse Hardware & Iron Company, plaintiff in the 
exécution, executed and soon thereafter, March 29th, delivered to said 
Edwin S. Aldrich an assignment in blank of said judgment and ail 
nioneys due thereon, and the name of Jessie M. Aldrich was filled in 
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such a^signment as the assigfnee of such judgment. Jessie M. Aidrich 
advancfed to her husband, Edwin S. Aidrich, at the time he gave his 
check to the sheriff the sum of $150 to make his check g-ood. In the 
meantime the plaintiff in the exécution demanded their money, and the 
sheriff cashed the check of Aidrich, and remitted to their attorneys, 
who turned the money over to such plaintiff, but not until after the as- 
signment was executed. 

It is quite évident that the assignment was withheld until the mon- 
ey was sent and received by the attorneys. The sheriff also returned 
the exécution to Franklin county clerk's office, to the sheriff of which 
county it was issued, before the assignment was received. On receiv- 
ing the assignment completed as aforesaid, the sheriff went to the 
clerk's office and erased a part of the return made, which return read 
as follows : "State of New York, Franklin County. ss. : The within 
exécution paid and satisfied in full. Dated Malone, N. Y. 8/13/07. 
Geo. S. Henry, Sheriff" — and inserted "assigned to Jessie M. Aid- 
rich," so that it then read "the within exécution assigned to Jessie M. 
Aidrich," the date remaining unchanged. The questions are, was this 
exécution in fact satisfied by the check given to the sheriff by Aidrich ; 
was the levy on the property of Bruce abandoned by the sheriff as well 
as the proposed and advertised sale ; and was Bruce released as cai e- 
taker for the sheriff? 

The equities are ail with Aidrich as against the bankrupt, the bank- 
rupt estatè and its creditors, and the trustée in bankruptcy. It is évi- 
dent that Edwin S. Aidrich did not întend that his check placed in the 
hands of the sheriff should be applied in payment of the balance of 
such judgment unless the sheriff failed to make the balance of the 
exécution f rom the property of Bruce. It is évident that the sheriff so 
understood it and received the check on that understanding. I do 
not think he had any right to apply it in satisfaction of the exécution 
until he had made sale of Bruce's property levied on. I£ he failed to 
make the amount thereof, then he had the right to apply the check, 
or if he decided it was fruitless to pursue the property of Bruce, then 
he should hâve gone to Aidrich and levied on his property, or advised 
him of his purpose to apply the check to the payment of the exécution. 
He held the check in trust and as security. He had no right to apply 
it except tp fulfîll the purpose for which it was delivered to and accept- 
ed by him and in accordance with the agreement. Aidrich never con- 
sented that he should. Having taken it for one purpose, the sheriff 
had no right to apply it to another. But the assignment did not come, 
and he returned the exécution as satisfied, when it was not in fact sat- 
isfied by any payment made by either défendant or by a sale of any of 
the property of either of them. This he did March 12, 1907. Did 
he abanddn the levy on the property of Bruce? Having no exécution 
in his fiossession and having returned it as satisfied, if it was in fact 
satisfied by either Aidrich or Bruce, then the levy fell as did the pro- 
posed sale. But it was not in fact satisfied as it was not paid. It was 
the duty of the sheriff to retain it and enforce it as against Bruce and 
fhe property Bruce held as caretaker. That the sheriff did not intend 
to releâse the property of Bruce is demonstrated by the fact that he 
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continued to adjourn the sale thereof, thereby asserting his jurisdic- 
tion over it. He rejected bids when offered of $150 and $200. No 
other rights hâve intervened. The property of Bruce levied upon and 
held by him as caretaker for the sherifif at the time he filed his pétition 
in bankruptcy has been converted into money, and is with this court 
taking the place of the property under an agreement entered into by 
al] interested. Again, Bruce bought the property, had the proceeds, 
and they were mingled with his estate. Aldrich had no part of it, and 
assumed no obligation. He had a défense to the action, but was in- 
duced not to make it by the fraud of Bruce, who induced him to think 
he had sent a check which paid the claim. Aldrich turned out his check, 
made good by $150 of the money of his wife, as security to the sheriff 
in case the property of Bruce should fail to pay the fuU amount. The 
sherifï levied on that property, turned it over to Bruce, who agreed to 
hold it for the sherifï in satisfaction of the exécution so far as it would 
go. He so held it when he filed his pétition in bankruptcy. He held 
it in trust for the sheriff and owners of the judgment when the adjudi- 
cation was made. 

It seems clear to me that in equity this judgment and exécution in 
the hands of Mrs. Aldrich is a lien on the proceeds of this property; 
one this court, as a court of equity, has the power to protect and en- 
force as against the trustée and gênerai creditors who hâve no greater 
rights than Bruce had when the pétition was filed and the adjudication 
made. The sheriff by mistaken action or errors of law or of fact 
could not change and defeat the rights and equities of Edwin S. Ald- 
rich or of Jessie M. Aldrich in this property of Bruce so long as ne 
retained the levy, as he did, and the rights of third parties did not in- 
tervene. Had some other creditor of Bruce obtained judgment, issued 
exécution, and placed same with the sheriff, or had some person loaned 
money, taking a mortgage on the property, with this exécution in 
the clerk-'s office indorsed "Satisfied," the case wOuld be différent. It 
is of course true that had Edwin S. Aldrich paid the judgment it might 
hâve been extinguished, but he did not pay it or intend so to do. He 
turned out his check as security to prevent a levy on his own property, 
an injury to his own business and crédit with the agreement that if not 
collected of Bruce by levy on and a sale of his property that the check 
should be applied on the judgment. In equity Aldrich was never liable 
on this judgment. The assignment was applied for and finally came, 
and it is évident from ail the testimony in the case that when the mon- 
ey was sent forward by the sheriff it was with the understanding that, 
if the assignment came, it was to apply in payment so far as such mon- 
ey had cômé from Bruce, and on the assignment, as considération there- 
for, so far as it came from Edwin S. Aldrich and his wife. The sheriff 
rectifîed his error in returning the exécution "satisfied" so soon as the 
assignment came to his knowledge. This he had the right to do as be- 
tween Aldrich, Mrs. Aldrich, and Bruce. In equity, in any event, Mrs. 
Aldrich, who now holds this judgment by a valid assignment to her 
made for a valid considération paid or furnished by her, is to be re- 
garded as the owner thereof to the extent she put money into the trans- 
action, with interest, from that time, and the judgment is to be regard- 
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ed and treated as unpaid and unsatisfied. There is no other way to 
protect her adequatelv or at ail. 

In Arnold v. Green, 116 N. Y. 566, 571, 23 N. E. 1, it was held that 
where one who pays a mortgage upon land in which hè has an in- 
terest, so that he is not a mère volunteer, and for which mortg-age 
debt he is not personally liable, stands in such a relation thereto that 
his interests, whether légal or équitable, cannot otherwise be adequate- 
ly protected, the transaction will be treated in equity as an assign- 
ment, and he is entitled to enforce it (the mortgage), for his own reim- 
bursement àhd the protection of his interest. This rnle applies hère 
to Edwin S. Aldrich, and as he had the judgment assigned tO his wife 
who furnished $150 of the money, she has ail his rights and equities. 
Vann, J., who delivered the opinion of the court said: 

"Under some circumstances the payment of a mortgage does not satlsfy 
it or destroy its lien, because equity r^ards the person making the payment 
as the owner thereof for certain deflnite purposes, and keeps it allve, audi 
presprves its lien for his beneflt and security. According to the well-established 
prînciples upon whieh the doctrine of équitable asslgnment by subrogaticw; 
rests, if the person paying stands in such a relation to the premises that his 
interest, whether Jegal or équitable, cannot otherwise be adequately protected, 
the transaction will be treated In equity as an assignment. Sheldon on Sub- 
rogation, §§ 1, 3, 14, IC ; 3 Pomeroy's Équîty Jur. § 1211 ; Jones on Mort- 
gages, § 874. The remedy of subrogation is no longer limited to sureties andi 
quasi sureties, but includes so wide a range of subjeets that It has been called 
the 'mode which equity adopts to compej the ultimate payment .of a debt by 
one who in justice, equity, and good conscience ought to pay It' Harris on 
Subrogation, § 1; Barnes v. Mott, 64 N. ï. 397, 401, 21 Am. Rep. 625; Stevens 
V. Goodenough, 26 Vt. 676 ; Harnsberger v. Yaneey, 33 Grat. (Va.) 527 ; Smith 
V. Foran, 43 Conn. 244, 21 Am. Rep. 647. While a mère volunteer, with no 
obligation to pay or interest to protect, is not entitled to its aid, it is f requently 
applled in favor of a vendee of incumbered real estate, who, although not 
personally liable, has paid the debt of another which is a charge upon tbe land, 
and which, if not paid, might cause him to lose his interest therein. Under 
such circumstances the debt, although paid and satisfied in form, is regarded 
in equity as neither paid nor satisfied in fact, but by opération of law the for- 
mer holder eeases to be the créditer, while the person paying takes his place 
as owner of the debt and security unimpaired. Where, within the limitations 
suggested, beneflt may resuit to the person paying without injury to the person 
who should pay, equity casts the burden upon the latter, who ought in fair- 
ness to bear it, provided it will not work injustice or disturb the rights of other 
creditors of a common debtor. Id. ; Johnson v. Zink, 51 N. Y. 333 ; Cole v. 
Malcolm, 6G N. Y. 363 ; Twombly v. Cassidy, 82 N. Y. 155 ; Gans v. Thieme, 93 
N. Y. 225, 232 ; Averill v. Taylor, 8 N. Y. 44, 51." 

I see no reason why this rule is not applicable hère. Aldrich and his 
wife paid the debt of Bruce, if it was paid, and he had such an interest 
that in equity he is entitled to be regarded as the owner of the judg- 
ment which, for a considération, was transferred to the wife. She may 
enforce it, and the lien gained by the exécution aiid levy and rèceipt 
of the bankrupt for the property as caretaker for the sheriff, which 
levy was not released. The exécution did not become dormant as 
the sale was adjourned from time to time and only stayed by order. 
of this court pending an ascertainment of the facts. As Judge Vann 
said, the rights of third persons hâve not intervened. 

As Judge Vann said: 

"The remedy of subrogation is no longer limited to sureties or quasi sureties, 
but includes so wide a range of subjeets that it has been called the mode whitiU 
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equlty adopts to compel the ultimate pnyment of a debt by one who in justice, 
equity, and good conscience ouglit to pay it." 

Who, _ but Bruce, in justice, eqnity, and good conscience ought to 
pay this'debt? Wiio incurred the debt? Who had the property and its 
proceeds ? Whose property was levied upon on the exécution, ad- 
vertised for sale, and in légal effect delivered to the sheriff for its 
payment? Who held this property in question for the sherifï to ap- 
ply in satisfaction of this judgment, and in writing promised it should 
be se applied? Was it not Bruce and his property? Should the er- 
rors or mistakes of the sherifï defeat thèse equities or change them? 
Would a court do its duty, acting as a court of equity, which a court 
of bankruptcy is (section 2, Bankr. Act July 1, 1898, c. 541, 30 Stat. 
545 [U. S. Comp. St. 1901, p. 3420]), not to recognize and enforce 
thèse equities ? I think not. The rule as laid down in Sheldon on Sub- 
rogation, § 11, is that : 

"The doctrine of subrogation is that one who bas been compelled to pay a 
debt which ought to hâve been paid by another is entitled to exercise ail the 
ireniedies which the ereditor possessed agalnst that other, and to indemnity 
from the fund out of which should bave been made the payment which he 
bas made to the créditer. It is a mode which equity adopts to compel the ulti- 
mate discharge of a debt by him who in equity and good conscience ought to 
pay it, and to relieve him whom only a créditer would ask to pay, although as 
between debtor and ereditor the debt may be extingulshed, yet, as between the 
person who bas paid the debt and the other parties, the debt is kept alive so 
far as uiay be necessary to préserve the securities." 

In Cole V. Malcolm, 66 N. Y. 363-366, it was held: 

"The doctrine of subrogation applies where a party is compelled to pay the 
debt of a third person to protect his own rlghts, or to save his own property." 

This is such a case. Aldrich put up his own money with that of 
his wife to pay the debt of Bruce in a certain event, because he was 
compelled so to do by the wrong of Bruce, not because he owed or had 
incurred the debt — not because he was morally obligated to pay. He 
was compelled to do this to "protect his own rights," and "to save his 
own property," and to protect his own crédit. 

Judge Earl, in giving the opinion of the court, said, page 366 : 

"The équitable doctrine of subrogation has many illustrations in reported 
cases. Sandford v. McLean, 3 Paige (N. Y.) 117, 23 Am. Dec. 773 ; Atlantic 
Ins. Ck). V. Storrow, 5 Paige (N. Y.) 285 ; Slade v. Van Vechten, 11 Paige (N. Y.) 
21 ; Graham v. Dickinson, 3 Barb. Ch. (N. Y.) 169 ; Ellsworth v. Lockwood, 42 
N. Y. 89 ; Patterson v. Birdsall, 6 Hun, 632, afflrmed in Court of Appeals ; Lid- 
derdale's Bx'rs v. Robinson's Adm'r, 2 Brockenbrough (U. S.) 159, Fed. Cas. 
No. 8,337 ; Cottrell's Appeal, 23 Pa. 294 ; Bouvier's Dict., 'Subrogation.' It Is 
generally aad most frequently applied In cases where the person advanclng 
money to pay the debt of a third party stands in the situation of a surety, or is 
only secondary liable for the debt; but it is also applicable to cases where 
a party is compelled to pay the debt of a tblrd person to protect bis own 
rights, or to save his own property. In Cottrell's Appeal, Woodward, J., said : 
'Subrogation is founded on principles of equity and benevolence, and may be 
deereed where no contract or privity of any kind exists between parties. 
Whenever one not a mère volunteer discharges the debt of another, he is en- 
titled to ail the remédies which the creditors possessed agalnst the debtor.' 
In Lidderdale's Esr's v. Robinson's Adm'r, Chief Justice Marshall said: 
'When a person has paid money for which others were responsible, the équita- 
ble clalni which such payment gives him oq those who were so responsible shall 
be clothed with the légal garb with which the contract he has discbarged was 
158 F.— 9 
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invested, and he shall be substituted, to every equUable Intent and purpose, In 
the place of the créditer whose clalm he bas discharged;' " 

In Pease v. Egan, 131 'N. Y., at page 273, 30 N. E., at page 105, 
Mr. Justice Peckham, now of the Suprême Court of the United States, 
said: « 

"In the cases of Gans v. Thieme, 93 N. Y. 225, and Arnold v. Green, 116 
N. Y. 560, 2!:! N. B. 1, while not partleularly in point hère, are yet évidences of 
the rule that no contract néed subsist upon wliich to base the right of subroga- 
tion, and that it is a remedy which equity seizes upon in order to accomplish 
what is just and fair as between the parties, where the party seelsing the aid 
of the court and the beneflt of the rule bas been no mère volunteer, and where 
bis action is based upon gênerai équitable rules which It is the peculiar prov- 
ince of a court of equity to enforce." 

Mrs. Aldrich is hère not asking to be subrogated strictly, but to hâve 
her assignment of this judgment, made for a valid considération at a 
time when, to the knowledge of the sherifif, the property of the one 
who incurred the debt, whose debt it was, had been set apart under a 
levy on the exécution, and placed in his hands to sell for its payment, 
recognized; to hâve the judgment and the exécution and levy there- 
under recognized and etiforced as valid and subsisting. The assign- 
ment actualiy subrogated her to ail the rights and equities of her hus- 
band. The plaintifï in the judgment and exécution did not exact pay- 
ment ôr understand it was reCeiving payment in satisfaction and dis- 
charge of the judgment. It did understand the money was paid, ex- 
cept as to a small part, for an assignment thereof. The check of $305 
was npt placed in the hands of the sheriff to pay the judgment except 
in a certain contingency, which never occurred. That the sheriff pre- 
maturely applied it and mistakenly returned the exécution as "satis- 
fied" or paid when it was not, a mistake Avhich he immediately correct- 
ed, did not in fact either pay or satisfy the judgment or exécution, or 
destroy the equities. 

The assignée of the judgment, Jessie M. Aldrich, is entitled to an 
order and decree that the said judgment exécution and levy are valid 
and constitute a valid lien on the fund derived from the sale of the 
property in question, and constituted such a lien at the time of the 
adjudication in bankruptcy, and were and are valid as against the 
trustée in bankruptcy, liaving been obtainèd in good faith more than 
four months prior to such adjudication fo the amount of $167.87, and 
interest thereon from March 13, 1907; that the proceeds of the sale 
of such property now iïl the hands of the trustée, Clarence L. King, sub- 
ject tothe order of this court, so far as they will pay said sum of 
$167.87 and interest, be paid over by said trystee to said Jessie M. 
Aldrich in satisfaction of such lien. 
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BUTTE & BOSTON CONSOLIDATED MINING CO. y. MONTANA OUE 
PUROHASING CO. et al. 

(Circuit Court, D. Montana. December 9, 1907.) 

No. 70. 

Fines— Crix!in.\l Conïejipt— Power of Court to Iîemit. 

A pei'son wbo is adjuclged guilty of a contempt by a court of tlie ITuited 
States in vvillfulljf violating an injunction order of the court eiitered in a 
suit to whicli lie was not a party stands as one wlio lias been found RUilty 
of au offense against the TJnited States, and a fine imposed as a puuisli- 
nient therefor gocs to the United States ; and, vvhere such person lias paid 
the fine and bas taken no steps for a revlew of the punishnieiit, the court 
is withoiit jnrisdiction, at least after the term has passed, to remit such 
fine. 

[Ed. Note.— P^or cases in point, see Cent. Dig. vol. 23, Fines, §§ 19, 23.1 

Cari Rasch, U. S. Atty. 

C. R. Léonard and M. S. Gtinn, for petitioners A. F. Heinze, Al- 
fred Frank, and J. H. Trerise. 

HUNT, District Judge. Upon pétition for the return of fines païd 
upon judgments holding petitioners guilty of contempt. 

On March 30, 1904, in the Circuit Court of the United States, sit- 
ting at Butte, Hon. James H. Beatty presiding, petitioners, F. Augustus 
Heinze, Alfred Frank, and Josiah H. Trerise, were adjudged guilty 
of a contempt of said court in having willfuUy violated an injunction 
issued by the court on June 1, 1898, enjoining the Montana Ore Pur- 
chasing Company, Chile Gold Mining Company, John MacGinniss, 
Edward L. Whitmore, and Carlos Warfield, défendants in an action 
wherein the Butte & Boston Consolidated Mining Company was com- 
plainant, from mining or extracting any ore from within the limits 
of the Michael Devitt Iode claim. The order adjudging the petitioner 
F. Augustus Heinze guilty is as follows: 

"This matter came on for hearing upon the affldavit of H. V. Winchell, 
flled in this cause, eharging the Montana Ore Purchasing Company, Johiis- 
town Mining Company, F. Augustus Heinze, Josiah H. Trerise, Alfred Franlc 
and Carlos Warfield with contempt in having violated and refused to obey a 
certain order of the above named court made and entered in the above en- 
titled action on tlie flrst day of June, 1898, enjoining and restraining the Mon- 
tana Ore Purchasing Company, Chile Gold Mining Company, John MacGin- 
niss, Edward L. 'Whitinore and Carlos Warfield from mining within the limits 
of what is known as the Michael Devitt Iode claim, descrlbed in the complain- 
ant's bill of coniplaint, and fully set forth In said injunction order. 

"On the 22d day of March, 1904, ail of tlie parties charged with contempt 
as aforesaid appeared in response to an order to show cause why they, and 
each of them, should not be committed for contempt ia violating the said in- 
junction and by mining on what is known as the 'enargite veln' within the 
Michael Devitt Iode claim, and each of said parties entered a plea of not 
guilty to the charges contained in said affidavit; Thereupon the court pro- 
ceeded to the hearing of testimony touching the said charges of contemiit, 
and, after hearing the testimony and argument of counsel, on the 30th day of 
March, 1904, made and entered its judgment and décision, to the eftect that 
the défendant Carlos Warfield was not guilty of the contempt charged in 
said affidavit, and that the said Montana Ore Purchasing Company, Johns- 
town Mining Company, F. Augustus Heinze, Alfred Frank, and Josiah H. 
Trerise were each and ail guilty of contempt of this court in violating the 
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said injunction as charged in the aflidavit of tlie said H. V. Wincliell, and that 
thé said contempts weré committed with full knowledge of the facts that the 
said injunction was being violateU, and that the said violation vvas wiilful and 
without excuse. 

"It is therefore ordered and adjudged that the said défendant F. Atigustus 
Heinze is guilty of the contempt of this court, as aforesaid, in violatiug tlie 
said order as hereinbefore set forth, and that, as a punishment therefor, he is 
hereby fined in the sum of tweuty thousand dollars ($20,000), and that he shall 
deposit, or cause to be deposited, the said sum of twenty thousand dollars 
($20,000) so assessed against him in the First National Bank of Butte, Mont., 
on or before 11 o'cloek a. m. of Thursday, the 31st day of Mareh, 1904, to the 
crédit of Oeorge W. Sproule, clerk of this court, to be hereafter disposed of 
only by the order of this court or the judge thereof ; and that, if he shall 
fail to comply with this order in so depositing the assessed flne, he shall be 
taken in custody by the United States marshal for the district of Montana, 
and confîned in the county jail at Helena, in the eounty of Lewis and Olark. 
State of Montana, uutil he has made full compliauce with this order, or until 
the (urther order of this court." 

Similar orders were made against the other petitioners Trerise and 
Frank, but the fine imposed against each was $1,000. The fines were 
paid, and it appears that during 1905 the suit in which the injunction 
order was made, and ail matters connected therewith, were amicably 
settled, and that complainant mal<es no claim to the sum of $22,000 de- 
posited in the First National Bank of Butte to the crédit of the clerk 
of this court by petitioners herein. On the 28th day of Mardi, 190(5. 
petitioners filed their pétition, praying for an order returning the 
sums paid over by them in compliance with the order of the court, 
which adjudged them guilty of contempt. The principal grounds upon 
which petitioners make their application are substantially thèse : That 
at the time of the institution of the suit in which the injunction was 
issued, for a violation of which said aforementioned fines were imposed, 
and since then up to and includîng the month of March, 1904, the par- 
ties to said action, their assigns, agents, officers, and représentatives 
had been engaged in extensive litigation ; that at about the time of the 
hearing of said contempt proceedings efl^orts were being made to set- 
tle such controversies ; that in arriying at a décision in said contempt 
proceedings the judge took into considération such efforts for an 
amicable adjustment of the existing différences, and, in rendering the 
décision, stated that it was not his désire to inflict severe punishment 
on any one, but, if possible, to préserve the property. That, subsé- 
quent to the entering of said orders in said contempt proceedings, ac- 
tions were brought in this court and the state courts to recover the 
value of the ores alleged to hâve been extracted from the Michael 
Devitt claim, in violation of said injunction, and that recently said 
actions, as well as ^he suit in which said injunction was issued, had 
been amicably adjusted and settled and dismissed. That petitioners be- 
lieve that it was the intent and purpose of the judge of this court in 
requiring the deposit of the amount of the fine to the crédit of the 
clerk of the court, subject to its f urther order, to relieve the petitioners 
of a forfeiture thereof, in the event the parties to the litigation should 
succeed in amicably adjusting their différences, and that, in requiring 
the deposit of such considérable sums of money, the judge believed that 
the loss of the interest thereon pending the final adjustment of the liti- 
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gation "vvould be just and proper punishment to be meted out to yoiir 
petitioners, and, further, had in contemplation that any further at- 
tempt to violate the said injunction wouîd resuit in the entry of an 
order forfeiting the full sums deposited to the governnient of the 
United States." 

Petitioners filed with their application an afïidavit by F. H. Drake, 
deputy clerk of the Circuit Court of the United States, in and for the 
District of Montana, in which aiïiant says : 

"That he was présent in said court in tlie city of Butte, Mont, on tlie 30th 
day of Mardi, 1004, when tlie court, lion. .Tames H. Beatty presiding, reudered 
an order adjudging F. Augustus Helnze, .Tosiali H. Trerlse, and Alfred Frank 
guilty of contempt of court for violating an injunction order entered in 
cause No. 70 lu said court, eutitled 'Butte & Boston Consolidated Mining Com- 
pany V. Montana Ore Purchasing Company, et al.' That the said judge, in 
announcing his tinding lu open court, stated, amongst other things, that the 
amount of the fines, to wit, the suni of ,'f22,000, should be paid to the clerk of 
the court, to be thereafter disposed of oiily by the order of the court or the 
judge thereof. That, in the préparation by alliant of the journal entry con- 
cerning said order, he consulted the Honorable James H. Beatty, judge, with 
respect to the form thereof, aud, iu viow of the remarks made by the court in 
renderlng said order, Inquired of the said judge as to whether or net the word 
'fine' should be iucluded in the order. That said judge replied that he did not 
see hovv the use of the word 'fine' could be avoldfd, but that it was not his 
intention that the money should be paid into the treasury of the United 
States, and that the words In the order, to wit, 'to be hereafter disposed of 
only by the order of this court or the judge thereof,' would retain the money 
in the hands of the court subject to its order. That the inference gained by 
afïiant from the remarks made by the judge in open court and by the c-on- 
versation had with him as aforesaid was and is that the court and said judge 
intended that the money should remain in the hands of the court to abide the 
later décision of the court or judge as to the final disposition thereof, and that 
■subséquent proceedings in the suit would détermine whether or not the money 
should be returned to the parties against whom the fines were imposed." 

In June, 1907, the United States, by the United States district at- 
torney, for the di,strict of Montana, obtained leave to file an answer to 
the pétition of the petitioners, and denied that it was the intent of the 
judge who fined the petitioners to relieve them of a forfeiture of the 
sums in which they were fined in the event of amicable adjustment of 
their légal controversies, and alleged that the contempt was with full 
knowledge of the facts that the injunction was being violated, and that 
the fines were imposed as a punishment, and that, upon payment of 
the amounts of the fines in satisfaction of the judgments pronounced 
by the court, the United States became then and there entitled to the 
amounts paid by the petitioners. An order was therefore asked, re- 
quiring the clerk to turn over to the United States the full amount of 
the fines in the same manner as other fines due and payable to the 
United States are disposed of . 

It is to be borne in mind that thèse petitioners were not parties to 
the suit wherein the injunction order was issued by Judge Beatty. 
They can only be regarded as strangers, not primarily interested in se- 
curing to the défendants Montana Ore Purchasing Company, Chile 
Gold Mining Company, John MacGinniss, E. L. Whitmore, and Carlos 
Wàrfield any rights to which they were entitled as against the Butte 
& Boston Consolidated Mining Company, complainant. It was while 
they were in such an attitude that the court, after hearing was had, 
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made and entered its several orders that each was guilty of contempt, 
as charged, in violating the injunction, and that the contempts were 
committed with full knowledge of the fact that the injunction was be- 
ing violated, and that the violation was willful and without excuse. 
Therefore it was adjudged that each was guilty of contempt in vio- 
lating the order, and, as punishment therefor, each was fined. It was 
further ordered as to each that he should deposit the amount of his 
fine so assessed against him in the First National Bank of Butte, on 
or before a day fixed, to the crédit of the clerk of the court, to be 
thereafter disposed of only by the order of the circuit court or the 
judge thereof, and that, if he failed to comply with the order in so de- 
positing the assessed fine, he should be taken into custody by the mar- 
shal, and confined in jail until he complied with the order, or until 
further order of the court. The contention of the petitioners is that the 
fines ihiposed were for the benefit of , and in the nature of indemnity to, 
the complainant in the main suit; while the position of the govern- 
ment is that the court imposed a punishment, and at this time is with- 
out power-to make any order refunding the moneys paid as fines. The 
one contention rests upon the argument that the action of the court 
was had to préserve and enforce the rights of the litigants in the in- 
junction suit, and to compel obédience to the injunction order which 
was issued to enforce rights to which the court had found the Boston 
& Montana Company was entitled ; while the other finds its basis in the 
principle that the proceeding was had to préserve the power and to 
vindicate the dignity of the court, and to punish for disobedience of 
the injunction order as for an oflfense. 

It is unnecessary to consider at length the main distinctions which 
enter into the law of contempt. It is enough to recall that their ex- 
istence is thoroughly well established, and to quote the clearly stated 
définition of them made by Judge Sanborn of the Court of Appeals of 
the Eighth Circuit in Nevitt's Case, 117 Fed. 448, 64 C. C. A. 632, af- 
firmed by the Suprême Court in Bessette v. Conkey, 194 U. S. 324, 24 
Sup. Ct.'G65, 48 L. Ed. 997: 

"Proceedings for eontempts are of two classes: Those proseciited ta pré- 
serve the power and vindicate the dignity of the courts and to punish for dis- 
obedience of thelr orders; and those Instituted to préserve aud enforce tlie 
rights of private parties to suits, and to compel obédience to orders and de- 
crees made to enforce the rights ànd administer the remédies to which the 
court lias found them to be entitled. The former are criminal and punitive 
in their nature, and the govemment, the courts, and the people are inter- 
ested in their prosecution. The latter are civil, remédiai, and coercive lu 
their nature, and the parties chiefl.y in interest in thelr couduct and prosecu- 
tion are individuals whose private rights and remédies they vrere instituted 
to protect or enforce. * * * A criminal contempt involves no élément 
of Personal injury. It is dlrected against the power and dignity of the court, 
and private parties hâve little, if any, interest lu the proceedings for it>* 
punishment. But if the contempt consists in the refusai of a party or a per- 
son to do an act M'hich the court hns ordered him to do for the benefit or the 
advantage of a party to a suit or action pending before it, and he is œmmitted 
until he compiles with the order, the cpmmltment is in the nature of an ex- 
écution to enforce the .ludgment of the court, and the party in whose favor 
that judgment was rendered is the re-al party in interest in tlie proceedings." 

The language of- the judgment of the court in the présent case sig- 
nifies that the principal purpose of the order was to punish for a con- 
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tempt, and • not to protect a private right. Action was had to vin- 
dicate the authority of the court, and punish those who defied its or 
der. Petitioners are in a very similar position to that of Bessette in 
Bessette v. Conkey, supra. There Bessette was adjudged guilty of 
contempt in having violated a restraining order in a suit to which he 
was not a party. The Suprême Court, speaking through Justice Brew- 
er, said: 

"In the case at bar the controversy between the parties to the suit was set- 
tled by final decree, and from that decree, so far as appears, no appeal wa» 
taken. An appeal from It would not hâve brought up the proceeding against 
the petltioner, for he was not a party to the suit. Yet, being no party to the 
suit, he was found guilty of an act In résistance of the order of the court. 
Hls case, therefore, cornes more fully wlthin the punitive than the remédiai 
class. It should be regarded llke misconduct in a courtroom or disobedlence 
of a subpœna as among those acts primarlly directed against the power of 
the court, and In that vlew of the case we pass to a considération of the ques- 
tions presented." 

See, also, Christenson Engineering Ce. v. Westinghouse Air Brake 
Co., 194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072; Doyle v. London 
Guaranty Ce., 204 U. S. 599, 27 Sup. Ct. 313, 51 L. Ed. 641. 

Where one is punished as for an offense in having willfully defied 
the power and authority of a court of the United States by knowingly 
disobeying an injunction order, he stands as one who has been found 
guilty of an offense against the United States. The court, in adjudging 
him guilty, acts as the instrument of the govemment in upholding the 
power of its judicial authority. One so found guilty may be ordered 
into the custody of the marshal of the United States. He may be im- 
prisoned in one of its jails ; or, if fined, the money which is paid goes 
to the United States. Petitioners, by appropriate steps, could hâve 
had the judgment holding them guilty of contempt reviewed by writ 
of error, as final décisions are reviewed in what are more strictly ïcnown 
as "criminal" cases. They took no steps, however, looking to such re- 
view, and the judgment of the circuit court stands unreversed. 

Stress is laid upon that part of the judgment whereby, after deposit 
of the fine, the money paid in was to be thereafter disposed of only by 
order of the court or the judge thereof. But, as the terms of the judg- 
ment in each case expressïy imposed the fine assessed as "a punîshment" 
for having willfully and without excuse violated the injunction order, 
the law of its own force required the clerk of the court to deposit the 
money forthwith in the name and to the crédit of the court. Section 
995, Rev. St. U. S. 1878 [U. S. Comp. St. 1901, p. 711]. There- 
after the clerk remits the money to the treasurer. Upon what cor- 
rect principle can the court at this late day consider the recollection 
of Mr. Drake, the deputy clerk of the court, of a conversation concem- 
ing a journal entry which he had with the judge, who had theretofore 
solemnly adjudged petitioners guilty of a contempt and fined them as a 
punishment? Surely the stability and effect of judgments upon which 
parties hâve acted cannot be disturbed upon such slight testimony as 
that. If it were assumed, however, for the mère sake of argument, that 
the affidavit were admissible under any rule, still it could not avail peti- 
tioners, for it shows that the direction of judge Beatty to the deputy 
clerk to retain the word "fine" in the contemplated journal entry is not 
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oiily consistent with, but fuUy confirmatory of, the view that the judge 
had expressed what he had in his mind when he rendered his judgment, 
naniely the imposition of a pecuniary punishment of an offense, in- 
flicted by sentence of the court in the exercise of a pénal jurisdiction. 
It is not necessary to go to the extent of deciding tlaat the court was 
wholly without power to hâve modified or set aside its judgment, and 
to hâve reheved the offenders therefrom, if proper showing therefor 
had been made at the same term of the court where the judgment was 
rendered, for no such case is before the court. But where a court has 
found a person guilty, and punished in contempt, as for a criminal 
offense, by imposing fine for willful disobedience of an injunction or- 
der, and such person has paid the fine and has taken no steps toward 
a review of the judgment, and has even allowed the term of the court 
whereat the judgment was made to pass without seeking any revision, 
of the order, or rehearing, or modification thereof, it is perfectly clear, 
in my opinion, that words in the judgment whereby continued control 
over the rnoney when paid is attempted are invahd, and cannot be con- 
sidered as of any force. They are répugnant to the law which, pursu- 
ant to the judgment of punishment, has provided for the disposition 
of the fines paid. No further judicial order can be made in the prem- 
ises other than to enforce such prescribed disposition. I do not ques- 
tion the authority of a court for good cause to suspend the making of 
its judgrhent in a case of contempt, or other punishable or criminal of- 
fense, and as long as such suspension is operative, for the court to re- 
tain full control of the proceeding; but, after the rendition of its judg- 
ment by way of punishment, the case is ended and exécution of the 
judgment can only be stayed by proper légal methods. Remission of 
a sentence is not within judicial authority. 

In State v. VoSs. 80 lowa, 467, 45 N. W. 898, 8 L. R. A. 767, the 
Suprême Court of lowa considered a question very like the one at bar. 
Certain persons willfully disobeyed' an injunction of the court, and 
each was fined and ordered committèd to jail for 30 days unless the 
fine and costs were sooner paid. In its judgment the court used this 
language : 

"The exécution of this judgment is to he suspended during the pleasure of 
the court, hut whenever the court * * * so directs exécution aud warrant 
of commitment are to issue. * * * » 

The validity of this condition was examined. The court said : 

"The condition of the judgment i>uts Its exécution wholly within the discré- 
tion of the court below, whether that discrétion be exercised with or without 
justice or reason. If it be the pleasUre of that court, proccss may never be 
issued upon the judgment. The case Is this: We flnd a judgment for a fine 
ngainst défendant, which can only be enforced at the pleasure of the court. 
The judgment Is thus suspended, and the state is defeated of the remedy pro- 
vided by law upon the exercise of the pleasure of the district court. If tlie 
power to do this exists in a case of contempt,, it must exist in ail cases pun- 
ishable by fine and imprisomuent. The law is no respecter of persons. One 
violator of law possesses no l'ights or immunlties not held by another. It fol- 
lows, then, that ail fines and penalties prescribed by law may be coUected only 
when it accords with the pleasure of the court in which judgment is rendered 
therefor. Thé claim of the validity of the condition of the judgment leads to 
the most absurd résulta. It is hardly necessary to say that it is based upon 
no statute." 
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To the same effect is Neal v. State, 104 Ga. 256, 30 S. E. 918, 42 
t. R. A. 190. 

In conclusion I hold that the judgment was a conviction of an of- 
fense against the United States, and sentence therefor; that the fine 
passed into the custody of the United States ; that the court has no 
power whatever to order the money repaid to petitioners, as to do se 
would be the remission of a sentence for an offense against the laws 
of the United States. In re MuUee, Fed. Cas. No. 9,911. 

Until the clerk has remitted the money as required, petitioners ma> 
seek rehef under the pardoning power which is exclusive in the Prési- 
dent ; but they are without remedy in the courts. 

The pétition is dismissed for lack of jurisdiction. 



WAHA-LEWISTON LAND & WAÏER CO. v. LEWISTON-SWEETWATBR 
IRRIGATION CO., Limitod. 

(Circuit Court, D. Idaho, N. D. Deceinber 19, 1907.) 

1. Removal of CArsES— Amount ob Value in Dispute— Averments or Péti- 

tion. 

An allégation in a pétition for the removal of a suit to détermine the 
riglit to take water from a public stream for irrigation or otlier purposes 
tliat the value of the matter in dispute exceeds $2,000, where not denied, is 
sufïicient to authorize the fédéral court to take jurisdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 132. 

Jurisdiction of Circuit Courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 459.] 

2. Same— RiQHT or Removal— Suit at Law or is Equity. 

The statutes of Idaho provide that one desiring to appropriate water 
from a stream must apply to the state engineer and obtain a permit ; 
that, in case a stated part of the works has not been eompleted within a 
certain time, an af ter appropriator from the same stream may pétition 
the State engineer for a revocation of the permit, and that offlcer, after 
investigation, shall either cancel the permit and notify the holder or 
refuse to do so and notify the petitiouer; that. in either case, the party 
feeling himself aggrieved may aiipeal to the district court of the eounty 
in which the point of diversion is situated, making the other party de- 
fendant, and flling a pétition and a coiiy of the pétition to and décision 
of the state engineer. There is no further provision as to pleading or 
procédure. Held, that, after such an apiieal has been taken, the proceed- 
ing in the district court is a "suit of a civil nature at common law or in 
equity," of which a Circuit Coiu't of the United States is given concurrent 
jurisdiction with the state courts bv section 1 of the judiciarv act of 
jStarch 3. 1875 (18 Stat. 470, c. 137, as amended by Act March3, 1887, c. 373, 
24 Stat. 5.-.2, and Act Aug. 13, 18S8, c. 8(56, 25 Stat. 433 [U. S. Comp. St. 
1901, p. 5081), and therefore removable under section 2 where the other 
requisite jurisdictional facts exist. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 11.] 

On Motion to Remand to State Court. 

Geo. W. Tannahill, W. B, Heyburn, W. H. Batting, and Alfred A. 
Fraser, for plaintiff. 

James E. Babb, for défendant. 
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DIETRIÇH, District Judge. The Idaho statutes, establishing a 
System for the appropriation and distribution of water for irrigation 
and other usefui purposes, provide that one desiring to divert water 
from a natural stream stiall make application for a permit to the state 
engineer. Upon receipt of such an application, if the same is in prop- 
er form, the state engineer indorses his approval, and a public record 
thereof is made. The application so indorsed constitutes a license au- 
thorizing the applicant to divert water in accordance with its terms. 
It is further provided by law that if the holder of a permit, at the 
expiration of one-half the time set for the completion of the diyert- 
ing works, shall not hâve completed at least one-fifth of the work of 
construction as contemplated in the application for such permit, any 
person holding any permit for the diversion of water from the same 
stream postdating the permit for the diversion of waters through such 
unfinished works may, on or before the date set for the completion of 
one-half of the work of construction, pétition the state engineer to 
cancel the prior permit. This pétition must set forth the facts in rela- 
tion to the condition of the unfinished work, and must be certified to 
by a compétent engineer. On receipt of such pétition, it is the duty 
of the state engineer to make or cause to be made an examination of 
the works in question, and, if he is satisfied that less than such one- 
fifth of the work of construction has been donc on such date, it is 
his duty to cancel the permit, and he must thereupon at once notify 
the holder of the permit by registered mail of such action, stating the 
reasori of the cancellation. If, upon the other hand, he refuses to can- 
cel the permit, he must in like manner notify the person filing the péti- 
tion. Êither party feeling himself aggrieved by the action of the 
state engineer may take an appeal to the district court of the county 
in which the point of diversion of the works in question is situated. 
"Such appeal shall be within sixty days from the receipt of the notice 
of such action of the state engineer, and if the petitioner to such state 
engineer shall file, the appeal the holder of the permit in question 
shall be the défendant, and if the holder of such permit which has been 
canceled shall be the appellant, the party who petitioned for such can- 
cellation shall become the défendant in such appeal, and such ap- 
peal shall be perfected when the appellant shall hâve filed in the of- 
fice of the clerk of such District Court, a copy of such pétition to the 
state engineer and a copy of the décision of such engineer, certified by 
such engineer as true copies, together with the pétition to such court 
setting forth the appellant's reason for appeal." I hâve quoted in 
full the statutory language relative to appeals ; and it will be observed 
that no provision is made for pleadings in court after the appeal is 
perfected, and there is also an entire absence of any régulation of the 
mode of procédure or spécification of the questions to be tried. 

On August (), 1904, the state engineer approved an application of 
Mary E. Godard to divert a certain amount of water from Soldiers' 
Meadow creek, in Nez Perce county, Idaho. This permit was after- 
wards transferred to the appellant, Waha-Lewiston Land & Water 
Company, a corporation, organized under the laws of the state of 
Idaho, and hereinafter referred to as the "Idaho Corporation." There- 
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after, on the 35th day of October, 1904, the state engineer approved 
the application of one Lafe Pence to divert water from the same 
stream. This permit was by assignment transferred to the défendant, 
Lewiston-Sweetwater Irrigation Company, Limited, a corporation, 
organized under the laws of the state of Oregon, and hereinafter call- 
ed the "Oregon Corporation." On February 28, 1907, this last-nam- 
ed Company filed with the state engineer a pétition for the cancella- 
tion of the permit first referred to, owned by the Idaho corporation. 
Acting in compliance with the statutes, the state engineer caused in- 
vestigation to be made, and thereafter, on March 12, 1907, canceled 
the permit of the Idaho corporation, duly notifying the holder of the 
permit of his action. Thereupon, in pursuance of the statutes, the 
Idaho corporation appealed to the district court of Nez Perce county, 
Idaho, and caused the statutory record to be filed with the clerk of that 
court on the 26th day of April, 1907. On May 13, 1907, tlie Oregon 
corporation filed with the clerk of the district court of Nez Perce 
county a pétition for the removal of the cause to this court, accom- 
panied by bond, both pétition and bond being in the usual form, and 
at the same time filed a demurrer to the "Pétition on Appeal" of the 
Idaho corporation. Thereafter an order was made by Hon. Edgar 
Steele, judge of said court, approving the bond, and directing that no 
further proceedings be taken in the state court. A transcript of the 
record was filed in this court upon September 9, 1907, and the Idaho 
corporation has made a motion that the cause be remanded to the state 
court, upon the grounds: (1) That this court has no jurisdiction to 
hear and détermine the cause ; (2) that the amount in dispute is not 
of a value in excess of $2,000; (3) that the record does not affirma- 
tively show facts essential to confer jurisdiction; and (4) "that this 
action involves a controversy under a state statute, and is statutory in 
its nature, and does not involve any question sufïïcieht to confer ju- 
risdiction upon the above entitled court, either by direct suit or by 
removal of this cause from the state court to the United States Cir- 
cuit Court." Substantially only two questions were discussed at the 
argument, namely, the amount in controversy, and the question wheth- 
er or not a proceeding of such pecuiiar origin and form is removable. 

The first question may be summarily disposed of. The pétition for 
removal in express terms allèges the jurisdictional amount. That the 
cancellation of the prior permit may be not only of great pecuniary 
loss to the Idaho corporation, but of great pecuniary value to the 
Oregon corporation, is obvious; It is to be assumed that there is not 
enough water to supply both permits, or the Oregon corporation would 
hâve no interest in attacking the validity of the permit of the other 
party ; and, it being alleged that the value of the matter in dispute ex- 
ceeds $2,000, and there being no déniai of such allégation, the court, 
for the purpose of entertaining jurisdiction, must assume the alléga- 
tion to be true. 

The real question involved is the removability of a proceeding of 
this nature. By section 2 of the act of March 3, 1875 (18 Stat. 470, 
c. 137) as amended by the act of March 3, 1887 (24 Stat. 552, c. 373), 
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and Actof August 13, 1888 (25 Stat. 433, c. 866 [U. S. Comp. St. 
1901, p. 510]), it is provided that; 

"Any other suit of a civil nature at law or in equity of wliich the circuit 
courts of the TJnited States are given jurisdietion by the preceding section 
* * * may be removed into the Circuit Court of the United States for 
the proper district by the défendant or défendants thereih, being nonresi- 
dents of the stàte." 

Section 1 èohfers tipon the Circuit Courts original jurisdietion con- 
current with the' courts of the several states "of ail suits of a civil na- 
ture at common law or in equity * * * in which there shall be a 
controversy between citizens of dififerent states in which the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value" of 
$3,000. 

(1) Is this a "suit of a civil nature at common law or in equity?" 
(3) If it be deemed to be such a suit, does it fall within the class defined 
in the langtiage above quoted from section 1, and of which the Circuit 
Courts are thereby given original jurisdietion? (3) If the foregoing 
questions are answered in the affirmative, does the f act that the proceed- 
ing was in a sensé initiated bef ore the state engineer and came into the 
State district court by "appeal" présent an insurmountable obstacle to 
the removal? 

The phrase, "suits at common law and in eauity," cannot be con- 
strued to embrace only ordinary actions at law and ordinary suits in 
equity ; but it was doubtless intended thereby to include ail the pro- 
ceedings carried on in the ordinary law and equity courts as distin- 
guished from proceedings in military, admiralty, and ecclesiastical 
courts. Gaines v. Fuentes, 93 U. S. 10, 83 L. Ed. 524. In the majority 
opinion (page 20 of 93 U. S. [33 L. Ed. 524]) it is said: 

"And a controversy was involved in the sensé of the statute whenever any 
l)roperty or claiin ;of the parties capable of pecuniary estimation was the sub- 
ject of litigatiou, and was preseuted by the pleadiugs for judicial détermina- 
tion." 

See, also, Justice Bradley's dissenting opinion on page 34 of 93 
U. S. (23 L. Ed. 534). 

In Weston v. City of Charleston, 3 Pet. 464, 7 L. Ed. 481, Chief Jus- 
tice Marshall said : 

"The term 'suit' is eertainly a very comprehensive one, and is understood 
to apply to any proceeding In a court of justice by which an individual pur- 
sues that remedy which the law affords. Modes of proceeding may be vari- 
ous ; but, if a right is litigated in a court of justice, the proceeding by which 
a décision of the court is sought is a suit." 

In Upshur County v. Rich, 135 U. S. 467, 10 Sup. Ct. 651, 34 h. 
Ed. 196, the earlier Cases decided by that court are collocated and com- 
mented upon, and the principle was deduced therefrom that a proceed- 
ing not in a court of justice, but carried on by executive officers in the 
exercise of their proper functions, as, for instance, the valuation of 
property for the purpose of taxation, is purely administrative, and 
cannot be reg'arded as a "suit," and that an appeal in such case to a 
board having no judicial powers is not a suit; "but that such an ap- 
peal may become a suit if made to a court or tribunal having power to 
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détermine questions of law and fact, either with or without a jury, and 
tliere are parties litigant to contest the case on the one side and the 
other." See, also, Parsons v. Bedford, 3 Pet. 433, 7 L. Ed. 732 ; In 
re Stutsman Countv (C. C.) 88 Fed. 337 ; Kirbv v. Chicago & N. W. 
R. Co. (C. C.) 106 >ed. 551 ; Union Terminal Ry. Co. v. Cliicago R. 
Co. (C. C.) 119 Fed. 209. It seems clear to me that, when tlie ïdaho 
corporation took this proceeding by appeal into the state district court 
for Nez Perce county, it was brought within tliis principle and became 
a "suit." There are parties litigant. There are questions of law and 
fact to be decided. Thèse are to be determined by a tribunal whose 
functions are strictly judicial. It is true that the statute is very mea- 
ger, if it is not entirely silent, as to the mode of procédure, and in this 
respect it may be regarded as defective; but the jurisdiction of the 
fédéral court is not thereby necessarily defeated. Perhaps no gréa ter 
difficulty would be experienced by the fédéral court in providing the 
mode of procédure than would be found to exist in the state court if 
the controversy were left to be tried out there. But is the suit within the 
class of which the United States Circuit Courts hâve original jurisdic- 
tion? The jurisdiCtional amount is involved and the requisite diversity of 
citizenship exists, and the party upon whose pétition the cause was ré- 
moved is a nonresident of the district. The question now is not wheth- 
er the act is sufficient to confer jurisdiction upon the state courts, but, 
assuming it to be effective for that purpose, is such a proceeding in the 
state district court a "suit," as contemplated by the fédéral rernoval 
act? I am of the opinion that it is. But the Idaho statute provides that 
the inquiry shall be commenced before the state engineer, and, in case 
of appeal, the appeal shall be taken "to the district court of the county 
in which the point of diversion of the works in question is situated." 
In other words, the cause of action is a statutory.right, and the tribu- 
nal to which the controversy is to be taken is specified in the statute. 
In Railroad Company v. Davidson, 157 U. S. 201, 15 Sup. Ct. 563. 
39 L. Ed. 673, referring to section 2 of the act of 1887-88, authorizing 
the removal of causes, Mr. Chief Justice Fuller said: 

"The jurisdiction of ttie Circuit Courts of the United States on removal by 
the défendant under this section is llmited to such suits as might bave been 
brought in that court by the plaintifC under the flrst section." 

See, also, Tennessee v. Bank, 152 U. S. 454, 14 Sup. Ct. G54, 38 L. 
Ed. 511 ; In re Cilley (C. C.) 58 Fed. 977. 

This language is sweeping, and, considered apart from the facts in- 
volved in the case, it might very well be taken to mean that, unless 
the plaintiff might hâve originally instituted the proceeding in question 
in the United States Circuit Court, a nonresident défendant could not 
remove it ; but it will be observed that the language of the statute is 
not that "cases may be removed which could hâve been commenced" 
in the circuit court, but it is that suits "of which the circuit courts 
are given jurisdiction by the preceding section" may be removed ; and 
the court in using the language quoted doubtless had référence, not 
to matters of procédure, but to those facts or features specified in the 
first section of the act as being jurisdictional. Thèse essential élé- 
ments are that the controversy must involve more than $2,000, that it 
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must exist between citizens of différent states, and that it must be a 
suit of a civil nature at common law or in equity. In the Stutsman 
Case, above referred to, the précise question is very ably discussed, 
and it is there concluded: 

''So,\ notwithstaudiug the proceeding under the North Dakota statute for 
the collection of taxes Is of such charaoter, owmg to its procédure, that it 
could not be commeiiced in the fédéral courts, the controversy whieh has been 
removed by the petitioners présents every élément mentioiied in the tirst sec- 
tion of the Judiciary act as esseutlal to its original jurisdictlou, and jurisdic- 
tion on renioval is therefore complète." 

In Union Terminal Ry. Co. v. Chicago (C. C.) 119 Fed. 209, the 
exact question was again considered, and, after most careful considéra- 
tion, the same conclusion was reached; the Stutsman Case being re- 
ferred to with approval. I am constrained to take the same view. 

But can removal be had after the proceedings before the state en- 
gineer and after an appeal has been taken to the state court? Ques- 
tions of a similar nature hâve not infrequently arisen in connection 
with procefedings in eminent domain. Such a case is Boom County 
y. Patterson, 98 U. S. 403, 25 L. Ed. 206. Patterson was the owner 
in fee of some land which the boom company sought to condemn for 
public use under thé statutes of the state of Minnesota. Condemnation 
was initiated by the appointment of commissioners, whose function 
it was to appraise the value of the property sought to be condemned. 
If the award of the commissioners was not satisfactory, the aggrieved 
party çould appeal to the district court, and thereupon it was the duty 
of the court to "proceed to hear and détermine such casé in the same 
manner that other cases are heard and determined in said court." 
Both the boom company and Patterson appealed f rom the award of 
the commissioners, and, when the case was brought before the dis- 
trict court, Patterson, who was a citizen of the state of Illinois, re- 
moved the cause to the Circuit Court of the United States. There 
the case was tried; and to review the vesulting judgment the com- 
pany took the case to the Suprême Court upon writ of error. The 
SupremeCourt says: 

"The proceeding in the présent case before the commissioners appoiuted to 
appraise the land was in the nature of an inquest to ascertain its value, aud 
not a suit at law in the ordinary sensé of those terms; but, when it was 
transferred to the District Ctourt by appeal from the award of the commis- 
sioners, it took, under the statute of the state, the torm of a suit at law, and 
was thenceforth sub.1ect to its ordinary rules and incidents. * * * xhe 
case would hâve been In no essential partlculiir différent had the state au- 
thorized the company by statute to appropriatë the particular property In 
question and the owuers to bring suit agàinst the company in the courts of 
law for its value. That a suit of that kind could be transferred from the 
state to the fédéral court if the controversy were between the company and a 
citizen of another state cannot be doubted. And we perçoive no reason agairi.st 
the transfer of the pending case that might not be offered against the trans- 
fer of the case supposed." 

See, also, Pacific Railroad Removal Cases, 115 U. S. 1, 5 Sup. 
Gt. 1113, 29 L. Ed. 319. 

The rule thus stated seems to be almost décisive of the question un- 
der considération. In City of Terre Haute v. Evansville R. Co. 
(C. C.) lOG Fed. 545, it is said: 
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"Nor does the fact tliat the law of the state requlres the questions of law 
and fact involved lu the case to be brought into a court of the state by ap- 
peal, instead of by summons or other process, alïect the defendant's right 
of removal. The niethod of procédure by which a suit is brought or institut- 
ed In a court of the state is merely formai and modal, and in no wise afCects 
the right of removal, if In other respects the défendant possesses that right. 
In re Jarnecke Diteh (0. 0.) 69 Fed. 161, 163." 

To the same effect is Kirby v. Chicago & N. W. R. Ce. (C. C.) 106 
Fed. 551. 

The proceedings prescribed by the Idaho statutes to be taken before 
and by the state engineer are essentially nonjudicial in their char- 
acter, and are purely administrative, and in no sensé do they con- 
stitute a suit at law or in equity. However, under the System of wa- 
ter appropriation obtaining in Idaho, when a later appropriator as- 
serts the claim that a prier appropriation bas lapsed or has been for- 
fèited, or for any other reason has become invahd, a controversy 
arises involving property or a claim capable of pecuniary estimation, 
and, when such controversy is brought into a judicial tribunal for dé- 
termination, a suit is initiated, whatever may be the means of bring- 
ing it into court or the mode of procédure thereafter followed by the 
court, culminating in a judgment finally determining the claims and 
rights of the parties litigant. In the arid région litigation between 
persons claiming to hâve appropriated water from the same stream, 
for the purpose of determining the amounts and the dates of their ap- 
propriations, is familiar both to the state and the fédéral courts. By 
reason of the prevailing principle that priority of appropriation con- 
fers superiority of right, each claimant to the waters of a stream, 
the amount of which is not sufficient to satisfy ail claims, as is not in- 
frequently the case, is directly and vitally interested, not only in estab- 
lishing the validity of his own claim, but in having it determined that 
other claims are either invalid, or are subséquent, for his own claim 
would be rendered entirely worthless, even though valid, should ail 
the water of the stream be required to satisfy other prior claims. 
While the questions of fact and of law to be found and determined in 
a case like that at bar are différent in détail from those involved in 
the ordinary water case, still the matter in controversy is essentially 
the same. It is a property right, of a certain value if the earlier li- 
censee's rights hâve lapsed, and of a radically différent value, or of 
no value, if such rights are still in force; and hence a property right 
capable of pecuniary estimation is clearly involved. 

The state engineer's proceedings are ex parte, and are neither in 
form nor substance judicial in their nature. The Législature may hâve 
contemplated that in some, if not many, instances licensces would not 
resist cancellation of permits, and that the proceedings before and by 
the engineer would furnish a simple and inexpensive mode for for- 
mally and publicly declaring the termination of the licenses, and of 
clearing the public record of an apparent, though nonexistent, right. 
In case, however, the holder of the permit has not abandoned his right, 
and claims that the same is not forfeited, having notice of the action 
of the state engineer, he may in.stitute a judicial inquiry. Other 
modes might hâve been provided for instituting the action, but the 
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Législature in its wîsdom saw fit to call the proceedings an "appeal." 
Whether the means and method prescribed are sufficient to enable the 
State court to acquire jurisdiction.of the parties is not a question now 
under considération. It simply need be said that the Législature in- 
tended and attempted to confer jurisdiction upon a judicial tribunal, 
and whether its intention in that regard has been rendered eflfectual 
is for the court in which such question is raised, be it state or fédéral, 
to détermine. In support of its motion, counsel for the Idaho cor- 
poration hâve referred to section 30 of article 5 of the Constitution 
o£ Idaho, which provides that "the District Court shall hâve original 
jurisdiction in ail cases both at law and in equity and such appellate 
jurisdiction as may be conferred by law"; but upon reflection I am 
unable to see how this section is pertinent. It surely will not be con- 
tended that the jurisdiction thus conferred upon the state district 
court is exclusive, for, if such a view were adopted, removal could 
be had to the fédéral court in no case on the ground of diversity of 
citizenship. 

Further référence is made to section 10 of article 11, which, among 
other things, provides that "no company or corporation formed under 
the laws of any other country, state or territory shall hâve or be al- 
lowed to exercise or enjoy within this state any greater rights or 
privilèges than those possessed or enjoyed by corporations of the 
same or similar character created under the laws of this state" ; and, 
in connection therewith, the case of Security Mutual Life Insurance 
Company v. Prewitt, 203 U. S. 346, 26 Sup. Ct. 619, 50 L Ed. 1013, 
is cited. By the majority opinion in this case it is held that, it being 
within the power of a state to prevent a foreign corporation from do- 
ing business at ail within its borders, the state has a right to impose as 
a penalty for the removal of a case from the state to the fédéral courts 
the forfeiture of the corporation's license to do business in the state. 
It is not decided that it is compétent for a state, either by its Consti- 
tution or by Législative act, to prohibit the removal of a proper case 
to the fédéral courts; indeed, just the contrary rule is recognized. 

It foUows that the motion must be denied. 



CROSBT V. CUBA E. CO. 
(Circuit Court, B. New Jersey. January 2, 1908.) 

1. Evidence— Foreign Laws— Judicial Notice. 

Courts do not take judicial notice of foreign laws, wblch, when rele- 
vant, must be pleaded and proved as facts. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 20, Evidence § 52.] 

2. Same— Peesumptionsh-Fobeign Laws. 

Where a servant sued his master in a fédéral court in the district of 
New Jersey for an Injuiy sustained in Cuba, plaintiffi was not required 
to allège that the Oï!i)an law conferred a right of action for such injury ; 
the burdén being on the défendant to specially allège and prove the con- 
trary if there was a conflict between the lex loci and the lex fori. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 102.] 
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3. Master and Servant— Assttmed Kisk— Deb-ecttve MaOiiinert. 

"Where a servant complains of a defect in the master's machinery, and 
tbe mnster promises to repair, and requests the servant to continue witli 
his work, the master assumes the risk, unless the péril is so grave and 
Imminent that the servant cannot continue his work wlthout belng charge- 
able with négligence. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 638-640. 

Assumption of risk Incident to enjployment, see note to Chesapeake 
&.O. P. Co. v. Hennessey, 38 C. C. A 314.] 

4. Tkial — Instrt-cïions — Application to Evidence. 

Where a defect in machinery because of which a servant was Injured 
did not render the machinery so dangerous that the servant was bound to 
abandon: his work notwithstandlng his master's promise to remedy the de- 
fect, or be chargeable with négligence, the court did not err In omlttlng 
to charge tha+ the master would not assume the risk of iujury from such 
defect If the danger was so imminent that no prudent man would continue 
to work with the machine in the exercise of ordinary care. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 46, Trial, §§ 59(>-612.] 

5. Mastee and Servant— Injijey to Servant— Contributory Négligence. 

Plalntiff had charge of an engine equlpped with a defective governor, 
whlch défendant had promlsed to repair. Just prlor to the injury plain- 
tliï was standing some distance from the engine, when it began to race, 
and plaintiff, seeing that another was unable to stop It, ran to his assist- 
ance, and was injured just as he got to the engine by the burstiug of the 
pulleys above. Held, that plaintifC was not négligent in leavlng his place 
and golng to the engine. 

[Ed. Note. — For cases in iwlut, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 749.] 

6. Damages— Personal Injuries- Excessiveness. 

Where plalntiff, an engineer 30 years of âge, eaming $1,500 a-year, was 
so injured as to necessitate the amputation of his right hand, a verdict 
allowing hlm $6,000 was not excessive. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 372- 
396.] 

7. Master and Servant— Injuries to Servant— Négligence. 

In an action for injuries to a servant by the bursting of a pulley caused 
by a defective engine whlch the master had promised but failed to repair, 
évidence held to require submission of the question of defendant's négli- 
gence to the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1010-1031.] 

8. Courts— FEDERAL Courts— Citizensiiip — Pleading. 

Plaintiflf's déclaration alleged that he was a résident of the city of 
Diclcson, in the state of Tennessee, and that défendant was a corpora- 
tion organlzed under and by vlrtue of the laws of the state of New Jer- 
sey. Held that, whlle such averment sufflclently alleged defendant's citi- 
zenshlp to sustain the jurlsdictlon of the fédéral court, the allégation of 
plalntiff's résidence was not a sufficient allégation of citizenshlp. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 878. 

Averments of cltlzenship to show jurisdiction of fédéral courts see notes 
to Shlpp V. Williams, 10 C C. A. 261 ; Mason v. Dullagham, 27 C. C A. 
303.] 

9. SAME— AME?iDMENT. 

Where plalntlfC's déclaration flled in a fédéral court merely alleged that 
he was a résident of D., In Tennessee, and he testified that he lived "at 
présent In Cuba," he might be granted leave after verdict to take déposi- 
tions to establish his citizenshlp, and theu amend the déclaration so as to 
sufflclently show diversity of citizenshlp on which fédéral jurlsdictlon de- 
pended. 

158 F.— 10 
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10. Same— Objections— Waivbb. 

AVhere a fédéral court's jurisdictioii depencled on diversit.v of citizen- 
shlp, and plaintlff's déclaration did not sufficiently aver his citizeusliiii, 
the court was bound to take notice tliereof, tliough no objection was uiatle 
thereto. 

At Law. On rule to show cause why the verdict should not be set 
aside and the action dismissed or a new trial granted. 

Benjamin M. Weinbei-g, for plaiiitiff. 

Howard Mansfield, Henry De Forest Baldwin, and Charles E. 
Miller, for défendant. /" 

IyANNING, District Judge. The plaintiff in his déclaration avers 
that on Jtine 16, 190(5, he Was an etnpldyé of the défendant în its plan- 
ing fnillin the republic pf Cuba; that thé mill was furnished wiùi an 
imperfect and defective steam engine; that on the date above m'ention- 
ed the engine "ran away," thereby putting a severe strain upon the 
shafting and pulleys with: which it was connected, and causing the 
pulleys to break and fîy apart, and that one of the broken parts struck 
and injured the plaintiff's right hand so that it had to be amputated. 
He claims, damages for the injury thus sustained, charging the défend- 
ant with négligence in supplying the mill with an imperfect and de- 
fective engme. The only plea filed is that of the gênerai issue. 

In the first place, the défendant insists that the court should set aside 
the verdict and dismiss the action because the plaintifif has neither al- 
leged nor proven that under the law of Cuba he acquired any right 
of action against the défendant. Courts do not take judicial knowl- 
edge of foreign laws. When necessary to be considered, they must be 
proven as facts in the case. In Chartered Mercantile Bank of India 
V Netherlands India Steain Navigation Co., 10 Q. B. Div. 531, Lord 
Justice Brett, at page 536, in referring to the case of The M. Mox- 
am, said.: , ' 

"In that case, whatever the cause of action was, it arose entirely in Spaiu. 
and the action was an action in tort : and the well-lviiown rule apiilies that for 
any tort conimitted in a foreign 'ountry witliin its ovvn exclusive jurisdic- 
tion an action of tort canuot be niaintaiued in this country unless the cause 
of action would he a caus" of action in that country, and also would be a 
cause oi action in this country Both must combine if the tort alleged was 
committeti wlthin the exclusive Jurisdiction of a foreign country." 

The same-rule is expressed by Dicey in his work on Conflict of 
La'ws, p. 6-59, In Scott v.;Lo,rd Seymour, 1 H. & C. 319, and 1 Eng- 
hsh Ruling Cases, 533, Wightman, J , declared that since the case 
of Mostyn v Fabrigas, Cowp. 161 (copioi'.sly annotated in 1 Smith's 
Leading Cases ^ [.8th American Ed.] p. 1037), he was not aware of any 
rule of law that would disable a British subject from maintaining an 
action in England for damages against another British subject for 
assault and battery committed by him in a foreign country merely 
because no damages for such trespass were recoverable by the law 
of that foreign country, ;a,nd without any allégation that such tres- 
pass was lawful or justifiable in that country. "By the law of Eng- 
land," said he,' "an action to recôver • damages for assault and bat- 
tery is màiiitainable ; and whatever rhay'bè the case as between two 
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Neapolitan subjects, or between a Neapolitan and an Englishman, 
I find no authority for holding, even if the Neapolitan law gives no 
remedy for assault and battery, however violent and unprovoked, for 
recovery of damages, that therefore, a British subject is deprived of 
bis right." Justices Williams and Crompton, however, expressly re- 
frained from stating any opinion upon the point, for the reason that 
it was not necessary to the détermination of the case, and Justice 
Blackburn expressed his doubt whether the rule had been correctiy 
stated by Justice Wightman. Dicey, at page 662 of his work above 
referred to, says: 

"It is hard to see why an Italian or au Englishman wlio assaults eitlier an 
Italiàn subject or a Britisli subject at Naples, and does not ttiereby incur, 
under tht law of Italy, liability to the payuient of damages, should beeonie 
liatîle to pay them when an action is brought against him in Englaud. Italiau 
law imposes no sucb liability ; and English law does not exteud to Italy." 

An action brought in one of our states for damages resulting from 
a common-law tort committed in another of our states may doubtless 
be maintamed without proof of the lex loci ; but, where an action to 
recover damages for a wrongful act committed in another statë is 
maintaînable solely under some statutory authority of that state, and 
not under the common law, there the statutes of the state conferring 
the nght of action must be both pleaded and proven by him who 
asserts the right. See Wooden v. W. N Y. & P. R. R. Co., 126 N. 
Y. 10, 26 N. E. 103(), 13 L. R. A. 458, 22 Am. St. Rep. 803, and 
Keep V. National Tube Co. (C. C.) 154 Fed 121. In the présent case 
the right of action is not based on any statute of Cuba, and the de- 
fendant insists that the common law cannot bepresumed to exist in Cu- 
ba, inasmuch as that country was formerly a Spanish colony. But, as 
above stated, the défendant lias filed the plea of the gênerai issue only. 
The déclaration allèges what, according to the lex fori, is actionable 
négligence on the part of the défendant. The défendant by plead- 
ing the gênerai issue bas not denied the légal sufficiency of the al- 
légations of the déclaration. If tbe lex loci delicti does not give to 
the plamtiff a right of action, that défense should bave been presented 
by a spécial plea, and supported by proofs offered by the défendant. 
I do not think it was obligatory on the part of the plaintiff to set 
forth in his déclaration in express terms what the spécial law of the 
republic of Cuba on the subject of actionable négligence may be. He 
had the right to set forth a cause of action which, according to the 
law of the forum, would be complète, and, in the event of a conilict 
between the lex loci and the lex fori, the défendant ought to bave 
shown by a proper plea that, under the lex loci, theplaintifï acquired 
no right of action. 

In Scott V. Lord Seymour, supra, the déclaration alleged that the 
défendant assaulted and impfisoned the plaintifif. The défendant 
lileaded, first, that the trespasses were committed at Naples, out of the 
jurisdiction of the court, and that, according to the law of Naples, the 
défendant was not liable to be sued by the plaintifif in any other civil 
action or other proceedings to recover damages for the alleged tres- 
pass. The second plea was to the eiïect that the trespasses were com- 
mitted at Naples; that pénal proceedings had been taken there; that 
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by the law of Naples the plaintiff could not recover damages in a civil 
action, or other proceeding' in respect of the trespasses until the défend- 
ant had been condemned and found guilty of those trespasses ; that at 
the time of the commencement of the suit the proceedings in Niaples 
were still pending and undetermined ; and that the défendant had not 
been condemned or found guilty of the trespasses or any part thereof . 
On a demurrer to the pleas they were held to be insufScient. Mr. Jus- 
tice Wightman, concerning the first of thèse pleas, said: 

■'My learned Brethren are of opinion tliat the plea does not contain any 
averment tliat damages miglit not be recovered by tbe law of Naples for the 
alleged trespass in some form of proceeding or other, and that it may be talcen 
as against the défendant ;iiî' the action that the pleas admit that they might 
be recovered ; and that, if that be so, the question is one of procédure meré- 
ly and goyemed by the leX fori, and that there is hothiag to oust the juris- 
diction of an English court to entertain an action to réçover damages in such 
a case. I agrée with the rest of the court, if the c:6nstruction of the flrst 
plea is that whiph they suggest" 

It will be observed that it was not suggested that it was the duty of 
the plaintiiff to allège and prove the lex loci; that is, the law of Na- 
ples. That seems to haye been regarded as m'atter of défense to be 
averred'and proven by the défendant. It is a well-settled rule of plead- 
ing that, if a court has not gênerai jurisdiction of the subject-matter 
of an action instituted before it, the défendant ought to plead to the 
jurisdiction, and that he cannot tàke advantage of it upon the gênerai 
issue. It was so declared by Lord Mansfield in the leading case of 
Mostyn v. F'abrigas, supra. 

In Dainese y. lïale, 91 U. S. 13, 33 L. Ed. 190, it appears that an 
action ex delicto was brought in the Suprême Court of the District of 
Columbia to recover the value of chattels which the défendant, as con- 
sul gênerai of the United States in Egj'pt, there caused to be attached. 
The défendant pleaded that as such consul gênerai he was invested with 
judicial functions and power in the case, and that in the exercise of 
thosë funcïions he took cognizance' ôf the cause referred to in the déc- 
laration, and issued the attachment complained of. To tliis plea there 
was a gênerai demurrer. The deniurrer was overruled. The parties 
to the action before the consul gênerai were ail citizens of the United 
States. Mr! Justice Bradley, after reviewing the acts and treaties rel- 
evant to the questions involved, and after reaching the conclusion that 
under those âcts and treaties the consul gênerai had such jurisdiction 
in civil causes between citizens of the United States as was permitted 
by the laws of Turkey, or its usages in its intercourse with other Chris- 
tian nations, said: 

"But hère we are met by a difflculty arlsing from the extrême generality of 
the défense set up in the plea. What are the laws of Turkey and its usages 
in its Intercôurse with other Christian nations In référence to the powers 
allowed to be exercised by their public ministers and consuls in Judicial mat- 
ters? The plea does not inform us. It leaves the court to infer or take Judi- 
cial kn(^\yledge of those laws and usages. But can it do this? Foreign laws 
and tisagës are, as to us, matters of fact and not matters of law. * * * 
As the power bf the consuls of the United States, accordlng to the treaties 
and laws as they stood in 1864, depended on the laws or usages of Turkey, 
those laws or usages should hâve been pleaded in some manner, however brief- 
]y, so that the court could bave seen that the case was within them ; for, fail- 
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ing to do tliis, the plea was defective in substiiuee, and judgment should hâve 
been rendered for the plaintiH on the deniurrer." 

In The Scotland, 105 U. S. 34, 29 (26 L. Ed. 1091), Mr. Justice Brad- 
ley said that if a collision bc.vveen British ships should occur in British 
waters, and the injured party shonld seelc relief in our courts, we would 
administer justice according to the British law, so far as the rights and 
liabilities of the parties weu concerned, provided it were shovvn what 
that law was, and that, if it were not shown, we would apply our own 
law to the case. 

In Ackerson v. Erie Railway Co., 31 N, J. Law, 309, the action was 
brought in the New Jersey Suprême Court by the plaintiff against the 
défendant to recover for injuries received in a railroad accident on 
the defendant's railroad in the state of New York. The déclaration 
was in the usual form, and, being demurred to, the question raised 
was whether the plaintiff could maintain his action in New Jersey. 
The right of action was sustained on the settled principle that "Per- 
sonal injuries are of a transitory nature and sequuntur forum rei." 

In my judgment the objection that the plaintiff did not plead or 
prove what the law of Cuba is, is an invalid objection. 

In the next place, it is urged that the verdict should be set aside 
and a new trial granted because of error in the charge of the court 
to the jury. In the course of the trial the plaintiff testified that, short- 
ly after he entered the employment of the défendant, he noticed that 
the governor of the engine sometimes failed to work properly, and 
allowed the engine to run too fast. The first time he noticed it was 
probably three or fo r weeks after he entered the defendant's em- 
ployment. He notified Mr. Knight, the master engineer and super- . 
intendent of the defendant's mechanical department, of the defect. The 
same trouble with the governor was observed by the plaintiff some 
three or four times within the period of six or seven months before the 
date of the accident. Each time the defect was reported by him to M;r. 
Knight. He says he explained to Mr. Knight on thèse différent oc- 
casions that the governor was not working properly, and that it al- 
lowed the engine to run too fast. On Friday morning, June 15, 1906, 
the same difnculty occurred again. The governor failed to eut oft' the 
steam supply at the proper time, with the resuit that the engine "ran 
away," causing a vibration of the machine:/ and the raising of dust. 
The plaintiff , says he notified Mr. Knight on that morning that the gov- 
ernor was not working right. Being f urther examined as to what took 
place on that morning, the record shows the following questions and 
answers: 

"Q. Now, corne down to Friday, this Friday after you noticed soinething 
the matter with the engine you say you notified Mr. Knight. What did you 
tell Mr. Knight? A. I told Mr. Knight tliat the governor was not worliing 
projierly, and I was afraid it would cause trouble and an accident, and the 
shafting and pulleys would not stand from the speed it was running, I was 
afraid. 

"Q. And what reply did you get to that, if any? A. He said he thought 
there was no danger, that the governor was worn out, and that they would re- 
place it with a new governor. 

"Q. Tell us ail that you said to Mr. Knight, and that he said to you ou this 
Friday, the day before the accident. Where did you flnd him in the flrst 
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place? A, I found hlm over In the engin© house at 9 o'elock or 10 o'clock In 
the forenoon. • • • 

"Q. Tell us ail that you said to hlm and he to you, as near as you can re- 
call it. A. Well, I told hlm that the governor was not working right this 
momlng agaln, and that I was afraid that it would cause trouble or an acci- 
dent, and that the shafting and pulleys would not stand the speed when it was 
turned loose that way, and he said that the governor was worn out, and he 
would hâve it thoroughly overhauled or replace it wlth a new one as soon as 
possible ; that the governor would hâve to do until they could do that, or had 
time to repair it He told me to go on and do the work, that he didn't think 
there was any danger, and that he thought the pulleys and shafting would 
stand until they replaeed the governor. 

"Q. Go ahead, tell us the whole story. Was there anythlng furtherî A. 
No, sir ; I think that was ail. 

"Q. What did you do then? A. I went back to my work. 

"Q. You went back to your work? A. Yes, sir." 

In the course of the charge to the jury, after referring to the above 
testimony, I said: 

"If you believe that that statement of the plaintiff is free from error, that 
there Is no mlstake about It; if you think he is telling the truth, the exact 
truth, and made no mistake In that respect, then the law is that the obvious 
risk which up to that moment had l)een his was lifted from hls shoulders, be- 
cause the man In charge of the business, who was the représentative of the 
défendant company, to whom he was authorized to report, said to hlm, 'You 
go bàck to your work, and I wlll hâve the thing attended to.' If this was 
what took place, and what Mr. Knight said, then the défendant company as- 
sumed the risk and lifted it from the plalntiff's shoulders for a reasonable 
period — ^that is, for such a period as would be a reasonable time for the de- 
fendant to make repairs to the governor — and after the expiration of that 
reasonable period, if the plaintiff contlnued to work there wlthout repairs, 
then the risk was revived as against hlm, and he assumed it agaln. You 
therefore hâve to settle on this branch of the case the question as to whether 
a reasonable time for repalrlng that governor had explred before the accident 
happened. You remember that the plialntiff says that he reported to Mr. 
Knight the defect In this governor on Friday momlng, I think It was about 
9 o'clocki and it appears that the accident happened about 2 or 3 o'clock the 
next aftemoon, : which w.as something pver 24 hours afterwards. Ought the 
governor to hâve been répaired wlthln that time? Had the reasonable time 
explred? If so, then no matter If Mr. Knight did make the promise that the 
plaintiff said he made on Friday momlng, the obvious risk had revived as 
against the plaintiff, and he.cannot recover, and you must conclude that he 
is guilty of contrlbutory négligence." 

Abstràctly considered, thè language of the charge above quoted 
stated too broadly the raie as tô the shifting of the risk of obvious 
danger from the servant to the master where the servant continues to 
work with a defective machine after a promise by the master to hâve 
it répaired, and a request by the master to the servant to continue with 
his work. It is true that, even where a master requests his servant to 
continue his employment with a machine rendered dangerous by reason 
of its defects, the danger may be so grave and so imminent that no 
prudent man can continue to work with the machine without being 
guilty of contributory négligence. But, after reflection, I hâve reached 
the conclusion that the language of the charge above quoted, as applied 
to the facts of the case in hand, is not objectionable. Ordinarily a 
servant assumes the risks of danger which are obvious to him because 
of an implied agreement between him and his master. But if those ob- 
vious risks are due to defective machinery, and he complains of the 
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defect to bis master, and the master promises to hâve the defect rem- 
edied, and requests him to continué with his work, the implication is 
that until the promise is executed, or until the time within which it 
should be executed bas expired, the master assumes the risl<s, unless, 
indeed. as above stated, the péril is so grave and imminent that the 
servant cannot continue his work without being guilty of contributor}' 
négligence. But, while it is true that the plaintiff in the présent case 
had the day before the accident said to Mr. Knight that he was afraid 
there would be "trouble or an accident," the engine had run away sev- 
eral times before without injury to any one. The testimony shows 
that he was charged with the duty of starting and stopping the engine. 
It also shows, and on this point there is no dispute, that Mr. Knight 
requested him to continue with his work, and that Mr. Knight did 
not think there was any danger in his doing so. I think the case is 
barren of any évidence showing, or tending to show, that the péril to 
the plaintiff was so great that he was either bound to abandon his 
work, and thereby, perhaps, cause the opérations of the mill to bc 
suspended until some other person could be secured to fill his place, 
or, in the event of injury to himself, be held remediless because of his 
contributory négligence. As I view the case, the rule of Andrecsik v. 
New Jersey Tube Co., 73 N, J. Law, 664, 63 Atl. 719, 4 L. R. A. (N. 
S.) 913, and Dowd v. Erie Railroad Co., 70 N. J. Law, 451, 57 Atl, 
348, was properly applied. I think, also, that there was nothing in the 
charge, as applied to this case, that can be held to be contrary to Dis- 
trict of Columbia v. McElligott, 117 U. S. 621, 6 Sup. Ct. 884, 39 L. 
Ed. 946; Roccia v. Black Diamond Coal Mining Co., 121 Fed. 451, 
57 C. C. A. 567 ; Cincinnati, etc., v. Robertson, 139 Fed. 519, 71 C. C. 
A. 335 ; or Crookston Lumber Co. v. Boutin, 149 Fed. 680, 79 C. C. 
A. 368. 

It is also urged that the court erred in not charging the jury, as 
requested by the défendant, that : 

"If the jury flnd that the plaintiff put himself in the way of the racinjr 
engine with knowledge of its eharacter, the verdict must be for the défendant." 

There was no évidence that the plaintiff put himself in the way of 
the racing engine, unless it be his own testimony. He says that on 
the afternoon of Jime 16th he was in the filing room when the engine 
broke loose and began to run away. His place in that roorn was 
about 70 feet distant from the engine, and he could see it from where 
he stood. He says that as he looked over to the engine he saw Mr. 
Bonet standing by it, evidently trying to stop it, and that, as Mr. 
Bonet did not seem to be succeeding in his efforts, he, the plaintiff,. 
ran over to see if he could stop it. Just as he got to the engine, the 
pulleys overhead burst, and a pièce of one of them struck his hand, 
causing injury which necessitated its amputation. To hold the plain- 
tiff guilty of contributory négligence in such circumstances, it seems 
to me, would be most unreasonable. He was the man who had charge 
of the engine, and in his effort to protect property and life he rushed 
to the engine to stop it. His action was commendable, and in the 
discharge of a plain duty, and under no circumstances could there be 
from such copduct the inference of contributory négligence. 
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The défendant contends, too, that the verdict is excessive. It was- 
for $6,000. The plaintiff is 30 years old. At the time of the accident 
he was earning .$125 per month, or $1,500 a year. In Dowd v. Erie 
Railroad Ce, supra, the plaintiff lest his right hand. He was 38 
years old and earned only between $8 and $9 a week. The ver- 
dict was for $5,500. The court said : 

"We cannot say that the damages are excessive. It is said tliat $5,500 paid 
to. a nian 38 years old and irivested at 5 per cent, would pi'odiiee an anuulty 
for lils life of $379, an amount about equal to liis earniugs. It is net con- 
tended that $5,500 would buy an annviity of that amount. and, In view of the 
prevailing rate of interest, it is hardly likely that the plaintiff could eount 
upbn as high a rate as 5 per cent. This calculation leaves out of account auy 
coilipensation for pain and sufCering. The loss of a right hand to a laborinj; 
man in the prime of life is a very serious loss, and au award of $5,500 does 
not, to say the least, seem so extravagant that the court would lie justified 
in interfering with the verdict." 

My conclusion is that the verdict cannot be disturbed on the ground 
that it is excessive. 

Lastly, it is said that the verdict is contrary to the weight of évi- 
dence and to the law. I hâve said ail that need be said on the point, 
as to whether it is contrary to law. As to whether it is contrary 
to thé weight of évidence, 1 am satisfied that the case was a fair one 
for the jury, and that the verdict cannot be disturbed on that ground. 

But the jurisdiction hère dépends upon proper diversity of citizen- 
ship. It is essential that such citizenship be affirmatively averred. 
In his déclaration the plaintiff avers that he is a "résident of the city 
of Dickson, in the state of Tennessee," and that the défendant is "a 
corporation organized under and by virtue of the laws of the state 
of New Jersey." There is no other averment as to the citizenship 
of either of the parties. The plaintiff testifies that he lives "at prés- 
ent in Cuba." There is no other proof on the point of his citizenship. 
The averment that the défendant is "a corporation organized under 
and by virtue of the laws of the state of New Jersey" has been held 
to be in légal effect an averment that it is a citizen of the state of 
New Jersey. Block v. Standard Distilling & Distributing Co. (C. C.) 
95 Fed. 978. But the averment that the plaintiff is a "résident of the 
city of Dickson, in the state of Tennessee," is insufficient. An aver- 
ment of résidence is nbt the équivalent of an averment of citizenship 
for the purpose of securing jurisdiction in the courts of the United 
States. Wolfe v. Hartford Life Insurance Co., 148 U. S. 389, 13 
Sup. Ct. 603, 37 L. Ed. 493. Although this defect in the déclaration 
was not referred to oii the argument of this rule, the court cannot 
overlook it. In Horne v. George H. Hammond Co., 155 U. S. 393, 
15 Sup. Ct. 167, 39 L. Ed. 197, where the allégation was in sub- 
stance the same as in the déclaration in the présent suit, the judgment 
of the trial court was reversed on the sole ground that the transcript 
of the record did not show that the trial court had jurisdiction of the 
suit. But I do not think I ought to dismiss the case at présent on this 
ground. I hâve no reason to believe that proper diversity of citizen- 
ship does not in fact exist. Opportunity should be given to the plain- 
tiff to show such diversity, and to amend his déclaration if the facts 
will warrant the amendment. The court has the power, at any stage 
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of the case, to make inquiry concerning the citizciisliip of a party. 
Hartog V. Memory, 116 U. S. 590, 6 Sup. Ct. 521, 29 L. Ed. 725. 
The plaintiff may enter a rule to take dépositions on this point, with 
leave to the défendant to take answering dépositions thereto. After 
such dépositions are taken, appUcation may be made to the court, 
for leave to amend the déclaration. Instead of adopting this course, 
however, if the défendant shall, after inquiry, be satisfied that such 
diversity of citizenship exists as gives jurisdiction to the court, the 
déclaration may be amended on the defendant's consent, and thus 
save the time and expense of taking dépositions. 

The entry of judgment upon the verdict must be postponed until 
after the question concerning the amendment of the déclaration shall 
hâve been decided. 



In re H. L. EVANS & 00. 

(District Court, D. Delaware. December 13, 1907.) 

No. 143. 

Bankrttptcy — Exemptions — Partnership — Wearing Apparel. 

The existing laws of Delaware (volume 14, p. 052, c. 562, § 1) provid- 
ing that "every person residing within this state shall hâve exempt from 
exécution or attachment process * * * ail the wearing apparel of the 
debtor and his family," held, that the two members of a baukrupt flrm 
haviug their domicile in Delaware were entitled to exemptions in accord- 
ance with the laws of that state, and that the words "ail the wearing ap- 
parel," being without restriction or qualification, included, in the case of 
one of the partners, a gold watch, a watch chain, a set of culï links, two 
watch fobs, a gojd ring, a gold ring with diamond setting, a gold ring 
with sapphire setting, a pearl scarf pin, a ruby scarf pin, and a set of 
shirt studs, of the aggregate value of $444.50, and in the case of the other 
a gold watch, a chain and cutter, a watch fob, a scarf pin, two sets of 
cufî links, a set of shirt studs, and a set of cufC buttons, of the aggregate 
value of $110.50. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
659, 678.] 

(Syllabus by the Court.) 

In Bankruptcy. Pétition for review of order of référée. 

C. L. Ward and David J. Reinhardt, for Thomas F. Bayard. 
Ward & Gray and John F. Neary, for bankrupt. 

BRADFORD, District Judge. Harry L. Evans and John H. Evans, 
members of the bankrupt firm of H. L. Evans & Co., presented their pé- 
tition to the référée, setting forth that the trustée in bankruptcy held 
possession of certain personal effects alleged to be wearing apparel be- 
longing to them, and praying, in effect, that the same be delivered to 
them as exempt from the claims of creditors under the opération of the 
bankruptcy act. Ail the facts alleged in the pétition are admitted by 
the trustée. Part of the property of which delivery was sought be- 
longed to the estate of Harry L. Evans, and consisted of a gold watch, 
a watch chain, a set of cuff links, two watch fobs, a gold ring, a gold 
ring with diamond setting, a gold ring with sapphire setting, a pearl 
scarf pin, a ruby scarf pin, and a set of shirt studs, appraised in the 
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aggregate at $144.50, and the rest of the property of vvliich delivery 
was sought belonged to the estate of John H. Evans, and consisted 
of a gold watch, a chain and cutter, a watch fob, a match safe, a scarf 
pin, two sets of cufï links, a set of shirt studs, and a set of cuff but- 
tons, appraised in the aggregate at $110.50. The référée denied the 
prayer of the pétition, save as to the set of cuff links and the set of 
shirt studs claimed by Harry L. Evans, and the two sets of cuff links. 
the set of shirt studs, and the set of cufï buttons claimed by John H. 
Evans. Whereupon an order of review was applied for and ob- 
tained by the petitioners, and the matter is now before this court for 
détermination. 

Section 6 of the bankruptcy act of July 1, 1898 (30 Stat. 548, c. 541 
[U. S. Comp. St. 1901, p. 3434]), provides that the act "shall not affect 
the allowance to bankrupts of the exemptions which are prescrib- 
ed by the State laws in force at the time of the filing of the pétition 
in the State wherein they hâve had their domicile for the six months 
or the greater portion thereof immediately preceding the filing of the 
pétition." By reason of the domicile of both of the members of the 
bankrupt firm their right to exemption must be determined with référ- 
ence to the laws of Delaware. Section 1, c. 562, p. 652, 14 Del. 
Laws, provides that : 

"Every person residiiig within this Slate shall hâve exempt froni exécution 
or attachment process * * * ail the wearing apijarel of the debtor and 
his family." 

Theretofore the exemption as far as it related to apparel was restrict- 
ed to "necessary wearing apparel." Section 2, c. 111, p. 828, Rev. 
Code. The point to be decided is whether the words "ail the wearing 
apparel of the debtor and his family" as they occur in the exemption 
law in force now and at the tirne of the fîling of the pétition in bank- 
ruptcy, are, when legitimafely construed or interpreted, sufiiciently 
comprehensive to include ail or any of the articles which were dis- 
allowed to the bankrupts in the order now under review. There is 
"much conflict in the cases on the subject, and frequently, even where 
décisions are harmonious, the grounds upon which they are based 
are variant and unsatisfactory. Furthèr, the cases disclose material 
différences in phfaseology in the exemption acts which hâve received 
judicial construction. It is well settled that statutes exempting. por- 
tions of a debtor's property f rom liability to be applied to his debts 
should rëceivé a libéral construction. O'Gorman v. Fink, 57 Wis. 
649, IS'N. W. 771, 46 Am. Rep. 58;-Fink v. O'Neil, 106 U. S. 
272, ISup. Ct. 325, 37 h. Ed. 196; Richardson v. Buswell, 10 
Metc. (Mass.) 506, 43^ Am. Dec. 450; In re Hindman, 104 Fed. 331, 
43 C. Cl À.' 558; Kuntz v. Kinney, 33 Wis. 510; Stewart v. Bro^n, 
37 N. Y. 350, 93 Am. Dec. 578; Bèvan v. Hayden, 13 lowa, 132; 
Bashinski v. Talbott, 119 Fed. 337, 56 C. C. A. 241; Good v. Fogg, 
61 111. 449, 14 Am. Rep; 71. 

But, notwithstanding this canon oî construction, it is obvious that 
the statutory exemption in Delaware of wearing apparel cannot in 
ail cases hâve full opération according to the literal import of its terms. 
"A15 the wearing apparel of the debtor and his family," if the words 



IN RE H. L. EVANS & CO. 155 

be taken literally, would apply as vvell to a stock of wearing ap- 
parel owned and held by hini for sale as to wearing apparel personal- 
ly worn or to be worn by him. The avoidance of such an absurd re- 
suit requires that the generality of the language of this express statu- 
tory provision be restricted to ail wearing apparel belonging to the 
debtor and worn or intended to be worn by him and bis family ; but 
with respect to ail such apparel so vi^orn or intended to be worn the 
statute must receive a libéral construction. Unlike the pre-existmg 
law restricting the exemption of wearing apparel to such as was neces- 
.sary, it does not expressly or by implication limit either the value or 
amount or the character of the wearing apparel intended to be exempt. 
It covers ail wearing apparel of the debtor worn or intended to be 
worn by him and bis family. While the answer of the trustée con- 
cèdes the truth of ail allégations of fact in the pétition of the bank- 
rupts, there is no express admission, nor is there évidence to show, 
that the articles claimed to be exempt were, in fact, worn or intended 
to be worn by them or their familles. But the case bas been argued 
on both sides on the assumption that the articles in question were so 
worn or intended to be worn, and for the purpose of reaching a déci- 
sion I shall treat the matter assumed as a fact. If on this point I be 
in error it will be corrected on proper application to the court. The 
Delaware statute now in force, unlike those of many of her sister 
States, contains, as above mentioned, no limitation of the value or 
amount of the exempt property. No sum of money is specified as the 
maximum value of the exempt apparel, nor is the term "necessary" or 
any other expression employed which by implication might carry 
with it a restriction as to its amount or character. Therefore the value 
or amount of the articles in any given case falling within the class of 
property designated in the exemption clause is whoUy irrelevant to 
the question whether they are or are not exempt, save in so far as 
such value or amount may be indicative of mala fides on the part of 
the debtor or an intent to defraud bis creditors. If the wearing apparel 
claimed as exempt be so excessive in amount or value as, due regard 
being had to the circumstances of the particular case, including con- 
dition and style of living, to create a conviction that the demand is 
made for the purpose of defrauding creditors, such claim will be dis- 
allowed in whole or in part by reason of the fraud. Nor is it to be 
tolerated that one should invest inordinately large sums of money 
in wearing apparel with an intent to hinder and defraud bis creditors, 
and efïectuate bis wrongful purpose by resorting to the expédient of 
wearing or intending to wear it, in whole or in part. But fraud must 
be strictly proved ; and hère no fraud is charged against either of the 
bankrupts with respect to the exemption claimed. Nor is the value 
of the articles they seek to recover such as to show a wrongful in- 
tent against creditors; the appraised value of the articles by the ad- 
mission of counsel being in one case $444.50, and in the other only 
$110.50, and by the finding of the référée being, respectively, $323 and 
$99.10. If it be said that it is unjust to creditors that the bankrupts 
should as against them retain property of such value, the answer is 
io be found in the considération that the state statute contains no lim- 
itation,, and the courts of the United States in administering the bank- 



156 158 FEDERAL REPORTEU. 

ruptcy act are bound by state statutes of exemption. If the amount 
of an exemption to a debtor be unwise, the remedy should be found 
in State législation, and cannot be supplied by the courts in the ab- 
sence of such législation. The inquiry is thus presented whethcr the 
articles claimed by the petitioners as exempt constitute wearing ap- 
parel within the meaning of the Delaware statute. 

It is clear on the authorities that wearing apparel may include ar- 
ticles worn on the person, other than hats, shoes, and what is com- 
monly understood by the teiîai "clothing." It would, hovvever, be difii- 
cult, if not impossible by précise définition to furnish an unfailing test 
to distinguish under ail circumstances between what things would and 
what things would not constitute wearing apparel within the intent of 
such an exemption law as that of Delaware. But, while in the décision 
in any case of the question whether given articles are wearing apparel 
due regard should be had to the particular circumstances and bUnd 
reliance should not be placed on any rigid rule of supposed universal 
application, there are nevertheless considérations of a gênerai character 
which will shed light on the subject. Articles intended and adapted to 
be worn on the person and necessary to or pronlotive of protection 
of the person against the éléments, or personal comfort or decency, or 
serving to ornament the person, may be wearing apparel ; for the prin- 
cipal, if not only, objects tô be attained through such apparel are such 
protection, comfort, decency, and ornamentation. If the articles be 
such as are customarily worn and conducive to the above ends, or any 
of thém, it is, on principle, wholly un'important, under an exemption 
act like that of Delaware, whether their texture or material be silk, 
wool, cdtton, or linen, or gold, silver, brass, or iron, or what their form 
and size may be, or whether they are intended to be worn next to the 
skin or on the surface of other articles of apparel, or on what portion 
or portions of the person they are to be worn, or whether, if for orna- 
mentation, they are intended to be continuously displayed on the per- 
son during ail the time they are worn. Such a statutory exemption. 
I hâve no doubt, includes badges, medals, and, generally, insignia and 
regalia intended and adapted to be worn on the person indicative of 
rank, office, title, honor, or distinction, though not useful in the sensé 
of conducing to bodily comfort or decency, but only ornamental. The 
confusion in the cases undoubtedly has arisen from a failure to dis- 
tinguish between "wearing apparel" and "necessary wearing apparel." 
Thé latter phrase may well exclude articles which answer no useful 
purpose, but are merely ornamental. So, while including such articles 
of jewelry as are usefuUy employed in Connecting or fastening together 
parts of one's clothing, it may exclude jewelry not so used. So, fur- 
ther, it may operate to impose a reasonable limit upon the amount or 
value of the wearing apparel to be exempted by excluding so much as 
is not necessary. 

Purely ornamental articles for the person properly can be excluded 
solely because they are not necessary within the meaning of the above 
phrase. But the phrase "àll the wearing apparel" does not carry with 
it or permit any such restriction. Occurring in a statutory exemption, 
it includes, among other things, articles usually or customarily worn 
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on the person solely for ornament. The fact that they are worn and 
adapted to be worn for that purpose imparts to them the character 
of wearing apparel; for ornamentation of the person is one of the le- 
gitimate uses and ends of such apparel. The buttons on the back or 
sleeves of a coat are worn solely as ornaments, answering no useful 
end whatsoever. Yet they are wearing apparel, whether consisting of 
cloth, bone, gutta-percha, composition, mother of pearl, brass, silver, 
or gold. They may or may not be inseparably attached to the garnient 
they adorn. If buttons of mother of pearl or other délicate or precious 
material be so adjusted to the back or sleeves of a coat as to be remova- 
ble in order to avoid injury when the garment is pressed or cleaned, 
they do not by such removability or removal cease to be part and parcel 
of the wearing apparel, although intended and used -purely for adorn- 
ment. A thin lace coUar on a woman's neck may not be necessary to 
decency or promotive of physical comfort. It may be worn solely for 
ornamentation; yet undoubtedly it is part of her wearing apparel. 
If, instead of a lace collar, a band or necklace of pearls is worn for 
precisely the same purpose, it is equally wearing apparel, unless a dis- 
tinction is to be recognized based wholly upon a différence of material. 
But such a. distinction is clearly unsound. Similar considérations are 
applicable to the substitution of a jeweled bracelet for a purely orna- 
mental wristband or of a brooch for a bow of ribbon on the breast. 
So, in the case of men, there can be no doubt that gold-fringed epaulets, 
or shirt studs, stick pins, cravat rings, cufî. buttons, watch chains, fob 
chains, or ribbons, cigar cutters attached to ribbons or chains, and worn 
as charms, and other articles customarily worn on or in connection with 
the clothing by way of ornamentation, whether conducive to physical 
comfort or other useful ends or not, may properly be treated as attire 
or wearing apparel under the gênerai language of the Delaware stat- 
ute. Nor am I able to distinguish in principle between kid gloves worn 
merely for the sake of appearances and métal rings worn on the fingers 
for the same purpose, or between such rings so worn and ornaments 
of gold, silver, and precious stones displayed on other parts of the per- 
son. The fact that articles worn on the person solely for ornamentation 
may be detached from or unconnected with the clothing or other ar- 
ticles of attire cannot exclude them from the category of wearing ap- 
parel. A small triangular pièce of lace, or a bow of ribbon, worn on 
a woman's head for ornamentation alone, is none the less wearing ap- 
parel because unconnected with other parts of her dress. A narrow 
velvet ribbon worn around her throat above and separate from a neck- 
lace of jewels or precious métal, and equally unconnected with her 
clothing, and, like the necklace, worn only for display, is undoubtedly 
wearing apparel, and as such would be exempt under the Delaware 
statute. The necklace is equally wearing apparel, and one is irre- 
sistibly led to the conclusion that a bracelet of jewels or precious métal 
and a finger ring of gold or precious stones equally come within the 
same category. It is impossible to discriminate between the necklace, 
the bracelet, and the finger ring. They are ail worn solely as orna- 
ments, and are unconnected with other portions of the dress or attire. 
If finger rings and other articles worn by women solely for display and 



158 158 FEDERAL REPORTER. 

unœnnected with tlieir clothing be wearing apparel, I can perceîve no 
reason to justify the court in holding that finger rings and other arti- 
cles worn by men for the same purpose and so unconnected are not 
wearing apparel, within the gênerai unrestrained language of the statu- 
tory exemption in Delaware. The notion that articles usually worn 
for ornament only must serve to connect the clothing of the person ïn 
order to be wearing apparel has no sound or reasonable basis. It cer- 
tainly is not warranted by the express terms of the statute. Nor is 
there any legitimate implication or presumption that the phrase "ail 
the wearing apparel" was used in such a restricted sensé. 

To the contention that it cannot be supposed that the Législature 
intended that a debtor should continue to hold free from the claims of 
his creditors jewelry and precious stones of great value unconnected 
with his clothing, and serving no usefid purpose, there are several an- 
swers. First, It is wholly immaterial, so far as hardship to creditors 
is concerned, whether a ring of great value be worn on the finger, or 
around the ends of a necktie to hold them together, or whether gokl 
or precious stones are contained in shirt studs or the removable but- 
tons of a white vest, or are worn on the hand. Second. The conten- 
tion essentially involves the wholly fallacious idea that the relative ex- 
tent of surface of the person covered by the ornament or the garment 
to vi'hich it is attached or connected may furnish the test whether 
the article is or is not wearing apparel. Third. The Législature has 
not deemed it proper either to establish a maximum value for exempt 
wearing apparel or to require that such apparel should be "necessary." 
Finally, as before stated in substance, in case of fraud on the part of 
the debtor toward his creditors with respect to wearing apparel, the 
claim of exemption on a proper showing may be disallowed in whole 
or in part. It is admitted in this case on the part of the trustée in 
bankruptcy that cufï links, cufîf buttons, and shirt studs properly may 
be held to be wearing apparel under the Delaware statute, "beiiig used 
for the purpose of holding together the breast and cuflfs of a shirt just 
as ordinary buttons are used." But a distinction is drawn between such 
links, buttons, and studs on the one hand, and finger rings and scarf 
pins on the other ; the latter being "purely and simply articles of orna- 
ment." This distinction is utterly unsound when attempted in a case 
governed by such an exemption statute as that in question. Further, 
it is difficult to perceive how a scarf pin used not only for ornament, 
but also to fasten together and keep in proper form a scarf or cravat, 
which unquestionably is an article of wearing apparel, can be dis- 
tinguished in principle from cuff links or buttons and shirt studs. 
Again, the distinction is hased on an assumption, the falgity of which 
has already been shown, that under the Delaware statute articles cus- 
tomarily worn on the person solely for ornament cannot constitute 
wearing apparel, Further, the attempted distinction leads to a palpa- 
ble absurdity. If only such studs as are used to fasten together the 
bosom of a shirt opening in front can be considered as wearing apparel. 
what shall'be said of the same studs if uged for ornament only on the 
bosom of a shirt not opening in front? for such studs frequently are 
so made a:s to be capable of use indifferently in both kinds of shirts. 
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Are precisely similar shirt studs to be held wearing apparel if ovvned 
by a debtor who wears shirts opening in front, and not wearing ap- 
parel in the case of one whose shirts open only behind? And, if tbe 
debtor wears shirts of both kinds, how is the question to be determin- 
ed? It is unnecessary further to pursue this reductio ab absnrdum. 

Articles o£ ornament may or may not be useful, and it is not in the 
least necessary under the broad language of the Delaware act that 
they should serve a useful end in order to be wearing apparel. If 
usually or customarily worn on the person for display or adornment 
they are exempt. If this involves hardship to creditors, the remedy is 
with the Législature, and not the courts. Judicial législation is to 
be shunned as juridical disease. Undoubtedly there are many articles 
of a useful nature frequently, if not customarily, worn about the per- 
son which cannot in any sensé be deemed wearing apparel, such, for 
instance, as penknives, match safes, pistols, pedometers, and other 
implements carried in pockets or otherwise concealed. Such articles 
are not required by considérations of decency, nor are they necessary 
to ornament the person or protect it against the éléments, or to serve 
any other purpose usually or customarily associated with one's attire 
or apparel. But a watch, whether worn on a chain as a charm or in 
a fob, cannot propérly be treated as a mère instrument or implement in 
contradistinction to apparel. Watches are customarily worn by those 
who can afïord to acquire them, and, wholly aside from their value 
as pièces of time-keeping mechanism, usually tend, either constantly 
when displayed as charms, or intermittently, if carried in a fob, to 
adorn or ornament the person. Those who are in the habit of wearing 
watches do not feel completely dressed without them. I am satisfied 
that they fall within the exemption of the Delaware statute. 

This court will not attempt to thread the labyrinth of confusion and 
unreason presented by many of the décisions and dicta relating to the 
exemption of wearing apparel. To do so is as unnecessary as it would 
be tedious. A few cases and dicta, however, will be referred to which 
strongly support the views above expressed. In Sellers v. Bell, 94 
Fed. 801, 36 C. C. A. 502, it was held by the Circuit Court of Appeals 
for the Fifth circuit that under an Alabama statute exempting from 
exécution process "ail necessary and proper wearing apparel" of the 
debtor a gold watch was included in the exemption allowable iri bank- 
ruptcy; the court stating: 

"We hâve not found In the statu tes of Alabama or In the décisions of the 
Suprême Court of that state a définition of Oie ijhrnse 'wearing apparel,' as 
it is used in this section. The only limitation which the section puts upon 
the meaning of the words is that the apparel shall be necessary and proper 
for the wearer or his faniily. This ineludes what is merely proper, as well 
as what is necessary. And, subject to this qualification alone, there is no 
limitation put on the quantity, quality, or value of the property whicJi the 
words used describe. * * * The phrase 'wearing apparel,' as used in 
exemption laws, bas Ita popular sensé, and ineludes ail the articles of dress 
generally worn by persons in the calling and condition of life and in the lo- 
cality of the résidence of the person claiming the exemption. It ineludes 
whatever is necessary to a décent appearance and to protection against ex- 
posure to the changes of weather, and also what is reasonably proper and eus- 
tomary in the way of ornament" 
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In the case of In re Jones (D. C.) 97 Fed. 773, the District Court 
for the Eastern District of Wisconsin held that under the statute of 
that state exempting "ail wearing apparel of the debtor" the bankrupt 
should be allowed to retain bis gold watch and chain and also a Ma- 
sonic uniform worn only on spécial occasions; Judge Seaman saying: 

"The bankruptcy act ;adoptg the exemptions of the state statute, which in- 
cludes their constinictlon by the Suprême Court of the state, and the rulings 
of that court are uniform in favor of the utmost liberality for such interpré- 
tation. Heath v. Keyes, 35 Wis. 668, 672; Cunningham v. Brictson, 101 Wis. 
378, 383, 77 N. W. 740. lu the well-considered case of In re Steele, 2 Flip. 
324, Fed. Cas. No. 13,346, It is held that a watch usually carried upon the per- 
son of tbe debtor constitutes wearing apparel within the exemption statute ; 
and this view is approved in Stewart v. McClunpr, 12 Or. 431, 8 Pac. 447. 53 Am. 
Rep. 374, and in Brown y. Bdmonds, 5 S. D. 508, 59 N. W. 731. Without at- 
tempting to review the authorities one waj and the other upon this point, I 
am of opinion that such construction is In accord with the Wisconsiu doctrine, 
and should be adopted hère. * * * In référence to tlie 'Masouic uniform,' 
it appears to be owned for occasional wearing apparel, and the statute im- 
poses no requirement of 'ordinary and usual' service. If so, held in good faith, 
the exemption applies." 

In the case of In re Steele, 2 Flip. 324, Fed. Cas. No. 13,346, the 
District Court for the Western District of Tennessee held that under 
the exemption provîded by the bankruptcy act of 1867 a gold watch 
could be retained by the bankrupt. Judge Hammond said : 

"It would not be doing any great violence to the meaning of the term 'wear- 
ing apparel,' as used in the bankrupt act, to include in it a goid watch of mod- 
erato value. The définition of the word 'apparel,' as given by lexicographers, 
is not conflned to clothing. The idea of ornamentation seems to be a rather 
prominent élément in the word, and it is not improper to say that a mau 
'wears' a watch or 'wears' a cane." 

In McClung v. Stewart, 12 Or. 431, 8 Pac. 447, the Suprême Court 
of Wisconsin had under considération a statute of that state exempt- 
ing "necessary" wearing apparel to the value of $100; Lord, J., after 
reviewing the authorities, saying: 

"Upon the whole, our own judgment inclines us to the opinion that the 
phrase 'necessary wearing apparel,' as used in our statute, may include in it 
a watch of moderato value without doing violence to its meaning. We are not, 
therefore, prepared to say that a watch of moderate value is not a necessary 
article of wearing apparel, and as sûch exempt, when it is made to appear 
affirmatively that the watch and other articles of apparel selected or reserved 
do not exceed the amount limlted by the statute." 

The court held in that case that a watch was not exempt, because 
it did not appear that the property so claimed was not in excess of 
the limitation of $100, but clearly recognized that a watch was includ- 
ed in the category of wearing apparel. In the case of In re Smith 
(D. C.) 96 Fed. 832, the District Court for the Western District of 
Texas, while leaning toward the untenable theory that an article "worn 
as a mère ornament, and intended simply for display, without serving 
a useful purpose, * * * would scarcely be regarded as exempt," 
held that under a statute of that state exempting ail "wearing ap- 
parel" of the debtor a diamond stud worth $250 used by a bankrupt 
for the purpose of fastening his shirt could be retained by him. In 
Mack V. Parks, 8 Gray (Mass.) 517, 69 Am. Dec. 267, the Suprême 
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Court of Massachusetts held that a watch on a debtor's person was 
not liable to attachment ; Judge Bigelow saying : 

"ïhe watch, at the tinie it was taken by the détendant, was in the plain- 
tifï's actual possession and use, worn as part of his attire or apparel." 

Référence is made to this case, not because it is in point, but as dis- 
closing the opinion of the court that a watch may be worn as part of 
one's attire or apparel. In Brown v. Edmonds, 8 S. D. 271, 66 N. W. 
310, 59 Am. St. Rep. 763, the Suprême Court of South Dakota held 
that under a statute of that state exempting "ail wearing apparel and 
clothing of the debtor and his family" a watch and chain carried by 
him should be regarded as wearing apparel ; the court saying : 

"The exemption is not lluiited in value, nor by the word 'necessary,' found 
in most statutes. * * * Wliile the question is not free from difflc-ulty, and 
one upou which courts may easily differ, we are inclined to hold that de- 
fendant's watch and chain were aUsolutely exempt as wearing apparel." 

Chief Justice Redfield, it seems to me, expressed a just conception 
of wearing apparel in his dissenting opinion in Sawyer v. Sawyer, 38 
Vt. 249, where the Suprême Court of Verniont had under considération 
a statute providing that upon the death of a husband his widow should 
be allowed ail her "articles of apparel and ornament" and the "wear- 
ing apparel" of her husband. A décèdent left at his death, among 
other things, a sword, a sword belt, and epaulets, a watch and watch 
key, a gold watch chain, seals, a finger ring, and a breast or bosom 
pin. The question related to the distribution of thèse articles as be- 
tween the widow and next of kin. The court by a majority decided 
that the widow was entitled only to the epaulets and bosom pin, as 
constituting wearing apparel. The Chief Justice in dissenting said : 

"I could not therefore entertaln any doubt in regard to the militai-y dress, 
epaulets, and sword of the deeeased. It was strietly dress, and nothing else, 
The sword was as strietly dress as the epaulets, and that as mueh as the coat. 
It was none of it worn exclusively for covering or for comfort, but chiefly 
for ornament. So, too, of the pin and ring. They are as strietly dress as one's 
sleeve buttons, or, indeed, as the buttons upon the back of the coat, or as any- 
thing, indeed, which is not strietly indispensable. But the watch, perhaps, is 
more questionable. And still It seems to me that a watch which one wears, 
and a chain and seals are dress and apparel, and, as such, should go to the 
widow." 

In One Pearl Chain v. United States, 123 Fed. 371, 59 C. C. A. 499, 
the Circuit Court of Appeals for the Second Circuit held that Mrs. 
Dulles, a passenger on an incoming vessel from f oreign parts, in f ailing 
to mention a pearl necklace worn on her neck in her déclaration of 
dutiable articles as a pearl necklace, or as jewelry, understanding 
that it was included in the déclaration as "wearing apparel," did not 
violate section 3082, U. S. Rev. St. [U. S. Comp. St. 1901, p. 2014], 
or subject the necklace to forfeiture. The blank form annexed to the 
baggage déclaration and entry contained under or opposite the head- 
ing "wearing apparel" an enumeration of articles, namely, "Dresses, 
Wraps, Bonnets, Gloves, Underwear, Jewelry, Coats, Trousers, Waist- 
coats." Judge L,acombe, in delivering the opinion of the court, said: 

"She testifled that she 'certainly understood' that the phrase 'wearing ap- 
parel' eovered her jewelry, and for that reason did not then specifically mention 

158 P.— 11 
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ît. As ordiuarily used, that phrase ishardly so comprehensive. Nevertheless 
jewélry may fairly be called apparel, aud it is worn on tbe person. If one 
chooses to classify jewelry as one vâriety of 'wearing apparel,' it cannot be 
lield that he is maklng an improper and iudefensible use of the Eugllsh lan- 
guage. At any rate, the claiinant's idea of elasslflcatiou appears to bave been 
eutirely In accord with that of the customs officers ; for, in the scliedule above 
set forth, Jewelry appears as one of nine varleties of wearing apparel, being 
groupée! between 'underwear' and 'coats.' " 

In United States v. One Pearl Chain (D. C.) 139 Fed. 510, wliich 
was a proceeding for the forfeiture of the same chain referred to in 
the last-mentioned case, a verdict was directed for the claimant; Judge 
Holt saying: 

"Now, the court In this case held that Mrs. Dulles, haviug stated that she 
had wearing apparel the value of which was not knowu, had made a suffl- 
cient déclaration of the fact that she was bringing in jewelrj'. She appears 
to hâve brought in other property, the value of which she computed under this 
déclaration after they arrlved at the dock. It is iiot claimed that that prop- 
erty was forfeited because she had only described It as 'wearing apparel.' 
It is claimed that this Is forfeited, but it is covered by the same gênerai de- 
scription. Çounsel critlcises the term 'wearing apparel,' and the court says, 
in this opinion, that it is not an expression whlcli would be usually used to 
designate jewelry ; but at the same time the court says that jewelry is in- 
cluded in the list, because described as wearing apparel ; and it seems to me, 
when you consider it, it is nothing but wearing apparel. It is apparel, and 
it is worn, and the real function of it is to be worn as apparel. It seems to 
me that a neeklace ofi this kind Is wearing apparel, and nothing else." 

The judgment in the above case was on appeal aiïîrnied in United 
States, V. One Pearl Chain, 139 Fed. 513, 71 C. C. A. 500. This 
is not the case of a bequest of "wearing apparel," or of an exemption 
of "necessary" wearing apparel, or of an exemption to a specified 
maximum amount or value. Materially différent considérations are 
applicable to such casés. Hère the exemption is of "ail the wearing 
apparel" without qualification or limitation. Such being the statute, 
I am satisfied that the order of the référée niust be modified in such 
manner as to allow to the bankrupts ail of the articles claimed by them 
except the match -safe belonging to the estate of John H. Evans. 

Let a decree or order in accordance with this opinion be prepared 
and submitted. ■ i 



■ UNIl'BD STATES v. HOYT et al. 

(Circuit Court, E. D. Washington, E. D. September 20, 1907.) 

No. 1,181. 

1. United States— Indian Commissions— Employment—Contkact for Sebv- 
lOES— Oqnsteuction, 

Défendant was appointed by the Secretary of the Interior as the dis- 
burslng member pic a board of three eommissioners to uegotiate Indian 
treaties at $8 per day and traveling expenses, exclusive of subsistence, to 
continue at the pleasure of the Secretary of tiie Interior for the time t)e- 
ing. Défendant was directed to proceed from his home lu Nebraska to 
the agency in Washington without umiecessary delay, his salary to begin, 
on the day of his departure from home. The instructions given the board 
required a study of the spécial needs of the Indians in each case, and the 
formation of agreements which wôuld best prouiote their welfare and 
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weekly reports. Défendant paid himself aud tlie otlier commissiouers at 
the rate of $8 a day for tlie time that they were under instructions, or 
were tiolding tliemselves in readiness to obey instructions on vouchers re- 
citing actual einployment during such period. Tliese voucliers were uni- 
formly accepted without question, excopt for periods during whicli tlie 
commissioners were absent from their post on leave. Hcld that, under 
the rule of contemporaneous construction, tlie plirase "aetually employed" 
should not be construed as équivalent to "actively enaployéd," and henee 
tlie salary was not liuiited to days on whieh tlie commissioners were ae- 
tually engaged in the performance of active duty. 

[Ed. Note. — For otber définitions, see Words and Phrases, vol. 1, p. 172.J 

2. SaME— ACCOUNTING. 

Where a contract for the employment of Indian commissioners provid- 
ed for a salary of $8 per day and traveling expenses, exclusive of sub- 
sistence during the time the commissioners were aetually engaged in tlie 
performance of their duties, the disbursing offieer of the commission was 
bound to account to the government for charges paid on the account of ont' 
commissioner for subsistence and for salary ijaid to such comniissionei' 
during leave of absence from the fleld, but which was returned to such 
disbursing offieer by the eomnilssioner's hoirs after his death. 

A. G. Avery, for the United States. 

Happy & Hindman and Fred Miller, for défendants. 

DIETRICH, District Judge. This action is brought by the United 
States to recover from Charles G. Hoyt as principal, and his codefend- 
ant as surety, $2,916.50 and interest, which it is claimed the défendant 
Hoyt has f ailed to account for and pay over, as was his duty to do. Hoyt 
was appointed by the Secretary of the Interior as one of three commis- 
sioners to negotiate treaties with the Crow, Flathead, and other Indian 
tribes, under the provisions of an act of June 10, 1896 (39 Stat. 341, 
c. 398) and of June 6, 1900 (31 Stat. 302, c. 785). He was made the 
disbursing agent of the commission, and was authorized to issue checks 
for the purpose of paying the compensation of his associâtes and of 
himself and other expenses. Some of his disbursements are claimed to 
hâve been unauthorized, and upon that ground plaintiff seeks to re- 
cover; and the controlling question is whether or not the commissioners 
were entitled to compensation for every day they were away from 
home acting or holding themselves in readiness to act under instructions 
during the period elapsing between the time they entered upon the 
discharge of their duties and the date of the termination of their com- 
missions, or whether they were entitled to compensation only for the 
days upon which they were aetually engaged in the performance of ac- 
tive duty. Hoyt from time to time paid himself and his associâtes at 
the rate of $8 per day for each day elapsing during the existence of their 
commissions, and the amount in dispute is the aggregate of sUch pay- 
ments for days upon which it is claimed by the government no services 
were rendered. 

Under the provisions of the acts referred to, the Secretary of the 
Interior was authorized to appoint thèse commissioners, and to fix their 
compensation. Hoyt's commission is dated June 2.5, 1900, and by it 
Hoyt is authorized to act "at $8.00 per diem and actual and necessary 
traveling expenses, exclusive of subsistence, to take effect July 1, 1900, 
or as soon thereafter as he shall file the oath of office and enter on duty, 



164 158 FEDERAL REPORTEE. 

and empower him to exécute and fulfill the duties of that office accord- 
ing to law ; and to hold the said office with ail the rights and émolu- 
ments thereunto lawfully appertaining, to him, the said Charles G. 
Hoyt, during the pleasure of the Secretary of the Interior for the time 
being. Reinstatement." This commission, which is signed by the Sec- 
retary of the Interior, was transmitted to Hoyt by the Commissioner 
of Indian Affaira by letter dated July 14, 1900, in which the commis- 
sioner States that the compensation of the défendant is to be "a salary 
of .$8 per day and actual and necessary traveling expenses, exclusive of 
subsistence, the same to take effect upon filing of the oath of office and 
entering upon duty." There was inclosed in this letter, together with 
the commission, what is referred to as a copy of a draft of instructions 
for the guidance of the members of commission, the instructions being 
dated July 6, 1900, and to which référence will later be made. In this 
letter of july 14th the commissioner directs Hoyt to proceed from his 
home (which was at Béatrice, Neb.) to the Yakima agency (in the state 
of Washington), and to "take the oath of office and proceed to your 
field of duty without unnecessary delay. Your salary will be regarded 
as having begun on the day when you départ from your home for the 
Yakima agency, provided the oath of office shall hâve been taken and 
mailed to this office." , The "instructions" of July 6th, above referred 
to, were in the form of a letter addressed to the three commissioners 
jointly — James H. McNeely at Êvahsville, Ind., Charles G. Hoyt at 
Béatrice, Neb., and B. j. Mcintire at Kalispell, Mont. It is signed by 
W. A. Jones, Commissioner of Indian Affairs, and bears indorsement 
of the approval of the Secretary Of the Interior dated July 9, 1900. 
After reviewing in détail previous negotiations with certain Indian 
tribes, and commenting upon existing conditions, certain spécifie and 
also gênerai instructions are given to the commissioners for their guid- 
ance. In the closing paragraph is.contained the language upon which 
the plaintiff principally relies for a recovery in this case. It is: 

"You will be allowed compensation at the rate of $8 per day while actually 
engagea in the performance of your duties ; also actual necessary traveling ex- 
penses. Your salaries wlll begln on the date of taking the oath of office and 
entering upon discharge of your duties." 

Abstractly, and considered apart from the circumstances disclosed by 
the record, the language should be construed in support of the çlaim of 
the governmênt. But, on behalf of the défendant, it is contended that 
viewing it in the light of other portions of the gênerai letter of in- 
structions, and of the phraseology of the commission and the letter of 
July 14th, and of the subséquent action and acquiescence of the of- 
ficers of the Department of the Interior, a literal construction should 
not be adopted, but it should be concluded that compensation at the 
rate of $8 a day was contemplated for the entire time the commissioners 
were away from home, and were subject to the instructions of the de- 
partment, and held themselves in readiness to obey instructions, wheth- 
er they were actively or only passively engaged. From the gênerai let- 
ter of instructions of July 6th, it appears that the performance of their 
officiai duties required of the commissioners the exercise of intelligence 
and discrétion, and that no little responsibility was assumed in carry- 
ing out their instructions. Among other things the letter says : 
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"The most important part of your duties will be to study tlie spécial needs 
of tlie Indiiins in eacli case, in order tliat siioli agreenients may be fornuilated 
as will best tend to promote tlieir welfare." 

And there follows maiiy suggestions to be considered. The injunc- 
tion is given that: 

"The greatest care should be taken tliat tlie same (auy agreenients made) 
are perfect in every détail, incinding spelling, punctiintion, etc., and that they 
clearly express the objects and purposes intended to be attained." 

Commissioners are instructed first to take up the work with the 
Yakimas, and then "upon completion of your work on the Yakima 
réservation, or in case no agreement can be conchided, you will advise 
the office proniptly and request further instructions. You will there- 
upon be directed to proceed to the Flathead Réservation and take up 
the work there." They are required to send ail correspondence to the 
Commissioner of Indian Affairs, and to submit promptiy at the close 
of each week a report showing the state of the work, the progress 
made, what was accomplished during the week passed, etc. It appears 
that the commissioners qualified and entered upon the discharge of their 
duties pursuant to thèse instructions, and were paid from time to time ; 
no question now being made of the propriety of the payments covering 
the earlier period of their service. 

From testimony of the défendant Hoyt, and, indeed, from his com- 
mission itself, it appears that he had been a member of a former com- 
mission engaged in the same kind of work, and he was made the dis- 
bursing agent becattse of his expérience while upon the other commis- 
sion. It further appears that during the existence of the former com- 
mission, while he was at Washington, at the suggestion of some of- 
ficer of the Treasury Department, and with the approbation of the 
Commissioner of Indian Affairs, he was orally instructed that in pay- 
ing the compensation of members of the commission a voucher should 
be taken inclorsed with the certification of the payée and approved by 
the chairman of the commission, the certification being to the effect 
"that during the period covered by the within voucher I hâve been 
actually employed under the direction of the Secretary of the Interior 
in the duties enjoined by the statutes pertaining to my office" ; and the 
défendant testified that, when he was appointed disbursing agent of 
this commission, he adopted the practice thus imposed upon and fol- 
lowed by the preceding commission, and as a matter of fact he did 
not wait until the end of the quarter to make payments of salaries, but 
paid in installments, usually at the end of the month, and then at the 
end of the quarter took a voucher with certification and approval as 
above indicated. Thèse vouchers were sent by him to the Commis- 
sioner of Indian Affairs, and were audited and approved by the In- 
terior Department and passed to the Treasury Department. There is 
no pretension on the part of the défendant that the payments which 
were made either to himself or to his associâtes were confined to the 
days upon which they were actually, and, in fact, rendering active 
service. Apparently from the beginning they procecded upon the the- 
ory that they were entitled to compensation during ail the time they 
were under instructions or were holding themselves in readiness to 
obey instructions. So far as the défendant is concerned, he paid him- 
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self at the rate of $8 par day for the entire time from July, 1900, until 
June 30, 190.3. The letter from the Secretary of the Inierior to him 
advising him of the termination of his employment is as foUaws: 

"No appropriation having been niade for continuing the work of the commis- 
sion to negotlate with the Crow, Flathead, and other Indians, siuce that niade 
by the act of Congress approved March 31, 1901, 31 Stat. 104, which was for 
the fiscal year euding June 30, 1902, your services as one of said commissioners 
wlU be recorded as tenninated on the 30th ultimo." 

This is the first and only instruction he received relieving him from 
duty, and the language is significant. It further appears that he re- 
mained in the West dnring ail of this period, making his headquarters 
at Spokane, in the state of Washington, and away from his home in 
Béatrice, Neb., and engaged in no other emplo3'ment, but held himself 
subject to instructions from the department. For a large portion of 
the time he was not rendering any active service except to send in his 
weekly and other reports, and to answer a few letters ; and it would be 
impossible from the record to détermine with any degree of accuracy 
upon what days he rendered any services at ail, or for what portion 
of the time he should be paid, if lie is to receive compensation only for 
the days upon which he was actively engaged in the performance of 
duty. It appears that his vouchers were passed, his accounts were ap- 
proved, and he was not advised that there was any question of the 
propriety of the payments which he made to himself on account of com- 
pensation until after he had been informed of the termination of his 
commission. With the exception of the certificate indorsed upon the 
vouchers, as above indicated, there is nothing in the record upon which 
a claim can be made that he misrepresented the facts to or concealed 
the facts from the department, and by his reports from time to time, 
certain of which were made weekly, the department was advised of 
his whereabouts and of existing conditions. It was well known that 
he was many miles away from his home. The record discloses no in- 
formation or intimation from the department that he was relieved from 
duty, or that he was at liberty to return to his home or to give at- 
tention to his private aflfairs. Early in 1903 a question arose as to the 
propriety of certain disbursements which had been made by the de- 
fendant to his associate commissioner, Mcintire, and the department 
apparently concluded that inasmuch as Mcintire, at a time when he was 
directed to perform a certain duty, procured leave of absence on ac- 
count of the illness of his wife, and after his wife had recovered re- 
turned to his home at Kalispell and rendered no further service, but re- 
mained at his home and was not reassigned, he was not entitled to 
compensation subséquent to the time he was granted leave of absence. 
Apparently the Secretary of the Interior was in doubt upon the point, 
for in his letter of August 6, 1902, it is said that upon a reconsidera- 
tion the department withdraws its objections, and Hoyt should be al- 
lowed crédit for the payments which he had made to Mcintire. As- 
suming, however, that the objection was withdrawn only so far as 
Hoyt's responsibility wasconcerned, still it is clear from the letter of 
Secretary Hitchcock, dated February 10, 1902, that the conclusion that 
Mcintire was , not entitled to compensation was based solely upon the 
facts and conditions above stated, and it is reasonably to be inferred 
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that at this time— that is, when Mcltatire's compensation was being 
scrntinized — the conduct of the other commissioners and the nature 
of the services which they were renderingf, and the fact that they were 
drawing pay for the full time, must hâve challenged the attention of 
the Secretary of the Interior. And yet, notwithstanding, it appears 
that Hoyt's vouchers disclosing the payments to himself and McNeely 
were approved by the Acting Secretary of the Interior, the vouchers 
for the quarter ending March 31, 1902, by letter of June 3, 1903, and 
the défendant Hoyt's voucher for the quarter ending June 30, 1902, 
by letter dated July 31, 1902, 30 days after the termination of the de- 
fendant's commission. And in the letter of approval by the Acting 
Secretary, dated June 3d, it is said : 

"Although conimissioiier McNeely left Muskogee for Evansville, Indiana [bis 
home], on March 8, his voucher is allowed in full for the whole quarter; it 
appearing that he was sick and died at his home April Oth last." 

Under ail of the circumstances, I cannot escape the conclusion that 
both the défendant and the department acted upon the theory that while 
the défendant was acting under instructions, and was away from home 
holding himself in readiness for active service, he was entitled to com- 
pensation, and that, in the contemplation of the parties, the phrase '"ac- 
tually employed" was not équivalent to "actively employed." It is a 
familiar rule that in construing contracts courts may look beyond the 
language employed, and may avail themselves of the light of the circum- 
stances surrounding the parties at the time the contract was made. 
Merriam v. United States, 107 U. S. ,437, 2 Sup. Ct. 536, 27 L. Ed. 531. 
Moreover, there is no safer construction of a contract than that placed 
upon it by the parties thereto before any controversy arises between 
them. Lyman v. Railroad Co. (C. C.) 101 Fed. 636 ; Fitzgerald v. Bank, 
114 Fed. 474, 52 C. C. A. 276; Topliff v. Toplifï, 122 U. S. 121, 7 Sup. 
Ct. 1057, 30 Iv. Ed. 1110. Applying thèse principles, it is hardly rea- 
sonable to suppose that either the Secretary of the Interior or the de- 
fendant contemplated that if the défendant should go hundreds of miles 
away from his home to perform a service entailing responsibility and 
the exercise of intelligence and good judgment, and should be under 
obligation to obey instructions, he would accept such employment, if 
while so absent, and while necessarily awaiting instructions, he would 
receive no compensation, and would hâve to pay his own subsistence. 
By the first letters above referred to, he was required to go to the 
Yakima réservation. Suppose that, when he arrived there, he re- 
ceived a telegram to remain inactive until he was further advised, and, 
complying with such instructions, he staid at the réservation for 30 
days, and was then advised that it was regarded as impracticable to 
negotiate with the Yakimas, and his services would be dispensed with. 
Can it be possible that his commission and the letters accompanying it 
could be so construed as to deprive him of compensation while so re- 
maining inactive under instructions ? And yet undei" the conditions as- 
sumed he would not be "actually engaged" in the performance of his du- 
ties, as this phrase is now construed by the government. By the letter of 
July 14, 1900, the défendant was instructed to go to the Yakima agency 
without delay, and he was advised that his "salary will be regarded as 
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having begun the day when you départ from your home." It was his 
right, if not his duty, to enter and remain in the field until advised that 
his services were no longer needed. It would certainly hâve been intol- 
érable for the défendant to act upon his own judgment in that regard, 
and to go back to Béatrice, Neb., \thenever he concluded that there was 
nothing for him to do in the field. Such conduct on his part would 
hâve been reprehensible, and the pursuit of such course by him would 
doubtless hâve led to his removal. The right to assign to duty implied 
the obligation to relieve from duty. Défendant was entitled to notice 
of both. The department seems to hâve regarded défendant as being 
actually in the service and under instructions at ail times ; otherwise it 
would not hâve received and accepted reports from week to week from 
him. 

Moreover, as late as November 7, 1902, some time after the question 
arose as to the propriety of the salaries paid, in a letter to the Secretary 
of the Interior from the Commissioner of Indian Afïairs, the latter, 
after reviewing the history of this and the former commission, refers 
to the fact that, when the commissioners asked for and received "leave 
of absence, it was without pay and the office when it granted such leave 
invariably granted it without pay." If it was understood that the com- 
missioners were entitled to pay only when they were actively engaged 
in the performance of duties assigned to them, what need was there for 
the express condition that, when they were off on a leave of absence, 
they should receive no pay? If they were entitled to pay only when 
actively engaged in the performance of duty, it follows, of course, and 
without express, spécifie instructions, that they could receive no com- 
pensation while absent. The implication is clear that, when they were 
not on leave of absence — in other words, when they were in the field 
awaiting instructions or executing instructions — they were entitled to 
pay. In this letter of November 7th the Commissioner of Indian Af- 
fairs was commenting upon the Mcintire compensation, and, as above 
indicated, his compensation seems to hâve been disallowed principally 
upon the ground that he had secured a leave of absence and thereafter 
he had never been reassigned to duty, and that he had gone to his 
home and had remained there. The case is not like that where the 
duties and compensation of an officer are prescribed and fixed by law, 
and where, therefore, any action or any construction of the law by a 
superior officer is no protection to the inferior officer or employé. In 
such a case ail parties are bound to know the law and to act accordingly, 
and one officer cannot invoke for his protection the mistakes or acqui- 
escence of another. Hère the Secretary of the Interior was invested 
with power to appoint commissioners and to fix their compensation. 
He had power to terminate the employment at any time, and he also 
had the right at any time to insist upon a modification of the compen- 
sation for future service. He also had the power to acquiesce in or 
ratify a compensation already paid ; and he certainly had the authority 
to acquiesce in and ratify the construction put by the défendant upon 
the commission or the terms of his employment. In ail essential partic- 
ulars the relations between the défendant and the department were 
similar to those existing between ordinary employé and employer. 
Under the circumstances the foUowing language found in the 
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Opinion of the court in Wertz v. United States, No. 22,839 (decided 
by the court of Claims May 1, 1905) 40 Ct. Cl. 397, is very much in 

point : 

"When the compensation of an offlcer is by tlie day tlie goverunient Is en- 
titled to tlie beueflt of an ordinary employer, viz., tliat of being liable only for 
the dayg, when the oflicer is actually employed, but conversely the government, 
like au ordinar,v employer, is liable for days when Its ofEcers hâve required the 
emi)I(iyé to hold himself in readlness for employmeut, or when he is cou- 
strvK'tively employed by being placed in eircumstances where he cannot flnd 
other employmeut and is awaiting work to be furnished him by the Govern- 
ment officers. or when they allow him to hold himself in readiness in the belief 
that his service is required, or to render service in the belief that it is neces- 
sary and proper for him to do so." 

I do not wish to be understood as intimating that if the facts had 
been withheld from the department by the défendant, or if the de- 
fendant misrepresented the facts, any action on the part of the depart- 
ment taken by reason of its ignorance of the real facts would accrue 
to the benefit of the défendant ; but I hâve scrutinized the record care- 
fully for the purpose of detecting any fraud on the part of the de- 
fendant or any attempt to mislead the department, and my attention 
has been called to nothing which convinces me of bad faith on his 
part; and I cannot escape the conchision that the nature and extent of 
the services which were being rendered by the défendant during the 
period in question must hâve been and were known to the department. 
The only feature of the record upon which it is possible to base the 
contention that the défendant misrepresented the facts is the certificate 
above referred to, indorsed upon the vouchers of défendant and his 
associâtes. But, construing the terms of his employmeut as he did, the 
défendant apparently in good faith also construed this certificate, not 
as meaning that he was "actively" engaged in the performance of his 
duties, but only that he was actually employed in the sensé that he was 
in the field under instructions, and was holding himself in readiness 
for active service, and that he was rendering such active services as 
were required of him from time to time. It is true that such a cer- 
tificate might hâve misled some other department of the government. 
but the défendant was an' employé of the Interior Department, the 
officers of which presumably knew what he was doing, and whether 
he was rendering any active services ; for he was supposed to act only 
under instructions from that department, and it is to be presumed that 
it was cognizant of its own instructions. It is incredible that the de- 
fendant, if he had regarded the certificate as false, would hâve made 
it and put it in the hands of the very persons who would know from 
the records of their offices that it was false. The défendant does not 
seem to hâve given very much thought to the purpose for which the 
certificate was intended or to the reasons why it was required. He 
seems to hâve had the impression that it was a requirement of the 
Treasury Department more thau of the Interior Department. Assum- 
ing the correctness of the theory of the défendant as to his compensa- 
tion, the certificate would not exclude days when he was in the field 
awaiting instructions, but it would exclude the time during which the 
défendant was upon a leave of absence, or when he was ill, or when 
he was otherwise not in readiness to render service; also periods, if 



170 158 FEDERAL EEPOKTERi 

any, during which lie was rëlieved from service by instructions from 
the departitient, and to that extent the certificate would subserve a use- 
ful purpose even under his view of the compensation to which he was 
entitled. However that may be, I hâve been unable to conclude that 
the départaient was misled by this certificate indorsed upon the de- 
fendant's vouchers, and I am therefore of opinion that so far as the 
claim now made involves compensation paid by the défendant to him- 
self the government should not recover. 

The total amount sued for involves a portion of the compensation 
paid by the défendant to his associate Mcintire. Were this a suit to 
recover from Mcintire the amount so paid to him, it is possible that 
under the circumstances indicated, although not fully disclosed by the 
record, the plaintiff should succeed. This I do not deem necessary to 
décide. Taking- the view, as I do, that the défendant made payment 
to Mcintire in good faith, having reasonable ground to believe that the 
latter was entitled to the compensation paid to him, I hâve concluded 
that it would be unjust to the défendant to require him to reimburse 
the government for moneys which he so paid out, and from which he 
received no benefit. He was not advised by the department that Mc- 
intire was not in actual service; and, assuming to be correct his un- 
derstanding of the conditions upon which the commissioners were to 
be compensated, I am unable to find that he acted unf airly or unrea- 
sonably. 

The balance of the g6vernment'& claim consists of two charges in 
the accounts of Commissioner McNeely, one being $4.50, the aggre- 
gate of several small items paid out on account of subsistence, for 
whi(ih; clearly he should not hâve been reimbursed, and the défendant 
is chargeable therewith; also an item of $192 on account of the last 
34 days of the quarter ending March 31, 1902. It seems that McNeely 
left the; field and went to his home in Evansville, Ind., on March 8, 
1903, where he remained uutil he died in the foUowing April. The 
défendant issued checks paying McNeely for the entire quarter, and 
this action on the part of the défendant was expressly approved by 
Acting Secretary Ryan by letter hereinbefore referred to, and from 
which extract is quoted above ; he at the time apparently, having full 
knowledge of the facts. However, I infer from the record that ei- 
ther McNeely, or, after his death, his heirs, returned to the défendant 
$192 and this the défendant received and bas not accounted for or 
turned over to the government. It does not appear why. Clearly he 
is chargeable with this amount. 

It follows that plaintiff should bave judgment against the défendants 
and each of them for $196.50 ; and interest will be allowed upon this 
amount atthe rate of 6 per cent, from April 1, 1903. Ail exhibits of- 
fered by the plaintiff and received conditionally, or with the under- 
standing that à ruling would be made later as to their admissibility, 
are admitted in évidence, and défendants may hâve their exceptions. 
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CIMIG'ITI UNHAIRING CO. et al. v. AMEEIOAN FUR REFINING 

OO. et al. 

(Circuit Court, D. New Jersey. Jauuary 3, 1908.) 

1. INJUNCTION— LlABILITY FOB WBONGFUL INJTJNCTION— LIMITATION BY BOND, 

Tliere is no statute or rule restricting tlie discrétion of a fédéral court 
in flxing the amount of an injunetion bond or in imposing terms as a con- 
dition of granting an injunetion, and in the absence of sucb statute or rule, 
where the court in its discrétion bas flxed the amount of sucb bond whieh 
bas been given, tbe liability of tbe complainant is limited to sucb amount 
whieh covers everything, including both damages and costs. 

[Ed. Note.— For cases lu point, see Cent. Dlg. vol. 27, Injunetion, § 542.1 

2. Same— Enforcement IN lN.njNCTioN Suit. 

A fédéral court of equity, whieh bas required a complainant to give a 
bond as a condition to the granting of an injunetion, bas power, in its 
discrétion, on the dissolution of the injunetion, to assess tbe damages re- 
coverable on sucb bond. 

[Ed. Note. — B'or cases in point, see Cent. Dlg. vol. 27, Injunetion, §S 
544-552.] 

■i. Equity— FiNDiNGS of Master— Pbesumption Supporting. 

It is the settled rule that the conclusions of a master on matters of fact 
hâve every reasonable presuniption in their favor, and are not to be set 
aside or modifled unless there clearly appears to bave been error or mis- 
take on bis part. 

4. INJUNCTION — Enforckment of Bond in Injunction Suit— Summary De- 

CREE AGAINST SURETY. 

Where an Injunetion bond provides that the loss or injury and damages 
sustalned by the défendants sball be "ascertained as tbe court sliall di- 
rect," the surety becomes a quasi party to the proceeding, and the court 
may enter a summary decree, and award exécution against it in tbe orig- 
inal suit. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 27, Injunction, U 
544-552.] 

In Equity. On exceptions to master's report. 

Louis C. Raegener and S. L. Moody, for complainants. 

Henry Schreiter, for défendant American Fur Refining Company. 

LANNING, District Judge. By their bill of complaint the com- 
plainants sought an injunction to restrain the défendant from an al- 
leged infringement of patent No. 383,258 for a machine for remov- 
ing the stiff hairs from seal skins and other f urs. A preliminary in- 
junction was issued under an order dated vVugust 28, 1902, whieh con- 
tained this provision: 

"This order i s upon condition tliat c-omplainants give a bond with good and 
sufficlent surety or sureties, to be approved by tbe court, in tbe suni of $15,- 
000, to Indemnify the défendant c-orporation until the eutrj' of an interlocu- 
tory decree upon final hearlng berein, against loss or injury due to tbe im- 
provident or erroneous grant of this order, and provided tbe court flually dis- 
misses the bill of complaint berein." 

On September 1, 1902, the court approved an undertaicing, pre- 
sented hy the complainants, but executed only by the Lawyers' Surety 
Company of New York, by whieh that company déclares that it "here- 
by lindertakes in the sum of fifteen thousand dollars to indemnify the 
défendant corporation in the above-entitled matter so enjoined until 
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the entry of an interlocutory decree upon final hearîng hereîn against 
loss or injury, not exceeding' the saïd sum of fifteen thousand dollars, 
due to the improvident or erronéous grant of this order, and provided 
the court finally dismisses the bill of coniplaint herein, such loss or in- 
rury and damages therefor to be ascertained as the court shall direct." 
The order for a preliminary injunction was sustained by the Court of 
Appeals. On final hearing a decree adjudging infringement was grant- 
ed, and the Court of Appeals reversed the decree, and ordered the bill 
to be dismissed, and the Suprême Court affirmed the Court of Appeals. 
See (C. C.) 117 Fed. 623, 118 Fed. 838, 63 C. C. A. 513, 120 Fed. 673, 
123 Fed. 869, 59 C. C. A. 357, and 198 U. S. 399, 25 Sup. Ct. 697, 49 
L. Ed. 1100. On February 9, 1904, this court made.an order direct- 
ing a master "to take proofs in the case, to ascertain and report to the 
court what loss and damages défendants hâve suffered, if any, by rea- 
son of the granting of the preliminary injunction against them on the 
28th day of August, 1903, and until t'he entry of tîie' interlocutory de- 
cree entered herein on the 31st day of February, 1903." By his report, 
dated June 7, 1907, the master finds that the défendant, the American 
Fur Refining Company, has sustained the following loss and damages : 

1. IjOss of profits from September .3, 1902, to February 21, 1903.. $12,591 12 

2. Trade lest during the same period 3.000 00 

3. Expenses incurred solely by reasoa of the Injunction 2,815 58 

Total ,.... $18,406 70 

To this report the complainants hâve filed exceptions, and the prés- 
ent hearing is on those exceptions. 

The first and second exceptions raise the question whether the ag- 
gregate amount of loss and damages should not be limited by the $15,- 
000 for vi'hich the bond of the surety company was given. The dam- 
age arising from the grant of an injunction pendente lite, in the ab- 
sence of any statute or rule of court iregulating the practice, is dani- 
num absque injuria. For this reason the court sometimes requires a 
bond of indemnification against damages to be given as a condition of 
the grant. As the court has discretionary power to grant an injunc- 
tion without such bond, it has discretionary power to fix the amount of 
the bond in case one be required. When a bond is given, its pénal 
surrt is notice to the applicant for injunction of the maximum risk he 
mtist assume if the injunction be issued. He cannot be required to as- 
surrie a burden greater than that which the chancellor in the exercise 
of his discrétion has imposed. I think $15,000, thè sùm mentioned in 
the court's order and the pénal sum mentioned in the bond, fixes the 
maj^imum amount that can be assessed against the défendant company 
idx the loss and damage sustained by the défendants. There is no 
statute or rule restricting the discrétion of a fédéral court in fixing the 
amount of an injunction bond, or in imposing terms as a condition of 
granting an injunction. Russell v. Farley, 105 U. S. 433, 36 L,. Ed. 
1060 ; Meyers v. Block, 120 U. S. 206, 214, 7 Sup. Ct. 525, 30 L, Ed. 
642. The master reports that he has ascertained the amount of dam- 
ages sustained by the défendant corporation without référence to the 
pénal sum mentioned in the gurety company's bond, for the reason 
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that the order of the court required hiin so to do. In this I think he 
was right. The rule that was to guide him in the performance of his 
duty was contained in the order of référence, and in that alone, It 
required him to ascertain and report to the court what damages, if 
any, tlie défendant company had sustained. If the damages found by 
him exceed the amount of the bond, or the amount specified in the in- 
junction order, the court must take that fact into considération when 
the time cornes for malsing its decree of assessment, and limit the 
amount to a sum not exceeding the pénal sum mentioned in the bond. 

No question is raised conceming the power of this court to assess 
the damages. In Russell v. Farley, supra, the Suprême Court, though 
not deciding the point, said it was inclined to think such power exists. 
It was so held in Lea v. Deakin (C. C.) 13 Fed. 514 ; Coosaw Mining 
Co. V. Farmers' Mining Co. (C. C.) 51 Fed. 107 ; and Tyler Mining Co. 
V. Last Chance Mining Co., 90 Fed. 15, 32 C. C. A. 498. In West v. East 
Coast Cedar Co., 113 Fed. 742, 5i C. C. A. 411, it was held that, in 
any event, the court bas the power, in such a case as the présent one, 
to ascertain the amount of damages. In my judgment there is no 
want of power in this court to assess the damages. As pointed eut 
by Mr. Justice Bradley in Russell v. Farley, the court of chancery in 
England exercises it, and the practice of that court, except as it may 
be modified by acts of Congress or by rules of court, bas been general- 
ly adopted in equity cases by our fédéral courts. What damages, then, 
shall be assessed ? The injunction bond fixes the amount. It is ail "loss 
or injury, not exceeding the said sum of fifteen thousand dollars, due 
to the improvident or erroneous grant of this (the injunction) order,' 
and provided the court finally dismisses the bill of complaint herein." 
The grant of the injunction order was erroneous, and the bill of com- 
plaint has been dismissed. Spéculative or remote damages, or thôse 
which are merely conseciuential, are not to be allowed. The bôhd cov- 
ers only the damages that are the proximate and natural resuit ùî the 
injunction. High on Inj. § 1663; 2 Beach, Mod. Eq. Frac. § 771. 

By the ninth exception the complainants insist that the master's al- 
lowance of $3,000 for loss of trade is erroneous. I think it quite prob- 
able that the évidence upon which this allowance was made is too un- 
certain to furnish the basis of an award for damages. Whether that 
be so or not, however, is immaterial to the décision of this case. The 
other allowances — $12,591.13 for loss of profits, and $2,815.58 for ex- 
penses — notwithstanding the objections to them by the eighth and 
tenth exceptions, seem to be amply supported by the proofs. Thèse 
two sums exceed $15,000, and unless the master has clearly erred in 
ascertaining them, there should be an assessment for the sum of $15,- 
000. The well-settled rule is that the conclusions of a master on mat- 
ters of fact bave every reasonable presumption in their favor, and are 
not to be set aside or modified unless there clearly appears to hâve been 
error or mistake on his part. Tilghman v. Proctor, 125 U. S. 149, 
i50, 8 Sup. Ct. 894, 31 L. Ed. 664 ; Callaghan v. Myers, 128 U. S. 666, 
ît Sup. Ct. 177, 32 L. Ed. 547 ; Crawford v. Neal, 144 U. S. 596, 12 
Sup. Ct. 759, 36 L. Ed. 552; Davis v. Schwartz, 155 U. S. 636, 15 Sup. 
Ct. 237, 39 L. Ed. 289 ; Girard Insurance Co. v. Cooper, 162 U. S. 
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538, le Sup. Ct. 879, 40 L. Ed. 1063. With this rule before me I 
cannot set aside the master's findings on thèse two questions of fact. 
The othcr exceptions to the report hâve been considered, but they 
are deemed to be without merit. There will be an order fixing the 
amount of the damages at the sum of $15,000. 

Mémorandum on Settlement of Final Decree. 

The damages sustained by the défendants in this case hâve previous- 
ly beeri assessed against the complairiants at the sum of $15,000. The 
défendants now apply for a decree that the défendant the American 
Fur Refining Company recover from the complainants the Cimiotti 
Unhairing Company and John W. Sutton, and also from the Lawyers' 
Surety Company, the amount of the damages, with interest and costs. 
I think interest cannot be allowed, for the reason that the sum of $15,- 
000 is the full amount of the penalty named in the injunction bond ex- 
écuted by the Lawyers' Surety Company as surety. Neither do I 
think that the decree shoûld include costs in addition to the above-men- 
tioned sum of $15,000. The court, in the exercise of its discrétion, 
exacted a bond from the complainants in the pénal sum of $15,000. 
That bond covers everything, inckiding both damages and costs. 

The défendants also ask that the decree shall award exécution for the 
$15,000, not only against the two complainants, but against the surety 
Company. I hâve not had the aid of counsel in discussing the ques- 
tion as to whether the surety company can be regarded as a party or a 
quasi party to this proceeding in such a sensé as that an exécution can 
be awarded against it, or whether the défendants are left to their rem- 
edy against the surety comjDany by an action at law on that company's 
uridertaking. After a brief référence to the authorities, however, and 
in view of the fact that the undertaking of the surety company provides 
that the "loss or injury and damages" sustained by the défendants shall 
be "ascertained as the court shall direct," I hâve concluded that the 
défendants are entitled to such a decree. The cases that bave led me 
to this conclusion are Tyler Mining Co. v. Last Chance Mining Com- 
pany, 90 Fed. 15, 32 C. C. A. 49g ; Empire, State-Idaho Mining & De- 
velopirig Company v. Hanley, 136 Fed. 103, 104, 69 C. C. A. 87 ; Rus- 
sell v. Farley, 105 U. S. 445, 446, 26 L. Ed. 1060. 

I will therefore modify the draft of the decree submitted to me by 
the défendants in accordance with the conclusion above expressed, and 
sign it as thus modified. 



GOUGH et al. v. HAMBURG AMIORIKANISCHE PACKETFAHRT AKTIEN- 

GESELLSCHAFT. 

(District Court, S. D. New York. November 13, 1907.) 

T. Admibalty— JuBisDicnoN— Restkiotions in Bill or Lading. 

A court oî admlralty of tlie United States lias Jurlsdietion of a suit 
against tlie charterer of a foreign vessel to recover for damage to cargo 
wbere it obtaius jurisdietion over tbe défendant, notwitlistanding a pro- 
vision of tlie blll of lading tbat any disputes arising tbereunder sliall 
be detenninéd by the law of a foreign couutry and in a court tbereof. 
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2. Shippino— Damage to Cabgo— Peeil or the Sea. 

Damage to cargo cansed by sea water whieh entered through a hatch 
during a voyage aeross the Atlantic by a new steamer lield net due to the 
unseaworthiness of the vessel or any defect in the hatch eovers, but to 
périls of the sea, for which the vessel and owners vvere not liable under 
the bill of liuling; It being shown. that the tarpaulln hatch eovers were 
new and sufflcient and properly secured, but that the one above libellant's 
goods was injured by a eut through the breaking loose of a derrick at 
night during a very severe storm. 

[Ed. Note. — Loss by jierils of the sea, see notes to The Dunbritton, 19 
C. C. A. 465 ; Southerland-Innes Co., Limited, v. Thynas, 64 O. O. A. 118. 1 

In Admiralty. Suit to recoverfor damage to cargo. 

Black & Kneeland, for libellants. 

Convers & Kirlin and Charles R. Hickox, for respondent. 

ADAMS, District Judge. This action was brought by Richard 
Gough and another, composing the firm of Richard Gotigh and Com- 
pany, against the Hamburg Amerikanische Packetfahrt Aktiengesell- 
schaft, the charterer of the steamship Neebing, to recover the damage 
received through the wetting of 239 bags of rice, while being trans- 
ported by that steamer from Hamburg to Montréal, Canada, in Sep- 
tember, 1903. It is alleged by the libellant that the damage "was due 
to the improper, defective and insufficient condition of the hatch eovers 
of said vessel, which permitted water to leak through said hatches upon 
the libellants' cargo." The respondent denied that the damages werc 
caused by defective or insufficient hatch eovers and alleged that they 
were due to a péril of the seas or to sweat, both being excepted causes 
in the bill of lading. 

It is suggested by the respondent that the court should not enter- 
tain jurisdiction of the action but remit the parties to the Hamburg 
Courts, respecting which they hâve provided in the bill of lading : "AU 
disputes regarding this bill of lading are to be settled according to the 
law of the Empire of Germany and decided before the Hamburg law 
court." Apart froin the terms of the bill of lading, no reason bas 
been advanced for a refusai by the court to proceed with the matter 
and that it will entertain jurisdiction in such a case has been settled 
by £^bundant authoritv. Prince Steam-Shipping Company v. Lehman 
et al. (D. C.) 39 Fed! 704, 5 L. R. A. 464; Slocum v. Western Assur. 
Co. (D. C.) 42 Fed. 235 ; Mutual Reserve Fund Life Ass'n v. Cleve- 
land Woolen Mills, 82 Fed. 508. 27 C. C. A. 212; Fairgrieve et al. v. 
Marine Ins. Co. of London, 94 Fed. 68(5, 37 C. C. A. 190. In view of 
the authorities and the admission in the answer of the court's juris- 
diction, I conclude that the action should be decided upon its merits. 

It appears that the Neebing was a new ship built in England by 
contractors of expérience and réputation under the classification of 
the British Corporation and when finished received from the latter the 
mark of the highest class. She was designed for use on the Great 
Lakes and was 256 feet long, about the limit of length to pass through 
the canal. She was of the usual lake type, with the engine aft, with six 
hatches and no buhvarks, so that in bad weather the seas necessarily 
washed over her hatches. There was no criticism upon the vessel 
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save with respect to the sufficiency of the tarpaulins that covered the 
hat.ches; The material thereof was hemp or jute, which are so much 
alike that it is difficult to distinguish them. There were two tarpaulins 
for each hatch, well tarred, which made them water tight for ail ordi- 
nary purposes considering the type of the vessel and the fact that they 
were constantly exposed in bad weather to being washed by the sea. 
They were of proper material and well looked after with respect to 
fastenings upon starting and during the voyage. After the arrivai in 
Montréal, the hatches were taken off and the tarpaulins examined. 
One set of them, that of No. 3 hatch, where the libellants' rice was 
stowed, was found to be damagéd by a eut received on the night of 
the loth, through a derrick, fastened to the main mast, getting adrift. 
This eut was not of great dimensions but sufificient to somewhat impair 
the efficiency of the tarpaulins, but, apart from the eut, they were found 
by subjecting them to a severe water test to be sound and water tight. 
This test was made by putting water in the tarpaulins and keeping it 
there for several hours. The tarpaulins were subsequently used on a 
voyage of the vessel through thç, Lakes when she met with several 
heavy storms, including rain, and they proved to be in ail respects suf- 
ficient. 

The vessel met with extraordinarily heavy weather on the voyage 
during which the libellants' rice was damaged. It can best be de- 
scribed by extracts from the testimony of the chief officer, himself a 
master mariner, and experienced in taking new vessels from England 
and Scotlapd across the Atlantic. He said : 

"By Mr. Kirlin: Q. Are you a master mariner? A. ïes, sir. 

Q. Wbere Is your home? A. London. 

Q. Hâve you corne over hère on purpose to gire your testimony in this case? 
A. I hâve. 

Q. How long hâve you been a master mariner? A. gince 1888, with one 
or twO brealis for illness, etc. 

Q. What length of time hâve you seen service on steam vessels? A. ïwenty- 
eight years. 

Q. Hâve you had considérable expérience in takiug over vessels from build- 
èrs, and hâve you talien them and delivered them at the end of their trial 
trips and first voyages? A. Yes, sir, 

Q. How many ships bave you talien over from builders for owners' aecount 
in that manner? A. Eight or nine altogether. 

Q. How many flrst voyages bave you made? A. About twelve altogether. 

Q. Hâve you done some of those as master and others as chief offlcer? A. 
Yes, sir. 

Q. Hâve you had expérience in talilng over the equipment of vessels, such 
as ropes and tarpaulins? A. Yes, sir, I hâve had great expérience in that. 

Q. In this case, was it your particular duty for the owner of the vessel 
to examine and pass upon the sufficiency of the equipment that was furnish- 
ed to the ship? A. Yes, sir. 

Q. Did that include the tarpaulins? A. That included the tarpaulins. 

Qi Did you malie a spécial examination of the tarpaulins before you ac- 
cepted them for the ship? A. I did, sir. 

Q. What office did you discharge on the Neeblng? A. Chief officer. * * • 

Q. Tell us what you did and what examination you made in connection with 
taking over the outflt, parti cularly the tarpaulins? A. One of the outside 
foi'emen aske^ me if I was ready to take the tai-paulins over, and I said 'yes.' 
He had them ail stowed away in the fore end of the ship, and with that he got 
somé men and spread the tarpaulins ail over the hatches, and wheu they were 
■âll stretched over the hatches, I examined them ail. 
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Q. How many were there for each hatch? A. TWo for each hatch. 

Q. Wère they new? A. Perfectly new, yes. 

Q. What was your object In havlng them spread ont oyer the hatches? A. 
So that I could see that they fltted properly and also the quality, the thick- 
ness. 

Q. How did you hâve them spread over? A. Two tarpaulins on each hatch. 
The reason I had them ail spread over was more to see that they ail fitted 
properly. 

Q. Did they fit properly? A. Tes, sir. 

Q. What examination did you make as to their quality and sufficiency in 
regard to weight and water proofness? A. I took hold of the corners of each 
tarpaulin, lifted them up and tested 'hem that waiy, I could tell by the close- 
ness of the weaviug that they were suffielently water-tlght. 

Q. Did you examine the weaving? A. I examined the tarpaulins thoroughly. 

Q. Were they tarredV A. l'es, sir, well tarred. 

Q. What is the practice as to tarring tarpaulins on vessels of this class? 
A. In most cases they dip them In and hang them up and let them dry — in 
the tar. 

Q. What do you say as to the reasonable adequacy of the tarring of thèse 
tarpaulins for their purpose? A. They were quite good enough for their pur- 
pose. 

Q. What do you say as to the suflfieiency of the number of tarpaulins that 
were provided for each hatch? A. Two new tarpaulins is qulte sufficient, and 
it is reeognized on the other side to be sufficient for any ordinary bad weather. 

Q. In your expérience, what has been the usual number provided for new 
ships? A. TVo new tarpaulins for each hatch; and no more. 

Q. What do you say as to whether thèse are or not of the usual quality 
provided for ships of this class? A. They are of the usual quality. 

Q. And weight? A. And weight; I hâve had expérience from being on 
board— when I hâve been in ships belonging — that is, I hâve been on board 
of ships when their outflts hâve been taken on, and the quality of the tar- 
paulins was the same. 

Q. Were they canvas? A. They were canvas, yes. What they call tarpaulin 
canvas. 

Q. What number were they? A. I didu't see the mark, but judging from 
the weight o( it, I consider it the No. 3 canvas, whieh is the usual thlckness 
of canvas that they use for tarpaulins. 

Q. You then accompanied the shlp from where she was delivered over by the 
builders to her owners, to Hamburg, and came on the voyage to Montréal? 
A. I did. 

Q. Did you go on witb her from there? A. I went on up the Lakes with 
her, yes sir. 

Q. Through the Canal? A. Through the Canal, yes. 

Q. How long did you remain with her? A. I thiuk it was — I went up as fav 
as Port Arthur and looked after the discharging of that cargo and the load- 
Ing of another cargo, and baeb to BufCalo, and left the ship in Buffalo. 

Q. During the entire time that you were with her were thèse tarpaulins 
in use? A. They were. 

Q. Were any other tarpaulins used? A. I don't remember any other. 

Q. Who overlooked the loading and stowage of the cargo in Hamburg? A. 
I did. 

Q. What do you say to the manner in which that work was done? A. It 
was done in a proper manner. 

Q. Who did the loading? A. The stevedore, under my supervision. 

Q. What stevedore? A. The Hamburg stevedores. 

Q. Stevedores of the Hamburg-American Packet Company in Hamburg? 
A. Yes sir. * * » 

Q. What was done with regard to battening down the hatches after the 
eompletion of the loading in Hamburg? A. They were ail stretched ont and 
battened down in the usual way, with iron battens and hardwood wedges. 

Q. Did you see that done yourself ? A. 1 supervised every hatch myself per- 
sonally. 

Q. How many tarpaulins were put on each hatch? A. Two, sir. 

158 F.— 12 
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Q. What do you say as to the. manner In whieh they were battened down? 
A. They were battened down in the ordinary way ; the tarpaulins were spread 
out * * • the hatehes were ,thwartship hatches and the tarpaulins were 
strètched out and doubled up imderneath, and the iron batteus put in, and the 
wedges put in after. * * ♦ 

Q. What do you 8a,y as to whether they made the hatches water-tight or 
not? A. It was qulte, sufflcient to malîe the hatehes vvater-tiglit. 

Q. What kind of weather did you expérience on the voyage over from Ham- 
burg to Montréal? A. Exceptionally heavy weather. 

Q. About when did the rough weather begin, the exceptional weather? A. 
On the ninth ; about thvee or four days after we lef t Hamburg. * * * 

Q. Describe the weather to His Honor, during the remainder of that voyage, 
as nearly as you can? A. On the nlpth and eleventh there was very heavy 
gales, northwest with heam sens ; on the twelfth tlie weather was mueh finer : 
after that there was heavy weather the^ whole tiine, right up to tlie 20th, when 
we got to Bell Isle, blowing eontinuous heavy gales the whole tlme from the 
northwest. : 

Q. Were thèse the ordinary storms that you expect to encounter at that 
time of yearî A. No sir ; they were exceptionally heavy. 

Q. Hâve you had a great deal of expérience in the Atlantic? A. Yes sir; 
I hâve been across over a hundred and flfty times. 

Q. What do you say as to the gênerai character of the weather on that 
voyage, and of the sea? A. It was exceptionally heavy. 

Q. What etfeet did it produce on your vessel? A. It made her roU violent- 
ly, owing to the direction of the wind. Had the wind been easterly, the ves- 
sel would not hâve rolled so heavily, but, being from the northwest, there 
was a beam sea the whole way. The decks were flooded with water the whole 
time during the bad weather. 

Q. Wère they merely wet with spray, or was it solid water? A. It was 
(langerons to corne along the decks. I had to bave a life Une strètched fore 
and aft for the meu to go back and forth along the deck, to save them from 
being washed overboard. 

Q. Weré your tarpaulins affected, or were the battenings of the, tarpaulins 
aflCeeted by the water? A. No. 4 and No. 5 on two occasions were washed oft. 

Q. What was the évidence that infllcated that faet to you? A, The eontinu- 
iince of the wash of the water washed the wedges out. 

Q. What effect did that bave on the tarpaulins? A. The wind went viuder- 
neath the tarpaulins and blew them up and the water washed underneath. 

Q. When did the wedges wash out of No. 4 and 5 hatches? A. I can't say : 
on one occasion it was during the night, about niidnight; and on another oc- 
casion when it had been blowing two days, we discovered it at dayliglit, iii 
tlie morning. 

Q. Did you give attention to the wedges of the battens during the voyage'.' 
A. I did ; I went down and drove the wedges in, which is customary — wheti, 
you hâve a carpenter, he doos it, but when there is no carpenter, the chief 
ofKcer do€fs. it, and there was no carpenter on those sliips. 

Q. Did you do it during the bad weather? A. Yes sir; continually, every 
evening before dark and every inorning at dayiight. 

Q. And you found the wedges started ou two occasions? A. On two occa- 
sious." 

There is no apparent reasou to doubt the truth of thèse statements 
and I think they convincingly show that the tarpaulins were of good 
quality and properly battened down with iron battens and hardwood 
wedges so ■ that the hatches were water tight and that through tho 
breaicing of tlie clutch of the boom or derrick in a very severe storm, 
the tarpaulins covering No. 3 hatch were rendered useless for the tinic 
for keeping out water. Probably there was sonie damage in the coni- 
partments reached through the other hatches but whether that oc- 
curred by reason of the tarpaulins is not very important hère. The 
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question is whether the tarpaulins of No. 3 were sufficient and that 
they were so is seemingly beyond the région of reasonable doubt. 
The libel is dismissed. 



DOWGATE STEAMSHIP CO., Limited, v. AEBUCKLE et al. 
(District Court, S. D. New York. November 27, 1907.) 

1. Shipping— Short Delivert of Cargo— Evidence Considered. 

The prima faeie case made by a bill of ladlng slgned by the master 
of a vessel as to the number of bags of coffee reeelved on board at a 
loading port, corroborated by the testlmony of the charterer's agent and 
others having occasion to keep track of such number, held not overeome 
by testimouy from the ship as to a mis.take in the bill of lading, or that 
she delivered ail taken on board so as to exonerate her from liability 
for an apparent shortage in delivery. 

2. Same— Damage to Cargo— Improper Stowage. 

A vessel held liable for damage to a cargo of coffee resulting from its 
haying been by the master's orders stowed on the bottom of a hold 
wlthout dunnage, and from a leaky water tank. 

In Admiralty, Suit for charter hire. 

Convers & Kirlin and John M. Woolsey, for Hbellant. 
Butler, Notman & Mynderse, for respondents. 

ADAM S, District Judge. This action was brought by the Dow- 
gate Steamship Company, Limited, as owner of the steamship Lud- 
gate, to recover from Arbuckle Brothers, certain hire said to be due 
under a charter party dated London, March 9, 1906, wherein the 
Ludgate was chartered "for a voyage from Rio de Janeiro *°'i/or 
Santos '"'Vo'" Victoria in order named to the port of New York." 
The steamer duly loaded at the respective ports and sailed therefrom 
April 20, April 38, and May 9, 190G for New York where she com- 
pleted discharging about June 15, 1906. The hire was duly paid 
except a sum of $1,427.63 that was retained by the respondents to 
cover an alleged shortage and damage to the cargo as follows: 

124 bags Santos coffee short delivered @ 131 Ibs. per bag 16,244 Ibs. 

@ 8<it l,B28.S»i 

Labor cleaning 661 bags. damaged coffee 200 hours @ 25(j: 50. 

661 new bags @ ôç .SÎiOri 

IJifference in value 8 bags skimmings owiiig to lack of dunnage. . . . 15.72 

?l,427.oa 

There is no dispute between the parties excepting such as is indi- 
cated in the foregoing list of claims against the hire. Thèse may be 
divided into two classes, first, with respect to the short delivery, and 
second, that relating to damaged cofïee. 

Short Delivery. 

The claimed short delivery consisted of 124 bags. The shipments 
at Rio and Port Victoria were of bagged cofïee and bulk cofïee; at 
Santos it was, according to the bill of lading, 42,501 bags. The total 
bags claimed to hâve been shipped were 5,000 at Rio, 42,501 at Santos 
and 7,644 at Port Victoria, making 55,145 in ail. It is now undis- 
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puted that 55,031 bags were discharged in New York, leaving the 
134 bags to be accounted for. 

The libellant daims that the steamer was not a common carrier but 
a spécial carrier. This being s'o> however, it does not tend to relieve 
the libellant from an obligation to pay for the cargo receipted for, 
unless it can show that ail the cargo received was delivered and con- 
sequently that the receipt was erroneous. It seeks to sustain the bur- 
den by showing that at the port of Santos her master, owing to a 
clérical error or an obscure figure in the mate's receipt for the last 
day. of shipment, signed a bill of lading showing a total of 43,501 
bags received at lliat port, whereas it is claimed he, should only bave 
acknOwledged 43,301. 'The difficulty in this claimis that, if accepted, 
the vèssel itiust necessarily hâve delivered 76 bags ' more than she re- 
ceived, that being thé différence between the alleged excessive re- 
ceipt for 300 bags and the 134 bags actually short in the delivery. 

It is well settled that a ship is liable only for the;, cargo received, 
but where a bill of lading states a definite quantity as having been 
received, it binds her for such quantity until it is proved that it was 
not received on board. Goodrich et al. v. Norris, 10 Fed. Cas. 609; 
Smith & Co. V. Bédouin Steam Nav. Co., Ltd., Appeàl Cas. 1896, 
p. 70. 

Apart from the bill of lading,- which is prima facie proof that the 
quantity contended for by the respondents was actually loaded on the 
vessel, tbere were various corroborating documents put in évidence 
by the teisppndents of the transactions at Santos, under a stipulation, 
of which the following is a copy : 

"It Is liereby stlpulated between the proctors for the respective parties that 
the statéirièiits hereto annexed may be read by either party on the trial of 
thi-s cause as the évidence of the persons who hâve signed the statements, 
with the same force and effect as if the signers thereof had testified there- 
to; subjeçt, bowever, to objection by either. party as to the materiallty, rele- 
vaney or'competency of the mattera referred to in the said statements or any 
of them. 

It is further agreed thàt the waiver of the right to «ross-examlne the 
l)erson9 who signed the annexed statements will not be taken as an admis- 
sion by the libellant of the verity or correctness of the statements." 

The documents, thus stipulated in évidence, consisted of a copy of 
the mate's receipt for 333 bags, and of statements and certificates sent 
to the respondents by their chief coffee shipper, their agent in charge 
of the Santos office ; a clerk in charge of steamer's attendance ; their 
gênerai clerk in charge of office; some cables between the respond- 
ents and their agents at Santos; a statement from their junior clerk; 
a statement of the carters who transported the coffee ,that they de- 
livered 3896 ibags to thç vessel ; a certificate from the Santos Docks 
Company that it had receipts from thp ship's mate in its possession 
showing that 39,605 bags (the above 323 bags were a part of this 
amount) were shipped from certain of its stores on the vessel; a 
certificate frorii the administrator of Export Revenue showing that 
according to the written déclarations of the Fiscal Guard on the back 
of the notes of despatch 43,501 bags were shipped, also a certificate 
from the Companhia Docas de Santos showing that taxes were paid 
on 43,501 bags. 
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Ail the foregoing- statements, certificates, etc., tend to sliow that 
the quantity placée! on board the steamer at Santos was 42,501 bags. 
The first mentioned 223 bags were sent from Warehouse No. 4 by 
freight wagon ; 1334 bags were carried on board from Warehouse 
No. 11 ; 38,048 bags were carried on board from Warehouse No. 12, 
and 2869 bags were from carts, carrying about 20 bags each, which 
made the quantity received and tallied into the steamer 42, ■'501 bags. 

The statement of C. W. Walker, the respondents' agent in charge 
of the Santos office, mentioned above, which is a summary of the 
Santos situation^ was as foUows : 

"I am In charge of the Santos office of Arbuckle & Co. 
The steamship Ludgate was lying opposite Warehouse No. 12 of the 
Companhla Docas de Santos during her loading, except upon the last day, 
when she was shifted and lay between Nos. 11 and 12 to facilitate the load- 
ing. Our records and the records of the Warehouse Company show tliat the 
coffee was shipped as follows : 

From Warehouse No. 4, sent down by freight wagon. 22'! 

From Warehouse No. 11. carried on board direct i;5:i4 

From Warehouse No. 12 " " " " ,",8048 

From carts carrying usùally 20 bags each 28!J6 

Total quantity shipped and tallied into the steamer .42501B 

The original recelpts signed by the offlcers of the Ludgate were surrendered 
by us to thenx in exchange for the bills of lading signed by the captain. Thèse 
receipts are not in our possession. 

As to the statement of the captain that ho demurred tô siguiug the bills 
of lading, I can say that there was absolutely no discussion or question of the 
coffee on board not belng correct. The captain waited in our orfice until tlie 
last receipt came from the steamer and then and only when lie had it in 
his possession did he sign the bills of lading. The assertion that he had a 
question with our steamship clerU as to the tally is untrue in every particular. 
The final, receipt was brought to our office by one of our clerks who was 
down at the steamer waiting for the last of the coffee to go on board. The 
first mate of the steamer Ludgate was aware how many bags of coffee were 
needed to complète the shipment. The ca,ptain was waiting in our gênerai 
office and I would bave been aware of any discussion. Furtherniore, auy 
such discussion would hâve taken place before the whole office staff. No 
such discussion took plaCe. 

As to the testimony of one of tlie mates of the steamer Ludgate that he 
had a conversation with me about shipping 200 bags aboard S S Teunyson, 
I say that it is absolutely false. We do not ship eofïee from Santos by any 
steamer except such as we charter. That there could hâve been no such 
discussion is: shown by the fact that the steamer was not taking a full cargo 
from Santos. We had instructions from our Klo house luider date of 16 April 
1906, that we were to leave the bunker space'clear, calculated to takè 6,000 
bags, and put 5,000 bags in Hold No. 2, leaving the balance of spaee, cal- 
culated at 14,000 bags, for "^'ietoria. We had positive instructions what 
space to leave and what to use, and we only shipped enough to flU our 
spaee allotment. Therefore, no such question could hâve arisen. We made 
no attenipt to ship ail the coffee which wehad in store at this time, and 
when the Ludgate sailed we had 11,750 bags on hand in store. 

The method of piling the cofCee In the warehouses is as follows: 

The coffee in the Docas is blocked out to suit the quantity which is to 
make that particular lot and piled 10 high. This is done with great regular- 
ity and it is impossible to make a mistalie in tallying out the coffee as tho 
total quantity of coffee in the pile is marked on the corner of the pile and 
then only one row is tàlten olî at a tiuie and then as the mate of the siiip 
counts it he gives a receipt for it. Then only is that row broken into and 
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carrled on board and the row behind Is not touched until the flrst one bas 
been carried on board. 

The Companhla Docas de Santos are practically Government Stores, and 
once coffee is deposited there it eannot be wltbdrawn except to go on board 
steamers unless by spécial permission." 

The second mate of the steamer whb did most of the tallying at 
Santos, testified: 

"Q. Now, after countlng In the stack, how do you know they got in the 
steamer? A. There were too many people about the deck, seelng that they 
did corne, for any mistake to be made; and they could not get ott the dock. 

Q. You watched them carried Inî A. Yes. I was at the door of the shed 
most of the time, except when I was tallying the earts. 

Q. So yoB are satisfled they got to board the steamer? Is that it? A. Yes." 

The main reliance of the steamer in exçulpation of herself is that 
she deUvered ail the cargo which she had received ; that none had 
been stolen; that the master on the last day of loading, had signed 
for 2503 bags instead of 3303. If the latter were âccépted, it would 
show, as above stated, that the steamer had delivered 76 more bags 
than she hàd received. Thèse defences can not, in a case where the 
évidence ôf the quantity delivered is so persuasive as it is hère, be 
overcome by a suggestion of mistakes in tallying at the place of load- 
ing on account of the extent of the cargo. If thè clâim for an ex- 
cess receipt having been giVen for thé quantity laden on board at 
Santos should be allowed, an unaccountable discrepancy would exist 
as to the 76 bags^ atpve mentioned, which of itseîf would cast sus- 
picicfti upon the 300 bag claim. , 

There are other circumstances which tend to overcome the libellant's 
claim. 

The tàlly books of the steamer show an excess of receipts over 
either 42,301 as claimed by her or 42,501 as shown by the bill of lad- 
ing. The last day 's total entry was 2303 bags; this consisted of 
items 869, 300, 514 and 620. The mate could not account for the 
item of 620, although he could for the others, as well as in other in- 
stances, nor explain where he obtainèd it from.; The. entries, there- 
fore, upon which the steamer dépends to sustain the shortage are un- 
reliable. 

It appears that the mate's original receipt, which was retumed to 
the steameJ-, when the bills of ladiijg.wère Signed, was destroyed 
two days a,fter sailing subséquent to the delivery being completed hère 
and she had sailed for Norfolk, The mate of the steamer was noti- 
fied of the shortage of 124 bags while àhe was still hère and the de- 
struction of the receipt was probably two days latèr. The effect was 
that this important paper could not be produced for an examination 
by the court through the steamer's act. 

No aid is given to the matter by any suggestion that a mistake 
occurred through sortie of the bâgged çoffee having burst or been 
emptied into the bulk cargo because 'a careful tally was kept of the 
bags and tlie steamer was given crédit |for ail bags delivered, includ- 
ing torn and empty ones, and this was verified by the weights de- 
livered which, after making some allowance for the drying out of the 
green coffeé during the voyage, still was déficient to a considérable 
extent. 
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The greatest effect that can be given to the libellant's contention 
that when the cargo was discharged, the steamer had clean holds 
and actually deHvered ail that she had received, does net suffice for 
exculpation in view of the opposing évidence. If the contention were 
established, it would of course relieve the steamer, but unfortunately 
there is too much doubt of the fact to permit it to prevail. The case 
in principle is similar to The Titania, 131 Fed. 229, 65 C. C. A. 215, 
where the court said (page 231 of 131 Ked., page 217 of 65 C. C. A.) : 

"As before stated the bills of lading were prima faeie évidence of the re- 
coipt of the hemp. We hâve, however, examined the testimoii}^ upon this 
(pK^Ption sufticiently to conclude that the weight of évidence, irrespeirtive of 
tlie bills of lading, tends to show that the goods Avère actually on board at 
Mauila." 

Damage to Cargo. 

The testimony shows that damage was donc to some of the bagged 
coffee through its not having been dunnaged but stowed directly on 
the fîoors. It appears that at Santos the shippers had called the 
master's attention to the necessity for dunnage in the bottom of the 
hold on the floor and that he had agreed to take the responsibility 
for any damage that might arise from such want of dunnage. Dam- 
age also occurred from the unseaworthy condition of the fore peak 
tank, which leaked and permitted some water to run into the No. 1 
hold. The libellants were responsible for the damage arising from 
thèse causes. 

There will be a référence to ascertain the amount of the respondents' 
loss and when that is ascertained, a proper decree will be entered. 



THE PEMCAN. 

(District Court, E. D. Jlichigan, S. D. November 7, 1803.) 

No. 4,024. 

Salvaqe— Amount of Compknsation— IIescoe of Disablbd Schoonee in 

LaKE SUPERlOfi. 

The schooner Pelicnn bound down Lake Superlor in tow with a cargo 
of ore on the night of Nove'.iil)er 18th, broko lier tow line in a gale, and. 
the towing steamer being unable to find her beeaiise of the darkness, she 
oontinued on under sail uiitil the 2]st, when, owing to tho eontinued bad 
weather, she anchored to the north of Cariboo Island, 20 miles to the 
north of the usual course of vesisels at that season. La te on the afternoon 
of the 24th her signal of distress was seen by the steaniship l'ope, also to 
the northward of her course, and the Pope started to her assistance, but, 
owing to a snowstorm, was compelled to lie by until the next day, when at 
the request of the master of thè Pélican she was taken in tow and safely 
dellvered that uiglit at Sault Ste. Marie. The Pélican was partially dls- 
abled, and partly covered with ice, and, owing to her ijosition and the late- 
ness of the season, was In considérable péril. Her crew were also prae- 
tically eut of provisions. She was worth with her cargo and freight about 
$16,000. The Pope with her cargo was worth about $32.j,00O. Her earu- 
ings were about $700 per day gross, and her expenses about .$180 per day. 
She was subjected to no great danger, but, by reason of the service, was 
subjected to au additional delay of half a day in waiting her turn to pass 
through the lock, and also to an extra expense on account of insurai'ce 
which expired on the 30th. Ueld that, in deteruiining the amount of 



1S4 158 FEDERAL REPORTEE. 

salvnge to wLit-h she was entitled, her time shotild be taken into account 
from the time slie started to the assistance of tlie Pélican, and aiso tlie 
time lost in waiting to pass tlirougli tlie loe-ks wliieli miglit properly be 
consldered as a proximate resuit of tbe service, and that under ail tlie 
facts slie was entitled to an award of $1,300. 

[Ed. Note. — For cases in point, see Cent. m^. vol. 43, Salvage, §§ 57-60. 

Salvage avvardsin fédéral courts, see note to The Lamington, 30 0. C. 
A. 280,] 

In Admiralty. Suit for salvage. 
Shavi? & Wright, for libelants. 
Harvey D. Goulder, for claimant. 

SWAN, District Judge. The libel in this cause was filed by the 
owners of the stearnship E. C. Pôpe to retover salvage compensation 
for the rescue and bringing into port of the schooner Pélican, which 
was found lying at anchor about a quarter of a mile to the northward 
and eastward of the nôrtherly point of Cariboo Island, Lake Superior. 
The essential facts upon which the claim for salvage was based are 
succinctly as follows: 

The 3chooner was in tow of the steamer Wocokoken, and was on a 
voyage from Two Harbors to Cleveland, laden with a cargo of 953 
tons of iron ore, something over half her usual load. When off the 
Apostle Islands, near the west end of Lake Superior, when about 
abreast of Outer Island of that group, the wind, which up to that time 
had been very strong, increased to such a violent gale from the S. 
W. that the master of the steamer found it expédient to look for 
shelter. He accordingly sought to bring the tow into the wind and 
make a safe lee ; and, while endeavoring to do this, the tow line 
parted. In the darkness and storm the sleamer was unable to descry 
or pick up her consort, and was obliged to return without her. The ac- 
cident ocçurred about 9:30 p. m. of November 18, 1891. After the 
parting of the line, the schooner went down the lake, but within a 
few minutes her foresail was blown from the boit ropes, and, finding 
it impossible for the steamer to render her any assistance, the schoon- 
er kept on down the lake, and, for safe navigation, eut oiï the end of 
the tow line which was dragging in thé water. The wind and sea 
continued : heavy during the night and for two or three days fqllow- 
ing, shifting from S. W. to S. E., and around as far as N. W. by 
W. during that time. The course held by the schooner carried her 
within about 10 miles of Cariboo Island. On Saturday morning, No- 
vember 21st, about daylight, the wind being then about S. E., the 
master of the schooner determined to make a lee under Cariboo Is- 
land, as the wind was not favorable, in her disabled condition, to make 
any attempt to make Sault Ste. Marie. About 10 o'clock a. m. of 
Saturday the Pélican came to an anchor to the northward and east- 
ward of the Island, and about a quarter of a mile from the reef on 
its nôrtherly end, where she was found by the E. C. Pope, and was 
thence taken to Sault Ste. Marie. The value of the Pélican was 
$12,000, that of her cargo something over $3,000, and half the freight 
$471, making the total value of the property rescued a trifle less than 
$16,000. When the Pélican left Two Harbors, she was provisioned 
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for four days. Her crew consisted of a master, mate, fîve seamen, 
and the cook. When she was taken in tow by the Pope, tliere remain- 
ed of the provisions two loaves of bread, four or fîve pounds of corned 
beef, and perhaps two pounds of dried apples. The rescuing vessel, 
the E. C. Pope, is a steel steamer with a carrying capacity of about 
4,000 tons and is valued at $235,000. She was laden with a cargo of 
96,000 bushels of wheat, worth at the time about $99,000. The freight 
payable on this cargo was 7% cents per bushel from Duluth to Buf- 
falo. While on lier voyage to Buffalo, her destination, and on the 
2-tth day of November, about 4 o'clock in the afternoon, the wind being 
then W. N. W. and strong, with considérable sea running and the 
weather being cold with fréquent and heavy snowstorms, the Pope 
then being to the northerly of her usual course, because of the direc- 
tion of the wind and the character of the weather, her master dis- 
covered the Pélican, whose identity was not then known, lying at her 
anchorage north of Cariboo and flying a signal of distress. Before 
the Pope could make any material progress toward the Pélican, a 
heavy snowstorm set in, which shut her out of view. The locality in 
which the schooner lay is 20 miles out of the usual track of vessels 
at that season of the year, and is comparatively unfamiliar to naviga- 
tors. Because of thèse conditions, the master of the boat considered 
it imprudent to make any attempt to approach the Pélican that night, 
and accordingly rounded to, headed his steamer into the wind, and 
held her in that position during the night, working as slowly as pos- 
sible consistently with safety, and exhibiting her electric light during 
the night to make her position and purpose known to those on the 
schooner. The foUowing morning, the wind and sea having moderat- 
ed somewhat and the indications being more favorable for fair weather, 
the steamer came about, and went to the Pélican, which she reached 
about half past 1 p. m. of November 25th. The master of the Pélican 
desired to be taken in tow and brought to Sault Ste. Marie, stating that 
lie would not delay the steamer to take up his anchor, but to slip his 
cable. This he did without buoying it, and within half an hour the 
Pélican was on her way in tow of the steamer, and delivered her in 
the canal about 10 o'clock the same night. The weather during ail 
this time was very cold, although the température had moderated on 
the 25th. The Pehcan was considerably iced up forward; her bows 
and forecastle deck being covered, as well as her windlass. Her jibs 
had been roUed up with sait to prevent their freezing. Her mainsail, 
while serviceable, was patched, and not in the best condition. The 
place at which she lay when found was exposed to winds from ail 
quarters, except the south. While the wind on November 25th was 
favorable to a vessel bound to Sault Ste. Marie, no attempt had been 
made by the Pélican to leave her anchorage and proceed to that port, 
because the weather was not yet settled, and some hazard would at- 
tend her effort to get away unaided because of her proximity to the 
Island, The fact, also, that she lay there from Saturday morning un- 
til taken in tow by the Pope on Wednesday noon is persuasive that 
her condition as to navigation was not such, in the judgment of her 
master, as to warrant an attempt to proceed to Sault Ste. Marie with- 
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out aid. Having in mind the lateness of the season, the character 
of the weather, disabled condition of the vessel, and the danger of 
navigation in her crippled condition, especially in that part of Lake 
Superior, the probabiHty that the ice might form and imprison the 
vessel, and the remoteness of her anchorage from the usual path of 
vessels then navigating the lake, she being so far to the northward of 
that course as to be invisible to passing vessels on the usual course, 
and because, aiso, of the danger of her going ashore if in her attempt 
to get away she would pay off in the wrong direction, it would seem 
that the master acted with good judgment in holding on to his an- 
chorage, and that he recognized the dangers and needs of the situa- 
tion. The évidence satisfies me that, although the Pélican had lain 
there in safety for four days, the character of the locality was such 
as to make her continued stay a source of great péril, and would 
prompt a master of a vessel thus sitùated to take the first assistance 
available to enable him to get away, and the proofs are also satisfac- 
tory that, if the schooner had been in good navigable condition, she 
would not hâve remained at so exposed an anchorage for so long a 
time. It must also be remembered that the season of navigation was 
rapidly drawing to a close. Most of the vessels, steam and sail, navi- 
gating that lake had made their last voyage for the season, which is 
generally understood to close on ail the lakes, and especially on Lake 
Superior, November 30th, on which day marine insurance risks ter- 
mina te, unless extended by spécial contract. It is true that the steam- 
er performed the services for which compensation is asked in some- 
thing less than half a day from the time she put out her tow line and 
took the Pélican in tow until she delivered her in the canal at the 
Sault ; yet, as a matter of fact, she miist be fairly regarded as having 
entered upon the work of rescue from the time she sighted the Péli- 
can, about 4 p. m. of November 24th, when she turned about and 
lay to, for the purpose of going to her aid, as soon as the weather 
would permit. This would make the time of her actual services some 
30 hours. ' In measuring the compensation to be awarded, the case 
lias this unique feature, and the reward ought to be at least a fair 
compensation for the value of the rescuing steamer's time, even though 
the merit of the services was not of the highest order. It is a légal 
truism that Salvage is not a compensation simply for work and labor, 
but shouldbe.rewarded liberally to encourage others to hazard life 
and property in the rescue of imperiled vessels and cargo and the 
préservation of life. It is generally held that to limit such compensa- 
tion to the mère cost of performing the services by a less expensive 
agency Wbuld be to discourage the enterprise and efforts of those 
best equipped tô render the necessa:ry aid, and thus resuit in increasing 
losses from périls of the sea. While there was no hazard of life nor 
any great danger to the rescuing vessel in rendering aid to the Pélican, 
and while there was no immédiate, imminent danger to the Pélican, 
the time of year and circumstances before adverted to nevertheless 
impress upon those services the right to salvage compensation. In 
the' uncertainty of the weather and the condition of the schooner, to- 
gether with the lateness of the season, while it is not certain, yet it 
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may be fairly assumed that there was no little danger before the Péli- 
can could be reached by other aid, her provisions would give out, and 
it is not uniikely that she might hâve been locked in the ice beyond 
the possibility of rescue. The day after her arrivai at her ancborage, 
the light on Cariboo Island had been extinguished for the season. 
There were no inhabitants on that island, and none nearer than Michi- 
picoten, some 20 miles to the northward. The latter island was inhabit- 
ed by a few fishermen, but it had no means of communication with 
the main land, except a small tug which had taken off the lighthouse 
keeper from Cariboo Island on the day of the Pelican's arrivai there, 
and had gone to Michipicoten, where she lay storm bound for eight 
days after leaving Cariboo Island. After the Wocokoken's arrivai 
at Sault Ste. Marie, her master had dispatched a tug to search for the 
Pélican and bring her in, and the tug left for that purpose on Mon- 
day noon. This tug, however, had not passed White Fish Point when 
she met the Pope having the Pélican in tow. This was on Wednes- 
day evening, November 25th. Crediting the tug with having made 
ail proper efiforts to perform her duty under her employment, this 
would indicate that the weather was such as to prevent her going be- 
yond White Fish Point, which is some 40 miles to the southward of 
Cariboo Island. It is argued that the tug would hâve brought the 
Pélican in for $300, and that this was the value of the towage serv- 
ices. By the contract under which the tug went out, she was to hâve 
$300 if she brought the Pélican in within two days, and $150 per 
day for every additional day spent in the search and rescue. It would 
not be just to measure the value of the Pope's services by this standard. 
The tug's employment was in the Une of business in which she was 
engagea, and, while she could perform that service profitably at the 
agreed rates of compensation, it is by no means certain that she would 
hâve found the Pélican at once, or would bave been able to bring 
her in the weather then prevailing. It is claimed that the Pélican 
might safely hâve lain to anchor where she was until a favorable 
wind should corne when she might hâve run unaided to the Sault. 
But I cannât bring myself to believe that her master regarded this 
as feasible, or he would hâve made the effort. The fact that he 
volunteered to slip his anchor to avoid detaining the steamer in order 
that he might insure her aid is suggestive that he regarded the situa- 
tion of his vessel under ail the circumstances as one calling for prompt 
assistance. 

In performing this service the steamer actually lost during its ren- 
dition at least a full day of her time before she took the Pélican in 
tow. An immédiate conséquence of this loss of time was her déten- 
tion at the Sault for at least half a day, as she had to await her 
turn in going through the canal, and was thrown behind other vessels 
in entering the locks. The direct resuit of this was to compel her to 
stay at the Sault to November 26th, since a snowstorm intervened 
before she could get through the locks, which prevented her from con- 
tinuing her voyage. While ordinarily a subséquent détention of this 
sort is not regarded as a proximate cause in the sensé of being an 
-élément for salvage compensation, yet this was so immediately con- 
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iiècted with th« rescue of the schooner as to be fairly an incident of 
that service, , and equitabl)' entitled to considération in measnring its 
value. The Pope's earnings were about $700 per day gross. Her ex- 
penses were about $180 a day. In towing the Pélican she supplied 
and used her own new hawser,. as the Pélican had no tow line. The 
testimony is that the use of such a hawser in this service was worth 
from $100 to $150. 

There is merit, also, in the claim made for the libelants that in devi- 
ating from her voyage to take the Pélican in tow the insurance upon 
the hull, at least of the Pope, was imperiled, and that this is a cir- 
cumstance that ought to be considered in measuring the reward. 
While there was not an imminent danger of the loss of the lives of 
the Pelican's crew, and while the risk run by the Pope in thèse un- 
frequented waters was not great, and there was no péril to the lives 
of the crew in performing the service, yet, in view of ail the circum- 
stances narrated and the fact that the service was expeditiously per- 
formed and voluntarily rendered in response to a fîag of distress, 
which called for it, and in view of the value of the property, some 
$325,000, put at hazard in the work of rescue, the time necessarily 
lost by her in its performance and the value of the use of the hawser, 
$1,300 would seem to me to be a fair though not a libéral, compensa- 
tion, and that amount, with costs is awarded the libelants for salvage. 
Thé claim made by libelants that the Pope, by this détention, was sub- 
jected to storms which detained her, causing the loss of two days' 
time, which but for this détention would not hâve been sufifered and 
that such détention, necessitated the extra insurance paid by her own- 
ers to cover the risk for the two days after the close of navigation, 
are conséquences too remote and conjectural to be entertained as 
separate éléments of compensation, and would seem to be fairly met 
by the allowance made. 



QUILHOT et al. v. HAMBR. 
(Circuit Court, N. V. New York. December 27, 1907.) 

1. JuDGMENi>—I>EFAui,T— Vacation — Time— Terms. 

Wliere judgmeiit had been entered agaiiist défendant by default, tbe 
court bad power to set aside tbe judgment and flx a time withiu whieh an 
answer might be served, on terms under Code Oiv. Proc. §§ 783, 784, pro- 
viding tbat after tbe expiration of the time within which a pleading must 
be made, or any other proceeding in an action after its commencement 
must be taken, the court for cause may in its discrétion, and on such terms 
as justice requires, relieve the party from the conséquences of the omis- 
sion to do the aet and allow it to be done, except as otherwise prescribed 
by law, on such terms as justice may require, at any time within one year 
after notice thereof, and may open the judgment talœn against the party 
for his mlstake, inadvertence, or excusable neglect. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, M 262- 
264.] 

2. Removal or Causes— Time to Answee— Vacation of Depault. 

The New York Code of Civil Procédure requires the flling of an answer 
or pleading to be served within 20 days from the service of the summous 
and complaint, and authorizes the court by order to extend the time to 
answer. The statute regulatlng removal of causes provides that, when- 
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ever any party entitled to remove may désire to remove the suit to the 
Circuit Court of the United States, lie may mal^e and file a pétition in 
sucli suit in the state court at the time or at any time bcfore the défend- 
ant is required by the laws of the state or rule of the state court in which 
such suit is brought to answer or plead to the déclaration or complaint. 
Judgment having been entered against défendant by defauit on December 
12, 1906, more than 20'dàys after service, défendant on April 2, 1907, ap- 
plied for an order opening his defauit, and vacating the judginent, tender- 
Ing a proposed answer, which motion was brought on for hearing on April 
13th, and the court ordered that the motion be granted, and that the an- 
swer tPndered stand as defendant's answer in the action as served on the 
date of the service of the motion papers, on condition that défendant pay 
certain costs and disbursenients within 15 days from the date of the or- 
der. Held, that the time to answer uuder such order wàthin the removal 
act, expired on April 2, 1907, and that défendant after having complied 
with the conditions of the order was net then entitled to remove the cause. 

Motion to Remand Cause from the United States Circuit Court to 
the Suprême Court of the State of New York on the Ground that the 
Removal from the State to the Circuit Court Was Not in Time. 

H. V. Borst, for the motion. 

Hotchkiss and Barber (H. J. Cookinliam, of counsel), opposed. 

RAY, District Judge. The summons was served on the défendant 
personally in the state of New York on the 15th day of November, 
1906. As the défendant did not appear, judgment, as demanded in 
the summons, was entered against him on the 12th day of December, 

1906, more than 20 days eifter such service. On the 2d day of April, 

1907, the défendant served motion papers, asking a rule or order open- 
ing his defauit and vacating the judgment. The notice of motion stat- 
ed that such motion would be brought on for a hearing on the 13th 
day of April, 1907, at a designated Spécial Term, and it was brought 
on to be heard and was heard on that day. With the notice of mo- 
tion there was served a proposed answer which was duly verified on 
the 28th day of March, 1907, as required in such cases by the practice 
of the Suprême Court of the state of New York. On the hearing of 
the motion the court decided as follows : 

"Ordered that the defauit of the défendant be, and it is hereby, opened 
and the judgment herein against the défendant entered and doeketed in the 
Montgomery connty clerk's office on December 12, 190t), be, and, it is here- 
by, vacated and set aside and the said county clerk is hereby directed to can- 
cel of record said judgment ; and it is further ordered that the défendant may 
appear and answer herein, and that the answer served with the motion pa- 
pers herein may stand as the answer of the défendant in this action as serv- 
ed on April 2, 1907, the date when the motion papers herein were served, iipon 
the condition that the défendant pays to the plaintifCs, or their attorney, the 
costs taxed in said judgment, the sum of §29.08, and the sum of $200, the 
amount expended by plaintiffs in attempting to collect said judgment since 
the entry thereof, also SIO costs of this motion. ïhis order is not to be en- 
tered by the clerk of this court, uuless it is accompanied by a receipt show- 
ing the said sums aggregating $239.08 hâve been paid within 15 days from the 
date thereof." 

Excluding the 13th day of April, défendant had until April 38th in 
which to pay such costs, and, when the costs were paid, the order was 
to be entered, and not before. The language of the order was : 
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"The défendant may appear and ajiswer lierein, and that the answer served 
wlth the motion papers may stand as the answer of the défendant in this ac- 
tion as served on April 2, 1907, the date when the motion papers hereiu were 
served, upon the condition that the défendant pays to the plalutiffs * * * 
the costs. * * * This order is not to be entered by the clerk of this court 
uniess it Is accompanled by a receipt showing the said sums aggregating $239.- 
68 hâve been paid vs^ithin 15 days from tlie date thereof." 

On the 27th day of April, and within the 15 days, the défendant paid 
the costs and sums imposed, filed the receipt showing such paymeiit, 
and the clerk entered the order. It then became effective, the order 
of the court. Having paid the costs, filed the receipt, and entered 
the order, the default was then, on the 27 th day of April, 1907, opened, 
and on that day défendant became entitled to answer in the mode pre- 
scribed by the order, and on that day the proposed answer actually 
became the answer in the case, but it became, by the very terms of the 
order, the answer as served on the 2d day of April, 1907, and was to 
stand as the answer in the case as if served that day. There was, 
however, no answer, only a proposed or tendered answer, up to April 
27, 1907. On the same day, April 27, 1907, the pétition and other pa- 
pers for the removal of the case to the Circuit Court of the United 
States were duly filed in the proper office. 

One question is, in view of that order providing that "the answer 
served with the motion papers may stand as the answer of the défend- 
ant as served on April 3, 1907" : Was the answer served April 2d and 
on that day did défendants' time to answer or plead expire, or did 
it expire on the day the order was entered and became effective, viz., 
April 27, 1907 ? Another pertinent question, in view of the language 
of the statute giving the right to remove and fixing the time when re- 
moval may be made, is : I)id not the time to remove expire 20 days 
from the 15th day of No'vember, 1906, or on the 6th day of Decem- 
ber, 1:906? Was not that "the time" when "the défendant was" re- 
quired by the laws of the state "of New York" or the rule of the state 
court in which "the suit was brought to answer or plead to the déc- 
laration or complaint of the plaintiff"? Under the provisions of the 
Code, had défendant appeared December 6th by serving notice of re- 
tainer and demanding a copy of the complaint, the plaintiff would hâve 
had 40 days to serve the complaint, or until January 17, 1907, and, if 
served bv mail, défendant would hâve had until February 27th in 
which to serve his answer. But, as he did not appear, I think his time 
to plead expired on his default. Having no right to appear and de- 
mand and require service of a copy of the complaint after December 
6th, he had no right to answer. His time had expired. His rights 
thereafter depended on the spécial order of the court in opening his 
default. 

There is no pretense of any stipulation of the plaintiff extending the 
défendants' time to plead or answer. There is no pretense of any or- 
der of the court expressly extending the défendants' time to plead or 
answer aside from the one granted opening the default. No applica- 
tion was' ever made to the court or to a Judge thereof for such a rule 
or order. The only application made to the court was for a rule or 
order opening the default, and aUpwing the défendant to plead or 
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answer. The court had power to make such an order, and to fix the 
time within which the answer should be served, if allowed to be serv- 
ed. Section 783 of the Code of Civil Procédure provides : 

"Sec. 783. After tlie expiration of the time, witliin which a pleadiug must 
be made, or any other proceeding in an action, after its commencement, must 
hc talîen, the court, upon good cause shown, may, in its discrétion, and upoii 
such terms as justice requires, relieve tlie party from the cousequencps of an 
omission tp do the act, and allow it to be done; except as otherwise speeially 
prescribed by law." 

See, also, section 724, Code Civ. Proc, which reads: 

"The court may liliewise, In Its discrétion, and upon such terms as justice 
i-equires, at any time within one year after notice thereof, relieve a party from 
a judgment, order or other proceeding. talcen against him throiigh his mistalîe, 
inadvertence, surprise, or excusable neglect; and may supply an omission in 
any proceeding. * * « " 

The order made, when the costs were paid, of course, operated as 
an extension, was in effect practically an extension of the time ; but 
did it in any way change "the time" when the défendant was "required 
by the laws of the state or the rule of the state court * * * to an- 
swer or plead"? The language of the statute is: 

"That whenever any party entitled to remove, any suit * * * may dé- 
sire to remove such suit from a state court to the Circuit Court of the TTnited 
States, he may malte and file a pétition in sucli suit in sucli state court at tho 
time or at any time before the défendant is required by the laws of the state 
or the rule of the state court in which such suit is brouglit to answer or 
plead to the déclaration or complaint of the plaintiff for the removal of such 
suit. * * *" 

The Code of Civil Procédure of the state requires the answer or 
pleading in such a case to be served within 20 days from the service 
of the summons and complaint, and also authorizes the court by order 
to extend the time, and the rules recognize a stipulation extending the 
time as équivalent to an order. Simonson v. Jordan (C. C.) 30 Fed. 
721 ; Mayer v. F. W. & D. C. R. Co. (C. C.) 93 Fed. COI. I hâve al- 
ready referred to cases where only the summons is served. 

In this case we hâve no order or stipulation extending the time to 
answer or plead. We hâve an order of the court, made on granting 
a favor, or excusing a default, stating that the "answer served with the 
motion papers herein may stand as the answer of the défendant in this 
action as served on April 2, 1907, the date when the motion papers 
herein were served upon the condition," etc. This order did not give 
a single day beyond y\.pril 2, 1907, in which to serve an answer. The 
language "that the défendant may appear and answer herein" is im- 
mediately followed by the cjualifying statement that the answer served 
April 2, 1907, is to stand as the answer and as served April 2, 1907. 
The order fixed what the answer was tô be and the time when it was 
deemed to hâve been served, viz., the day when it was served, April 
2d, and it seems to me the day when by law and the rules he was re- 
quired to answer, Having been served April 2d, this answer was al- 
lowed as mattèr of favor to stand as the answer in the case and as 
served April 2d. This order granted no other right to put in any other 
aiiswer or any answer on any day subséquent to April 2, 1907. Then, 
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how can it be said that the time when the défendant was required by 
the laws of the state of New York, or the rule of the state court, to 
answer or plead, did not expire on or as early as the 2d day of April? 
The 15 days related solely to the time when the costs were to be paid 
and the order entered. If not paid within 15 days, the order was not 
tb be entered, and, if not paid within 15 days, there would be no an- 
swer in the case, no right to answer or to hâve the answer served 
with the motion papers stand in the case. If the costs were paid, the 
answer served April 2d was to be recognized as served in time, viz., 
April 2d, and was allowed to stand as served on that day. It seems 
to me clear that the proper construction of the order and its légal efïect 
are at most that the time to answer was extended to and fîxed as April 
2, 1907, when, in fact, it was served. Défendant had no right on that 
day to serve it as an answer in the case, as his time had expired, but 
the court had power to open the default and permit the answer serv- 
ed with the motion papers to stand in the case as served that day and 
as défendants' answer, and that is what it did, and ail it did, as to ex- 
tending the time to answer. The court had the power to permit the 
service of this or some other answer at any reasonable time after mak- 
ing the order, but this it did not do or undertake to do. It is immate- 
rial that the order was not entered until 15 days after April 13, 1907, 
or that it did not become effective until 15 days after that day. When 
it was entered and when it did become effective, it provided that the 
answer served April 2, 1907, should stand as the answer in the case, 
and should stand as served as such answer on April 2, 1907. This 
fixed the latest day on wh.ch he was permitted to answer even by order 
of the court, and this order also specified the answer he was allowed 
to serve. The order excused the omiission or default in not serving 
sooner, and said it must be considered that défendant answered April 
2, 1907. 

The cases decided in the Suprême Court of the United States seem 
to limit quite strictly the construction to be placed on the statute al- 
lowing the removal of Causes. Says Mr. Justice Gray in Martin v. Bal- 
timore & Ohio R. Co., 151 U. S. 687, 14 Sup. Ct. 538, 38 L. Ed. 311, 
Harlem dissenting: 

"Construing the provision now In question, having regard to the natural 
meaning of its language, and to the history of the législation upon this sub- 
.lect, the only reasonable Inference is that Congress contemplated that the 
pétition for removal should be filed In the state court as soon as the défend- 
ant was required to mate any defenee whatever in that court, so that, if the 
case should be removed, the validlty of any and ail of his defences should 
be trled and determined in the Circuit Court of the TJnlted States." 

This was approved in Wabash W. R. v. Brow, 164 U. S. 277, 17 Sup. 
Ct. 126, 41 L. Ed. 431. Assume this to be the law, and we fînd that de- 
fendant having made default was allowed to interpose a défense by 
an answer served April 2, 1907, and which was to stand as served that 
day. Then was not that fhe day .on which he was required to make his 
défense? That was the day on which he did présent his défense, and 
the court said it should stand as served in time. If it was the day 
when the court actually permitted him to make a défense, April 13, 
1907, or decided so to do, then that was the day for removal. True, 
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the order permitting the answer to stand as served on April 2d was not 
entered until April 27th, but défendant was at liberty to enter it, but 
not to file his pétition for removal, on the 13th or on any day thereafter 
up to and mcluding the 27th. This day, the 27th, was the day on which 
he was permitted by the court to hâve his défense already served, and 
already made on the 2d day of April stand as made, and presented that 
day. 

But it is said that, as he was in default, he had no right to remove 
during his default, and that to give this construction to the order is 
to deprive défendant of the right to remove at ail on or after the open- 
ing of the default. This may be so, but the défendant deprived him- 
self of the right to remove the cause to the Circuit Court of the United 
States by his own négligence or omission in the first instance, and 
the Suprême Court of the state had no power to make an order simply 
reviving or renewing or extending the time for a removal of the cause. 
Priée v. Lehigh Val. R. Co. (C. C.) 65 Fed. 835, where Coxe, D. J., 
now C. J., said: 

"In légal contemplation it was as if a default existed after October ]9th. 
and, altiiough the state court was clothed witli power to enlarge the tlme and 
even to open a default and receive défendants' answer, it had no power to' re- 
vive a right once lost by noncompliance with the statute. The removal on 
December 13th was too late." 

See, also, Rock Island N. B. v. Keator Lumber Co. (C. C.) 52 Fed. 
897, and Hurd v. Gère et al. (C. C.) 38 Fed. 537. 

I am not to be understood as holding, for I do not hold or intimate, 
that, had the défendant obtained an order opening his default and giv- 
ing a certain number of days in which to serve his answer or inter- 
pose his défense, he would not hâve been entitled to remove the cause 
at any time after the default was opened, and before the expiration of 
the time within which he was required or permitted by the order to 
answer. Such an order, being lawful and made in compliance with 
and by the express authority of the statutes of the state, would fix the 
time within which he was required by the laws of the state to answer. 
The time would be fixed by the court in compliance with statute, and 
by its authority, and hence by the laws of the state. But hère we 
find no extension of time in which to plead or answer beyond April 2, 
1907, and, as the removal was made April 27, 1907, it was too late and 
the motion to remand must prevail. 

Motion granted. 



M. C. KISER CO. et al. v. CENTRAL OF GEORGIA RY. CO. et al. 

(Circuit Court, N. D. Georgia. December 21, 1907.) 

Commerce — Oabbiers— Interstate Commerce — Enjoining Inceease or Rates 

— JURISDICTION OF COURTS. 

By the Interstate commerce act and its amendment (Act Feb. 4, 1887, 
c. 104, §§ 11-15, 24 Stat. 382-384 [U. S. Comp. St. 1901, pp. 3161-3165]. 
and Act June 29, 1906, c. 3591, § 4, 34 Stat. 589 [U. S. Comp. St. Supp. 
1907, p. 900J) gênerai power over Interstate rates to be chargea by com- 
mon carriers is given to the Interstate Commerce Commission, and the 
courts are without jurisdiction to détermine what are reasouable or un- 
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reasonable rates. A court of equity, however, may properly enjoin car- 
riers from establisliing, or inereaslng to, a rate belleved to be unreason- 
îible, at the same time leaving the matter in such shape that the commis- 
sion may ultimately détermine the question of the reasonablenesK of the 
proposed rate and preseribe what wlll be a just and reasonable rate. 

In Equity. On motion for preliminary injunction. 

Wimbish, Watkins & Ellis, for complainants. 

DuBignon & Alston, for défendant Atlantic Coast Une. 

Dorsey, Brewster, Howell & Heyman, and C. B. Northrop, for de- 
fendant Southern Railway Co. 

Brown & Randolph, for défendant Seaboard Air Line Ry. Co. 

Lawton & Cunningham, for défendants Central of Georgia Ry. Co. 
and Océan Steamship Co. of Savannah. 

Edward Baxter, spécial counsel, for ail respondents. 

NEWMAN, District Judge. This bill is brought by the M. C. Ki- 
ser Company and J. K. Orr Shoe Company, Georgia corporations en- 
gaged in the boot and shoe business in Atlanta, against the Central of 
Georgia Railway Company, a Georgia corporation, the Southern Rail- 
way Company, a Virginia corporation, the Seaboard Air Line Rail- 
way, a corporation of Virginia and North Carolina, the Atlantic Coast 
Eine Railroad Conipany, a Virginia corporation, the Océan Steamship 
Company of Savannah, a Georgia corporation, and the Merchants' 
& Miners' Transportation Company, a Maryland corporation. The 
purpose of the bill is to enjoin the défendants frora increasing the rate 
on boots and shoes from eastern ports (Boston, Providence, and New 
York) by water and rail to Atlanta, Ga. The rate at the time tha 
bill was filed was 85 cents per 100 pounds, and the proposed increase 
was to |1.0o per 100 pounds in any quantity, and 93 cents per 100 
pounds by the car load. , The proposed car load rate of 93 cents is 
immaterial in this investigation by reason of facts which will be here- 
after statçd. The bill was fîled on April 29, 1905, and a temporary re- 
straining ord^r granted, which has been in effect since that time. The 
défendants answered the bill and considérable testimony was taken. 
The parties hâve agreed that the présent hearing should be the final 
hearing in the case, and that final decree may now be entered on the 
pleadings and évidence. 

The history of the matters leading up to the présent controversy 
between the complainants and. the défendant companies is this : Prior 
to February 1, 1905, boots and shoes were carried from the eastern 
cities named, by Ayater and rail at a, rate of $1.14 per 100 pounds. The 
merchants of Atlanta engaged as jobbers in the boot and shoe busi- 
ness had tried fôr several yëars to hâve this rate reduced. During 
the argument of the case in this court seeking to enjoin circular 301, 
issued by the Railroad Commission of Georgia, Mr. Ed Baxter, counsel 
for the railtoads, suggested to the opposing counsel in that case that, 
if circular 301 could be'withdrawn, he believed that the various fail- 
roads dperating in this tertitory would agrée to a gênerai réduction of 
their tarifï of freight rates; at least, he would earnestly recommend 
the same, and he believed his recommendation would be followed. 
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Thereupon circular 301 was revoked, and a committee was appointed 
from the Atlanta Chamber of Commerce to meet représentatives of the 
railroads interested to take up this matter. Meetings were held in At- 
lanta, and the whole subject of rates in the Atlanta territory discussed. 
Finally, at a meeting held by the railway représentatives in St. Augus- 
tine, among other réductions of rates made to Atlanta was that of a 
réduction to 85 cents per 100 pounds on boots and shoes from the east- 
ern points named to Atlanta by water and rail. The rate of 85 cents 
was to apply only to car load lots of not less than 24,000 pounds, and 
to be shipped at one time from one consigner to one consignée. This 
rate went into effect February 1, 1905. Soon after the rate went into 
effect, it developed that manufacturers did not ship to any one jobber at 
one time as much as 24,000 pounds. In order to diversify their stock, 
the jobbers buying from manufacturers of différent classes of goods 
had shipments made from the varions factories in much less quantities 
than 24,000 pounds. In order to avoid this, the Océan Steamship Com- 
pany allowed various shipments from the interior to be assembled on 
its docks in Boston until as much as 24,000 pounds had be^n collected, 
when the same was put on board a steamer, and shipped as a car load 
at the car load rate. The other transportation lines, not having the 
dock facilities of the Océan Steamship Company at Boston, permitted 
some shipments to be made at the 85-cent rate in any quantity in order 
to meet the action of the Océan Steamship Company. The Merchants' 
& Miners' Transportation Company, acting in conjunction with the 
Seaboard Air Line Railway, soon after announced an 85-cent any 
quantity rate. After this, the other lines interested submitted to this 
arrangement, and the 85-cent any quantity rate seems to hâve become 
gênerai by ail the water and rail companies operating from eastern 
ports to Atlanta. It seems that the lines of the défendants in this case, 
and perhaps others coming into Atlanta, are known as "eastern lines," 
whereas, there are certain lines known as "western lines," coming into 
Atlanta and surrounding territory from what are called "Ohio river 
points," bringing merchandise from Chicago, Cincinnati, St. Louis, 
Louisville, and other cities. Thèse western lines, upon the adoption 
by the eastern lines of the water and rail rate of 85 cents per 100 
pounds in car load lots, adopted an any quantity rate of 85 cents from 
thèse western points to Atlanta and surrounding territory. It is shown 
by the record that the business of manufacturing boots and shoes bas 
of récent years developed and grown to considérable proportions în a 
number of western cities, and compétition from that source appears to 
be an important considération in the rate-making in question hère. The 
resuit of ail this was, whatever may hâve been the cause, that ail the 
railway and transportation companies participating in the 85-cent rate 
from eastern points to Atlanta, by a circular issued April 12, 1905, 
gave notice that on May Ist the rate on boots and shoes would be in- 
creased to 93 cents in car load lots and $1.05 in less than car load lots. 
This advance was simultaneous on the part of ail the railroads interest- 
ed in the rate. This, as was stated in the beginning, may be consid- 
ered so far as Atlanta jobbers in boots and shoes are concerned as an 
advance of 20 cents per 100 pounds; the car load rate being entirely 
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impracticable. The testimony is convincing as to this. Mr. W. A. 
Wilburn, second vice président of the Central of Georgia Railway 
Company, and in charge of traffic, was one of the witnesses for the de- 
fendants, and he goes into this matter of the extent to which the car 
load rate could be of benefit to the complainants more thoroughly prob- 
ably than the other witnesses. He made a personal investigation of 
the matter in Boston, and endeavored to arrange for assembhng the 
goods in car load lots, but states in his testimony that the best plan that 
could be adopted would hâve cost the shippers as much as $1.0ô per 
100 pounds. The whole record shows quite clearly that it is utterly 
useless for the Atlanta jobbers to try to utilize the car load rate, so that 
the proposed increase in rates may be considered as to the complain- 
ants an increase of 20 cents per 100 pounds; that is, from 85 cents to 
$1.0.5. 

The questions in this case, at least such as hâve been discussed, and 
need be considered, are, first, that of the jurisdiction of the court, and, 
in connection with it, that of the reasonableness of the proposed in- 
crease in rate. The jurisdiction of the court is challenged by the de- 
murrer as foUows: 

"Because the granting of tlie injunètion sought for by complainants in said 
bill bf eomplaint would, in effect, fix the rate to be charged by this défend- 
ant and its connections in the future for the transportation. of boots and shoea 
from Boston, Mass., Providence. R. I., and Philadelphia, Pa., to Atlanta, Ga., 
at the rates now prevailing as the maximum rates; and the right to flx such 
rates is a législative power, and net a judicial one." 

On this question of jurisdiction the two important cases at présent 
are Texas & Pacific Railway Co. v. Abilene Cotton Oil Co., 204 U. 
S. 426, 37 Sup. Ct. 350, 51 L. Ed. 555, and Southern Railway Com- 
pany V. Tift,,206 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed. 1124. The 
former case was a suit by the Abilene Cotton Oil Company against 
the railway company to recover an excess charge ôver what would 
hâve been a reasonable rate for shipments of cotton seed from points 
in Louisiana to Abilene, Tex. There was a verdict for the défendant, 
and the case went through the Suprême Court of Texas, where the 
judgm.ent to the trial court was reversed, to the Suprême Court of the 
United States, where the judgment of the state Suprême Court was re- 
versed. The décision of the Suprême Court of the United States, as 
expressed in the opinion in that case by Mr. Justice White, is very 
broad and comprehensive in character. That case, it is true, was an 
action at law by one shipper to recover an excess freight charge; and 
it might be said with much force that a suit at law by one shipper to 
recover an overcharge is a very différent thing from a suit in equity 
seeking to enjoin a rate for the benefit of ail shippers of a particular 
class. In the first instance, a préférence is obtained by the one ship- 
per, if he suc'ceeds, over others, and in the latter ail of the same class 
share in the resuit of the court's action, if favorable. But the grounds 
on which the déniai of the court's jurisdiction in the Abilene Case 
goes is such that it would seem to deny to the courts generally juris- 
diction of ail controversies as to the reasonableness of Interstate rates. 
It is distinctly held that the power conferred ùpon the Interstate Com- 
merce Commission in respect to rates by the interstate commerce act 
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is wholly inconsistent with the riglit of the courts to pass upon the 
reasonableness of an established rate. An extract frora the opinion 
in the Abilene Case will show the reasoning adopted by the Suprême 
Court in that case : 

"For If, witlioiit previous action by tlie commission, poAver mifçlit be ex- 
erted by courts and juries generally to détermine tlie reasonableness of an 
estabiisbed rate, It woukl follow tliat, uuless ail courts reacbed au identical 
conclusion, a uniforni standard of rates in the future would be imiJossible, as 
the standard would fluctuate and vary, dépendent upon the divergent conclu- 
sions reached as to reasonableness by the various courts called upon to con- 
sider the subject as an original Question. Indet^d, the récognition of such a 
right Is wholly inconsistent with the administrative power conferred upon the 
commission, and with the duty wliich the court casts upon that body of seei)ig 
to it that the statutory requirements as to uniforniity and equality of rates is 
observed. Bqually obvions Is it tbat the existence of sucli a power in tbe 
courts, independent of prior action by the commission, would load to favorit- 
ism, to the enforcement of one rate in one jurisdietion, and a différent one in 
another, would destroy the prohibitions against préférences and discrimina- 
tion, and afford, moreover, a ready nieans by which, through collusive pro- 
eeedings, the wrougs which the statute was intended to remedy eould be suc- 
cessfully inflicted. Indeed, no reason eau be perceived for the enactment of 
the provision endovving the administrative tribunal, which the act created, 
with power, on due proof, not only to award réparation to a partieular ship- 
per, but to command the carrier to desist from violation of the .act in the fu- 
ture, thus compelling the altération of the old, or the filing of a new schedule 
conformably to the action of the commission, if the power was left in courts 
to grant relief on complaint of any shipper, uijon the theory that the estab- 
lished rate could be disregarded and be treated as imreasonable, without référ- 
ence to previous action by the commission in the premises. This mnst be, be- 
cause, if the power existed in botli the courts and the commission to origi- 
nally hear complaint on this subject, there might be a divergence between tbe 
action of the commission and the décision of a court. In other words, the es- 
tablished schedule might be found reasonable by the commission in the tirst 
instance, and unreasouable by a C'ourt acting originally, and thus a conflict 
would arlse which would render tlie enforcement of the act impossible." 

The Tift Case, cited above, was a bill in the Southern district of this 
State seeking to enjoin an increase in freight rates by the défendant 
railway companies on yellow pine lumber. In that case a restrainmg 
order was granted in the Circuit Court, but the same was dissolved 
to allow application to be made to the Interstate Commerce Commis- 
sion for relief. The action of the commission, hqlding the proposed 
increase in rates unreasonable, was brought before the Circuit Court, 
and the proceedings, including the évidence before the commission, 
were stipulated into the record before the Circuit Court. Thereupon, 
after hearing, a permanent injunction was granted. The case went 
on appeal to the Suprême Court of the United States, and the judg- 
ment of the Circuit Court was afïirmed. The Suprême Court sus- 
tained the jurisdietion of the Circuit Court. Stating what might be 
the quaHfîcation or exception to the gênerai rule announced in the 
Abilene Case, the court in the opinion by Mr. Justice McKenna said : 

"In the case at bar, however, there are assignments of errer based on the ob- 
jections to the jurisdietion of the Circuit Court. Thèse might présent serious 
questions in view of our décision in Texas & Pacific Rallroad Company v. 
Abilene Cotton Oil Company, 204 U. S. 420, 27 Sup. Ct. 350, 51 L. Ed. 5.55, 
upon a différent record than that before us. We are not required to say, 
however, that, because an action at law for damages to recover unreasonable 
l'ates which hâve been exacted in accordance with the schedule of rate.? as 
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flled is forbidden by the Interstate commerce act, a suit in equlty is also f or- 
bidden to prevent a flling or euforeement of a scbedule of unreasonable rates 
or a change to unjust or unreasonable rates." 

Other authority is cited bearing more or less upon the question of 
jurisdiction hère, but the two décisions just referred to seem to be 
controlling when it is ascertained what is held by the court, consider- 
ing the two i. ~es together. From what is said in both cases, the ruling 
would seem to be that gênerai power over interstate rates to be charg- 
ed by common carriers is given to the Interstate Commerce Com- 
mission, and that for the courts to undertake to détermine what are 
reasonable or unreasonable rates would interfère and conflict with the 
exercise of this power by the commission, although instances might 
arise in which it would be proper for a court of equity to enjoin the 
enforcement of unreasonable rates or a change to unjust or unreason- 
able rates ; but that this action of a court of equity will not interfère 
with the final exercise by the Interstate Commerce Commission of the 
full powers granted to it by the act of Congress of 1887 to détermine 
whether a given rate is an unjust and unreasonable rate, or under the act 
of June 1906 "to détermine and prescribe what will be a just and rea- 
sonable rate or rates, charge or charges, to be thereafter observed 
* * * as the maximum to be charged." This seems to be the clear 
meaning of thèse décisions. It appears, therefore, that the court 
might properly enjoin carriers from establishing, or increasing to, an 
unreasonable rate, at the same time leaving the matter in such shape 
as that the Interstate Commerce Commission may ultimately détermine 
whether the contemplated increase is just and reasonable. Considér- 
able testimony has been taken in this case as to thé reasonableness 
of the présent rate and of the proposed rate. Evidence has been offer- 
ed as to the relative cost of transporting boots and shoes and other 
commodities; also évidence as to the increase in the volume of ship- 
ments of boots and shoes under the 85-cent rate; also évidence as to 
whether the existing rate of 85 cents was reached by compétition be- 
tween the carriers and was brought about as a legitimate resuit of 
such compétition ; also, whether the proposed increase in rate was the 
resuit of a combination between the carriers, or was the action of 
each carrier and its connections acting separately and independently. 
The évidence in the case fails to show that the présent rate of 85 cents 
has worked injury to the carrier companies. The volume of business 
over the défendant companies' Unes has increased largely since the 
new rate went into effect. > The 85-cent rate became effective Febru- 
ary 1, 1905, so that from one month to a month and a half's business 
of that year was done under the old rate of $1.14 and 11 months under 
the new rate. The year 1905 showed some increase in business over 
1904; but the first six months of 1906, the last period available when 
the testimony in this case was taken, showed such increase as that it 
could reasonably be expected that the amount of boots and shoes 
coming into Atlanta over the eastern lines during the entire year of 
1906 with the 85-cent rate would be about double that of 1904 under 
the $1.14 rate. 

What the relative cost of it was cannot be determined on this rec- 
ord. It is shown on behalf of the défendant companies that the 
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amount of freight per car received on boots and shoes is less than 
that received on other classes of goods; on some classes very much 
less. Taking this whole record together and considering the man- 
ner in which the 85-cent rate was reached, and its effect upon the 
jûbber, the carrier, and the volume of business since it became opera- 
tive, comparing this rate with the rate on boots and shoes to other 
points, and considering as far as possible everything that would throw 
light on the question, I am satisfied the 85-cent rate may well remain 
of force until it can be properly determined what is a reasonable rate. 
Indeed, there is nothing in this record to show that the 8o-cent any 
quantity rate would not hâve been continued by the eastern lines, de- 
fendants hère, but for the action of the western lines, and its injurions 
effect as viewed by the représentatives of the eastern lines, and the 
appréhension of still further and more injurious action by the west- 
ern lines. 

In my judgment the restraining order should remain in force a rea- 
sonable length of time to allow the complainants to présent this mat- 
ter to the Interstate Commerce Commission, and in the meantime the 
case hère will be stayed until a détermination by that body as to 
whether the proposed increase in rate is reasonable and proper, and 
as to what is a reasonable rate. 



MOSCOW HARDWARE CO., Limited, t. COLSON et al. 

(Circuit Court, D. Idaho, N. D. December 19, 1007.) 

Gabnishment — Peksons SunjECT TO Gaknishment— Public CoEPORAXioNa. 

"Tlie, Régents of tlie University of Idalio," created a corporation by 
tlie laws of the territory and tlie Constitutkm of the state, is a public cor- 
poration and an agency of the state, and as such is not subject to garnish- 
ment in the absence of a statute elearly eviucing the purpose of the Légis- 
lature to subj6K;t public corporations to sncli i)rocess ; and the gênerai 
provision that any "person" may be garnished is not sutliclent for that pur- 
pose, althougli the word "person" is expressly defined by the statutes as 
ineluding a corporation ; sucb provisions being generally construed as re- 
stricted to private or business corporations. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5323-5335; vol. 8, pp. 7752-7753.] 

At Law. On motion to dissolve attachment. 

Geo. G. Pickett and J. C. Orland, for plaintiff. 
Forney & Moore, for défendants. 

DIETRICH, District Judge. "The Régents of the University of 
Idaho," a corporation, appears specially and moves to quash the no- 
tice of garnishment served upon it. The motion is resisted by the 
plaintiff. The sole question is whether or not the moving corpora- 
tion is subject to garnishment, process issued and served pursuant 
to the laws of the state of Idaho. 

The University of Idaho was established by an act of the Légis- 
lature of the territory of Idaho in 1889 (Laws 1889, p. 17). The gov- 
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ermnent of the university was vested in a Board of Régents, whîch 
is specifically provided for in the act. By section 3 it is provided that : 

"The Board of Eegents and tlieir suce-essors in office sliall constitute a body 
eorporate by tlie name of 'Tlie Régents of the University of Idaho,' and sliall 
iwssess ail tlie powers necessary or couvenient to accomplish the objects and 
Iterform the duties prescribed by law," etc. 

When the territory was admitted as a state, certain public lands 
were donated for the support of the university. By section 10 of 
article 9 of the Constitution of Idaho it was provided that : 

"Ail the rlghts, iniunmities, franchises and eiidowmeuts heretofore grnnt- 
ed thereto by the territory of Idaho are hereby perpetuated unto the said uni- 
versity. The Régents shall hâve the gênerai supervision ,of the university 
and the eontrol and direction of ail the funds of, and appropriations to, the 
university, under such régulations as may be prescribed by law." 

My attention has been called by plaintifif to State ex rel. Robinson 
V. Carr, Auditor, 111 Ind. 335, 12 N. E. 318, and Sterling v. Régents 
of the University of Michigan, 110 Mich 369, 68 N. W. 353, 34 L. 
R. A. 150, in support of the contention that "the Régents of the 
University of Idaho" is not a "municipal" corporation ; and it may be 
conceded that the first case mentioned is fairly in support of this view. 
Other courts hâve adopted a contrary view. See note to State ex rel. 
Little V. Régents, 29 L,. R. A. 378. But it seems to me to be whoUy 
unimportant to discuss the précise technical meaning of the phrase 
"municipal corporation," or to détermine whether the Régents of the 
University of Idaho are, strictly speaking, a mimicipal corporation or 
a pubHc corporation, or under just what head it should be classed. 
Its origin, maintenance, and purpose are ail so distinctively public 
that, so far as the question under considération is concerned, it is 
clear that the rules relating to municipal corporations and quasi mu- 
nicipal corporations should upon principle be made to apply to this 
corporation. It is distinctively and exclusively a public educational 
institution, brought into existence and maintained solely for the pur- 
pose of performing certain adininistrative functions of the state. The 
prevailing, although not universal, rule, is that, in the absence of a 
statute clearly expressing the intention of the Législature to the con- 
trary, the state, its officers, and its agencies, such as counties, school 
districts, municipal corporations strictly speaking, and other public 
bodies created for the purpose of performing administrative func- 
tions of government, are not subject to garnishment process. The rule 
is based upon' considérations of public policy. The gênerai rule is so 
familiar and the reasons supporting it hâve been so frequently and so 
generally stated, not only in the décisions originating in the juris- 
dictions where it prevails, but in the text-books, that no useful purpose 
would be subserved in restating them. See Buchanan v. Alexander, 
4 How. 20, 11 L. Ed. 857 ; Providence v. Virginia (C. C.) 11 Fed. 284; 
Pringle v. Guild, 118 Fed. 655 ; Keene v. Smith, 44 Or. 525, 75 Pac. 
1065 ; Skelly v. School District, 103 Cal. 652, 37 Pac. 643 ; State ex 
rel. Summerfield v. Tyler, 14 Wash. 495, 45 Pac. 31, 37 L. R. A. 
207, 53 Am. St. Rep. 878; Divine v. Harvie, 7 T. B. Mon. (Ky.) 439, 
18 Am. Dec. 194; 14 Am. & Eng. Enc. of Law (2d Ed.) 811, 812; 
SO Cyc. 988. 
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It, is imdoubtedly true that every state has the right to subject ail 
persons to garnishment process and to include in the term "persons" 
public as well as private corporations; but, by reason of the injury 
which the courts hâve generally held would accrue to public inter- 
ests by permitting the state and its agencies to be garnished, the inten- 
tion of the Législature to confer such right of garnishment upon a 
creditor will not be inferred from gênerai language, but the inten- 
tion of the Législature must clearly appear. This is a rule of statu- 
tory construction prevailing not only with regard to attachment stat- 
utes, but to ail statutes which would operate to encroach upon what 
are commonly referred to as "sovereign rights," or interfère with the 
orderly performance of public functions by those agencies established 
for the administration of government. In Savings Bank v. United 
States, 19 Wall. 239, 22 L. Ed. 80, the court said : 

"The most gênerai words that can be devised [for example, any person or 
persons, bodies politic or corporate] afCeet not him [the king] in the least if 
they tend to restrahi or diniinish auy of his riglits or interests. * * * 
The rule thus settled respectiug the British Crown is equally applicable to this 
government, and it has been applied frequently in the différent states and prao 
tically in the fédéral courts." 

By section 915, Rev. St. U. S. [U. S. Comp. St. 1901, p. 684], the 
state attachment laws are made applicable to common-law causes in the 
Circuit Courts of the United States. By subdivision 5 of section 4307 of 
the Revised Statutes of Idaho of 1887, it is provided that debts and 
crédits, etc., not capable of manual delivery, must be attached by leaving 
Avith the "person" owing such debts a copy of the writ of attachment and 
a notice that the debt owing by such person is attached, in pursuance 
of the writ. In section 4309 it is further provided that "ail persons" 
liaving in their possession or under their control any crédits or other 
Personal property belonging to the défendant at the time of the serv- 
ice of garnishment process shall, under certain conditions, be liable to 
the plaintiiï for the amount of such crédits, etc. There is not any- 
where in the statutes any spécifie référence to the state or its officers, 
or to any of its administrative agencies, or to municipal or public cor- 
porations; and hence the question is whether the word "person" as 
used in thèse and other statutory provisions relating to garnishment 
process was intended by the Législature to include légal entities of a 
public character. There is no question that the word "person," as used 
in the statutes, is not limited to a natural person; for, by section 16, 
Rev. St. 1887, it is expressly made to include "a corporation as well as 
a natural person." 

No case from the Idaho Suprême Court construing thèse statutes 
has been called to my atteiition. The statutes are, however, in ail 
essential particulars identical with those of California, both relating 
to the subject of garnishment and the définition of the word "person." 
Indeed, the Idaho statutes may be said to bave been adopted from 
California. In Skelly v. School District, 103 Cal. 652, 37 Pac. 643, 
the Suprême Court of California held that a school district was not 
subject to garnishment, notwithstanding the comprehensive language 
of the statutes. The reasons for the rule are very clearly and force- 
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fuUy stated. In Wallace v. Lawyer, 54 Ind. 506, 23 Am. Rep. 661, 

the court says : 

"And the décisions are generally made upon statutes authorizing corpora- 
tions lu tenus to be garuished ; yet the courts hold that the geueral word 'cor- 
poration' must be restrlcted to mean private or ordinary business corpora- 
tions, and not exteuded to embrace municipal corporations or bodles politic 
and corporate. The words used in the statute of this state are 'persons' or 
'corporations' in gênerai ternis." 

The only case called to my attention by counsel for the plaintiff 
is that of Waterbury v. Board of Commissioners, 10 Mont. 515, 26 
Pac. 1002, 24 Am. St. Rep. 67, where the conclusion is reached that a 
board of county commissioners in the state of Montana could be garn- 
ished. The court there expressed dissatisfaction with the reasons us- 
ually given in support of the prevaihng rule of public policy, and it 
may be that it intended to reject in its entirety that view ; but it is 
to be observed that the statutes of Montana provide that "the word 
'person,' may extend and be applied to bodies politic and corporate," 
and this language, différent from that contained in the California and 
Idaho Codes, was regarded by the court as clearly indicating an in- 
tention of the Législature to subject public corporations to garnish- 
ment. The court says : 

"But the statute of Montana, as above notieed, goes furtlier than to use the 
words 'persons' or 'corporation' in gênerai ternis as in Indiana, and the re- 
marks of the .ludge in that case and the authorities to which he refers lose 
their force in this court. * • * " 

The question is what the Idaho Législature intended by the gênerai 
language employed in the statutes above referred to. It being the 
generally accepted doctrine that it is against public policy to permit 
public ofïicers in their officiai capacity, or municipal or other public 
corporations, to be subjected to the annoyance and péril of garnish- 
ment process, I cannot avoid the conclusion that, if the Législature 
intended to départ from this gênerai rule, it would hâve employed 
language indicative of such purpose. Two striking illustrations in 
support of this view are found in the statutes. The rùle of statutory 
construction which, in the case of garnishments, dénies the applica- 
tion of gênerai language to the state and its agencies, is likewise ap- 
plicable to statutes limiting the time in which actions may be com- 
menced; and also statutes creating what are usually referred to as 
mechanics' liens. Under title 2 of part 1 of the Code of Civil Pro- 
cédure of the Revised Statutes of Idaho, the periods for commencing 
actions of varions kinds are specifîed. The language used is of the 
most gênerai and comprehensive character; and yet the Législature 
apparently did not deem it sufficient to make the statutes applicable 
to the state ; for by section 4061 it is expressly provided that : 

"The limitations prescribed in this title apply to actions brought in the 
iianie of the state or for the betiefit of the state in the same manner as to ac- 
tions by private parties." 

Again, by section 3335 of the Idaho Code of Civil Procédure (an- 
notated), it is provided that "every person" performing labor upon 
any "building" has a lien upon the same, etc. The language is most 
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comprehensive and seemingly embraces ail buildings of whatsoever 
character and by whomsoever owned. Yet in the foUowing section — 
that is, section 3336 — it is expressly provided that any person vvho per- 
forms labor upon any "building" for any county, city, town, or school 
district bas a lien thereon. 

In view of the prevailing doctrine of public policy, and in the ab- 
sence of a statute clearly evincing the intention of the Législature to 
subject public corporations to garnishment process, or an authoritative 
construction by the Suprême Court of the state of the gênerai language 
of the statute, I do not think that I can properly recognize the va- 
lidity of the attempted garnishment in this case; and the motion 
will therefore be allowed. 



HAMMETT v. CHASE, TALBOT & CO. 
(District Court, S. D. New York. November 29, 1907.) 

1. Shipping— Demubbage— Delay in Moving Vessel. 

A eliarter party gave the oharterer the right to move the vessel froni 
one discharging berth to aiiother by i>aying towages. The inaster notified 
the eharterer that the discharge at one place would be completed in the 
afternoon, and was directed to obtaiii a tug and niove the ve.ssel to another 
berth designated. He was unable to obtain a tug that night, and wben 
the vessel reached the l)erth the next uiorning it was occupied, and several 
days' delay resulted. HeM. that the fault for the delay was not that of 
the vessel, but of the eharterer, who was responsible for moving the ves- 
sel in wbich matter the niaster acted as his agent, and that he was liable 
for demurrage. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 44, Shippijig, §§ 570, 
.581. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall v. 
Sprague, 21 C. C. A. 337: Hagerman v. Norton, 40 C. C. A. 4.] 

2. SaME — EXPENSES OF DiSCHARGIKG— LlABILITY UNDER ChAKTEB TaRTY. 

A eharterer bound by the contraet to furuish the vessel with a berth 
for discharging held liable for extra wharfage which the uiaster was 
obliged to jDay at a designated bertli, and also for overtime paid to a 
government inspector due to delay in discharging, for which he was re- 
siwnsible. 

3. CUSTOMS AND USAGES — EXCLUSION BY TERMS OP CONTRACT— ShIPPING — EX- 

PENSES OF LOADING. 

Where a charter party provided for delivery of a lumber cargo along- 
side, within reacli of the vessel's tacliles, she cannot be charged with the 
cost of piling the lumber beyond the reach of her tackles, because of a 
custom of the port to pay such charges. 

In Admiralty. Suit to recover demurrage and expenses incurred in 
discharging. 

Arthur Lovell, for libellant. 

Henry W. Goodrich, for respondents. 

ADAMS, District Judge. This is an action brought by Hiram W. 
Hammett, master of the schooner Carrie A. Norton, to recover from 
Chase, Talbot & Company for IS days' détention in discharging the 
said schooner of a cargo of laths and lumber in December, 1906, and 
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January, 1907, amoiiiiting to $552; aiso $25 paid to the United States 
for the services of an inspecter for 5 days" overtime caused by such 
détention; also for $33.35 paid for towage and extra wharfage; also 
a balance of freight of $80.16, amounting altogether to the sum of 
$(520.51. The défendants denied any right to recover for the alleged 
détention and payments, and justified the rétention of the balance of 
freight by alleging a disbursement for piling charges paid for the 
vessel's account. 

The charter party of the vessel shows that the respondents chartered 
the schooner to bring a cargo of lumber and laths from Nova Scotia 
to New York, agreeing to give her cnstomary despatch in discharging 
and to pay $46 per day démarrage for each day she might be detained 
by the respondents' fault. 

The vessel arrived and reported December 17, 1906, with 301,208 
feet of lumber and 673^300 laths. The rate of discharge was stipulated 
to hâve been 25,000 feet of lumber and 125,000 laths per day. Allow- 
ing 48 hours for the charterers to provide a berth, according to the 
custom of the port, and deducting the holidays and Sundays that inter- 
vened before the final discharge, viz: Christmas, December 25th; New 
Years, January Ist, and Sundays, December 23rd, 30th and January 
(Ith, the lay days would expire at noon of January lOth. The dis- 
charge was not completed until January 22 d, 13 days later. The tes- 
tîmony shows that the respondents, availing themselves of their rights 
under the charter party, sent the vessel to four différent places to dis- 
charge, viz: the Harlem River; 40th Street, Brooklyn; the Central 
Railroad Company at Jersey City ; and Van Cleaf's lumber yard, Port 
Richmond, Staten Island. There was some détention at each of thèse 
places but the respondents do not now deny responsibility therefor, 
excepting at Staten Island,- where they claim that delay was occa- 
sioned by the failure of the vessel to go to that place promptly on the 
lOth of January, when ordered by the respondents, but delayed pro- 
ceeding until the llth, in conséquence of which she lost a berth which 
the respondents had provided for her and was delayed in discharging 
for that reason until the 19th when she obtained a berth and the dis- 
charging was promptly finished two days later, the 23d, at 9 o'clock. 

The charter party, inter alla, provided : 

"The cargo to be received and delivered alongside, within reaeh of tlie ves- 
sel's tackle. • « * Vessel to report for cargo to . Vessel to move 

to such loàding and discharging berth as the charterers inay direct * * * ; 
they to hâve the privilège of moving her thereafter by paylng towages." 

The controversy respecting détention turns on the question of the 
responsibility for delay in getting to Staten Island. 

It appears that the vessel finished discharging at Jersey City the 
lOth of January, and that the niaster then went to the respondents' 
office, probably in the morning, and having advised them that the ves- 
sel would be ready to move in the afternoon, received orders to go to 
Staten Island. lie, therefore, in conformity with the respondents' di- 
rections, sought to obtain a tug to take the vessel but was unable to 
get one to go the lOth because it would be dark and there would be a 
Ivead tide. One was not obtained until the morning of tlie llth, when 



EX PARTE SAVAGE. 205 

the schooner was taken to the place of discharge reaching there at 9 
A. M. The discharging wharf was then found to be occupied. 

Assumjng that the respondents provided a discharging berth for 
the use of this vessel the lOth, as they claim, it does not appear to 
hâve been the vessel's fault that she did not get there to occupy it. 
It was the duty of the charterers to furnish a tug for the towage; 
they did not do so but deputed the master to obtain one. ' He en- 
deavored promptly to perform the delegated duty but was unable to 
secure a tug at once, and when the vessel reached the place, the berth 
was found to be occupied. I do not see that this was a fault of the 
vessel. The failure to obtain the berth was due to the respondents' 
own fault and they are, therefore, liable for the whole demurrage. 

The détention was 12 days and at the rate provided for demurrage, 
the libellant is entitled to recover $552. 

The other items, mentioned above, were established as follows: 

$10 : Bill paid for towing from 135th to 138th Street. This was a 
necessary towage for which the libellant is entitled to recover. 

$13.35 : Bill paid for extra wharfage. The master was obliged to 
pay for the same at 138th Street, because the wharf there was partly 
private property and partly city property. This was incurred through 
the failure of the respondents to furnish a proper berth and they should 
justly pay for same. 

$25: Bill of the United States for 5 days' overtime paid for the 
services of an inspector. This expansé was caused by the delay in 
discharging and should be paid for by the respondents. 

$20.16 : Amount deducted from the freight by the respondents upon 
an alleged custom for the vessel to pay for piling of the cargo beypnd 
the reach of the vessel's tackles. The contract in this case provided 
for the delivery alongside within reach of the vessel's tackles, and 
can not be overcome by proof as to custom, which is opposed to the 
agreement. The libellant is also entitled to recover this amount. 

The whole amount due the libellant is $620.51, with interest, for 
which a decree may be entered. 



Ex parte SAVAGE. 

(Circuit Court, D. Kansas, First Division. January 7, 1908.) 

No. 8,643. 

L iHDiANS—AiLOTTEES—CiTiZENSHip—ErFECT— Offenses— JuEisDicTiON. 

Where lands hâve been allotted to Indlans in severalty, as authorlzed 
by Act Gong. Feb. 8, 18S7, c. 119, 24 Stat. 388, the Indians cease to be 
wards of the government, and become citlzens of the United States and of 
the State In which they réside, and are therefore amenable to the criminal 
laws of the state and friable in the state, and not in the fédéral courts, 
unless the oflCense charged was committed within territory over which 
the United States bas reserved the exclusive jurisdiction to its courts. 

[Bîd. Note. — For casés In point, see Cent. Dig. vol. 27, Indians, §§ 63-66.] 

3. Habeas Ookpus — Scopk op WBrr— Judgment— Conclusiveness. 

Act Gong. March 3, 1885, % 9, c. 341, 23 Stat. 385, déclares that ail In- 
dians committing certain crimes within any territory of the United States 
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and either withîn or wlthout any Indian réservation, shall be subject to the 
laws of such territory relatlng to the crime speclfied, and shall be trled 
therefor In the same courts and In the same manner and be subject to the 
same penaltles as ail other persons chargea with the commissien of such 
crimes, and ail Indlans commlttlng such otCenses wlthln any state and with- 
lu the Umlts of any Indian réservation shall be subject to the same penal- 
tles as are ail other persons commlttlng any of the crimes within the ex- 
clusiye jurlsdictlon of the United States. Held, that where petltloner was 
Indicted in a fédéral court wlthln the district of Oregon for an offense 
committed on an Indian réservation, and he was convicted and sentenced 
on a plea of not guilty, the judgment constltuted a concluslve ad.iudication 
that petitioner was a nonallotted Indian, and therefore triable In the 
fédéral court, and hence he could not obtaln hls discharge on habeas corpus 
on the ground that both he and hls vlctim were allotted Indians, and that 
the fédéral court had no Jurisdlction to try hlm. 

B. F, Jones, for petîtioner. 
J. S. West, for respondent 

POLLOCK, District Judge. Thîs îs an application for writ of 
habeas corpus presented by Louie Savage, an Indian, indicted, tried, 
and convicted in the Circuit Court of the United States for the Dis- 
trict of Oregon November 16, 1905, for the crime of murder, and 
sentenced to the penitentiary of the state of Oregon at hard labor dur- 
ing the remainder of his natural life, and duly removed from that in- 
stitution, under order of the Attorney General, to the United States 
penitentiary at Leavenworth, this state, where he is now undergoing 
his punishment. 

The indictment presented against petitioner on which he was tried, 
convicted, sentenced, and now suffering punishment is in language 
as follôws : 

"In the Circuit Court of the United States for the District of Oregon. 

"United States of America v. Louie Savage. 

"Indictment Violation of Section 5339, R. S., as Amended by Act of March 
3, 1885. 

"District of Oregon — ss. : 

"The grand Jurors of the United States of America, chosen, seleeted and 
swom within and for the District of Oregon, In the name and by the au- 
thorlty of the United States of America, upon thelr oaths do flnd and pré- 
sent: 

"That Louie Savage, an Indian, on the 24th day of Aprll, 1904, upon the 
Grande Ronde Indian Rœervation, within the state and district of Oregon, and 
within the exclusive jurlsdictlon of the United States, dld then and there 
feloniously, and wIth premeditated inallce and aforethought, wilfully klll and 
murder one Foster Wacheno, an Indian, by then and there shootlng him the 
said Foster Wacheno wlth a loaded pistol, and thereby infllctlng upon the sald 
Poster Wacheno a mortal wound, from which said mortal wotind so then and 
there Inflicted by the said Louie Savage', he the said Poster Wacheno then 
and there dles ; contrary to the form of the statute In such case made and 
provlded and against the pèace and dlgnlty of the United States of America. 

"Dated at Portland, Oregon, thls 19th day of October, 1904." 

Tb this indictment défendant demurred for want of jurisdiction of 
the court and on other grounds. The demurrer was overruled, and 
he was put upon his trial with the resuit above stated, as shown by 
the record of the trial and proceedings attached to his pétition. 
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The ground of the pétition for the writ in this case is that the Cir- 
cuit Court of the United States for the District of Oregon had no 
jurisdiction to try or punish him for the offense, for that, as he claims 
in his pétition for the writ, on the 24th day of April, 1904, the date 
the crime is charged in the indictment to hâve been committed, and 
long prior to that time, although he and the deceased hved on the 
Grande Ronde Indian réservation, in the state of Oregon, where the 
crime is charged to hâve been committed, yet that he was there born 
in the year 1879, and on the 25th day of January, 1881, he was allot- 
ted a quarter section of land out of said réservation in severalty, and 
that the deceased, Foster Wacheno, was at the date of the crime also 
an allotted Indian; that under and in pursuance of Act Cong. Feb. 
8, 1887, c. 119, 24 Stat. 388, as such allotted Indians, he and the de- 
ceased were citizens of the United States and of the state of Oregon. 
Therefore petitioner was amenable to and triable under the laws of 
the state of Oregon, and not under the laws of the United States for 
the alleged offense. Therefore it is contended the court trying him 
was without jurisdiction, its acts void, and he is entitled to his dis- 
charge. There is no law reserving exclusive jurisdiction to the courts 
of the United States of offenses committed on the Grande Ronde In- 
dian réservation. Therefore, generally speaking, crimes committed 
within the boundaries of that réservation are within the jurisdiction 
of the state courts of Oregon, and not the fédéral courts sitting in 
that state. Since the décision by the Suprême Court in the case In 
re Heff, 197 U. S. 488, 35 Sup. Ct. 506, 49 L. Ed. 848, it cannot be 
doubted, I think, under act Cong. Feb. 8, 1887, c. 119, 34 Stat. 388„ 
when Indians hâve been allotted in severalty and hâve received their 
patent, they are no longer wards of the government, but are citizens 
of the United States and of the state in which they réside, and are en- 
titled to ail the rights guaranteed to ail citizens of such state, and 
are amenable to the criminal laws of such state, to the same extent and 
in the same manner as any other citizen of the state, and they are not 
amenable to the criminal laws of the United States or présentable or 
triable in the courts of the United States sitting in such state, unless 
the offense charged against them be committed within territory over 
which the government has reserved exclusive jurisdiction to its courts. 
If, therefore, the allégations of the pétition filed in this case for the 
writ are to be taken as true for the purpose of this hearing, or if the 
allégations of fact in regard to the allotment and conséquent citizen- 
ship of the petitioner is open to inquiry in this court and may be prov- 
en upon a trial, he would be entitled to his discharge; but does this 
conclusion entitle petitioner to the writ demanded in this case? I 
think not, and for this reason. It is not the province of a proceeding 
in habeas corpus to review or retry the original case in which the peti- 
tioner was tried and convicted or to re-examine the issues of fact tried 
and determined in that case, or to call in question the existence of such 
facts as were essential to the judgment rendered in the case. If, as 
a matter of law, arising on the face of the record made in the trial 
of the case, the court rendering the judgment acted without jurisdic- 
tion, then its judgment is void, and such resuit may be declared in this 
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habeas corpus proceeding. Act Cong, March 3, 1885, c 341, 23 
Stot. 385j provides as follows : 

"Sec. 9. That Immediately upon and after the date of the passage of thla 
act ail Indians, committing against the person. or property of anotber Indian 
or other person any of the foUowing crimes, namely, murder, manslaughter, 
râpe, assault wlth Intent to klll, arson, burglary, and larceny wlthin any Terri- 
tory ot the United States, and either wlthin or without an Indian réservation, 
shall be subject therefor to the laws of sueh Territory relatlng to sald crimes, 
and shall be trled therefor In the same courts and In the same manner and 
shall be subject to the same penalties as are ail other persons charged with 
the commission of sald crimes, respeetively ; and the said courts are hereby 
given jurisdlctlon In ail such cases; and ail such Indians commltting any of 
the above crimes against the person or property of another Indian or other 
person wlthin the boundaries of any State of the United States, and within 
the llmlts of any Indian réservation, shall be subject to the same laws, trled 
in the same courts and In the same manner, and subject to the same penalties 
as are ail other persons committlng any of the above crimes within the ex- 
clusive jurisdlctlon of the United States." 

It was under this act as amendatory of section 5339 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3639], that Savage was tried, 
convicted, and sentenced. His plea of not guilty interposed to the 
charge there made against him of necessity put in issue the very ques- 
tion of fact hère attempted to be rehtigated on his pétition; that is, 
the fact whether he and the deceased were allotted Indians at the time 
the crime was committed, and thus his crime was not within the ju- 
risdiction of the court, or whether they were nonallotted Indians and 
subject to its jurisdiction, for the détermination of this issue of fact 
inhereS in and is essential to the judgment of conviction entered against 
him. In other words, in contemplation of law, the trial court was giv- 
en jurisdiction over a class subject to certain exceptions. The fact 
that the court proceeded to judgment against défendant therein is a 
conclusive détermination that the exception did not exist in such case, 
or, if it did in fact exist, that the fact was erroneously determined 
by the court and jury against the défendant. But errors of fact or 
errors of mixed fact and law must be corrected on appeal, not by pro- 
ceedings in habeas corpus. 

It follows the judgment of conviction is conclusive against the fact 
hère sought to be drawn into litigation in this case, and that the péti- 
tion must be denied. It is so ordered. 



JONES V. BARRT'S E^'RS. 

(Circuit Court, D. Connectieut January 6, 1908.) 

No. 577. 

GtTARANTY— DiSCHABGE OF GUABANTOE— ALTERATION DP CONTEACT. 

Pending performance of a contract for the construction of a sehooner, 
the dimensions were changed by Increasing the depth of the hold six Inch- 
es lu the shallowest place, and by increasing the price $300. Held, that 
such changes In the contract were material, and, having been made with- 
out the consent of the eontractor's guarantor, he was diseharged. 

£Ed. Note. — ^For Cases' in point, see Cent Dlg. vol. 25, Guaranty, { 64.} 
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2. Samtî — AdvaSce Payment. 

Where plaintiff made nn aclvance payment on the purehase price of a 
schooner without the consent of tlie contractor's guarantor to enable the 
contracter to procure additional help to hasten the work, so that there 
was not enough of the last ihstallment of the price retained to finish the 
vessel, the guarantor was discharged. 

James D. Dewell, Jr., for plaintiff. 
Brandegee, Noyés & Brennan, for défendants. 

PLA.TT, District Judge. This is an action at law to recover upon 
a guaranty executed by Carlos Barry, the défendants' décèdent. The 
défenses are that the money was not expended in completing the vessel 
according to the contract, and that the contract was altered by the par- 
ties after being made and guaranteed, and that the last payment was 
not according to the contract, and without the knowledge of Barry 
that it was so made. It was tried by stipulation to the court without 
a jury, and I therefore make the following findings of fact and conclu- 
sions of law: 

Findings of Fact. 

(1) The plaintiff at the time of the matters hereinafter mentioned 
was and now is a résident and citizen of the state of New York. Car- 
los Barry, named as défendant, was at said times and at the commence- 
ment of this action a résident and citizen of the state of Connecticut, 
but died since the commencement of this action, and his executors hâve 
entered to défend. 

(3) On December 7, 1903, one M. B. McDonald entered into a con- 
tract in writing with the plaintiff for the construction of a four-masted 
schooner, a cooy of which contract is annexed to the complaint and 
marked "Exhibit A." 

(3) On December 23, 1903, the said Carlos Barry executed an agree- 
ment of guaranty, a copy of which is annexed to the complaint mark- 
ed, "Exhibit B." 

(4) After the exécution of said contract ("Exhibit A"), the said 
McDonald commenced the construction and building of the said schoon- 
er, and continued to furnish labor and materials therefor until on or 
about January 9, 1905, when certain attachments were placed upon 
said schooner in certain actions brought against said McDonald, and 
thereafter the said McDonald performed no work and furnished no 
material for the construction of said schooner. 

(5) On February 3, 1905, the said McDonald was adjudicated a 
bankrupt in the United States District Court for the District of Con- 
necticut, and on February 23, 1905, Amos R. Chapman was appointed 
and duly qualified as the trustée of his estate, and said trustée, although 
requested, refused to complète said schooner; the same being then 
uncompleted. 

(6) Said Barry had notice of the said attachments, of said adjudica- 
tion in bankruptcy, and of the fact that the said trustée refused to 
complète said schooner. 

(7) The plaintiff upon the trial presented testimony which satisfîed 
me that lie had expended a considérable amount of money in com- 

158 F.— 14 
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pleting the schooner, over and above the contract price ; but, in view of 
my findings under the défenses pleaded, it is unnecessary to fix the 
exact amount. The vessel had been painted according to contract and 
the dry dock, and repainting charge ($331.82), caused by the long de- 
lay, ought to be deducted. The Sutton spar item, for vaKie of one- 
sixty-fourth of vessel, was not cash paid on the spar account, and the 
amount $689.96 was taken out of McDonald's contract price by the 
plaintiff. He cannot charge it over again and hold the guarantor there- 
for. Thèse two items must be deducted from the claimed amount, 
$1,669.34, leaving $657.56 as the maximum possible claim. 

(8) After the exécution of said contract ("Exhibit A"), the plaintiff 
and said McDonald changed said contract by changing the dimensions 
of said schooner, to wit: by increasing the depth of the hold in the 
shallowest place from 13 feet to 13 feet 6 inches, and by increasing the 
price $300. 

(9) On or about December 5, 1904, the plaintiff, without the knowl- 
edge of the said Barry, paid to said McDonald the sum of $1,784.34 on 
account of the final payment of $6,000. At the time of this payment 
the said vessel was not completed, and she had not been delivered to 
the plaintiff. The plaintiff made such payment, so that said McDonald 
might procure additional men to hurry up the work on said schooner. 

(10) About a month after such payment, the plaintiff's attorney met 
said Barry and told him that some payment had been made on account 
of the last installment, but he did not state the amount, nor did he know 
the amount at that time. Said Barry replied by asking the attorney 
whether enough had been retained to finish the vessel, and the attorney 
expressed the opinion that, if the spar had been paid for, sufficient had 
been retained for that purpose. The spar had not been paid for at 
that time. 

Conclusions of Law. 

1. Said contract was materially changed by the altération of the spéc- 
ifications and price. 

2. Said Barry, as guarantor, was discharged by the change in the 
specifica:tions of the contract. 

3. Said contract was materially changed by the advance payment of 
the last installment of the contract price. 

4. Said Barry was discharged by the advance payment of a part of 
the last installment of the contract price. 

5. Said Barry never waived his discharge arising from the altéra- 
tions in the contract. 

6. Judgment should be rendered for the défendants. 
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PROCTOR COAL CO. v. UNITED STATES FIDELITY & GUARANTY CO. 

(Circuit Court, N. D. Georgia. December 23, 1907.) 

Removal of Causes — Résidence — Jurisdiction. 

Complainant, a corporation and citizen of KenttieUy, sued défendant, a 
corporation and citizen of Maryland. in a Georsia state court. Défendant 
removed the cause to tbe TJnited States Circuit Court for diversity of 
citizenship, wliere the cause was peruiitted to remain more tlian flve years, 
durlng wliicli complainant had tlie cause set down for liearing on de- 
murrer, and twice flled amendments to its pleadlngs, and tlien moved to 
remand the cause to the state court on the ground that neither complain- 
ant nor défendant was a résident of the district. Held, that such objec- 
tion had been walved by both parties, and that the court had jurisdiction. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, i 216.] 

Dorsey, Brewster, Howell & Heyman, for complainant. 
Smith, Hammond & Smith, for défendant. 

NEWMAN, District Judge. This motion to remand and the détermi- 
nation of the question raised on the motion dépends upon the efïect to be 
given In re Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 h. Ed. 264. The 
complainant is a corporation and a citizen of the state of Kentucky. 
The défendant is a corporation and a citizen of the state of Mary- 
land. This case was removed by the défendant to this court from the 
state court March 10, 1902, and no objection whatever has since been 
made as to the jurisdiction of the court by the complainant. On the 
contrary, the complainant has twice fîled amendments, and had the 
case set down for hearing on the demurrer. Counsel hâve thorough- 
ly argued the demurrer, and there has been a décision and an opinion 
filed on the questions raised (124 Fed. 424, July 11, 1903). If the 
right of the court in this district to retain this case and to continue 
and conclude it can be waived, it has been by the complainant's action. 

Since the décision in the Wisner Case several courts hâve considered 
its effect. In Yellow Aster, etc., Co. v. Crâne Company, 150 Fed. 
580, 80 C. C. A. 566, tbe Circuit Court of Appeals for the Ninth Cir- 
cuit apparently treated the Wisner Case as determining that the Cir- 
cuit Court was entirely without jurisdiction as to a removed case 
where neither party at action was a citizen or résident of the state of 
California. Judge Saunders in the Circuit Court for the Eastern Dis- 
trict of Louisiana entertained a similar view in Goldberg et al. v. 
German Insurance Company, 152 Fed. 831. lie cites the Yellow Aster 
Case, supra. Of the same purport is a décision by Judge Van Fleet 
of the Northern District of California in Baxter v. Hammond Mfg. 
Co. (C. C.) 154 Fed. 992. He also cites the Yellow Aster Case as hav- 
ing been decided by the Circuit Court of Appeals of his circuit. A 
contrary view is entertained by Circuit Judge Eowell in Corwin Mfg. 
Co. V. Henrici Washer Company (C. C.) 151 Fed. 938. His décision 
and his opinion of the extent and effect of the Wisner Case, which 
he cites and discusses, is shown by a headnote in the case as follows: 

"The objection to the jurisdiction of a fédéral court of a cause brought into 
such court by removal, oa the ground that neither party is a résident of the 
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district, is waived where after removal the plaintifC enters a gênerai appear- 
ance in tlie fédéral court." 

Judge Lowell quotas an expression from the Wisner Case, which 
has caused much doubt as to the effect of the décision, as foUows : 

"But it is contended that the défendant was entitled to remove the case to 
the Circuit Court, and, as by bis pétition for removal he waived the objec- 
tion, so far as he was personally concerned, that he was not sued in his dis- 
trict, hence that the Circuit Court obtained jurlsdietion over the suit. This 
does not follow, inasmuch as in view of the Intention of Congress by the act 
of 1887 to contract the jurisdlction of the Circuit Court, and of the limitations 
iinposed thereby, jurisdictiou of the suit could uot hâve obtained, eveu with 
the consent of both parties." 

Judge Lowell then proceeds : 

"By the last clause quoted the plaintiff hère argues the Suprême Court de- 
clared that, 'even with the consent of both parties,' thls court cannot take ju- 
risdiction of this proceedlng, and so the case must be remanded to the state 
court. But this cannot be the correct interprétation of the dictum just quot- 
ed. As it stands, it is applicable alike to suits brought original'ly in the Cir- 
cuit Court aiia to those removed there. Yet In the Wisner Case the Suprême 
Court went on to observe : 'In Central Trust Company v. McGeorge, 151 U. S. 
129, 14 Sup. Ot. 286, 38 L. Ed. 98, it was assumed, however, that the require- 
ment that no suit should be brought In any other district than that of the 
plaintiff or of the défendant might be waived, where neither resided thereln, 
because in that case the nonrcsident plaintlfï had sued in the Circuit Court 
and the nonresideut défendant had answered on the merlts, which showed the 
consent of both parties and not unnaturally led to the resuit annouriced, while 
in this case there was no such consent' " 

Gerling v. B. & O. R. R., 151 U. S. 673, 688, 14 Sup. Ct. 533, 38 
L. Ed. 311, was then cited to the same effect. 

Circuit Judge Lurton, in Horn v. Père Marquette R. Co. (C. C.) 151 
Fed. 626>, after discussing Central Trust Company v. McGeorge, 151 
U. S. 139, 14 Sup. Ct. 386, 38 L. Ed. 98, refers to the Wisner Case as 
f ollows ; 

"In the later case of Eix parte Wisner, 203 U. S. 449, 27 Sup. Ct; 150, 51 L. 
Ed. 264, it was held that a défendant sued in a state court in a district in 
which neither the plaintiff nor défendant was an inhabitant mlght remove the 
case and rely upon that objection. The case was distinguished from Central 
Trust Company v. McGeorge upon the ground of consent lu the one case and 
no consent by the removing défendant in the other." 

And in Railway Company v. Fisher, 155 Eed. 68, 83 C. C. A. 584, 
the Circuit Court of Appeals for the Sixth Circuit again considered 
the question, and in an opinion by Circuit Judge Lurton disposed of the 
matter in this language: 

"A question of jurisdlction of the court below was suggested by the court 
growing ont of the fact that the plaintlffs were citizens of the state of Mis- 
sissippi, the Louisville & Nashville Kailroad Company a corporation of the 
state of Kentucky, and the Pullman Palace Car Company, a corporation of 
the state of Illinois. The suits were brought in the circuit court of Shelby 
count,y, Tenn., and removed into the Circuit Court of the United States for 
the Western District of Tennessee upon the application of two défendant cor- 
porations solely upon dlversity of citizenship. Thus the suits were not brought 
within either the district of the plaintiff or that of the défendants, and, not 
being a suit which might hâve been originally brought in the court to which 
it was removed, was not properly removable to that court from the state 
court. Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264. But the 
défendant corporations might and dld waive any objection which they mlght 
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hâve made to being sued in a district of wliieli neittier tliey nor tlie plainUfC 
were inliabitniits by themselves removiiig the suits, and the plaintiff sub- 
mitted to t)ie juvisdiotion thus involted by falliiig to object iu any way to 
sufh reuioval and by submitting to a trial upou tlie merits. Tliis consent by 
both parties to the jurisdiction talies the case outside tlie anthority of Ex 
))arte Wisner, and brings It nnder Central Trust Co. v. JIcGeorge. 151 U. S. 
120, 14 Snp. et. 286, 38 L. Ed. 98, which is recognized in the former case as 
an anthority when both parties bave submitted to a suit in tlie district of 
ueither ; fédéral jurisdiction otherwise appearing. Corwin ilfg. Co. v. Ilen- 
rici Washer Co. (C. C.) 151 Fed. 938." 

My own view coïncides with that expressed in the latter cases, and I 
cannot add anything to what has been said by Judge Lovvell and Judge 
Lurton on this subject. Hère the Proctor Coal Company did not 
deny, but acquiesced in, the jurisdiction of the court, amended its 
déclaration, and proceeded upon the hearing of the demurrer in the 
case, which really to a large extent involved the whole controversy 
between it and the défendant company. The case has remained hère 
so long — more than five and a half years — and the hearing in the case 
has gone to such extent that the plaintiff has lost its right by its non- 
action in failing to object to the jurisdiction and by pleading to the 
merits, to now challenge the jurisdiction of the court in this district. 
Immediately upon the décision of the Wisner Case being brought to 
the attention of the court hère, a number of cases were remanded 
where there had been failure for some time to make the motion to 
remand, and where there had been some waivers by appearance and 
pleading. This was donc, however, because grave doubt was enter- 
tained as to whether under that décision the right to hâve the case re- 
manded could be waived. I am satisfied now that it can be waived, and 
has been in the présent case, and that the motion to remand in this case 
cornes too late, and should be denied, and it is so ordered. 
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(Circuit Court, D. New Jersey. December 26, 1907.) 

Bonds — Actions— Pleading— Allégations as to Seal— Tovvnsuip Eail- 
ROAD Aid Bonds. 

Where a déclaration on certain railroad aid bonds of a townsliip alleged 
that the bonds were niade by and under the hands and seals of the com- 
missioners of the township, the déclaration was not dcmurrable, in that 
it appeared thereby that the bonds were not sealed, as directed by the act 
autliorizing them, though the déclaration also averred that, when suit 
was brought, there was no formai seal or scroll on the bonds, but that 
they coutained a récital that the commissioners had set their liands and 
seals thereon on a specifled date, and that the township might not hâve 
had a seal, and that the individual seals of the commissioners would hâve 
had no légal efficaey, etc. 

Towxs—BoKDS— Execution— Seals— Aid to Railboads. 

Act N. J. April 9, 1868 (P. L. p. 91-5), authorizing the issuance of town- 
ship bonds in aid of a railroad company, and providing that township 
commissioners should execmte the bonds "under their hands and seals 
respectively," did not require that the bonds be sealed with the corporate 
seal of the township. 
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3. Bonds— AcnoNS—PLEADiNG— ALLEGATIONS AS TO Seal— TowNSHip Bonds. 

An averment In a déclaration on certain railroad ald bonds, executed 
by township commissioners, that the indlvidual Reals of the commissioners 
would hâve bad no légal efficacy, was the expression of a légal conc-liisiou, 
and not the averment of a (aet, and therefore did not destroy the efCect o( 
a previous allégation that the bonds were executed by and under the 
hands and seals of the commissioners. 

4. Pleading— Déclaration— DuPLiciTY— Mode op Making Objection. 

An objection to a déclaration for dupllcity should be takeu by motion 
to strlke out, and not by a gênerai demurrer. 

At Law. On demurrer to déclaration. 

Edmund Wilson and Isaac P. Runyon, for plaintiff. 
McCarter & English, for défendant. 

LANNING, District Judge. The demurrer présents the question 
whether the averments of the plaintiff's déclaration are sufficient to 
show the liability of the défendant upon five certain instruments de- 
scribed in the déclaration. The averments are that the five instru- 
ments were made as directed by the provisions of the act of the Légis- 
lature of New Jersey entitled "An act to authorize certain towns in 
the counties of Somerset, Morris, Essex, and Union to issue bonds 
and take stock in the Passaic Valley and Peapack Railroad Company," 
approved April 9, 1868 (P. L. p. 915). That act, in its first section, 
authorized the circuit court of any county in which a township propos- 
ing to issue bonds under the act should be situated to appoint "not more 
than three freeholders, résidents of such township, to be commissioners 
for such township to carry into efïect the purposes and provisions" of 
the act. The second section provided: 

"That it shall be lavvful for sàid commissioners to borrow on the faith and 
crédit of their respective tovcnships such sum of money, not exceediug ten per 
ceutum of the valuation of the real estate and laiided property of such town- 
ship to be ascertained by the assessment rolls thereof respectively for the 
year eighteen hundred and sixty-seven, for a terni not exceeding twenty-flve 
years, at a rate of interest not exceeding seven per centum per anuum. payable 
semiannually, and ,to exécute bonds therefor under thelr hands and seals re- 
spectively," etc. 

Concerning one of the five instruments sued on the déclaration con- 
tains the following averments: 

"And whereas, also, the sald défendant, on the said flrst day of Jauuary. 
eighteen hundred and sixty-nlne, In the county of Union aforesald, by and 
under the hands and seals of the sald Jonathan Bonnell, Jarvls Johnson and 
John Littell, commissioners of said tovpnship, duly appointed and sworn, as di- 
rected by the provisions of the said act of the Législature of New Jersey, en- 
titled 'An act to authorize certain towns In the couutles of Somerset, Morris, 
Essex and Union, to Issue bonds and take stock in the Passaic Valley and 
Peapack Kailroad Company,' approved April 9, 1808, did then and thcre make 
their certain other bond, bearing date the same day and year last meutioned, 
numbered ninety-four * * * and said bond signed and , sealed as afore- 
said, is shown to the court hère," etc. 

There are similar averments concerning each of the other four in- 
strument sued on. 

The causes of demurrer are ail based on the objection that it ap- 
pears by the déclaration that the instruments sued on are not sealed, 
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and therefore that they are not such instruments as the commissioners 
were authorized to issue. Put in the language of the defendant's coun- 
sel, the objection is that the "défendant interposes a demurrer on the 
ground that it appears from the plaintiff's déclaration that the require- 
ments of the said act of the Législature authorizing the issue of the 
township bonds hâve not becn complied with, and that the alleged bonds 
declared on, not being sealed instruments, are not in fact bonds, and 
are invalid under the said act." Evidently the défendant bas miscon- 
ceived the purport of the déclaration. The plaintifï has declared in 
express terms that the bonds were made "by and under the hands and 
seals of the said Jonathan Bonnell, Jarvis Johnson, and John Littell, 
commissioners of said township." Inasmuch as the averments above 
quoted from the déclaration must, on the hearing upon this demurrer, 
be assumed to be true, it appears at présent that the bonds are sealed. 
The défendant was probably induced to iile a demurrer, and to al- 
lège as its ground the absence of seals on the bonds, by the following 
averments df the déclaration concerning each of the five instruments: 

"The plaintifï avers: Tli.at at the présent time there is no formai seal or 
scroll on said bond, although said bond contains the following récital : 'In 
testimony vvhereof, the updersigned, commissioners of the said township of 
New Providence, in the county of Union, to carry into effect the purposes and 
provisions of the said act. dnly appointed, commissioned, and sworn, hâve 
hereunto set our hands and seals the first day of January, in the year of our 
Lord one thousand eight hnudred and slxty-nine. [Signed] .Tarvls Johnson. 
.John Llttell, Commissioners.' Tliat the township of New Providence aforesaid 
might not hâve had a seal, and the individual seals of the commissioners 
would hâve had no légal efflcacy. That the formai seal might hâve been 
afflxed, as certified to Ijy the commissioners aforesaid, and beconie detached 
since delivery of the bonds. In either event, the plaintifE avers the défend- 
ant is estopped from settiug up any défense, by reason of the omission of the 
formai seal, by force of the récital in said bond to the elïeet that said bond 
was executed under the hands and seals of said commissioners of the said 
township of New Providence, in the county of Union, as hereinbefore set out, 
the plaintifC being a boiia flde holder of said bond." 

As to thèse last-mentioned averments, it may be said that the légis- 
lative act did not require the bonds to be sealed with the corporate seal 
of the township. It directed the commissioners to exécute them "under 
their hands and seals respectively." The averment that "the township 
of New Providence aforesaid might not hâve had a seal" is therefore 
of no importance ; for, if there were such a seal, the commissioners had 
no authority to use it. The averment that "the individual seals of the 
commissioners would hâve had no légal efficacy" is the expression of a 
légal conclusion, and not the laverment of a fact. However irregular 
thèse last-mentioned averments may be, they do not destroy the efifect of 
the othcr averments in which it is expressly alleged that the bonds were 
sealed. That the déclaration is objectionable because of duplicity 
may be true; but duplicity must be objected to on a motion to strikc 
out, and not by a gênerai demurrer. Karnutï v. Kelch, 69 N. J. Law, 
499, 55 Atl. 163 ; Peter v. Middlesex & Sonier.set Traction Co., 69 
N. J. Law, 456, 55 Atl. 35; Hendrickson v. Pennsylvania R. R. Co., 
43 N. J. Law, 464. On this point alone, therefore, the demurrer must 
be overruled. 
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In the argument before me, counsel on both sides assumed that the 
bonds were never sealed. In view of the averment in the déclaration 
that they were sealed, and that they were sealed in the exact manner 
grescribed by the act, judgment on the demurrer cannot be founded on 
any such assumption. If the bonds were in fact never sealed, and such 
a défense shall hereafter be set up, the point may demand careful con- 
sidération. The présent is not the time for the décision of that ques- 
tion. 

The défendant may hâve leave to withdraw its demurrer and plead 
to the déclaration within 20 days after service upon its attorney of a 
ruie to that efïect. 



LOCKE V. BOARD OF CHOSEN FREEHOLDERS OF ATLANTIO 

COUNTÏ. 

(Circuit Court, D. New Jersey. January 2, 1908.) 

1. Beidges— Defects— Death of Tkaveleb— Public Corporation— Liabilitt. 

No Uability esisted at common law in a civil suit for injury to or death 
of a traveler eaused by the nonrepair of a bridge by a public corpora- 
tion ; the remedy being by indictment only. 

[Ed. Note. — For cases lu point, see Cent Dig. vol. 8, Bridges, §§ 80-105.] 

2. Same— Stattjtes— Pleading. 

Act N. J. March 15, 1860 (P. L. p. 285), provides that where the board of 
chosen freeholders of a county are chargeabie by law with the repair of 
any bridge, and shall wrongfuUy neglect to repair the same, by reason 
whereof any person shall receive Injury, he may bring an action of tres- 
pass against such board, and recover judgment to the extent of the dam- 
age. Held, that a déclaration thereunder for the death of plaintifï's In- 
testate by the nonrepair of a bridge, falling to allège facts showing that 
défendant board was "chargeabie by law" with the repair of the bridge 
and that it "wrongfuUy neglected" to repalr, was fatally détective. 

On Demurrer to Déclaration. 

Carrow & Kraft, for plaintifï. 
E. A. Higbee, for défendant. 

LANNING, District Judge. The plaintifï, as administratrix of the 
estate of Joseph L,. Locke, Jr., deceased, brings this action against the 
board of chosen freeholders of Atlantic county, N. J., to recover dam- 
ages resulting from the alleged wrongful neglect of the défendant to 
repair a certain bridge in the highway known as "Meadow Boulevard," 
over which the deceased was riding in an automobile. The gravamen 
of the plaintifï's complaint is that the défendant wrongfully neglected 
to keep the bridge in repair, and that the plaintifï's intestate was killed 
by reason of that négligence. 

It is conceded that no liability existed at common law in a civil suit 
for the nonrepair of a bridge by a public corporation. The remedy was 
by indictment only. In 1860, however, the Législature of New Jersey 
passed the following act: 

"That In ail cases where a townshlp or the board of chosen freeholders 
of a county are chargeabie by law with the érection, rebuilding or repair of 
any bridge or bridges, and the sald townshlp or board of chosen freeholders 
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shall wrougfuHy neglect to erect, rebuild or repair the same, by reason wliere- 
of any person or persons shall receive injury or damage in his or their per- 
sons or property, he or tliey may brinp: bis or thPir action of trespass on the 
case agai]ist said towiiship or said board of choseii freeholders, as the case 
may be, and recover judgment ngainst them to tlie extent of ail such damage 
sustained as aforesaid, which said .ludgment sliall be paid by tlie townshii) or 
comity, as the case may be." Act March 15, 1860 (P. L. p. 285). 

It is not sviggested by the défendant that the personal représentative 
of a deceased person vvho has corne to his death by the wrongful neg- 
lect of a board of chosen freeholders to repair a bridge may not main- 
tain an action under the above act, and therefore no considération has 
been given to that question. The most cursory reading of the section, 
however, shows that at least two things must exist to establisli liabih- 
ty as against a board of çliosen freeholders for failure to repair a 
bridge: First, that it is "chargeable by law" with such repair; and, 
second, that it shall "wrongfully neglect" to repair the bridge. In the 
déclaration in the présent action there are no facts alleged from which 
it may be inferred that the défendant, the board of chosen freeholders 
of Atlantic county, is in anywise "chargeable by law" with the repair 
of the bridge. Such chargeability should be not only proven in the 
case, but averred in the pleadings. Neither are there any averments 
from which it can be inferred that there was any "wrongful neglect" 
on the part of the défendant in the performance of the statutory duty 
imposed upon it by the section above quoted. The averments should 
be such as to show, not only that the bridge was out of repair, but 
that the board of chosen freeholders knew, or were chargeable with 
knowledge, of its want of repair. Thèse two principles are settled by 
the construction given to the statute by the Suprême Court and the 
Court of Errors and Appeals of the state of New Jersey in Spencer v. 
Freeholders of Hudson, 66 N. J. Law, 303, 49 Atl. 483, Creighton v. 
Freeholders of Hudson, 70 N. j. Law, 350, 57 Atl. 870, and Mattlage 
V. Freeholders of Hudson and Bergen, 73 N. J. Law, 51, 60 Atl. 195. 

The demurrer must be sustained. If the plaintiff desires so to do, 
she may hâve leave to amend her déclaration within 20 days after the 
défendant shall hâve served upon her a copy of a rule to that effect; 
otherwise, final judgment nil capiat may be entered by the défendant. 



THE MT. DESERT. 
(District Court, E. D. Virginia. December 17, 1907.) 

Maritime Lien— Repairs— Etfect op Charter. 

A provision of a charter party requiring the charterer to maintain the 
vessel in a thoroughly efficient state and to pay ail charges iucurred in 
her behalf cannot relieve the vessel from liability to one who repaired her 
after a collision, where the repairs were made under the supervision of 
the owners, who aiso sued for and recovered damages for the collision 
from the vessel In fault. A furnlsher of supplies to the vessel, however, 
during the term of the charter, who had, or should hâve had, knowledge 
that she was under charter, is bound by the tenus of the charter party, 
and cannot hold the vessel therefor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
l§ 4-12.J 
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In Admiralty. Libel to recover for repairs. 

The steamer Mt. Désert, wliile uuder cliarter to the Tidewater Navigation 
Company for s<n"vice on the Chesapeake Bay and tributaries for the transpor- 
tation of passengers to and f rom the Jamestown Exposition, collided with the 
steamer Woodbury of the Old Dominion Line, necessitatiug the talving of the 
Mt. Désert to the shipyard of libelants for repalr. Thls libel was flled to re- 
oover for the amount of such repalr. Subséquent to the collision the owners 
of the 3It. Désert regularly llbeled tiie Woodbury, and recovered for the dam- 
ages sustaiued lu the collision, and collected the same, and the amount thereof 
is novv held by the Atlantic Trust & Deposlt Company, whlch seeks to apply 
the same to the gênerai Indebtedness of the Tidewater Navigation Company : 
the last-named company having made an asslgnment of its assets to the At- 
lantic Trust & Deposit Company. The charter party contamed the following 
provision: "That the charterer shall * * * maintaln her [the Mt. Désert j 
in a thoroughly eOiclent state in hull and machinery for the service; that the 
charterer-s shall provide and pay for ail the coals, fuel, port charges, pilotages. 
agenciés, and ail other charges whatsoever;" also that "notice shall be given 
by charterers to ail material and supply dealers that ail supplies and ma- 
terials furnlshed said steamer, during the period of this charter, are for ac- 
c'ount of charterers, and that the steamer and owners shall not be held respon- 
sible for same." 

Harry E. McCoy, for libelants. 
Riddleberger & Roper, for respondent. 

WADDILL, District Judge (after stating the facts as above). It 
may be conceded that ordinarily the provisions of the charter partv 
above recited would disentitle the libelants to recover against the Mt. 
Désert for the repairs put upon her, covered by the claim in suit. 
Still, under the facts and circumstances of this case, there can be no 
doubt of their right to recover. The owners of the Mt. Désert not 
only supervised the work done upon her, rendered necessary by the 
collision with the Woodbury, while in libelants' shipyard, but they 
subsequently libeled the Woodbury, and received damages for the 
very work now sought to be paid for; that is, for restoring the Mt. 
Désert to seàworthy condition. To take this money and turn it over 
to the gênerai .^creditorsof the Tidewater Navigation Company, leav- 
ing the libelants unpaid, and hâve the Mt. Désert escape liability be- 
cause, forsooth, the provisions of the charter party may hâve been in- 
tended to protect her from responsibility such as is sought to be en- 
forced hère, would be unconscionable. The money awarded for the 
injury to the Mt. Désert that the libelants. repaired is in the hands 
of the Atlantic Trust & Deposit Company, placed there by the owners 
of the Mt. Desért to awâit the detefriiinâtion Of this controversy, and 
the same should be paid to libelants. If the owners of the Mt. Désert 
hâve plaCed the same beyond their control, thèse libelants should not 
be denied their right of recôvery herein against the vessel which they 
repaired. 

What has been said as to the libelants' daim applies with equal 
force to that of the petitioner the Norfolk Marine Railway Company, 
and also to that of the petitioner Hudgirts,whose supplies were fur- 
nished upon thé express order of the owners of the Mt. Désert. 

The daim of the petitioner the Southern Supply Company was for 
supplies necessary for the opération of the steamer; and while it is 
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triie they were furnished either upon the order of the master o£ the 
Mt. Désert, or her engineer, still it was under such circumstances as 
that her owners should not be held responsible for. The steamer 
was being operated by the Tidewater Navigation Company, regularly 
engaged under a charter party, for the carriage of passengers from 
the port of Norfolk to the Jamestovvn Exposition during the Exposi- 
tion period, and the petitioner had such knowledge or opportunities 
of knowledge of the fact that the Mt. Désert was not owned by the 
Tidewater Navigation Company, and was operated under such charter 
party, as to put it upon notice of the terms artd conditions thereof ; 
and, having faded to exercise proper diligence in this respect, the Mt. 
Désert should not be held responsible for the petitioner's bills. The 
pétition is accordingly dismissed. 

A decree may be entered in favor of the libelants for the amount 
claimed by them ; also for the petitioner the Norfolk Marine Railway 
Company, and also for the petitioner R. W. Hudgins, for the amounts 
of their respective claims. 
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HUGHES V. SAME. 

(Circuit Court, D. Connecticut. December 31, 1907.) 

Nos. 1,208, 1,209. 

1. EsTOPPEL— Watees and Water Courses— Flooding Lands— Abatement of 

Dam. 

A landowner whose laiid is flooded by a dam on the stream bclow liiiu 
may be estopped to assert bis rlgbt to a niandatory injunc-tiou to abate 
the dam, eveii after its eompletion, by negotiatioiis for a sottlpiiieut wiiieli 
indueed the owner of the dam to believe that damages would ue atcepted. 
in vvhich belief it made settlements wlth other laudowners aud expended 
money in tlie extension of its plants, dépendent ou the dam for power. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Estoppel, §§ 264- 
275.] 

2. Same. 

Owners of riparian lauds flooded by a dam on the stream below built 
by a Company to furnish power for electrlc light plants, who indueed rep- 
résentatives of the Company to believe that, when the estent of the in- 
jury to their lands should be known, they would accept payment ot dam- 
ages therefor, and who made no objection to the building of the dam are 
estopped to demand relief by a mandatory injunctlon to abate the dam 
after it bas been conipleted, and the company's plants hâve been built 
and put into opération, and will be left to their remedy by actions at 
law for damages or lu e^iuity by an assessment of damages as for a con- 
tiuuing trespass. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Estoppel, §§ 264- 
275.] 

In Equity. Suits for injunction. On final hearing. 

C. Walter Artz, Henry A. Parmelee, and Henry H. Townshend, for 
plaintiflfs. 

Henry Stoddard and Arthur L. Shipman, for défendant. 
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PLATT, District Judge. At the outset thèse cases and the Andrus 
Gase, 145 Fed. 47, came up together seeking preliminary injunctions 
on affidavits. 

After hearing them, I indicated an indisposition to grant the manda- 
tory relief prayed for ; but, to facilitate matters, offered to hear either 
one of the cases on the merits in open court, as our rules permit, giv- 
ing counsel for the plaintiffs his choice as to which one he would sé- 
lect. His knowledge of the matter was as comprehensive then as now. 
He chose the Andrus Case, 145 Fed. 47, and, as soon as the hearing 
was concluded, injunctive relief was refused, after an ofïer to per- 
mit the usual procédure in damages to go forward had been rejected. 
This action was sustained by the Court of Appeals (147 Fed. 76, 
77 C. C. A. 248) and certiorari denied by the Suprême Court (203 U. 
S. 596, 27 Sup. Ct. 784, 51 ly. Ed. 333). Since that time the matters 
now passed upon hâve been vigorously pressed. After listening to 
the arguments, I am persuaded that counsel acted advisedly when he 
picked out the Andrus Case for the first final hearing. The obstacles 
in the Griffith Case certainly are greater, and the same thing may be 
said of the Hughes Case, unless it be admitted that negotiations as 
to the sale of the premises outright, or for a certain amount to be paid 
by way of damages, must hâve taken place bef ore the trespass was com- 
mitted to hâve any weight as an estoppel or waiver. I cannot so un- 
derstand the law. 

Such doings by the complainants after the trespass, as would lead the 
défendant to believe that a money compensation might be arrived at, 
would and did affect the defendant's position, both in regard to other 
settlements with landowners and in regard to the extension of its pow- 
er for use in electric lighting and otherwise. From the standpoint of 
waiver alone, barring the question of a strictly équitable estoppel, the 
acts of the plaintiffs deprived them of the right to enforce by injunc- 
tion their full original rights. The rule of greater convenience also 
had weight with me in the Andrus Case, and, although not specifically 
discussed by the higher court, must hâve operated there also. I think 
it is entitled to considérable prominence in reaching a final conclusion. 
Is it better that a dairy farmer should suffer travail of spirit, or that 
many people should endure darkness and be deprived of motive pow- 
er? It is as plain as a pikestaff that an injunction would place the 
plaintiffs in a position where they could hold a pistol at the head of the 
défendant corporation, and demand what price they please for their 
lands. It is beyond imagination to picture them as insisting upon the 
removal of the dam, and resuming their dairy farming in pastoral se- 
clusion and simplicity. If it were to be so, however, the removal, be- 
sides injuring the défendant and many other innocent people, might 
do a real harm to the farmers themselves ; for it is fair to assume that, 
by accepting the alternative which is open to them, they would be in 
a better condition than would await them after the destruction of the 
dam had restored them to their primeval state of peace and good will. 

The allégations in each of the three original bills were broad enough 
to sustain the demand for injunctive relief, but in each there has not 
appeared any proof to sustain the absolutely necessary charge that be- 
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fore building the dam the défendant corporation knew that after it had 
been built the water must flood the complainants' lands to their con- 
stant damage, and kept that fact concealed from the complainants. 
As the cases actually stand at this moment, the proper course to be 
pursued is so clear that further comment would be valueless. The 
plaintiffs hâve corne into a court of equity, and are entitled to such re- 
lief as upon the facts shoAvn such a court can grant. Injunctive re- 
lief is impossible. If the plaintiffs wish the damage to their premises 
to be ascertained in accordance with chancery practice, sùch relief is 
at their hands. 

The acceptance of this alternative ought to be within a reasonable 
time. If such acceptance shall be filed within 60 days, a master will 
be appointed. If not, let the bills be dismissed. 



McNULTY V. WIKSEN et al. 
(District Court, E. D. Pennsylvania. January 2, 1908.) 

Xo. 2. 

Eqtiitt— Repoet of Master— Exceptions— PiiEStiMPTioNS. 

On exceptions to a master's report tlenying relief in an action by a bonk- 
rupt's trustée to recover certain book aceonnts alleged to hâve been trans- 
ferred in fraud of creditors, such report must be taken to be prima tacie 
correct. 

Exceptions to Master's Report. 

Edmund B. Seymour, Jr., and Greenwald & Mayer, for complainant. 
Julius C. Levi, for respondents. 

J. B. McPHERSON, District Judge. An involuntary pétition in 
bankruptcy was filed against Wiesen Bros, on October 6, 1903, follow- 
ed by an adjudication on October 27th, and the appointment of a 
trustée in due course. In May, 1904, the trustée filed this bill in equi- 
ty to compel the respondents to account for money received by them 
under circumstances that are thus set forth in the bill of complaint: 

"(5) That on or about the 15th day of September, 1903, the said flrm of 
Wiesen Bros, did assign or transfer to the said flrm of Wiesen, Ingber & Wert- 
heimer book accounts payable to the said flrm of Wiesen Bros, to the amount 
of and in the sum of $16,661.81. 

"(C) That Elias Wiesen, one of the bankrupts aforesaid, bas testifled before 
the référée in the case of Wiesen Bros., that he knew between the lôth and 
20th days of September, 1903, that the firm of Wiesen Bros, was in failing 
circumstances. 

"(7) That Morris Wiesen, a partner in the said firm Of Wiesen, Ingber & 
Werthelmer, is a brother of Léon Wiesen and the others forming the flrm of 
Wiesen Bros, aforesaid. 

"(8) That said transfer or assignment of book accounts to the value of $10,- 
001.81 was made within four months next preceding the Cth day of October, 
1903, with intent to delay, hinder, and defraud the creditors of the said Wiesen 
Bros. 

"(9) That your orator is informed and believes that the .transfer aforesaid 
was not made for a présent fair considération, in that no money was paid 
for said transfer, nor were goods or merchandlse given in exchauge there- 
for." 
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To thèse averments the following answer vvas made: 

"In answer to the averments of the flfth paragraph of complaùiant's bill, 
we say that between the 17th and 29tb days of September, 1903, by a séries 
of assignments. duly executed, the said firm of Wiesen Bros, did sell, asslgu, 
transfer, and set over jinto the respondents ail their right, title, and iuterest 
of, in. and to a number of book accounts to the amount of and in the sum of 
.$16,634.95, for whlch the said respondents paid the said firm of Wiesen Bros, 
the sum of $12,100 therefor. 

"In answer to the sixth paragraph of complainants' bill, we would state 
that we are in ignorance of the f acts set forth therein ; but, if it be material 
to the issue, we pray that tlie complainants may be put to proof of the same. 

"We admit the facts contained in paragraph 7 of complainants' bill. 

"We deny the facts contained in the eighth paragraph of complainants' bill. 
to wit, that the transfer or assignment of the book accounts to the value of 
.$16,661.81, as alleged in said paragraph, was made within four months next 
preceding the 6th day of October, 190.3, v^ith intent to delay, hinder, and de- 
fraud the creditors of the said Wiesen Bros. On the contrary, the respond- 
ents aver in answer thereto that the purchase of the said book accounts was 
made by the respondents from the flrm of Wiesen Bros, for a présent fair 
considération without any intent or thought on the part of the said re- 
spondeiîts to delay, hinder, and defraud thè creditors of the said flrni of 
Wiesen Bros, or any of them, and that we are the présent holders of said book 
accounts for a good and valuable considération without notice of any defect 
of title. 

"We further deny that the transfer of the aforesaid book accounts of Wie- 
sen Bros, was not made for a présent fair considération, in that no money 
was pald for said transfer, nor were goods or merchandise given in exchange 
therefor, but we aver that there was paid for the said book accounts by us 
the sum of $12,100 in cash, whieh was a full, fair, présent, and adéquate con- 
sidération for the purchase of the said book accounts." 

After replication, the issues thus raised were referred to a master, 
who took a large amount of tcstimony and reported in favor of the 
respondents, recommending that the bill be dismissed. 

It will be observed that the questions for détermination are purely 
questions of fact. It is not sought to set aside the transaction as a préf- 
érence, but the ground of the bill is distinctly stated to be a traiisfer of 
property with intent to delay, hinder, and defraud the other creditors 
of the bankrupts. This intent is positively denied, and the respondents 
aver that the sale was made in good faith, and for a full, fair, présent, 
and adéquate considération. In support of thèse confîicting averments, 
the testiniony of witnesses was heard by the master, and, as already 
stated, he bas corne to the conclusion that the charge of fraud has 
not béen established. I hâve read and considered ail the évidence of- 
fered by the i parties; and, while I think it must be admitted that the 
transaction was somewhat out of the usual course, I am unable to say 
that the master has erred in his important findings of fact. Âssuming 
their correçtness— and they must be taken prima facie to be correct—' 
it follows that the bill must be dismissed. 

A decree may be entered to that effect. 
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In le RUDNICK & CO. 

(District Court, S. D. New York. May, 1907.) 

1. Bankruptcy— Seizuee in Rbplevin— Vacation— Statutes. 

Bankr. Act .luly 1, 1898, c. 541, § 67f, 30 Stat. .565 [U. S. Comp. St. 1901, 
p. .3450], provides that ail levies obtained througii légal proceedings ugainst 
a person who is insolvent at any time witliin four months prior to tlie 
flling of a pétition in bankruptcy against him sliall be void in case he is 
adjudged a bankrupt, and tbe property affected by the levy or other lien 
shall be deemed wliolly discharged and released from the saine, and sliall 
pass to the trustée as a part of the bankrupt's estate, unless the court shall 
order that the lien be preserved for the benetit of the estate, etc. Held, 
that su<A section was sufHciently broad to vacate a seizure of garments 
under a writ of replevin requiring the ofïieer to take certain designated 
cloth whieh It was clalmed had been manufactured Into the garments re- 
plevied; the levy having been made on the day prior to the filing of a 
bankruptcy pétition against the debtor and the appointment of a temporary 
receiver of his property. 

2. Same. 

Where, on the day prior to the institution of bankruptcy proceedlngs, 
a creditor sued out a replevin requiring the sheriff to take a specifled quan- 
tity of cloth, under whieh writ the sheriff toolî; possession of a quantity 
of manufactured clothing, on the theory that such elotliing had been manu- 
factured out of the cloth described in the writ, it was the duty of the bank- 
ruptcy court to vacate such levy and détermine the creditor's daim in or- 
der that he shouid not appropriate more thau the cloth or its proceeds, 
to the préjudice of other creditors. 

3. Same— Trial of Title. 

Where replevin is brouglit before bankruptcy proceedings, and no other 
question but that of title is to be litigated, the bankruptcy court may per- 
mit such question to be tried in the replevin action if there bas been no 
excessive levy, and the bond given is ample for the protection of creditors. 

y 

In Bankruptcy. 

Upon pétition of receiver for an order requiring the sheriff of the county of 
New York to show cause why he shouid not deliver 386 garments to petitlon- 
er, and that pending the détermination of the application the sheriff be stayed 
from delivering said property to any person other than petitioiier, and from 
otherwlse iriterfering witli the same except for the préservation thereof. 

By the duly verlfied pétition of Robert A. Inch, the receiver, it appeared: 

"(1) That an involuntaiy pétition was filed in this court against the above- 
named bankrupt on the 20th day of April, 1907, aud on the same day an 
order was made appointing your petitioner temiwrary receiver in banlu-uptcy 
herein, and your xjetltioner bas quaiified by filing his bond as required by the 
order of his appointment, whieh bond bas been approved ; that petitioner bas 
taken possession of the property of the above-named bankrupt. 

"(2) Petitioner further allèges that in an action begun in the City Court 
of the City of New York by Simon Brinn and Louis Brinn, plaintiffs, against 
L. Rudnick & Co., the above-named bankrupt, défendant, whieh action was 
brought on behalf of said plaintiffs by Marcusson Bros., their attorneys, of No. 
132 Nassau street, a writ of replevin was issued to the sheriff of the county 
of New York on the 19th day of April, 1907, requiring him to replevy in said 
action the foliowing described property: 242% yards of blue cloth, known 
as 'Tbibet goods,' attached to whieh is a tag beariug name, 'S. Brinn & Bro.' 
451% yards of blue cloth, known as 'Thibet goods,' attached to whieh is a 
tag bearing name, 'S. Brinn & Bro.' 102% yards of red serge cloth, style num- 
ber being 'R. 15,' whieh appears on a tag attached to the cloth. 1,58 yards of 
serge cloth royal color, style number being 'E. 15,' whieh appears on a tag at- 
tached to the cloth. 
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"(3) That, pursuant to said writ o£ replevin, the sherlff of tlie county of 
New York took into his possession on said 19tli day of April, 1907, ïrom the 
premises of the above-uamed bankrupt, 386 manufactured children's cloaks and 
suits, claiming that said cloaks and suits were made vfi of the cloth liere- 
inabove referred to. 

"(4) Petltioner further allèges that it is neeessary, in order to protect the 
interests of the estate and the gênerai croditors of the above-named bankrupt, 
that said sheriff deliver the property replevied by him as aforesaid to yoiir pe- 
tltioner, and that the plaintiffs in said replevin action be couipelled to prose- 
cute any claim that they may bave for the rccovery of the cloth replevied by 
them In said action in the City Court, in this court, according to the usual 
réclamation proceedings. 

"(5) That the sheritï of New York county did not take into his possession 
in said replevin suit any of the cloth called for in his writ unmanufactured, 
but satisfled the same sojely by receiving from the bankrupt the said 38G 
garments above referred to." 

Stern, Singers & Barr and Wm. Jno. Barr, for receiver. 
Marcusson Bros., for replevying créditer. 

HOUGH, District Judge. 1. In my opinion the language of 
section 67î, Act July 1, 1898 (30 Stat. 565, c. 541 [U. S. Conip. St. 
1901, p. 3450]), is broad enough to vacate this seizure in replevin, 
and I further think that the reasoning of the décision in Re Weinger 
(D. C.) 11 Am. Banlcr. Rep. 424, 126 Fed. 875, sustains that conclu- 
sion. 

2. In this particuiar case the circumstances of the replevin are quite 
aggravated. The balance of évidence as contained in the affidavits is 
that the plaintiffs in replevin seized nothing that belonged to them, and 
nothing that fairly and honestly answered to the réquisition in replevin. 
But, even if they did take the garments made out of their cloth, it is 
the obvious duty of this court in the interest of ail creditors to see to 
it that they do not appropriate anything but the cloth or the proceeds 
thereof. 

3. There doubtless hâve been cases, and will be again, where a re- 
plevin is brought before bankruptcy, and no other question but that of 
title is suspected to exist in the replevin suit. Under such circum- 
stances, if it were satisfactorily shown to this court that the bond or 
undertaking was ample and there had been no excess levy, it would ob- 
viously be in the interests of economy to permit the question of title to 
be tried out. This is not such a case. 

The motion is granted, on payment of ail lawful charges of the 
sherifï. 
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AMEUTCAN SMELTING & REFINING CO. et al. v. GODFREY et al. 

(Circuit Court of Appeals, Eighth Circuit. Noveinber 4, 1907.) 
Nos. 2548-2551. 

1. Courts— JuBiSDiCTioN of Fedeeal Coubts— Amouwt ob Value in Con- 

TBOVEBSY. 

In a suit to enjoin the maintenance of a nuisance, tlie matter in dis- 
pute, for tlie purpose of deterniining tlie jurisdiction of a fédéral court, 
Is not the damage resulting to complainant from the alleged nuisance, 
but the right of défendant to maintain the same, and the value of such 
rjglit détermines the amount in eontroversy. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, §§ 890- 
897. 

Jurisdiction of Circuit Courts as determined by the amount in eontro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tenuent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 459. 

For other définitions, see Words and Phrases, vol. 1, p. 376; vol. 8, p. 
7574.] 

2. Nuisa:^ce— Suit to Abate— Défense. 

In a suit to enjoin the continuance of a business as a nuisance, it Is 
not a défense that the business is in the best place possible for the de- 
fendant, or that it is conducted in a proper manner with the latest de- 
vices, where the évidence shows that when so conducted it still results in 
very great damage to, if not the total destruction of, the property of com- 
plainants, who réside in the vicinity, and is a menace to health ; the rights 
of habitation being superior to the rights of trade. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Nuisance, §§ 5, 6, 
60-03.] 

3. Inju NOTION— Objections to Relief— Comparative Injubt. 

The fact that the actual injury resulting from the violation of a right 
is smali, and the interest to be affected by an injunction is large, should 
not, as a rule, weigh against the interposition of préventive power in 
equity, when it is clear that on one hand a right Is violated, and on the 
other a wrong committed ; and, in a suit for an injunction to abate a nui- 
sance, the question of the comparative injury to the parties from the 
granting or refusing of an injunction will not be considered on final hear- 
ing, where the existence of the nuisance Is undoubted, uniess in extrême 
cases. 

4t. Nuisance— Injunction— Utah Statuts. 

The statute of Utah (Laws 1903, p. 521, c. 58), authorizing a court in 
Its discrétion to refuse an injunction in a suit to abate a nuisance, on de- 
fendants giving a bond to pay ail damages recovered, applles only to pre- 
liminary injunetions, and cannot be construed to confer upon a court the 
power to perpetuate for ail time a nuisance, which would amount to the 
taking of private property merely upon the giving of a bond to pay dam- 
ages. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Nuisance, §§ 
55-58.] 

5. Same— Suit bt Landowners— Pboop of Ownbrship. 

In a suit by alleged landowners for abatement of a nuisance, where 
complainants testify without objection to their ownership as well as pos- 
session and occupancy of their lands, such testimony, although to a légal 
conclusion as to ownership, cannot be disregarded, and is suflicient to 
support the suit. 

6. Same— Equitt Jubisdiction— Irréparable Injury. 

The injury to owners of land, on which they réside and hâve fruit and 
ornamental trees, from a nuisance which endangers their health and de- 
stroys their trees is irréparable, and a court of equity is not without ju- 

158 F.— 15 
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rlsdiction to protect them by an injunetion merely because they might re- 
cover damages In actions at law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Injunetion, |§ 

55-57.1 

7. SaMK— RiGHT TO INJUNCTION. 

Complainants to ttie number of over 400, owning farms in the same 
Tieinity aggregating over 9,000 acres, on wliieli they resided, brouglit suit 
to enjoin the opération of smelters owned by différent corporations as 
nuisances. The évidence showed that in the smelting of sulphide ores 
sulphur dioxlde and also arsenical fumes were discharged Into the air 
by the smelters, and that those from the différent smelters mingled 
and settling upon the lands of complainants destroyed their trees and 
crops, poisoned their stock, and endaugered the liealth of theniselves and 
familles, rendering their fanus in a large measure valueless. Held, that 
equity had jurlsdictlon on the ground of irréparable Injury, and also on 
the ground of preventing a multiplicity of actions at law agaiust the sev- 
eral défendants, in which it would be difflcult or impossible to ascertain 
the damage committed by either défendant singly, and that ou sueh évi- 
dence complainants were entitled to au injunetion, regardless of tlie other- 
wise lawful character of defendnts' business or the amount of tlieir in- 
vestments. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Utah. 

Bills by James Godfrey and others against the American Smeh- 
ing & Refining Company, United States Smelting Company, Utah Con- 
soHdated Mining Company, and the Bingham Consolidated Mining & 
Smelting Company. 

Waldemar Van Cott (E. M. Allison, Jr., and William Riter, on 
the brief), for appellant Utah ConsoHdated Mining Company. 

Andrew Howat and W. H. Dickson (H. R. Macmillan, A. C. Ellis, 
A. C. Ellis, Jr., and R. G. Schulder, on the brief), for appellant United 
States Smelting Company. 

John A. Street (William H. Bramel, on the brief), for appellant 
Bingham Consolidated Mining & Smelting Company. 

William H. King (Joseph L'. Rawlins, on the brief), for appellees. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
RINER, District Judge. 

RINER, District Judge. This is an appeal from a decree en- 
tered by the Circuit Court for the District of Utah, granting an in- 
junetion. It is alleged in the bill that the complainants, James God- 
frey and four hundred and eight others, who joined vi^ith him in 
the bill, are severally the owners of, and are in possession of, cer- 
tain farms described in the bill, situated in Sait Lake County, Utah; 
that they were, at the time the bill was filed and for more than two 
years prior thereto, occupying their respective farms as homes for 
t.hemselves and familles, and engaged in cultivating their farms; 
that, but for the injuries complained of, the farms would hâve been 
highly productive in fruits, vegetables, cereals, and grasses of great 
value; that the farms had been brought to a high state of cultivation,. 
and contained many fruit and ornamental trees, also had houses, 
barhs, and other valuable improvements located thereon ; that they 
also kept on their respective farms domestic animais, svich as horses, 
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cattle, and sheep, useful in husbandry. It is further alleged that 
the défendants each owned a smelter, situated in Sait Lake county, 
and in proximity to each other and to the complainants' farms; 
that wrongfully, and in disregard of the rights of the complainants, 
the défendants, respectively, hâve maintained and operated, and 
still maintain and will continue to operate, the smelters as they 
hâve been operated, and as they severally threaten to continue to 
operate the same, which hâve been, are, and will be injurious to the 
heaith and ofïensive to the sensés of the complainants and each of 
them; that the smelters are and hâve been employed in the réduc- 
tion of ores of lead or copper, or both, and known as sulphide ores, 
and also containing iron sulphates, together with arsenic, antimony, 
and zinc; that in the process of réduction the sulphur in the ores is 
reduced and converted into sulphur dioxide, ail of which is per- 
mitted to and does escape in a gaseous form into the atmosphère, 
and is borne by the winds, together with the dust and fumes of ar- 
senic and antimony over and upon the farms of complainants; that 
more than 1,000 tons of sulphur dioxide thus daily escapes from 
the smelters, and is deposited upon the lands in the neighbor- 
hood of the smelters, including the farms of the complainants ; that, 
coming in contact with the moisture in the atmosphère and falling 
upon the soil or végétation, the sulphur dioxide becomes sulphur- 
ous acid, and to some extent is converted into sulphuric acid, in- 
jurious to and destructive of both animal and vegetable life; that 
the fumes and gases escaping from each of the smelters are com- 
mingled in the air and together work their injurious efïects upon 
the farms, property, and heaith of complainants; that the fumes, 
gases, and dust permitted to escape and to be deposited upon the 
farms cause the destruction of fruit and ornamental trees and vari- 
ous kinds of fruits, cereals, and grasses growing on the farms, or so 
poisons the same as to render them unfit for use; that the sulphur 
dioxide and other fumes entering the houses of complainants and 
poUuting the atmosphère are ofïensive to the sensés, injurious to 
the heaith of the complainants and their familles ; that the fumes, 
gases, and dust, either directly or by poisoning the grasses upon 
which they fall, hâve caused and are causing many of the domestic 
animais of the complainants to sicken and die. It is further al- 
leged that complainants hâve no adéquate remedy at law ; that 
each of the défendants threatens to enlarge the capacity of their 
smelters and increase the amount of thèse ores to be smelted, there- 
by augmenting the injuries to complainants; that the injury and 
damage are oppressive and cumulative, and the grievances are and 
will be constantly recurring; that relief in actions at law could only 
be obtained by a multiplicity of suits, and the difficulty and ex- 
pense attending the same in making proof of damage would render 
such attempts at relief futile; that the area of land injuriously af- 
fected is being constantly increased; that the damage suffered by 
complainants and others similarly situated in the aggregate ex- 
ceeds the value of the smelters. The défendants each admit in their 
answers that they own and are operating the smelters as charged 
in the bill, denying at some length and in diflferent forms ail of 
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the other allégations of the bill. The complainants replied to the 
answers, and the case was sent to an examiner to take and report 
the testimony. Upon the report of the examiner being filed, the 
case was argued and submitted, and on the 5th of November, 1906, 
a decree was entered by the Circuit Court, "enjoining each of the 
défendants from the further roasting or smelting of sulphide ore 
carrying over 10 per cent, sulphur, and at their présent locations, 
so as to discharge into the atmosphère the sulphur in the forai of 
a gas, and from the further discharging into the atmosphère of 
arsenic ; provided that the défendants or any one or more of them 
may at any time hereafter apply to the court, upon due notice to 
the complainants, for a modification or suspension of this injunction 
upon a showing, which the court may deem sufficient, that con- 
ditions hâve been so changed that the discharge of such sulphurous 
or arsenical fumes into the air by them, or either of them, may 
be resumed or otherwise conducted, so as not to create or continue, 
or contribute to create or continue, the nuisances complained of." 
From this decree each of the défendants appealed, but the appeal 
of the American Smelting & Refining Company was dismissed in 
this court upon a stipulation of the parties, so that the cause is 
hère for review only upon the appeals taken by the three remain- 
ing défendants. 

The question of the jurisdiction of the Circuit Court in respect to 
the amount in controversy was raised by two of the appellants at 
the final hearing, and is again urged hère. It will be first disposed 
of, because, if the Circuit Court was without jurisdiction, it was not 
within its province to détermine the other questions raised, and 
the cause would hâve to be reversed, with instructions to dismiss 
the bill for the want of jurisdiction. In support of their contention, 
it is insisted by appellants, that "the real matter in controversy is 
the damage claimed to be sufïered by the several appellees, and the 
value of appellants' right to operate their smelters does not con- 
stitute the object of the suit." It is admitted that the smelters, 
taken either singly or in the aggregate, are worth more than the 
jurisdictional amount, and it is also admitted that the value of the 
right of opportunity to continue to run the smelters, or any one of 
them, is worth more than the jurisdictional amount, but it is said 
that the real thing that the appellees sue for, and the value of which 
is not shown, is the privilège of being free from the nuisance of 
smoke from the smelters. This contention cannot be sustained. 
The rule, as we understand it, is that when an injunction is asked 
against the érection and maintenance of a nuisance, it is not im- 
portant to discuss what kind of damage would resuit if the nuisance 
were operated, but rather what the cost of the alleged nuisance will 
be. Rainey v. Herbert et al., 55 Fed. 443, 5 C. C. A. 183. The gên- 
erai principle is stated by the Suprême Court in the case of Mis- 
sissippi M. R. Co. v. Ward, 2 Black, 485, 17 h. Ed. 311, as fol- 
lows : "He seeks redress of a continuing trespass and wrong against 
him and acts in behalf of himself and of others who are or may be 
injured. But the want of a sufficient amount of damage having 
been sustained to give the fédéral courts jurisdiction will not defeat 
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the remedy, as the removal of the obstruction is the matter of con- 
troversy, and the value of the object must govern." 

We hâve examined the cases called to our attention by counsel 
for appellants at the argument, and do net think they confîict 
with tliis rule. The présent suit may well be distinguished from 
cases upon a money demand, where the matter in dispute is the 
debt claimed, and cases sounding in damages where the damages 
claimed give jurisdiction, and those where the value of the interest 
or estate claimed, as in ejectment suits, détermines the jurisdiction, 
and suits to quiet the title to parcels of real property, or to remove 
a cloud therefrom, by which tlieir use and enjoyment by the owner 
are impaired, which are brought within the cognizance of the court 
under the statute only by the value of the property afïected; and 
also cases where, as in Eaton v. Hoge, 141 Fed. 64, 73 C. C. A. 74, 
it is said, "in a suit by the several owners of water rights in a 
stream, or joining as claimants for convenience only, to enjoin the 
obstruction of the stream or the diversion of water therefrom by 
défendants, the matter in dispute must exceed two thousand dol- 
lars exclusive of interest and costs as to each complainant." It 
has also been held repeatedly by the Suprême Court that the dis- 
tinct and separate interests of complainants in a suit for relief 
against assessments cannot be united for the purpose of making up 
the amount necessary to give the court jurisdiction. Wheless v. 
St. Louis et al., 180 U. S. 379, 21 Sup. Ct. 403, 45 L. Ed. 583; 
Fishback v. Western Union Tel. Co., 161 U. S. 96, 16 Sup. Ct. 
506, 40 L. Ed. 630. But none of thèse cases can apply hère, for 
the test of jurisdiction is not the amount of damage actually sus- 
tained by each of the complainants, but is the value of the object 
sought by the bill, which in this case is to compel the défendants 
to cease operating their smelters, or to use such appliances in con- 
ducting the work as will efïectually protect the complainants from 
the injuries complained of. Texas Pac. R. R. Co. v. Kuteman, 
54 Fed. 547, 4 C. C. A. 503 ; Whitman v. Hubbell (C. C.) 30 Fed. 
81; Louisville & N. R. Co. v. Smith, 138 Fed. 5, 63 C. C. A. 1. 

The fact, urged by counsel, that thèse smelters are located at a 
place where by reason of its relation to the railroads and mines is 
most convenient for smelting purposes does not, in our judgment, 
constitute any défense to a bill to évade a nuisance; neither can 
the courts take into considération the fact that the business is con- 
ducted in a proper and reasonable manner, employing the latest 
and best devices and instrumentalities, where the évidence shows, 
as in this case, that when so operated and conducted, it still results 
in very great damage to, if not the total destruction of, complain- 
ant's property, and is a menace to health. "The rights of habita- 
tion are superior to the rights of trade, and whenever they confîict, 
the rights of trade must yield to the primary or natural right," 1 
Wood on Nuisances, §§ 514-17 and 33. 

It is also insisted that the injury to the appellants and to the 
public, if an injunction issues, so greatly exceeds the injury to the 
appellees, if denied, that an injunction should not hâve been granted. 
iWe think it may well be doubted whether this statement is sup- 
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ported by the record. The parties to this suit, upon both sides, 
hâve important and very valuable interests affected by the decree, 
and it would indeed be difficult to say, upon the facts disclosed by 
the record, which side would suffer the greater injury. However 
that may be, we do not think the fact that an actual injury resuh- 
ing from the violation of a right is small, and the interest to be af- 
fected by an injunction is large, should weigh against the inter- 
position of préventive power in equity, vi'hen it is clear that on one 
hand a right is violated and on the other a wrong committed. 

It is true in the case of Mountain Copper Co. v. United States, 142 
Fed. 625, 73 C. C. A. 631, the court said, "that the comparative con- 
venience or inconvenience to the parties from the granting or with- 
holding the injunction sought should be considered, and that noue 
should be granted whenever it would operate oppressively or inequi- 
tably, or contrary to the real justice of the case, is well-established doc- 
trine, and we need hardly multiply authorities to that eflfect"; but the 
facts in that case were very différent from the facts in the case before 
us. They are thus stated by the court : 

"We hâve then the ownership In the complainant of a little over four 
thousand acres of land within the dàmaged zone, mountainous In character, 
with little or no soil, practically worthless for agriculture or horticulture, 
upon whlch most of the trees and undergrowth as existed had, prier to the 
commencement of this suit, been kllled by the fumes generated by the appel- 
lant Company (for which it is, of course, liable lu damages for whatever they 
may hàyé befin worth), and upon which but little more végétation of any kind 
remainfe, susceptible of destruction. In view of thèse facts, about which there 
can be ho question upon the record, can it be doubted that the maximum in- 
.lury that can resuit to the lands of the complainant embraced by the bill is 
l)ut a mère trifle in comparison to the loss inflicted by the Injunction in ques- 
tion upon the appel lant company and tbose dépendent upon and beneflted by 
it," 

In that case, according to the statement of facts by the court, the 
land Was practically worthless for any purpose ; whereas, in this suit, 
we hâve the lands of complainants, exceeding in area nine thousand 
acres, located in a thickly settled and fertile valley, and ail brought to 
a higti state of cultivation; with this condition existing many years 
prior tp the location of the smelters, and now greatly damaged and 
some of the lands practically ruined by the émission of gas and arsenic 
from the smelter stacks. The rule that the comparative convenience or 
inconvenience of the parties from the granting or withholding an in- 
junction when it is sought to abate a nuisance, announded in the case 
just cited, must, we think, be confîned to the particular case then before 
the court, and is not to be accepted as the statement of a rule to be ap- 
plied generally in cases where it is sought to abate a nuisance, the exist- 
ence of which iSundoubted. This, we think, clearly appears from an 
examination of the casé and the cases cited in support of it, some of 
which wé will briefly notice. 

In Huckenstine's Appeal, 70 Pa. 102, 10 Am. Rep. 669, the rule was 
announeed in substantially the same way, but an examination of the 
case shows that what the court really decided was that the complain- 
ant's évidence as to the fact of the nuisance was renderëd more than 
doubtful by the testimony of the défense. In commehting upon the 
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rule announced in the Htickenstine Case, in Campbell v. Seamans, 2 
Thomp. & C. 331, the Suprême Court of New York said : 

"It is in direct eonflict with the authorities of this state, and cannot be 
adopted hère as law." 

This case was affirmed in 63 N. Y. 5C8, 30 Am. Rep. 567. And up- 
on this particular question it was overruled by the Suprême Court of 
Pennsylvania in Sullivan v. Jones & Laughlin Steel Company, 308 Pa. 
340, 57 Atl. 1065, 66 L. R. A. 713. In the case last cited, the court, 
in the course of its opinion, said : 

"And as to the principle invoked that a ohancellor will refuse to enjoiu 
when greater injury will resuit trom granting thau from refusing an injunc- 
tion, it is enough to observe that it has no application where the act complaln- 
ed of is in itself, as well as in its incidents, tortious. In such a case it can- 
not be said that injury would resuit from an injunetion, for no man ean com- 
plain that he is iujured by being prevented from doing to the hurt of another 
that whioh he has no right to do. Nor can it make the slightest différence 
that the plaintifC's property is of insigniflcant value to him as compared with 
the advantages that would accrue to the défendants from its occupation. 
There can be no balancing of conveniences when such balauclng iuvolves the 
préservation of an established right." 

In that case the défendant had for many years operated his steel 
furnaces in proximity to the plaintiff's land, and just prior to the com- 
mencement of the suit had enlarged his furnaces, and was changing 
the character of the ore smelted so that it would materially increase 
the damage inflicted upon the plaintiiï. 

The case of Powell v. Bentley & Gerwig Fur. Co., 34 W. Va. 804, 
13 S. E. 1085, 13 L. R. A. 53, cannot be said to be an authority upon 
the point, as will be seen from the following quotation taken from 
the opinion : 

"On the question of nuisance, the évidence is confllcting ; at any rate, the 
plaintiff does not put his case higli and dry, above ail ground of fair riuestion- 
ing. There is enough, perhaps, for the chancellor to hâve directed un issue. 
But this issue, the plaintiff by his suit at law has already brought on and 
made up. Under such a eonflict of évidence, the suit at law should hâve been 
trled flrst. The flndiug on such a question of faet by twelve good and lawful 
men, who, if deemed proper, may see and hear the thing for themselves, is 
still greatly relied on by the court. By such course we would avoid the pos- 
sibility or likelihood of the awkward predicament that now eonfronts us, of 
a court of equity ha-vlng silenced as a nuisance a factory of great cost and 
gênerai utilily, whicli the .iury in the suit at law should afterwards flnd to 
be, ail things considered, no nuisance at ail. Besides, if the jury should flnd 
it to be a nuisance by givlng substantial damages, the chancellor would then 
liave safer ground for his decree." 

In the case of Amelia Milling Co. v. Tenn. Coal, Iron & R. Co. (C. 
C.) 133 Fed. 811, which was an application for an injunetion pendente 
lite, the court said: 

"An injunetion pendente lite is very like an exécution before judgment, and 
ouglit not to be issued except in clear cases of right. In the présent case, 
on the pleadings and afifidavits submitted, it is impossible to say with cer- 
tainty that the opération of the defendant's pumping station and of Its water 
System is a nuisance at ail, or, if a nuisimce, one of which the milling Com- 
pany, eomplainant, has any righf to complain." 

The same doctrine was applied in the case of Béliers v. Parvis (C. 
C.) 30 Fed. 164. Some other cases are called to our attention in sup- 
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port of this proposition, but upon examination most of them wîll be 
found to be like those just commented upon, either relating to prelimi- 
nary injunctions, or presenting phases in which there was a question 
as to whether or not a nuisance was created by the acts of the défend- 
ant. 

The décision in the case of Madison et al. v. Ducktown Sulphur & 
Iron Co., 113 Tenn. 331, 83 S. W. 658, much relied upon by appel- 
lants, was largely predicated upon a statute of Tennessee, which the 
court said was to be regarded as declaring the policy of the state upon 
the subject referred to. If the court based its décision upon grounds 
independent of the statute, then we think its conclusions are not sus- 
tained by the weight of authority. Shelfer v. City of London, etc. 
(1895), 1 Chan. 387; Impérial Gas Light & Coke Co. v. Broadbent, 7 
H. ly. C. 600 ; Atty. Gen. v. Council, etc., Birmingham, 4 Kay & J. 538, 
538; Cowper v. Uidler (1903), 3 Chan. 337; Atty. Gen. v. Colney, 
etc., Asylum, L,. R. 4 Chan. App. 146 ; Corning v. I. & M. Factory, 40 
N. Y. 191 ; Stock v. Judson Township, 114 Mich. 357, 72 N. W. 133, 
38 L. R. A. 355 ; Village of Dwight v. Hayes, 150 111. 373, 37 N. E. 
318, 41 Am. St. Rep. 367; Harper v. Mountain Water Co., 65 N. J. Eq. 
479, 56 Atl. 297 ; Hennessy v. Carmony, 50 N. J. Eq. 616, 35 Atl. 374 ; 
Evans V. Reading EertiHzing Co., 160 Pa. 309, 38 Atl. 702 ; Weaver 
V. Eurêka Lake Co., 15 Cal. 271; Amsterdam, etc., Co. v. Dean, 13 
App. Div. 43, 43 N. Y. Supp. 39 ; Banks v. Frazier, 111 Ky. 909, 64 S. 
W. 983 ; Sufïolk, etc., Co. v. San Miguel, etc., Co., 9 Colo. App. 407, 48 
Pac. 838; Clowes v. Stafïordshire, etc., Co., L. R. S. Ch. App. 125; 
Pennington v. Brinsop, etc., Co., L. R. 5 Ch. Div. 769 ; Young v. Bank- 
er, etc., Co. (1893), App. Cas. 691 ; Hobbs v. Amador Co., 66 Cal. 161, 
4 Pac. 1147 ; Chestatee Co. v. Cavendars Co., 118 Ga. 255, 45 S. E. 
367 ; Weston Paper Co. v. Pope, 155 Ind. 394, 57 K. E. 719 ; Town- 
send V. Bell, 63 Hun, 306, 17 N. Y. Supp. 310 ; Brown v. Ontario, 
etc., Co., 81 App. Div. 373, 80 N. Y. Supp. 837 ; Beckwith v. Howard, 
6 R. I. 1. 

Our attention was called at the argument to a statute of Utah, which, 
it is contended, is a déclaration of the policy of the state authorizing 
the court where an injunction is sought, and where, but for the ex- 
ercise of the court's discrétion, the plaintifï would be entitled to an 
injunction, to refuse to grant an injunption, and to require the défend- 
ant to give a bond to pay the plaintifï ail damages that may be recov- 
ered on account of a continuance of the nuisance complained of, and it is 
said that this statute is not merely a rule of procédure, but is a proper- 
ty right which the fédéral courts must recognize and enforce. We hâve 
examined this statute at length, and do not think it susceptible of the 
construction contended for. We think it cannot apply and was not 
intended to apply, to final hearings, but can only hâve référence to 
interlocutory or restraining orders, and does nothing more than to 
prescribe for the state courts a method of procédure which has always 
obtained in the fédéral courts. It would be a strained construction 
of this statute, and one wholly unwarranted by its language, to say 
that it conferred upon the court the power to perpetuate for ail time 
a nuisance, which would amount to the taking of private propertj 
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merely upon the giving of a bond to pay such damages as might be 
recovered. The Constitution of Utah expressly provides that "Private 
property shall not be taken or damaged for public use without just 
compensation." Const. art. 1, § 22. While the Législature of Utah has 
declared certain smelter uses to be public, and authorized the exercise 
of the power of eminent domain for certain purposes, yet the purposes 
specified do not embrace the acts hère complained of, and, as suggested 
by the Circuit Court, "it must be inferred that with respect to such 
acts the Législature did not deem the incidental public benefit of suf- 
ficient importance to legalize the acts on condition that compensation 
be made." 

An examination of the record satisfies us that there is no question 
of lâches in this case, and we pass it without further comment. 

It is also suggested by some of the appellants that the complainants 
hâve only proved possession of their farms, and that an injunction 
should only issue at the suit of the owner of the freehold. While this 
proposition of law may well be doubted, it is unnecessary to décide it, 
for, as suggested by the Circuit Court, "many of the complainants 
were called as witnesses and testified to both ownership and posses- 
sion. The direct évidence as to ownership was of a légal conclusion, 
but evidently for the purpose of convenience, it was not objected to, 
and cannot be disregarded. The facts do not justify the contention 
made." 

That the damage sufifered in this case is substantial, irréparable, 
and incapable of adéquate réparation at law, was found by the Circuit 
Court, and this view is, we think, fully sustained by the évidence. 
An injury is irréparable in ail cases when the damages which may re- 
suit therefrom cannot be measured by any certain pecuniary standard. 
As suggested bv the Suprême Court of California, in Daubenspeck v. 
Grear, 18 Cal. 443 : 

"The fact that the défendants are willhig to pay for the property is imma- 
terial, for there are no means of determining whether the value of the prop- 
erty in money would conipensate the plaintiffs for its destruction. It may 
])ossess a value to them whieh no other person would place upon it ; and there 
is neither Justice nor equity in refusing to protect tliem in the ènjoyment of it, 
merely because tlie,y may possibly recover wliat otliers may deem an équiva- 
lent in money. 'L'he nature of the property, \vl)i<-li consists of fruit trees, 
ornamental shrubbery, etc., gives them a pfculiar claim to this protection." 

To remit the complainants to their remedy at law would resuit in 
an endless multiplicity of suits. Each défendant would hâve to be 
sued separately, as they are not acting in concert, and it would be al- 
together impossible to détermine the proportion of damages occasion- 
ed by any one of the smelters, because the fumes from ail of them so 
commingle, "as to make discrimination impracticable." And in such 
circumstances the court cannot take into considération the fact that 
the appellants' business is lawful, and furnishes profitable employment 
for many people, and is bénéficiai to the community at large, as well 
as profitable to the appellants, who hâve invested large amounts of 
money in the érection of their works, if the business is carried on in an 
unlawful manner so as to destroy the property of individual landowners 
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in the vicinity, or seriously impair or injure the health of those living 
upon their own land in tlie vicinity of their works. And when the 
acts of the défendants produce this resuit, as is clearly shown by the 
record in this case, the court is bound to protect such individual rights. 

The decree enjoins the défendants from "roasting or smelting sul- 
phide ores carrying over 10 per cent, sulphur, so as to discharge into 
the atmosphère the sulphur in the form of gas, and from the further 
discharging into the atmosphère of arsenic." And it is contended by 
the appellants, and there is some testimony in the caSe tending to sup- 
port their contention, that, by the érection of bag houses, the discharge 
of arsenic into the atmosphère can be fully arrested. If this is true, 
then, upon the completion of the bag houses, they will not be affected 
by the decree as to that matter. But it is said in the reply brief, filed 
by the United States Sme'ting Company, tliat the érection of bag 
houses in a copper smelter, being something nevv, requires much study 
and many experiments, and they ask that a reasonable time be granted 
within which to demonstrate whether or not thèse bag houses can be 
successfully operated. The decree in this case was entered on the oth 
of November, 1906. Défendants hâve now had almost a year, and it 
will be more than a year before a mandate from this court reaches the 
Circuit Court. If they hâve been diligent, it seems to us that this time 
is reasonable and all-sufficient to demonstrate whether the bag houses 
can or cannot be successfully operated. 

It is fully established by évidence in this case that damage is donc 
both by the arsenic and by sulphur dioxide, and it is not claimed by 
any one that the bag houses will prevent the escape of sulphur dioxide 
into the atmosphère ; appellants concède that the only method by which 
this gas can be reduced, aecording to the présent condition of science 
upon the subject, is to diminish the amount of sulphide ores that are 
being smelted, so that the amount of sulphur dioxide passing into the 
atmosphère will be thoroughly diffused. 

It is suggested by counsel for the United States Smelting Company 
that by the terms of the decree the smelters may roast or smelt any 
kind of ore containing not to exceed 10 per cent, sulphur, but cannot 
mix with silicious ore, carrying no sulphur whatever, any sulphide 
ores carrying over 10 per cent, and they insist that the decree should 
be so modified as to permit tliem to smelt sulphide ores carrying more 
than 10 per cent, mixed with ores carrying less than 10 per cent, or no 
sulphur, if the mixture does not contain to exceed the 10 per cent, 
sulphur authorized by the decree. This request seems to us reason- 
able and a proper modification of the decree, if it is possible, but the 
question cannot be disposed of upon this record, as there is no testi- 
mony tending to show that it can be done. If by crushing, or other 
process, the ores can be reduced to particles small enough to secure 
such a resuit, we hâve no doubt that the Circuit Court, upon an appli- 
cation to modify the decree and upon satisfactory évidence that the 
ores could be so mixed that no more sulphur dioxide would bc expelled 
froni smelting the mixture than would be from smelting ore? carrying 
10 per cent, sulphur in their natural state, would permit this to be done. 



AMERICAy 8MKLTING & RKFINING CO. V. GODFREr. 235 

After a careful examination of the record, the conclusion reached 
is that the decree of the Circuit Court should be affirmed, and it is sa 
ordered. 

Decree affirmed. 

NOTE. — The following îs the opinion of Marshall, District Judge, in the Cir- 
cuit Court: 

MARSHAIjL, District Judge. The objeet of thls bill in equity is to obtain 
an injunction against a nuisance. The défendants each own a snielter situat- 
ed In Sait Lalce Valley near to Sait Lake City, and in proximity to each 
other. ïhe ores smelted by them are largely sulphide In character, and in 
the process employed sulphur is driven ofC iuto the atmosphère in the forni of 
sulphur dloxide gas. This gas is heavier than the air, and, when cooled, 
falls to the grouud at a distance froni the smelters dépendent upon the air 
currents. When it is brought in contact with molsture either in the form of 
rain, freshly irrigated ground, or the molsture présent in growing plants and 
the foliage of trees, sulphurous or sulphuric acid Is formed, which is destruc- 
tive to végétation. Beside the émission of the gas, some flue dust is emitted 
from the smelters, whleh contains perceptible quantifies of arsenic, resulting 
in the death of horses and cows. The fumes from the différent smelters so 
mingie with each other as to make it impracticable to distinguish with any 
certninty the proportion of damage eaused separately by each smelter. Be- 
yond the injuries inflicted upon the property of the complainanis, great per- 
s:onal discomfort results to those living witliin the section ot couiitry sub- 
Jeeted to the fumes. The complainants number 409, and their farms alleged 
to be injured exceed in area 9,000 acres. The amount of damage that the com- 
Iilainants will suffer by a oontinuance of the nuisance does not clearly appear, 
aiid, iudeed, can hardly be estimated in dollars and cents, but it does appear 
tliat, in many instsinces, the injuries inflieted preclude the carrying on of 
farmiug opérations at a profit, and practicalJy deprive the landowner of any 
Iwueflcial use of his land. The aggregate damage which will ensue from a 
déniai of an injunction is, necessarily, very large. ïhe défendants hâve in- 
vested large sums in their respective smelters — employ many men ; and if 
tliese smelters are closed down, the mining interests of the state will be 
seriously injured. No uiethod bas been discovered which will enable the de- 
fendants to smelt sulphide ores without pei-mitting the sulphur dioxide gas 
to escape, unless an expenditure be eatailed which would in eflect render the 
réduction of such ores impracti<'at)le. In view of this condition, the défense 
is interposed that the injury to the défendants and to the public, if an in- 
junction issues, so greatly exceeds the injury to the plaintifCs, if it be denied, 
that an injunction should not be ordered. In the case of MeCleery et al. v. 
lllghland Boy Gold Mining Company (C. C.) 140 Fed. 951, I expressed my 
views on this défense, as applied to a similar state of facts, and 1 will not 
repeat what was there said ; but the importance of the controversy, the argu- 
ments of eounsel, and the récent décision of tlie Circuit Court of Appeals of 
the Ninth Circuit in Mountain Copper Co. v. United States, 142 Fed. 025, 73 
C. C. A. 621, demanded a reinvestigation of the question. This reinvestigatioii 
lias been made, and has conflrmed me in my original opinion. In Mountain 
Copper Co. v. United States, supra, the court denied an injunction on the 
ground that the injury which would be eaused to the défendant by an injunc- 
tion would be very great, and that sufCered by the coniplaiuant sniall, if the 
injunction was denied. In the opinion it was said : ''That the comi>arative 
convenience or inconvenience to the parties from the granting or wlthliolding 
the injunction sought should be considered, and tliat none should be granted 
whenever it would operate oppressively or inequitably or coutrary to the 
real justice of the case, is the well-established doctrine, and we need hardly 
multiply authorities to that effect." ïhe case calliug for this déclaration of 
law is thus stated in the opinion : "We hâve then the ownership in tlie com- 
Xjlainant of a little over four thousand acres of land within the damaged zone, 
mountainous in character, with littlp or no soil, practically worthless for 
agriculture or horticulture, upon which most of such trees and undergrowth 
as existed, had, prier to the eomniencPuient of this suit, beeu killed by the 
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fumes geiierated by the appellant Company (for wliicli it Is of course lîable 
iu damages, for whatever they may hâve been wortli), and tipon whlch. but Ut- 
ile more végétation of any kind remains susceptible of destruction. In view 
of ttiese facts, about wbich tbere can be no question upon the record, can it 
be doubted that the maximum Injury that can resuit to the lands of the com- 
plainant embraced by the bill, is but a mère trlfle in comparison to the loss 
infllcted by the injunction in question upon the appellant company, and those 
dépendent upon and beneflted by it?" It will be readily perceived that the 
case was an extrême one against the complainant. The déclaration of law 
above quoted must be tested by the authorities cited in its support, and thèse 
vfIU be examined. 

ïn Huckenstine's Appeal, 70 Pa. 102, 10 Am. Rep. 66.9, the law was laid 
down in much the sanie way, but it was unnecessary to the décision, because 
the court held that the complainant' s évidence as to the fact of the nuisance 
"is rendered more than doubtful by the testimony of the défense" — a suffl- 
cient reason for denying an in.iunction. In Campbell v. Seamans, 2 Tliomp. 
& C. 231, the Suprême Court of Nevs^ York said of this case : "It is in direct 
conflict with the authorities of this state (New York) and cannot be adopted 
hère as law." Ou the point to which it is cited, it lias been overruled in Penn- 
sylvania. Sullivan v. Jones & Laughlin Steel Co., 208 Pa. 540, 57 Atl. 106."), 
66 li. R. A. 712. In this case the défendant had, for many years, operated 
Steel furnaces in proximity to the plaintiff's land, but had recently before the 
commencement of the suit enlarged the furnaces, and so changed the character 
of the ore smelted as to materiall,y increase the damage infllcted upon the 
plamtiff, At page 1069 of the opinion, as reported in the Atlantic Reporter, 
the court says : "When, hovvever, as the resuit of improvements voluntarlly 
made by the appellee, and its use of a new ore, the annoyanee, inconvenience, 
and in,1ury to which the appellants are now sub.iected do not difCer merely 
in degree from those to which they formerly submitted as part of their lot 
as citizens of the 'Iron City,' but In kind, and practical destruction and 
confiscation of their properties confront them, a very différent situation is 
presented to a chancellor from those cases in which the rule is laid down that 
people who live in such a city or within its sphère of usefulness do so of 
Cholce, and therefore voluntarlly submit themselves to its pecidiarities and 
its discomforts. That very rule as announced in Huckenstine's xippeal, supra, 
reeognizes their right to live and hâve their homes there; and a case cannot 
be found as authority for the right of any manufacturing company, located in 
a manufacturing district of a city, to so rebuild and operate Its furnaces as 
to actually destroy homes and other property in a residential portion of the 
same city. That this is what the appellee Is doing with the properties of the 
appellants is an irrésistible conclusion, and the only relief is by injunction. 
If it is to be permitted to so operate its furnaces that the buming and corrod- 
ing ore dust emitted from their stacks Is home by the winds and scattered 
over the properties of the appellants with destroying effect, simply because 
of the plea that it cannot be helped, for the same reason it might ask a 
chancellor to stay his arm from arresting the descent of showers of flre from 
the same stacks down on the same nearby homes. If the appellees possessed 
the right of eminent domain, it might take the properties of the appellants 
and do with them what it pleases, but, not havlng such high right, it cannot 
do so, even indirectly. It bas a right to the use and enjoyment of its own 
property, but so hâve the appellants to theirs, for whom the law says to the 
former, 'sic utere tuo ut alienum non laJdas ; ' " and on pages 1070 and 1071, 
it is further stated: "It is urged that as an injunction is a matter of grâce, 
and not of right, and more injury will resuit in awarding than refusiug it, 
it ought not to go out in this case. A chancellor does act as of grâce, hnt 
that grâce sometlmes beconies a umtter of right to the suitor in his court, and, 
when it is clear that the law cannot give protection and relief — to which the 
complainant in equity is admittedly entitled — the chancellor can no more 
withhold his grâce than the law can deny protection and relief, if able to 
give tliem. This is too often overlooked, when it is said that in equity a 
decree is of grâce, and not of right, as a judgment at law. In Walters v. 
McElroy et al., 151 Pa. 549, 25 Atl. 125, the défendants gave as one of the 
reasons why the plaintiff's bill should be dismissed that his land was worth 
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but little, while they were engaged in a great mining industry wbicli would be 
paralyzed if ttiey should be enjoinixl from a continuanee of tbe acts complain- 
ed of ; aud tbe prlnciple was involjed that, as a dt'cree in equity is of grâce, 
a cbancellor will never enjoin an aet, where, by so doing, greater injury will 
resuit tban from a refusai to enjoin. To tbis we said : 'The phrase "of 
grâce," predicated of a decree in equity, had its origin in an âge wben kings 
dispensed their royal favors by the bands of their chancellors ; but althougb 
it continues to be repeated occasionally, it has no rightful place in tbe juris- 
prudence of a free commonwealth, and ougbt to be relegated to the âge in 
which it was appropriate. It has been somevvhere said that equity has its 
laws as law bas its equity. Tbis is but another forin of saying that équita- 
ble remédies are administered in accordance witb rules as certain as humah 
wisdom ean devise, leaving their application only in doubtful cases to the dis- 
crétion, not tbe unmerited favor or grâce, of the cbancellor. Certainly no 
cbancellor in any English speaking country will at this day admit that he 
dispenses favors or refuses rightful demands, or deny that, wben a suitor 
has brought bis cause clearly within the rules of equity jurisprudence, the 
relief he asks is demandable ex debito justitise, and needs not to be Im- 
plored ex gratia. And as to tbe prlnciple invoked, that a cbancellor will re- 
fuse to enjoin wben greater injury will resuit from granting than from re- 
fuslng an injunction, it is euough to observe tbat it has no application where 
the act complained of is in itself, as well as in its incidents, tortious. In 
such case it cannot be said tbat injury would resuit from an injunction, for 
no rnan can complain that he is injured by being prevented from doing to 
the hurt of another tbat which be bas no right to do. Nor can it make the 
sligbtest différence tbat tbe plaintifE's property is of insignificant value'to him 
as compared witb tbe advantages that would accrue to tbe défendants from 
its occupation.' Tbere can be no balancing of eonveniences when such balan- 
cing involves the préservation of an established right, tbough possessed by 
a peasant only to a cottage as bis home, and which will be extinguished if 
relief is not granted against one who would destroy it in artiticially using 
his own land. Tbough it is said a chancelier will consider whether be would 
not do a greater injury by enjoining than would resuit from refusing and 
leaving tbe party to his redress at the hands of a court and jury, and if, in 
conscience, tbe former should appear, he will refuse to enjoin (lUcbard's Ap- 
peal, 57 Pa. 105, 98 Am. ï)ec. 202); tbat 'it often becomes a grave question 
whether so great an injury would not be done to the communlty by enjoining 
the business that tbe complainant party should be left to his remedy at law' 
(Dilworth's Appeal, 91 Pa. 247); and similar expressions are to be found in 
otber cases ; 'none of them, nor ail of them, can be authority for the proposi- 
tion that equity, a case for its cognizance being otherwise made out, will re- 
fuse to protect a man in tbe possession and enjoyment of his property because 
that right Is less valuable to bim tban the power to destroy it may be to bis 
neighbor or to the public' Evans v. Reading Chemical Fertilizing Co., 160 
Pa. 209, 28 Atl. 702. Tbe right of a man to use and enjoy his property is 
as suprême as his neigbbor's, and no artificial use of it by either can be per- 
mitted to destroy that of the other." 

The lack of appositeness in Povvell v. Bentley & Gerwlg Furniture Co., 34 
W. Va. 804, 12 S. E. 1085, 1088, 12 L. K. A. 5.S, 56, is best shown by a quota- 
tion from the opinion where it is said : "On the question of nuisance, tbe 
évidence is conflicting; at any rate the plaintiff does not put his case high and 
dry, above ail ground of fair quèstioning. ïhere is enough, perhaps, for the 
cbancellor to bave directed an issue. But tbis issue, the plaintiff by his suit 
at law has already brought on and made up. Under such a conflict of évi- 
dence, the suit at law should bave been tried flrst. The finding on such a 
question of fact of twelve good and lawful men, wbo, if deemed proper, may 
see and bear the thing for tbemselves, is still greatly relied on by the court. 
By such course we would avoid the possibility or likelibood of the awkward 
predicament that now eonfronts us, of a court of equity having silenced as a 
nuisance a f actory of great cost and of gênerai utility, which the jury in the 
suit at law should afterwards find to be, ail things c-onsidered, no nuisance at 
ail. Besides, if the jury should flnd it to be a nuisance by giving substantial 
damages, the chancelier would then bave safer ground for his decree. The 
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décrees of the 12th nnd 14th August, 1890, must, therefore, be reversed, and 
the cause remanded, the further hearing to ablde the détermination of the 
issue of nuisance or no nuisance In the suit at law, or to be demurred to by 
plaîntlff, â'ccording as he may be advised." It is familiar law that in cases 
of doubt, and before the détermination of complainant's right at law, no in- 
junction Wlll issue. Amelia MlUing Co. v. Teim. Ooal, Iron & R. Co. (C. C.) 
123 Fed. 811, was an application for an injunction pendente lite; and at page 
813 of the opinion, the court said : "An injunction pendente lite is very 
like an exécution before judgment, and ought not to be issued except In olear 
cases of right. In the présent case, on the pleadlngs and allidavits submitted, 
it is Impossible to say with certaiuty that the opération of the defendant's 
pumping station and of its water System is a nuisance at ail, or, if a nuisance, 
one of wMch the milling company, eomplainant, has any right to complaln." 
The same thlng Is true of Sellers v. Pai-vis (C. C.) 30 Ped. 1(>4, and the reason 
for the conclusion of the court is found in a quotatlon from the opinion, at 
pages 166, 167, where it is said: "À prelimlnary injunction, if now issued, 
would be slmply staylng the alleged nuisance during the pendency of further 
proceedlngs to establish the rights of the parties, and it would be imposing 
too great a hardship upon the défendant to stop its business at this time 
when the eomplainant could dérive no benefit or advantage which would com- 
pensate for the certain injury which would be inflicted upon the company, 
if after a fuller investigation it should appear that it iS not In fault, or that 
the eomplainant had an adéquate légal remedy." Uudoubtedly thèse décisions 
on applications for a prelimlnary injunction were correct. In Evans v. Read- 
ing, etc., Co., 160 Pa. 209, 28 Atl. 702, it was said: "So far as the 'balance 
of injury' notion refers to the parties to the litigation, * * * Its legiti- 
mate application is to motions for prelimlnary injunction; not to final de- 
erees. Where the question before the court is as to the propriety of stopping 
a business by prelimlnary injunction upon an ex parte showing, whicli may 
or may not be substantiated by further examinatlon of the case in due 
course, It Is very well for the chancelier to take into account the magnitude 
of the defendant's investment, and compare it with the character of the 
complainant's alleged injury, and, if the latter appears trifling beside that 
which would résuit froru the Impairment of the former, he may well refuse 
to exercise hls power until more fuUy advised." 

The application of such cases to a final hearing is not apparent. Petêrsou 
V. City of Santa Rosa, 119 Cal. 387, 51 Pac. 557, does not support the doctrine 
for which it Is cited. In that case a perpétuai Injunction against a discharge 
of sewage by a municipal corporation was ordered. In Demarest v. Hard- 
ham, 34 N. J. Kq. 469, what was said about the "balance of injury" doctrine 
was largely dictum. In that case, maehinery opéra ted by the défendant 
communicated so much vibration to the wall of the plaintifC's house as to con- 
stitute a nuisance. The court concluded that, if the position of the ma- 
ehinery were changed, ail substantial vibration would cease, and It was order- 
ed that thé défendant make the requisite change, and that If he failed to do 
so an injunction Issue. So far as this case announces the doctrine of the 
"balance of injury," it has been overruled in New Jersey. Hennessy v. 
Càrmony, 50 N. J. Eq. 616, 25 Atl. 378. In Tuttle v. Church (0. C.) 53 Fed. 
422, the defendant's manufacturing Industry, alleged to create a nuisance, 
had been carried on for 30 years. The plaintifC had lived on his premises 
subjected to the claimed nuisance, and without complaint for 12 years. The 
suit was Instigated by a third person to gratify a private spite. The court 
found the évidence as to the fact of a nuisance doubtful, and that if the 
nuisance existed It was occasional and evaneseent. The injunction was prop- 
erly denled. The last case cited is Madison et al. v. Duektown Sulphur Cop' 
per & Iron Co. et al., 113 Tenn. 331, 83 S. W. 658. In that case, as in thisi 
the plaintiflfs, who were farmers, sought to enjoiu the opérations of several 
eopper smelters. ' The lands of tiie plaiutifCs aggregated 627 acres, 452 acres 
Of which vPas assessed for taxation at the aggregate sum of $689; the assessed 
value of the remalning 175 acres did not appear, but the court found that its 
value was about the same per acre as that of the other land. and that the 
entire acreage consisted of thin motmtaln lànd of little value for agriculture. 
The proi)erty of one of the défendants was aSsessed for taxation at .5^1,279,533, 
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wlth an average pay roll of $40,000 per mo-nth, 1,300 meu employée!, aud 1:2.000 
persons dépendent on the industry for support. The case was an extrême 
one. In Tennessee there is a spécial statute, tlie effect of whieh on the dé- 
cision is apparent from this quotation from the opinion at page 600 of 83 S. 
W. : "It cannot be doubted, therefore, that although the ainending acts above 
copied purport, in terms, to apply only to suits brought for the recovery of 
damages resultlng from nuisances the purpose was to déclare the législative 
will in respect of the use of the Injunctive power in nuisance cases when sought 
to be used in effecting final relief, and to ordain that, iu administering this 
relief, the court should exercise a souhd discrétion, and either 'order or dé- 
cline to order the nuisance to be abated,' as such sound discrétion should dic- 
tate. This act must be regarded as declaring the policy of the state upon 
the sub.1ect refen-ed to. It is perceived from the ca])tlon that the Législa- 
ture had in view the public utility of enterprises attacked on the ground of 
nuisance, and authorized the court to grant or withhold the in.iiuiction, as 
wise discrétion niight suggest or warn." Thèse décisions, however appro- 
priate to the tacts involved in Mountain Copper Oo. v. United States, do not 
seem to .iustify tlie application of the doctrine there advanced to the case at 
bar. Tlie Constitution of Utah provides that : "Private property shall not be 
talîen or damaged for public use witbout just compensation." The Législature 
of Utah bas declared certain smelter uses to be public, and authorized the 
exercise of the power of eminent domain for thèse specified purposes. Those 
uses, however, do not embrace the acts hère complained of, and therefore it 
must be inferred that with respect to such acts, the Législature did not deeni 
the incidental public beueflt of sufflcient importance to legalize the acts «n 
condition that compensation be made. Where the Legi,slature bas refused to 
act, it is not for a court to Interfère by judicial législation. 

In Shafer v. City of London Electric Light Co. (1895) 1 Chan. 287. 315, the 
court, in considering Lord Cairns' Act (21 and 22 Victoria, e. 27), whieh con- 
ferred upon the court of chancery jurisdiction to award damages in lieu of 
an injunction, said : "Jurisdiction to give damages instead of an injunetion 
is, in words, given in ail cases ; but the use of the word 'damages' bas led to si 
doubt whether the act applies to cases where no injviry at ail bas yet beeii 
inflicted, but where in.lury is threatened only. Subject, however, to this 
doubt, there appears to be no limit to the jurisdiction ; but, in exerclslng the 
.jurisdiction tlius given, attention ought to be paid to weil-settled principles: 
and ever since Ixird Cairns' Act was passed the court of chancery bas repu- 
diated the notion that the Législature intended to turn that court into a 
tribunal for legalizing wrongful acts ; or, in other words, the court has al- 
ways protested against the notion that it ought to allow a wrong to continue 
simply because the wrongdoer is able and willing to pay for the injury b(^ 
may inflict. Neither has tbe clrcumstauce that the wrongdoer is, in somc 
sensé, a public benefactor (e. g., a gas or water company or a sewer authority) 
ever been eonsidered a sufficient reason for refusing to protect by injune- 
tion an individual whose rights are heing persistently infringed. Expropria- 
tion even for a money considération is only justifiable when l'arliament has 
sauctioned it. Courts of justice are not lilce Parliament, whicli considers 
whether proposed works will be so bénéficiai to the public as to justify ex- 
ceptional législation aud the deprivatlon of people of their rights with or 
witbout compensation." The Euglish cases are distlnctly against the dé- 
fense hère sought to be interpose*!. Shelter v. City of London, etc. (1895), 1 
Chan. 287 ; Impérial Gas Light & Coke Co. v. Broadbent, 7 II. L. C. GOO ; Atty. 
Gen. v. Councii, etc., Birmingliam, 4 Kay & J. .528, 38; Cowper v. Laidler 
(1903), 2 Chan. 337 ; Atty. Gen. v. Colney, etc., Asylum, L. R. 4 Chan. Ai)p. 140. 
The weight of authority In the United States is also oppused to it. Corning 
V. I. & M. Factory, 40 N. Y. 191 ; Stock v. Judson Towuship. 114 Mleh. 357, 
72 N. W. 132, 38 L. R. A. 355; Village of Uwiglit v. Ilayes. 1.50 111. 273, 37 
X. E. 218, 41 Am. St. Rep. 367 ; IJarper v. Mountain Water Co.. 65 N. J. Eq. 
479, 56 Atl. 297'; Hennessj- v. Carmony, 50 X. J. Kq. 616, 25 Atl. 374. The 
cases contra hâve been extrême cases, in niost of whieh it niight be said either 
that the évidence of the nuisance left the matter in doubt. or that the injury 
apprehended was of a very slight character, compensation for whieh in an 
action at lavv was adéquate. In such cases, of course, no injunction should. 
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issue. Osborne v. Mo. Pac. Ry., 147 U. S. 248, 259, 13 Sup, Ct. 299, 37 U Ed. 
155 ; BIcElroy y. Kansas City (C. 0.) 21 Fed. 257. In the case at bar, the in- 
jury is substantial, irréparable ; for the destruction of fruit and ornamental 
trees bas always been so beld (United States v. Guglard [C. C] 79 Fed. 21, 
23), and incapable of adéquate réparation at law. The suggestion that the 
complainants should be remltted to actions at law for damages is entitled 
to but little weight. In sueh actions the damages reeovered would be limited 
to that suffered before the date of the writ. The resuit would l>e an endless 
multiplicity of sults, in eacb of which only one of the défendants could be 
sued, for they are not acting in concert ; and it would be a matter of great 
difflculty to détermine the proportioji of damage caused by tlie one défendant, 
beeause the fumes from the smelters so commingle as to make discriminatioii 
impractlcable. The remedy would be worse than the evil. To the extent that 
the complainants are denied an adéquate remedy beeause of the indirect pub- 
lic benefit, their property is injured without compensation — a resuit whicb 
should be less possible under the System of written Constitutions in thé Unit- 
ed States than In Bngland, 

It is next argued that, beeause of lâches, damages should be assessed in 
lieu of an injunction. This Was done in the case of McCleery v. Highland Boy 
Gold Mining Company under the exceptional circumstances there presented ; 
and, as to. some of the complainants bere, a slmilar decree might meet the 
demands of justice, but as to many of the complainants there bas been no 
undue delay. The injury resulting from the smelter fumes has been cumula- 
tive on the one hand, and has, on the other, extended, as time has elapsetl, 
over a wider area. Farmers who bad not been injured were not required to 
anticipate this ; and, as to such complainants, their right to an injunction has 
not been walved. 

It is also said that the complainants hâve only proved possession of their 
respective farms, and that an injunction should only issue at the suit of the 
owner of the freehold. I should be Inclined to doubt the proposition of law 
announced, but it is not necessarj- to décide It. Many of the complainants 
were called as witnesses, and testitied to both ownership and possession. The 
direct évidence as to ownership was of a légal conclusion, but evidently for 
the purposes of convenlence, it was not objected to, and cannot be disregard- 
ed. The facts do not justify the contention made. The American Smelting 
& Refining Company furtber claims a preseriptive right. That eompany suc- 
ceeded to the ownership of three smelters situated within a radius of several 
miles from Its présent plant, at which the smelting of sulphide ores had been 
carried on for many yeàrs ; the aggregate quantity of such ores smelted not 
boing greatly less than the amount now smelted at its présent smelter. The 
évidence justifies the conclusion that for some reason, either the lack of 
concentration of the smelting or a diiïerence in the methods employed, but 
little damage was done by thèse separate smelters. In any event a preserip- 
tive right to continue thèse smelters can In no event justify the damage done 
by the new smelter, situated at a dififerent place, and conductmg opérations on 
a much larger scale than any one of the former smeltera It is also con- 
tended that if the American Smelting & Reflnipg Company operated alone, 
no substantial damage would be done. The évidence does not satisfy me that 
this is true, but, if true, It is irrelevant. It is sulflcieut to warrant an in- 
junction that it materially contributes to substantial damage. It might be 
true in a glven case that no one smelter, operating alone, would do substan- 
tial damage, but that such damage would resuit from the united opérations 
of ail. If in such a case any distinction be made it should be in favor of 
the smelter first beginning its opérations; and in this case, that would not 
be the American Smelting & Reflning Company. To a certain extent I am 
inclined to yield to the argument that the last-named eompany does little 
damage. The évidence does not clearly show that damage would resuit from 
the smelting of ores carrying small per cents, of sulphur. The American 
Smelting & Refining Company smelts some ores classed by it as direct smelt- 
ing ores, without any preliminarj' roasting, and yet carrying a sulphur con- 
tent not exceeding 10 per cent. Until the complainants hâve establlshed at 
law that the smelting of thèse ores constitutes a nuisance, I am unwilling 
to prohibit it. 
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The iurisdiction of the court is also challenged, on the ground that it is 
not alleged that any one complainant wiU sufïer a damage exceediug $2,000 
If an Injunction be denied. The discussion of this question, properly prelimi- 
nary, bas for convenience, been del'erred to the close of this opinion. As this 
Bult is for an injunction to restrain the opération of thesmelters, the value 
of the matter in dispute is the value of the clalmed right of whlch the de- 
fendants wlll be deprived by the grautlng of the relief sought. Miss. & Mo. 
R. R. Co. V. Ward, 2 Black, 485, Fed. Cas. No. 17,150: Whitman v. Hubbell, 
30 Fed. 81 ; Texas Pac. R. R. Co. v. Kuteman, 54 Fed. 547. 4 C. C. A. 503 ; 
Rainey v. Herbert, 55 Fed. 443, 5 C. O. A. 183 ; Amelia MlU Co. v. Tenu. Coal, 
Iron & R. Co. (C. C.) 123 Fed. 811; Louisville, etc., R. Co. v. Smith, 128 Fed. 
5, 03 C. C. A. 1; McKee v. Chautauqua Association (C. O.) 124 Fed. 811. Ail 
of the défendants, except the Bingham Consolidated Mining & Smelting Ctim- 
pany and the Bingham Copper & Gold Mining Company, affirmatlvely allège 
this value m a sum largely exceeding the minimum llmlt of jurisdictlon, and 
ail of the défendants bave based their chief défense on évidence of this value. 
The difflculty is that, with respect to the two défendants above named, no- 
where in the bill or answer is there any spécifie averment as to thé value of 
the matter in dispute; and as to those défendants no deeree on the nierits 
can be entered in this state of the pleadings. Howevei", as the évidence of 
tlie défendants clearly shows the requisite value, the eomplainants will be 
permltted to file an amendment to their bill in this respect to conform to the 
proof. Suflicient authority for this wlll be found in Tremaine v. Hitchcock. 
23 Wall. 518, 23 L. Ed. 97. Upon the fillng of tlie amendment authorizod. 
a deeree will be entered, enjoining each of the défendants from the further 
roasting or smelting of sulphlde ores carrying over 10 per cent, sulphur, and 
at their présent locations so as to discharge into the atmosphère the sulphur 
in the form of a gas, and from further discharging into the atmosphère of 
arsenic ; provided that the défendants, or any one or more of them. may at 
any time hereafter apply to the court, upon due notice to the eomplainants, 
for a modification or suspension of this injunction, upon a showing wliich the 
court may deem sufilcient that conditions hâve been so changed that the dis- 
charge of sueh sulphurous and arsenical fumes into the air by tbeni or elther 
of them may be resumed, or otherwlse conducted, so as not to create or con- 
tinue, or eontribute to create or continue, the nuisance complained of. As the 
interests involved are large, and the questions decided of great importance, 
this injunction will only take effect at the expiration of 30 days from the date 
of the deeree, a period sufficient for the perfecting of an appeal. 



O'CONNOR V. ARMOUR PACKING CO. 
(Circuit Court of Appeals, Fifth Circuit. January 7, 1908.) 

No. 1,697. 

1. Négligence — Triai — Questions of Law ob Fact. 

The question of négligence is generally for the jury; and it Is only 
when the évidence is without material conflict, and Is sueh that ail rea- 
sonable men must draw the same conclusion from it, that the question 
is for the court. 

TFd. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 
279-302.] 

2. Masteb and Seevant— Injury to Servant— Expositibe to Infectious Dis- 

EA8E. 

It is the duty of a master to exercise reasonable care to protect hls 
servants from exposure to contagious or infections disease while in tht; 
performance of their work, and sueh duty, llke that to provide a reason- 
ably safe place and appliances, Is absolute, and cannot be delegated. If 
it requires an inspection, it is not performed by employing compétent and 
skilled inspectors, but there must be, in fact. a reasonably careful and 
skillful inspection, and the master is responsible for an Injîiry to a serv- 

158 F.— 16 
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ant from a cause whlch such an inspection would hâve diseovered and 
removed. 

3. Same — DuTY OF Inspection. 

The Inspection of cattle and méats at packlng houses by the ia^)vei-n- 
ment under the fédéral statutes is for the purpose of preventing trafflc 
in dlseased and unwholesoiue méats, and does not relieve a corporation 
engaged in slaughterlng cattle from the duty of exercisiug reasonable 
care to see that its employt^s engaged in handling its méats are not ex- 
posed to infections diseases. It it relies on the government inspection, 
it is responsible to its servants in that regard for the efticiency of sueh 
Inspection. 

4. Same— Actions for Injuby to Sekvant — Question for Jury. 

In an action by an employé against a pacliiug compauy to recover dam- 
ages for Personal injury which it was alleged was caused to plaintifC by 
an Infections disease which lie contracted in handling the diseased car- 
cass of an animal which he was negligently required to dress by défend- 
ant, the évidence held sufflcient to entitle plaintlff to a submission of the 
case to the jury. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

James B. Stubbs (Charles J. Stubbs, on the brief), for plaintifï in 
error. 

Thomas F. West, H. M. Chapman, and BalHnger Mills (Terry, 
Cavin & Mills, of counsel), for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This action was brought in a Texas 
State court, and was removed to the Circuit Court. The plaintifï, John 
T. O'Connor, claimed $20,000 damages for injuries received by him 
while in the service of the défendant, the Armour Packing Company. 
Among other averments, it was alleged in the pétition that défendant is 
engaged in the business of selling méat to the retail butchers to be 
retailed in the city and county of Galveston and elsewhere ; that plain- 
tifï was heretofore employed by the défendant, and in the course of 
such employment it was his duty to skin the cattle received in hides at 
defendant's warehouse, and while so engaged on or about May 27, 
1905, while skinning and preparing certain méats for market, as it was 
his duty to do, he became infected with a disease known as "charbon," 
with which disease the cattle, or some of them, which he was handling, 
were infected, and he contracted the disease by contact with such 
méats while performing his duty to the défendant ; that it was the duty 
of the défendant to use a proper and ordinary degree of care for plain- 
tifï's safety by not requiring him to work upon diseased méats and 
prépare them fOr the retail trade, in which duty to plaintifï the de- 
fendant wholly failed; that the défendant, by the use of a proper and 
ordinary degree of care, knew or should hâve known that the cattle 
plaintifï was directed to prépare for market were diseased, and that 
infection would resuit from the handling of them; that previous to 
his infection and injury through defendant's négligence, as herein al- 
leged, he was a healthy, able-bodied man, but since his injury he bas 
been unable to work or earn a livelihoodj and for a time has been and 
will be totally disabled from working and earning the wages that he 
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would hâve been able to earn if he had not been injured through de- 
fendant's négligence, as alleged, and his disability will continue for 
a long time to corne; that, as a resuit of the infection of plaintiff 
from the diseased méat, his right arm became swollen and painful, 
and a malignant pustule broke out on his arm, requiring two severe 
opérations to be performed upon him, and two pièces to be eut from 
his arm, and he was confimed to his bed and room for several weeks, 
during which time he suffered great physical and mental pain and 
anguish, and was unable to earn a livelihood for himself and family, 
and is still unable to work and earn wages. 

The defendant's answer contained a gênerai déniai of the pétition. 

On the trial it was proved, without material conflict, that the rela- 
tion of employer and employé existed between the plaintifï and the 
défendant ; that the latter was engaged in the business of slaughtering 
cattle and selling méat ; that plaintiff was in the service of the défend- 
ant at Galveston, Tex. ; that he became, while so engaged, afflicted 
with a disease of some kind which caused him to consult a physician ; 
that he was treated for such disease and was subjected to two painful 
surgical opérations; and that the affliction caused him expense and 
damage. There was évidence on the part of plaintiff that he sustained 
a scratch or in jury while skinning a calf in defendant's plant on May 
27, 1905, and that shortly thereafter the disease appeared at the place 
of such injury or scratch. There was évidence on the part of the dé- 
fense that any injury he received was in handhng a quarter of beef 
in defendant's plant. 

The évidence relating to the three propositions or questions of fact 
discussed later will be stated as each question is considered. 

After ail the évidence was presented, the trial judge instructed the 
jury to return a verdict for the défendant. The plaintiff excepted, 
and the only question necessary to be decided is whether or not the 
case should hâve been submitted to the jury. 

A case should be taken from the jury if the évidence is so distinctly 
ail one way that a verdict to the contrary would shock the judicial 
mind, and, would be set aside as having no évidence to sustain it ; but, 
on the contrary, when the évidence is such that reasonable men may 
fairly dififer as to what is proved, or as to the inferences to be drawn, 
the détermination of the matter should be left to the jury. The ques- 
tion of négligence is generally for the jury. It is only where the évi- 
dence is without material conflict, and is such that ail reasonable men 
must draw the same conclusion from it, that the question of négligence 
is for the court. Where the trial judge is in doubt as to whether or not 
he should direct a verdict, the better course is to submit the case to 
the jury. While the rule on this subject is found in varying phrases 
in hundreds of reported cases and is familiar to bench and bar, it is 
recognized that its proper application to différent cases as they arise 
requires careful and discriminating judgment. The trial judge is re- 
quired to apply the rule during the progress of the trial and without 
opportunity to closely examine the évidence offered. Even when the 
évidence is ail in print and carefully scanned, we find experienced 
judges differing on the question of its sufficiency to carry the case to 
the jury. Each case must, of course, be decided on its own facts. 
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This casé should hâve been submitted to the jury, if, in addition to 
the proof we hâve mentioned, there was évidence tending to prove 
three propositions: 

First. That the disease with which the plaintifï was afflicted was 
anthrax. 

Second. That he became infected by handling a calf or beef infect- 
ed with that disease. 

Third. That the défendant was guilty of neghgence in causing the 
plaintifï to handle the infected calf or beef. 

The évidence relating to each proposition must be examined sepa- 
rately ; but it may be f ound that the évidence bearing on one proposi- 
tion tends to prove another. 

First. The évidence tending to show that the plaintiff's disease was 
anthrax or charbon may be briefly stated. Dr. Lawrence, the physician 
who attended the plaintifï, testified that the plaintilï came to him for 
treatment about the 38th or 29th of May, 1905 ; that he had a small 
sore on his right arm about the size of a dime ; that there was a de- 
pressed grayish circular lésion with slightly elevated hardening edge, 
and in the edge two or three small blisters ; and that the plaintifï had 
fever. The doctor learned from his patient that three days previous 
he had received a slight in jury to his skin while dressing a calf. The 
witness described the plaintiiï's symptoms with more particularity than 
it is necessary to repeat hère. In answer to a question as to his di- 
agnosis, he said : 

"I diagnosed it at that time as a case of charbon or anthrax, and that this 
was the point of Infection and the seat or starting of the disease, and that 
the germs had gained access through the sliin through this lésion." 

The physician proceeded to treat him for anthrax, using a local an- 
esthetic and cutting out the affected parts. He had to perform a sec^ 
ond and more serions opération ; this time administering chloroform. 
The progress of the disease and its disappearance under treatment 
confirmed the witness in his diagnosis. He was "perfectly satisfied" 
that it was charbon or anthrax. Dr. Lawrence sent part of the flesh 
or tissue taken from the plaintiff's arm to a pathologist, Dr. James 
J. Terrill, who examined it and made a report that it contained an- 
thrax bacilli. He also submitted to Dr. Terrill "smears" on glass of 
the fîesh or tissue taken from the plaintifif's arm, and received a report 
that those "smears" also contained anthrax bacilli. Dr. Lawrence testi- 
fied that the resuit of the examinations made by Dr. Terrill confirmed 
his diagnosis. Dr. Terrill was examined as a witness, and explained the 
process by which he discovered and proved the anthrax bacilli to be in 
both the tissue and smears. He was cross-examined to show that by 
other and additional experiments he could hâve added to the reliabil- 
ity of the diagnosis; but he adhered to the opinion that the processes 
resorted to by him were sufficient, and that the flesh and smears con- 
tained the anthrax bacilli. We think it cannot be denied that this évi- 
dence was sufficient to entitle the plaintifï to go to the jury on the 
first proposition. In fact, this conclusion is not controverted by the 
learned attorneys for the défendant in error ; for, in their able and in- 
structive printed argument, they say: 
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"There was some testimony to the efCect that the plaiutiff had anthrax or 
charbon, and, so far as this one issue was concerned, it might hâve been 
in'oiier for the court, had there been auy testimony tendiiig to establish the 
other two requislte facts, to hâve submitted this issue to the jury." 

Second. The plaintiff himself testified to facts bearing on the sec- 
ond proposition. On the 37th of May, 1905, he helped to skin thtee 
calves. While skinning the second calf, his hand shpped, and he was 
eut by the bone underneath the calf's neck. The wound became in- 
flamed. He suffered from it on Sunday, and on Monday he went to 
Dr. Lawrence. We hâve already quoted Dr. Lawrence as to the treat- 
ment and diagnosis. The calf, the witness said, "looked mighty rough." 
It had "dark brown reddish spots on the inside and outside where the 
hide was, and the spots would not come ofï." The spots were on 
the outside where the hide came off— under the hide. There were 
spots also "about the skirt Hning." Following instructions, he wash- 
ed the calf off with a préparation of soda and water. Woodlifï, who 
was présent when the plaintifï received the injury, describes the calf as 
being in a "very bad condition, so that it had to take a wash to cleau' 
it up." The witness said "it was slimy" on the inside and outside, too. 
It had "a kind of dark slimish color to it." Dr. W. A. Knight, a wit- 
ness for the défendant, was asked on cross-examination : 

"An animal that bas anthrax, and after It has been slaughtered, are there 
or not hemorrhagic spots?" 

And he answered : 

"Yes, sir; there would be hemorrhagic spots. There would be contusions. 
It would be very plain to see in the tissues. The tissues, under the skin of 
the animal, hâve a yellow or oedemic condition." 

Another witness for the défendant, Dr. A. H. Wallace, describing 
the disease, said: 
"There may be spots." 

He said, describing the last stages of the disease: 

"On the inside of the carcass — that is, on the membrane lining of the ab- 
domen and the lining of the ehest walls — will flnd irregular spots on the in- 
side of the carcass, of a reddish color. In the last stages you will fiud an in- 
filtration of the sérum, a gélatine or waterish substance in the muscles, and 
in some cases portions of the skin you might find spots." 

There is no conflict among the experts examined that anthrax is an 
infectious disease, and that it may be transmitted by contact with the 
diseased carcass, especially by contact that reaches the blood circula- 
tion. The évidence bearing on the first proposition aids the plaintiff 
in proving the second, because, if the jury should conclude that the 
plaintiff was afflicted with anthrax, there is évidence from which they 
might conclude that he was infected by coming in contact with the 
carcass of the calf. Considering such évidence in connection with the 
description of the calf given by O'Connor and Woodliff, and the de- 
scription of the effects or marks of the disease by Knight and Wal- 
lace, we cannot say that there was no évidence tending to show that 
the plaintiff became infected as alleged in his pétition. 

Third. The proposition as to the sufficiency of the évidence to car- 
ry the case to the jury on the question of the défendant company's neg- 
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ligence requires some comment of a gênerai nature, and involves an 
inquiry as to the duty of the màster to the servant, and the further 
question as to whether the facts, without dispute or contradiction, 
show the performance of that duty by the master. 

1. It was a part of the common law that our ancestors brought with 
them to this country that an action for damages would lie "for the 
entry of d-»seased cattle into the plaintiflf's close b}' which the plain- 
tifï's cattle were infected."- Anderson v. Buckton, 1 Strange, 192. 
In César v. Karuts, 60 N. Y. 239, 19 Am. Rep. 164, it was held that 
a landlord who lets premises knowing they are infected by a con- 
lagious disease, without notifying the tenant, is liable to the lat- 
ter for the damages sustained in case the disease is communi- 
cated. In Gilbert v. Hoffman, 66 lowa, 205, 23 N. W. 632, 55 Am. 
Rep. 263, it was held that an innkeeper who kept his inn open for 
business, knowing that it was infected with smallpox, was liable for 
damages to a guest who contracted the disease while there. In 
Eaton V. Winnie, 20 Mich. 156, 4 Am. Rep. 377, Cooley, J., speak- 
ing for the court, held : 

"That a party who being allowed to remain on land, under a mère license. 
so uses It as to make It the means of eommunicating an infections disease, will 
be held liable in damages for ail the Injury thus oecasioued to the propert.v 
of the owner or licensor of the premises; sucli owner beiiig ignorant of the 
danger to which his property was exposed." 

In Grayson v. Lynch, 163 U. S. 468, 16 Sup. Ct. 1064, 41 L. Ed. 
230, the Suprême Court sustained a judgment for damages suf- 
fered by reason of disease being communicated to herds of plain- 
tiflf's cattle through the négligence of the défendant. Thèse cases 
ail recognize the fact that there is danger in contagions or infec- 
tious diseâses, and that défendants may be held liable to plaintiflfs 
who are injured by the négligence of défendants in référence to 
such aliments. In Kliegel v. Aitkin, 94 Wis. 432, 69 N. W. 67, 35 
L. R. A. 249, 59 Am. St. Rep, 901, the principle was applied in a 
suit by a servant against the master. It was there held that a mas- 
ter is liable for exposing to a contagions or infectious disease a 
servant who is ignorant of the danger and unable to know of it 
by the exercise of ordinary care, and who thereby contracts the 
disease, if the master knew, or in the exercise of ordinary care 
ought to hâve known, of the danger, and did not warn the servant. 

2. It may be stated as a gênerai rule that a master is bound to 
take ordinary and reasonable care not to subject his servant to un- 
reasOnable or extraordinary dangers by putting him to work in 
dangerous buildings, on dangerous premises, or with dangerous 
tools, machinery, or appliances. If the master fails in his duty in 
this respect, and the servant in conséquence of such failure is in- 
jured, without fault on his part, and without having assumed the 
risk of the master's négligence, he may recover damages of the 
master. 4 Thompson on Négligence, §§ 3759, 3986. The same 
principle is applicable where the servant is put to work on materi- 
al that is dangerous to his health or life. The duty of the master 
in this respect is primary and unassignable ; that is he becomes re- 
sponsible for the négligence or inexpérience of anyone to whom 
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he delegates the performance of it. 4 Thompson on Négligence, 
§ 3988. Thompson says that: 

"No gênerai définition of négligence can be of mucli value in tlie practical 
administration of justice." 

The same observation is true as to the définition or staternent 
of the degree of care reqnired of an employer in protecting his em- 
plo3'és from injury. It may be stated generally, however, that he 
is required to adopt ail reasonable means and précautions to pro- 
vide for the safety of his servants while in the performance of their 
work ; and that he is required to exercise such care as an ordinar- 
ily prudent man would exercise under the circumstances. He is 
not an insurer of the safety of his servant, but is required to exer- 
cise ordinary and reasonable care for his safety. 1 Labatt on 
Master and Servant, § 14, and notes. 

3. The défense relied on by the défendant is that he did exercise 
reasonable and ordinary care, and that, if it be true that the plain- 
tifif became infected as alleged, it was not by reason of négligence 
on the part of the défendant. There was no inspecter of cattle or 
méats at the defendant's plant in Galveston. The évidence tends 
to show that the calf which the plaintiff claims was infected was 
slaughtered at the defendant's plant in Ft. Worth, and shipped to 
Galveston to be skinned, sold to butchers, and by them sold by 
retail to consumers. The défendant contends that it exercised or- 
dinary and reasonable care, in that ail cattle slaughtered in May, 
1905, at its Ft. Worth plant was inspected by men employed by 
them to purchase cattle, and especially that the United States gov- 
ernment inspectors inspected ail cattle purchased and slaughtered 
at its plant in Ft. Worth. The contention is that this évidence of 
inspection is such that it shows without conilict the exercise of 
reasonable and ordinary care, and therefore the absence of négli- 
gence. The évidence of inspection on the part of the defendant's 
agents is not urged as being in itself sufficient. J. F. McCarthy 
testified that he had been defendant's cattle buyer at Ft. Worth 
for four years. "They are examined carefully. * * * \Ye aim 
to buy something that will make good veal or beef, and, if it 
looks at ail doubtful, we buy subject to government inspection. 
If the animal seems to hâve anything at ail the matter with it, we 
buy it separate, and it is held sepa,rate and the government man 
takes it, etc. If it is ail right, it is passed, and, if not, it is tanked. 
When it is tanked, it is boiled up and goes into grease for fertiliz- 
ing." His plan was not to reject cattle, although it might seem to 
be diseased, but he would let it take its chance to pass the govern- 
ment inspectors. Wm. Cargill, the defendant's manager at the Ft. 
Worth plant, referring to cattle purchased at Ft. Worth, said : 

"ïlie government inspectors liave re.iected mauy. * • * Tliei-p iire some 
re.iected daily." 

Both of thèse witnesses corroborated Dr. A. H. Wallace as to 
the gênerai System of government inspection in force at the Ft. 
Worth plant. 
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The défendant company relied mainly on the évidence of Dr. 
Wallace to show that a proper inspection was made of cattle slaugh- 
tered at Ft. Worth. He is a veterinary surgeon in the service of 
the department of agriculture at Ft. Worth. He described the Sys- 
tem of ante mortem and post mortem inspection in force by the 
United States government inspectors in May, 1905. Such inspec- 
tion, he said, was made of ail animais slaughtered. Those con- 
demned were tagged, tanked, and destroyed. Ail that were not 
condemned were marked with gélatine labels, showing inspection. 
When a calf was slaughtered and dressed, but not skinned, "the la- 
bel is placed on the side of the carcass on the inside of the flank." 
He had under him "23 or 24" men. "Two were assigned to cattle 
inspection, post mortem work. * * * Thèse men, of course, are 
required to be présent at ail times when slaughtering is going on, 
and are required to examine every animal slaughtered." It was the 
witness' duty to "go around at différent times" and to see that the 
men are attending to their duties. 

No one of the 23 or 34 men in service under Wallace was examined 
as a witness. Wallace began this supervision at the Armoùr plant "not 
later than May 13, 1905." The alleged infection of the plaintiff oc- 
curred May 27, 1905. The évidence leaves it in doubt as to how long 
the calf alleged to be infected remained in the Galveston plant be- 
fore it was skinned. If it was inspected at the Ft. Worth plant, it 
does not seem to be certainly proved that such inspection occurred 
after May 13th, when Dr. Wallace took charge. 

Dr. Wallace testifies ■ that the veterinary who looked after the post 
morteni inspection of çalves was Dr. Peck, who, when the witness last 
heard of him, was prâcticing at Independence, Mo. He was not ex- 
amined as a witness, nor was his déposition taken. 

The statute and rules for inspection by government officiais is only 
applicable to cattle slatightered for interstate shipment, and the calf 
in question was slaughtered in Texas and not shipped out of the state, 
but the évidence tended to show that ail cattle slaughtered were, in fact, 
subjected to the same inspection. 

The inspection made by Dr. Wallace and other government officiais 
was made under the provisions of Act March 3, 1891, c. 555, 26 Stat. 
1089, as amended by Act March 2, 1895, c. 109, 28 Stat. 732 [3 U. S. 
Comp. St. 1901, p. 3190]. 

As we hâve already stated, the master is in duty bound to exercise 
reasonable and ordinary care not to subject his servant to extraordi- 
nary danger by putting him to work in a dangerous place, with dan- 
gerous machinery or appliances, or on material dangerous to his health 
or Hfe. From this duty there has arisen the rule that it is incumbent 
on the master to inspect or hâve inspected the place where the servant 
Works, and the tools, appliances, and material with which he is requir- 
ed to work. The contention of the plaintiiï is that the défendant has 
negligently failed to perform this duty, and the contention of the de- 
fendant is that the inspection by the government was ail that could be 
required, and that, under the circumstances, the master was not charge- 
able with the duty of making any inspection. It was not denied that 
the doctrine requiring inspection was appHcable to the case, but the 
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contention is that the inspection provided was sufficient, as nïatter of 
law, to relieve the défendant of the charge of négligence. 

The object of the fédéral statutes requiring inspection was to provide 
additional safeguards against the traffic in spoiled or diseased cattle 
and méats. They should not be so construed or applied as to deprive 
any one injured or damaged by the négligence or wrongdoing of a 
dealer in or a vendor of cattle or méats any remedy which he had un- 
der laws existing when the statutes were enacted. We are not of opin- 
ion that the inspection by government officiais of a place, machinery, 
instrumentality, or material necessarily and as matter of law releases 
the master from his duty to make such examinations and inspections 
as are required of him by the rule which demands that he exercise or- 
dinary and reasonable care for the safety of his servant. This duty of 
the master is absolute and inaliénable. He cannot transfer it to an- 
other so as to avoid responsibility. 4 Thompson on Négligence, § 3791. 
It would seem to follow that the court, in the absence of a statute re- 
quiring that course, cannot permit another to assume the responsibility 
for him. In McGregor v. Reid, 178 111. 464, 53 N. E. 323, 69 Am. St. 
Rep. 333, it was held that inspection of freight elevators by city of- 
ficers and indemnity companies did not as matter of law relieve the 
owner of the elevators from liability for their defective condition. 
Commenting on the eflfect of the inspection of others than the pro- 
prietor himself , Labatt says : 

"It is difficult to admit that the fact of an appliance having been pronounced 
Sound by an offlcl»! Inspecter should be deemed to preclude the jury from con- 
sidering whether his inspection was really an adéquate one. Such an infer- 
ence seems to be unwarrantable wlthout assuming the possession by such in- 
spectors of a much larger measure of skill and diligence than can be fairly 
credlted to any class of employés." 

And the leamed a,uthor adds : 

"Another objection to holding tlie master not liable as matter of law Is that 
the doctrine of nondelegable duties Is virtually ignored." 1 Labatt on Master 
and Servant, | 165. 

See, also, 3 Thompson on Négligence, § 3700. 

Granting the contention of the défendant that, to show the exercise 
of reasonable and ordinary care, it may avaii itself of the inspection 
proved to hâve been made under the supervision of the government, 
it must of necessity follow that the défendant is burdened with the 
deficiencies, if any are shown, of such inspection. The défendant can- 
not ask more than that the case should be examined as if the govern- 
ment inspectors were its own inspectors. It is clear that the master's 
entire duty is not performed when he employs compétent and skillful 
inspectors. That is only the first step necessary to secure the reason- 
able safety of his servant. There must be a reasonably careful and 
skillful inspection. Although the master may hâve engaged compé- 
tent and skillful inspectors, if a servant is injured in conséquence of 
a defect which would hâve been discovered by a reasonably careful 
and skillful inspection, but was not discovered, the master will be li- 
able. 4 Thompson on Négligence, § 3793 ; 1 Labatt on Master and 
Servant, § 157; C, C, C. & St. L. Ry. v. Ward, 147 Ind. 256, 45 N. 
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E. 325, 46 N. E. 462. Was there évidence in the case from which the 
jury might hâve concluded that no inspection of the calf in question 
was made ; or, if made, that it was made unskillfully and negligently ? 
Dr. W. A. Knight, a witness called for the défendant, testified that 
anthrax would not necessarily be discovered by an inspection of the 
animal on foot. It might escape détection if it had not "broken out," 
but that after the animal is slaughtered, and a post mortem examina- 
tion is made, "the entire relations would be such that it could not pos- 
sibly slip an inspecter." The witness gives a full description of the 
effects of the disease in enlarging the organs of the animal and in caus- 
ing "hemorrh: ■^ic spots." No one can read the description and fail to 
see that a reasonably careful inspection by a reasonably skillful iiispect- 
or wôuld easily discover the exi.stence of disease. Tliere is much oth- 
er évidence, which it is unnecessary to quote, which is confirmatory 
of this view. 

Considering ail the évidence in the record, we think it was at least 
sufficient to carry thê case to the jury. 

Th& judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 

PARDEE, Circuit Judge, dissents. 



ANDEKSON v. MESSENGER. 

(Circuit Court of Appeals, Slxth Circuit. December 17, 1007.) 

No. 1,679. 

1. Appeal and Error— Second Appeal— Former Décision as Ijaw of tue 

Case. 

It is tlie establlslied doctrine of tlié fédérai courts tliat tlie décision of 
an appeliate court on a question of law becomes the law of tlie case, and 
will not be reeonsldered on a subséquent appeal or writ of error in the 
same caêe. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 3, Appeal aud Error. 
|§ 4358-1.3C8.] -^ • : . 

2. EscrowS—!Deed— Conditions of I>eposit. 

To constitute the hdlding In escrow of . a deed It must hâve been de- 
poslted under an agi'eement which prevents the grantor from recalling 
It. 

[Ed. Note. — For cases in point, see Ceiit. Dig. vol. 19, Escrows, § 2. 

For other définitions, see Words and Phrases, vol. 3, pp. 2404-2407.] 

3. Trial— TApiNa Case frqm Jury— Effect of IIequests by Botu Pabtiesi 

FOB DiEiJcTED Verdict.' 

In thé fédérai courts the efCect of requests Ity both parties for direction 
of a verdict at the ciose of the évidence is the same as a stipulation to 
try the case to the court without a jui-y, and tlie direction of a verdict 
for oiié party is équivalent to a gênerai finding of the facts In his favor 
tvhich must stand, if there was any évidence upon which it can be sup- 
portéd; but if the judgrnent rendered niust necessarily rest upon a fact 
or facts, the flndiug of which was not warranted by any évidence in the 
case, It is erroneous. 

[Ed. Note. — For cases In point, see. Cent. Dig. vol., 46, Triai, § 400. 

Opçiratiçn, ;and efCect of motions by both piaintifC ,and défendant foi- 
direction of Verdict, see note to 77 0. C. A. S.] 
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4. tiFB Estâtes— Taxation— FoEFEiTUEE of Intebest os Life Tenant bt 

Permitting Sale fob Taxes— Onio Statote. 

Rev. St. Ohio, § 2852, which provides that If any person seised of lands 
for Ufe shall fall to pay the taxes thereon for such lengtli of tlme that 
they are sold for taxes, and shall fall to redeem the same, shall forfait 
ail of his estate thereln to the remainderman, and which as construed 
by the Suprême Court of the state appliea only in case of a valid sale, 
cannot be effective in any case to vest title In a remainderman, since the 
tax sale, if valid, cuts off both the life tenant's estate and his own. But 
such provision, if conceded effectlveness in any case, being a part of the 
statute relating to gênerai taxation, does not apply to sales made for 
spécial assessments for local improvements. 

5. Constitutional Law— Due Pbocess of Law— Validitt ce Tax Sale— 

Assessments fob Local Impeovements. 

The charter of the clty of Toledo, Local Laws Ohlo 1836-37, p. 32, 
whlle authorizlng spécial assessments on property to pay for local im- 
provements, made no provision for a hearing to ascertain the beneflts 
to such property by reason of the improvement, and for that reason a sale 
of property thereunder for nonpayment of such an assessment was void, 
as depriving the owner of his property withont due process of law. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Constitutional 
Law, 8 872.] 

8. Same— Tenube op Ownebship— Depeivation Without Due Pbocess or 
Law. 

The fourteenth amendment to the Constitution of the United States, 
requirlng due process of law, merely applied to the législation of the 
States an elementary principle of the common law which was a part of 
the fundamental law of the several states, and which the fédéral courts 
in administering the law of the states were previously bouud to recognize 
and enforce. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, §§ 726, 727.] 

7. EsToppEir— Pubchase or Tax Title bt Peeson undeb Dutt to Pat Taxes 

— Bffect as Against Gbanteb. 

A mortgagee asslgned his mortgage as collatéral security. He subse- 
quently obtained a qultclaim deed to the property from the mortgagor, 
and whlle he held the same assessments were levied thereon for local Im- 
provements, and the property was sold for thelr nonpayment. Subse- 
qnently, the assignée of the mortgage foreclosed the same, and a contract 
was entered Into betwéén him and the assigner, by which, in considéra- 
tion of the sûtrender of other collatéral held by him, it was agreed that 
the assignée should take title to the mortgaged property under the fore- 
closure decree. Thereafter the assignor acquired the tax title. Held, 
that he could not use such title nor Invoke any rights by reason of the 
tax sale to defeat the title acquired under the foreclosure decree, both 
because estopped by his contract, and because, being the one on whom the 
duty rested to pay the taxes, his acquisition of the tax title operated as a 
rédemption as between him and the holder of the mortgage. 

8. E.TECTMENT— Défenses— BsTOPPÉL op Dépendant to Dent Plaiktipf's 

Title. 

The fundamental question In an action of ejectment is the right of pos- 
session, and this usually follows the légal title, but the défendant may 
be under an estoppel which precludes him from denying the plaintiff's 
title, in which case he cannot set up to defeat plaintiffl's right of posses- 
sion an adverse title which he is estopped from asserttng. 

[Ed. Note. — For other cases in point, see Cent Dig. vol. 17, Ejectment, 
J 114.1 

In Error to the Circtùt Court of the United States for the Western 

Division of the Northern District of Ohio. 
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R. P. Cary, C. H. Trimble, and C. A. Thatcher, for plaintiff in error. 
H. E. King- and C. W. Everett, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, District Judge. This cause came hère on a former 
writ of error, and, upon attentive considération of the record, we re- 
versed the judgment of the court below. 146 Eed. 989. We did not 
direct the judgment to be entered in that court, as we might hâve donc, 
but on account of certain incidental matters about which the record 
was not clear, and which might properly afïect the judgment which 
ought to be given, notably certain sales and deeds of the land on assess- 
ments for local improvements, we thought it expédient to order a new 
trial ; and a mandate issued accordingly. A second trial has been had, 
this time before the court and a jury, with the resuit of a verdict for 
the d.efendant under the direction of the court and a judgment for that 
party. This case is again brought hère by the plaintiff for review of 
the proceedings on that trial. The principal facts are fully stated in 
our former opinion and need not be now repeated at length. With the 
exception of those which relate to the assessment and sale of the land 
for a local improvement, the grading of a street in Toledo, and the 
deeds issued thereon, the facts exhibited by this record are in ail es- 
sential particulars the same as those disclosed by the record at the for- 
mer hearing. We liave been invited by counsel for défendant to re- 
consider the question of the construction of Henry Anderson's will. 
We must décline to do this. The questions there decided are matters 
adjudged and hâve becorhe the law of the case. When the for- 
mer writ of error was disposed of the questions of law in the case were 
settled, and we bave tiow no authority to redetermine them. This is 
the established doctrine which governs the fédéral courts and is quite 
generally accepted in other courts. Thîs court has recognized and ap- 
plied the rule in previous cases. StoU v. Loving, 120 Fed. 805, and 
cases cited at page 806, 57 C. C. A. 173 ; Western Union Telegraph Co. 
V. City of Toledo, 131 Fed. 734, 58 C. C. A. 16. And see, also, 
Maguire v. Tyler, 17 Wall. 253, 284, 21 L. Ed. 576; Kingsbury v. 
Buckner, 134 U. S. 650, 670, 10 Sup. Ct. 638, 33 L. Ed. 1047. Ail 
the reasons and arguments which might hâve been urged at the hearing 
on the former writ of error against any conclusion then made were, 
by the eflfect of the décision, overruled. No doubt, if upon a new trial 
a substantially différent state of facts is shown so that another ques- 
tion is presented, the former adjudication does not hold. But that is 
not the case hère, except as above noted. With respect to our décision 
that the deeds of the executors and trustées of Henry Anderson to 
Charles Butler were not valid as against the remainderman for the rea- 
son among others that they were not delivered during the continuance 
of the trust with which the executors were charged, a point which is 
now contested, we add that the conditions on which that décision was 
based were not altered on the new trial. In the stipulation respecting 
the facts, it was stated that the deeds were not delivered until about 
the Ist of May, 1860, at which time the executors were no longer trus- 
tées. After the cause had been remanded to the Circuit Court, upon 
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application of the attorneys for the défendant stating that they were 
mistaken when they made that stipulation, and that the deeds were de- 
livered at an eariier date, the court relieved the défendant from it. 
But the fact stated in the stipulation in that regard was clearly shown 
by the évidence in the case. And upon the new trial the évidence that 
the fact was as stated was so clear and uncontradicted that a finding to 
the contrary would hâve been whoUy unauthorized. But as we shall 
see, the court did not find that the deeds in question were delivered 
earher than about May 1, 1860. 

It is contended by the défendant that the deeds from the trustées 
under the will to Butler were held in escrow by the Manhattan Bank 
to be delivered upon the payment by Butler of his debt. But to con- 
stitute an escrow there must be a contract, which prevents the grantor 
from recalling the deed. James v. Vanderheyden, 1 Paige (N. Y.) 
385 ; Cook v. Brown, 34 N. H. 460; Prutzman v. Baker, 30 Wis. 644, 
11 Am. Rep. 592. There is no évidence in this record that anything 
more was donc or intended than to leave the deeds with a depositary 
conveniently near to Butler, so that when he should pay his debt he 
could take the deeds. For aught that appears they could hâve been 
recalled at any time without the violation of any contract on the part of 
the trustées. To hâve prevented them there must hâve been some 
binding obligation. The self-serving statement by Butler that they 
were left at the bank in escrow is not évidence that such was the 
fact. And in his letter of March 19, IBGO, to one of the trustées ask- 
ing for the delivery of the deed he states that he has been to the bank 
and seen the deed, and that "the envelope has the indorsement 'the 
property of Walter Goodman, Peter Anderson, and to be delivered on 
the order of either of them.' " 

At the conclusion of the évidence, both the plaintiff and the défend- 
ant requested the court to charge the jury peremptorily, each in his 
own favor. The court refused the request of the plaintitï and granted 
that of the défendant. We are required by the opinion of the Suprême 
Court in Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. 
Ed. 654, to hold that thèse mutual requests were the équivalent of a 
withdrawal of the facts from the jury and a submission of them for a 
finding by the court. And we must présume that the conséquence must 
be the same as if there had been an original stipulation to try the case 
without a jury. In that case, where the court' makes only a gênerai 
finding, that finding must stand if there was any évidence on which the 
court could hâve properly found the facts necessary to support the 
judgment. But if, though the finding be gênerai, it must necessarily 
rest upon a fact or facts, the finding of which was not warranted by 
any évidence in the case, a judgment based on such gênerai finding 
would be erroneous. One of such facts in the présent case would hâve 
been that the deeds were delivered at a time when the trustées were 
authorized to deliver them. The presiding judge did not file any writ- 
ten opinion, and the bill of exceptions does not state the ground of 
his action. At the hearing we were supplied by counsel for the plain- 
tif? with a copy of the stenographer's notes of the judge's statement 
of the ground on which his direction was given to the jury. Counsel 
for the défendant stated that they had also a copy, and no objection 
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was made to the correctness of that furnished by counsel for the plain- 
tiff. The opinion of the court below is not required to be made part 
of the record, and is sent up only to enable the appellate court to un- 
derstand the grounds of its décision, and, if its authenticity is shown, 
that is sufficient. In thèse circurnstances we think we may properly 
refer to it. Having regard to our former décision, it must hâve been 
made to appear on the new trial either that the deeds of the trustées 
were dehvered while they held the office of trustées, or that the plain- 
tiff had been eut off by the assessment proceedings and the deeds to 
Butler founded thereon. It appears from the stenographer's notes that 
the court put its direction to the jury upon the sole ground that the 
plaintiff's action was barred by the statute of limitations, in that he had 
not asserted his right within 10 years after he had become of âge. 
fie reached that conclusion upon the following line of reasoning: He 
conceded the gênerai rule to be that statutes of limitation for actions 
in ejectment run only from the time when the right of entry accrues, 
and that in the case of one having an estate in remainder his right of 
entry accrues on the cessation of the preceding estate. But he referred 
to a statute of Ohio which he thought operated in the case at bar to 
extinguish the life estate before its intended limit and to accelerate the 
commencement of the estate in remainder. That statute was this: 

"If any person who shall be selsed of lands for Ufe shall neglect to pay 
the taxes thereon, so long that such lands shall be sold for the payment of 
the taxes, and shall not, wlthln one year after such sale, redeem the same, 
according to law, such person shall forfelt to the person or persons next en- 
titled to such lands in remainder or reversion, ail the estate which he or she 
so neglecting as aforesaid, may hâve in said lands." Rev. St. Ohio, § 2852. 

It has the rare quality that it proposes to punish the delinquent 
taxpayer'by forfeiting his estate to another person. The Suprême 
Court of Ohio holds that this statute is valid (McMillan v. Robbins, 
5 Ohio, 28) ; but that to hâve efïect the sale must be a valid sale, 
and that a void sale does not work a forfeiture. Estabrook v. Royon, 
53 Ohio St. 318, 39 N. E. 808, 33 L. R. A. 805. And this seems a 
just conclusion if the statute is valid, for it would be an absurdity to 
punish a man for a neglect to do a thing which he is not legally 
obliged to do. That which is void is as if it did not exist. But if the 
sale is a valid sale, the title is thereby forfeited to the purchaser. Or, 
to speak more precisely, such a sale cuts up by the root ail previous 
titles, and inaugurâtes a new and absolute title in the purchaser. 
As the preceding estate as well as the estate in remainder are eut 
ofï by the neglect to pay the taxes and the sale and deed therefor, 
there is nothing to forfeit, and the entire scheme is fruitless. But 
this discussion assumes that the statute in question, which is a part 
of législation relating to the collection of gênerai taxes, applies to 
assessments for local improvements. We think, however, it would 
be erroneous to admit this. And we shall premise what we bave to 
say upon this subject by suggesting that the question is involved 
in the entire proceeding taken by the common council of the city for 
the assessment of the land in controversy for the projected street 
improvement; and, further, that if this particular provision of the 
statute is to be given any effect, it is for the forfeiture of the life 
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estate and is pénal, and should therefore be given a strict construc- 
tion. There is a well-known and well-established distinction between 
gênerai taxes and assessments for local improvements. The former 
are for the promotion of the gênerai order and the welfare of the 
public organization. They are levied and collected under gênerai 
laws which regulate the steps to be taken in détail, and, with respect 
to the more important, fix a definite time and place when and where 
they must be taken. Every citizen is required to take notice of such 
laws ; and he is thereby provided with the means of knowing what 
is necessary for the protection of his property, and the time, place, 
and manner of securing it. An assessment for a local improvement 
is a levy made upon the citizen or his property for the purpose of 
paying for an improvement in his neighborhood which enhances the 
value of his own property. It would be beyond the power of the 
government to compel any such tribute of one person for the single 
purpose of benefiting his own land; but when a number of owners 
composing a district of the pubHc or owning land in the district which 
is benefited by the improvement, the power to specialize the district 
for such a purpose is recognized as falling within the analogy of the 
power to levy gênerai taxes. It is a quasi public purpose. And the 
législation is spécial. Under the gênerai grant to municipalities of 
the power to tax, no authority to levy spécial taxes for particular 
improvements is included. There must be spécial authority, and pro- 
vision must be made for safeguarding the rights of those affected 
by its exercise ; and, further, the exercise must be pursued in ail es- 
sential particulars in accordance with the Hnes prescribed. The citi- 
zen is not now under the obligation of the gênerai law nor directed 
by it how and when he is to protect himself against the invasion of 
his private rights. As the power to levy tribute for such improve- 
ments is not conferred by a gênerai grant but only by spécial grant, 
its exercise must conform therewith, and it is a reasonable rule, the 
proceeding being in invitum, that not only must the power confer- 
red provide for the protection of ifldividual rights, but that the pro- 
visions shall be strictly complied with. The grant may refer to and 
adopt provisions of the gênerai law, and in such case the latter, so 
far as they extend, are to be read as part of the grant, but not other- 
wise or further. Thèse propositions are believed to be well estab- 
lished ; and the conséquence is that if the spécial law fails to make the 
necessai^^ provisions, or if provided, they are not followed, any pro- 
ceedings thereunder are void. This distinction between gênerai taxes 
and spécial assessments is universally recognized. 

Cooley in his work on Taxation, p. 636 (2d Ed.), says, "Though 
assessments are laid under the taxing law, and are in a certain sensé 
taxes, yet they are a peculiar class of taxes, and nOt within the mean- 
ing of that term as it is usually employed in our Constitutions and 
statutes ;" citing many cases, among which are Maloy v. Marietta, 
11 Ohio St. 636 ; Lima v. Cemetery Association, 42 Ohio St. 128, 
51 Am. Rep. 809 ; Raymond v. Cleveland, 4'2 Ohio. St. 522. To which 
may be added Reeves v. Wood County, 8 Ohio St. 333 ; Chicago, 
etc., R. Co. V. Keith, 67 Ohio St. 279, 65 N. E. 1020, 60 L. R. A. 
535. And in the last case hère cited it was held that a statute which 
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did not provide for a notice of h^;aring in a proceeding for levying 
a particular assessment was void. Judge Jackson, while Circuit 
Judge, so held in Scott v. Toledo (C. C.) 36 Fed. 385, 1 L. R. A. 
688, and again in Murdock v. Cincinnati (C. C.) 39 Fed. 891. The 
extent to which the land is benefited and therefore of the assessment 
to be levied upon the owner is of prime importance to him. An op- 
portunity must therefore be provided for him to be heard before some 
tribunal having authority to détermine it, upon the question of the 
extent of the benefit. The provisions of section 28 of the charter 
of the city of Toledo, Local Laws of 1836-37, p. 40, do not provide for 
any such hearing. The only notice or hearing provided for by any 
part of the charter relating to this subject is one contained in section 
38, which is this : 

"The city council shall give notice in one of the newspapers published in 
sald city or vicinity for six consécutive weeks of tlie improvement to be 
made, in order that any one damaged by reason of such improvement niay iile 
his claim in writing in the office of the city clerk within ten days after the 
expiration of said six weeks' notice, and the said coinmittee shall assess the 
damages, if any, of such claims and shall add the same to the cost of the 
improvement as a part of the expense so to be assessed as aforesaid, and sald 
committee within twenty days after the time shall hâve expired for flliug 
claims for damages, shall return to the ofBce of the treasurer a report setting 
forth the estimated cost of such projected improvement includiug the dam- 
ages awarded by them, etc." 

The damages hère spoken of are such as the several parcels sus- 
tain by reason of the construction of the work. They are made part 
of the gênerai cost and expenses of the proceedings. They hâve no 
relation to the value of the beneiîts for which the several parcels are 
assessed. 

The charter was amended by an act passed in 1846, Local Acts, p. 
808, and by section 36 it was enacted that : 

"ïhe tenth, twenty-sixth, twenty-seventh, twenty-eighth and twenty-ninth 
sections of the act of 1837 are repealed, provided 'that ail rights, titles, lia- 
bilities and remédies acQuired or incurred or subsisting under and by the flrst 
mentioned act and the ordinances, resolutions and bylaws made in pursuance 
of the authority thereof, shall remain unafCected by the passage of this act 
and the repeal of said act of incorporation, and the ordinances, bylaws and 
resolutions aforesaid shall remain in force until the same are repealed by the 
council and the présent ofiicers of said city shall hold their respective offices 
until their successors are elected and qualifled.' Passed Feb. 27, 1846." 

But the proceedings relative to the assessment had taken place 
as early as 1843, and it was put upon the roll of that year. For some 
reason the taxes and assessments on that roll were not coUected. 
The assessments in question were put upon the roll of the year 
1847, and, being unpaid, the lands were sold, and certificates thereof 
given. It appears that the proceedings for the assessment were tak- 
en in 1843 and therefore controlled by the act of 1837, and that the 
proceedings for the collection in pursuance of which the sale was 
made, and the sale itself, took place in 1847. The deeds thereon were 
made in 1860. It is contended that the deeds were void, because the 
proceedings on which they rest in failing to afiford an opportunity 
for a hearing, disregarded a fundamental right, and we are of opin- 
ion that for the reasons we hâve given it must be so held. Cooley 
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on Taxation (2d Ed.) 655 ; Whiteford v. Probate Judge, 53 Mich. 
130, 18 N. W. 593; Chicago, etc., R. Co. v. Keith, 67 Ohio St. 279, 
65 N. E. 1020, 60 L. R. A. 525; 25 Am. & Eng. Encl. of Law (2d 
Ed.) 1215. The fourteenth amendment to the Constitution in re- 
quiring due process of law formulated a principle of justice which 
had long been recognized. It applied to the législation of the states 
an elementary principle which had been imbedded in the institutions 
of government from the time of Magna Charta that a man may not 
be disturbed in his rights of person or property unless by due process 
of law, which always includes notice and an opportunity to be heard. 
And it made complaints of ihe violation of this enactment justiciable 
by the courts of the United States. But before that time it was a 
principle in the fundamental law of the several states ; and the féd- 
éral courts in administering the law of the states were bound to 
recognize and enforce it. 

Other reasons consisting in irregularities in the proceedings are 
urged by counsel for the conclusion that the deeds were void, but 
we will not prolong this discussion by considering them. We think 
that the court below was mistaken in supposing that under the law 
of Ohio the failure to pay thèse taxes resulted in a forfeiture of the 
life estate, and that the plaintifï's right to the possession accrued at 
a time prior to the death of James Anderson. Ail this is said however 
upon the assumption that section 2852 has application to an assess- 
ment for local improvements. But it is as we hâve said a provision 
found in the statutes for gênerai taxation, and the neglect to pay 
taxes which this section speaks of is the neglect to pay the taxes which 
the statute is there dealing with. Besides, it seems clear that the 
person whose estate is to be forfeited must hâve been under an ob- 
ligation to pay the taxes. But at the time when thèse assessments 
were made the life tenants under the will of Henry Anderson were 
not the owners, and owed no duty to pay thèse assessments. 

But there is another reason springing from other facts which we 
think must lead to the same resuit. In 1843, when this assessment, if 
valid, should hâve been paid, Charles Butler was the owner of this land 
by virtue of the deed to him from Bissell in February of that year. 
He continued to be the owner until the date of the master's deed to 
Henry Anderson on November 18, 1844, and should hâve attended to 
the payment of the taxes and assessments levied upon the land in those 
years. The lands were bid ofï bv Charles M. Dorr at the sale on 
December 27, 1847. On February 18, 1860, Butler sold thèse lands 
by contract to Bronson. March 26, 1860, Butler obtained from the 
city clerk deeds which recite that they were issued to Butler as assignée 
of the certiiicates of sale. He thus became the owner of a title which 
had its origin in his own default. By his contract with Henry Ander- 
son of October 4, 1844, the latter was to take title to this land upon the 
sale which had been made to him by the master in the earlier part of 
that year. For several years previously the mortgage had been 
pledged by Butler to Anderson as security for his debt, and the ques- 
tion arises whether, in view of thèse facts, Butler could acquire and 
stand upon, as against Henry Anderson or those holding in his right, 
158 F.— 17 
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a title to this land based on his neglect to pay a lawful assessment upon 
it (for we are now assuming it was lawful) while he was the owner, 
and which he was bound to pay or cause to be paid. We think the 
obligation of good faith would prevent him from doing this. It is 
true he did not warrant the title. But it was not necessary that he 
should hâve done so, if, by his relation to the property and to other 
parties having an interest in it, he was precluded from building up a 
hostile title to it in dérogation of his contract. Dorr did not obtain 
the deeds upon his certificates of purchase. Btit he had the right to 
hâve them. The title, assuming the proceeding to hâve been legally 
sufficientto found one, never came to him. But this circumstance is 
not very material. When Butler purchased the certificates and later 
obtainéd ithe deeds, they came intù the hands of one who, as against 
the : title derived from Henry Anderson, had been originally charged 
with the obligation to pay the taxes, and although that obligation did 
not rest upon Dorr, it revived and attached to Butler, and effectually 
preclwded him from setting them up as muniments of title in himself 
as against the title which he had for his own purposes created in 
another. • This doctrine is now well settled. Bispham's Equitv, § 365 ; 
Kennedy v. Daly, 1 Sch. & Lef. 355, 359; Church v. Ruland, 64 
Pa. 432; Ashton's Appeal, 73 Pa. 153; Sawyer v. Wiswell, 9 Allen 
(Mass.) 39; Kost v, Bender, 25 Mich. 516; Dubois v. Campauy 24 
Mich. 360; O'Connell v. Pâte, 59 Fed. 182, 184, 8 C, C. A. 78. 

In Kost v. Bender, the action was by the indorsee pi a promissory 
note against the maker. The plaintifif had been the original payée of 
the note, and had indorsed it for value to a bona fide holder who sold 
it to the payée; and the question was whether the plaintifif did not by 
reacquiring the note expose himself to the défenses which existed while 
he was the first holder. Judge Cooley, in delivering the opinion of the 
court, :said:: 

"If the défendant had a légal aud just défense to the note, either in whple 
or iu; par,t, arising from the conduct of the plamtiff, it was the duty of the 
latter to recogiilze and allow it, and lie had no moral right to eut it ofC, or to 
atteinpt'to do so by any transfer. But having doue so, and atterwards ac- 
«luired tlle note a second tlnie, the law; we thluli, will not permit him to take 
a,dvantage; of this wrong, but will femit, the défendant to his original rights." 

And he refers to the former casé of Dubois v. Campau, 24 Mich. 
360, as. an' illustration of the principle, in which the action was eject- 
ment, whe;re the party whose duty it ' was to pay certain taxes sought 
af terwàrds to claim the benefît of a tax title which was based upon his 
default to pay thçm, and which a third party had bought in and then 
sold to him. It was held in that case that ,hè' had no more right to 
claim the benefit of the title he had thus bought in than he would hâve 
had if hé Was the original purchaser at the tax sale. In the Case re- 
f erred to, the défense was rnade uhder a tax deed and possession there- 
under, for a period Ibng enough to establish a title under the statute 
of limitatioiis. In the opinion df the court it was said at page' 370 : 

"But lit * caSe >'here a party whosé duty it is to pay ail the taxes on the 
land allo^vS'lt' to be sold for such taxes to a stranger who might hold the 
whole against ail parties, though this might: terminate the tenàney while such 
tax title |s held. by another, yet it bas been termina ted by the wrong of the 
party in defàult; and when he purchases in the title, he and the former own- 
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ers are remitted to their original position and rights as they stood before the 
sale, and as tliey wonld hâve stood had tlie taxes been paid when due, cr 
had the sale for the taxes been made dlrectly to such party in default. Such 
we think must be the resuit upon princlple." 

And, further, the court said: 

"We thinli, therefore, the purchase of the tax title • • * opérâtes niere- 
ly as a payment, and gave him, the purchaser of the tax title, no additional 
rights to the land, as agalnst the plaintifC at least." 

And the judgment was reversed because effect had not been given 
to this principle. And we note in this connection that thèse cases were 
actioiis at law, the latter being ejectment. The rule in Michigan in 
regard to the nature of the action and the circumstances in which it 
may be maintained is the same as in the fédéral courts. It matters lU- 
tle whether the doctrine in such cases rests upon an estoppel, or upon 
the theory that the title never vested in the party, but was extinguished 
by opération of law, which we think the correct view. It was so held 
in Douglas v. Dangerfield, 10 Ohio, 152, 158, where Hitchcock, C. J., 
said : 

"If by this proceeding he could be considered as having procured a strictly 
légal title, the circumstances are such as might induce a court of equity to 
Interpose and divest him of that title at the suit of the former ovvner of the 
land. But in our view, the complainaut aequired uo additional rights by the 
purchase, and must be held- to be in the same situation that he would hâve 
been had he paid the taxes before the sale." 

And, indeed, the doctrine has frequently been recognized as having 
a peculiar adaptation to the case of one who has aequired a deed for 
land for taxes which he ought to hâve paid, especially where, as be- 
tween himself and another person, he ought to hâve paid the taxes. A 
mortgagor cannot set up against his mortgagee a title founded on his 
default in paying the taxes. And in Smith v. Lewis, 20 Wis. 350, 
it was held to apply to a mortgagee as against the assignée of a mort- 
gage. And if, in this case, Bissell, the mortgagor, had continued to 
be the owner, he would in like manner hâve been precluded from 
setting up a hostile tax title founded on his own default. Upon an 
abundant citation of authorities Judge Cooley sums up the doctrine 
thus: 

"There is a gênerai principle applicable to such cases which niay be stated 
thus : that a ijurchase made by one whose duty it was to pay the taxes ghall 
operate as payirient only; he shall acquire no rights as against a third party 
by the neglect of a duty which he owed to such party. This principle is 
universal and is so eutirely reasonable and .lust as scarcely to need the 
support of authority. Show the existence of the duty, and the disqualifica- 
tion is made out in every instance" — 

and then, after giving numerous illustrations, he says further : 

"In ail such cases, and ail to which the like reasons apply, the purchase as 
between the parties, is in law a payment only ; or if made at secondhand from 
another who was purchaser at the public sale, it is allowed to operate, for 
the purposes of justice only, as a rédemption." 

Cooley on Taxation (2d Ed.) 501-3 ; Id. (3d Ed.) vol. 2, 964 et seq. 
But counsel answers this by saying that this could not affect the légal 
title ; that it might raise an equity ; but this could not be regarded ic, 
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an action of ejectment where only the légal title is in issue. It is un- 
dojittedly the rule that the plaintiff must hâve the right of possession, 
and this usually follows the légal title. But if the défendant is under 
an estoppel which precludes him from the right to deny the title of the 
plaintifï, he cannot maintain the right to possession under a hostile 
title which he is estopped from asserting. The fundamental question 
in an action of ejectment is to whom does the right of possession be- 
long. Cincinnati v. White's Lessee, 6 Pet. 431, 8 L. Ed. 452 ; Dicker- 
sonv. .Colgrove, 100 U. S. 578, 23 L. Ed. 618. The question of the 
légal title is generally the leading factor in determining that right, but 
it is not in ail circumstatices the ultimate test. But if the acquisition of 
the tax title by Butler operatéd only as a rédemption, there is no occa- 
sipn for invoking the doctrine of estoppel. 

The judgment must be reversed; and as there was a trial by jury, 
we tliink the proper course will be to order a new trial, notwithstand- 
ing the fact that both parties requested positive instructions, and the 
court tpok the fâcts from the jury. 
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(Circuit Court of Appeals, Eighth Circuit. December 9, 1907.) 

No. 2,593. 

Négligence— Pboximate and Remote Causes. 

The piiilosophy of the responslbility' for a négligent act Is that the 
wrongdoer is answerable only for such conséquences as flow directly from 
the act arid are such as a reasonable man should anticipate would probably 
resuit from the act first committed. Where a négligent act of the de- 
fendant is not wanton, the law attaches responslbility to it for ail the 
conséquences which ensue directly therefrom and for such efCect as in 
the natural order of séquence follows therefrom, no matter how remote in 
point of time or distance, llmlted by the requlrement that the ultimate 
resuit must be such as that a reasonable i)erson should anticipate that in 
the natural order of things would probably ensue. Whenever this causal 
connection between the négligent act and the ultimate injury is interrupt- 
ed by reason of the inteiposition of some independent force or human 
agency actiug independently of the flrst négligent act, but for which the 
ultimate injury would not bave come, the former is the remote and the 
latter Is the proximate cause. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 
69-82.] 

Masteb and Servant— Injtjet to Servant- Peoximate Catjse of Injury. 
Plaintiff while employed in defendant's mine was overcome by gas, and 
was afterward found by a searching party lying on the grouud uncon- 
scious. He was taken to the surface by such party on the elevator cage 
which was 5% feet square, two sides being inclosed and two open, and 
by reason of the projection of one of his feet beyond an open slde of the 
cage it was caught by the timbers of the shaft and hls leg broken. Held, 
that the négligence of défendant in permitting a dangerous quantity of 
gas in the mine, if conceded, while a remote, was not the proximate, cause 
of the injury to plaintifE's leg, which was the négligence of those who 
placed him oii the cage, and that, under the rule that one committing an 
act of négligence is responsible only for such conséquences as would nat- 
urally and probably resuit and as should reasonably hâve been foreseen, 
défendant was not llable for such injury. 
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3. Tbi AL— Direction of Vebdict— Undisiputed Facts. 

Wliere the facts of the particular case are disputable and are of such 
character that différent niinds miglit reasonably draw différent couchi- 
sions therefrom, it présents a question of fact ])roperly dcterminable by 
the jury ; but, where tliere is no dispute about tbe facts and the law pro- 
nouuces the judgment on the facts established, it is the province and du- 
ty of the court ,to direct the verdict. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 46, Trial, §§ .376-380.1 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

M. J. Galligan, for plaintiff in error. 

William E. Hutton (Bruce B. McCay, on the brief), for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. This is an action for personal injury. 
At the conclusion of the plaintiff's évidence, the court directed a ver- 
dict for the défendant in error. To reverse this action the plaintiff 
lias brought the case hère on writ of error. 

The plaintiff was an employé of the défendant, working in its mine, 
in which there was more or less gas escaping. He had worked in this 
mine for 13 or 14 months prier to the accident. In the month of 
August, 1903, some of the timbers employed in the mine took fire, 
when the work therein was suspended until the first part of September. 
The plaintiff retumed to work about three days prior to the injury in 
question. He was engaged, in connection with one Crozier, a fellow 
servant, in hauling ore out of the mine with a tramway car drawn by 
a horse. On the afternoon of September 8, 1903, the gas in the level 
where the plaintiff was at work manifested itself in sufficient quantity 
to make it uncomfortable to the plaintiff and his fellow workman. 
They came out of the mine two or three times, and remained in the 
fresh air for half an hour or more at a time to get rid of the effects of 
the gas. The last time was just before supper, when the plaintiff 
complained of a headache produced by the gas. His testimony is that : 

"We aid pretty well before supper, and did not feel the iças very mucli. 
Of course, we felt it a little bit, and Crozier asked me how I felt about sup- 
per time. I told hini I was not feeling very good — and said I would not like 
to go in there again right away. He said : 'Wait a little while, and you'll 
feel ail right' Pretty soon he came aloiig with the horse and train, so I 
thought I would not let him go in alone, and I Jumped on too, of course. 
When we got in, we found that the chutes were tied up, and Crozier told me 
to go up to the 40 foot, the gas was not so bad, and he said he would load 
the car, and I said 'Ail right,' and started out, and that is ail I know about 
it. I must bave dropped right there." 

He further testified that just after supper, when they started into the 
mine, Crozier took a pièce of waste and tied it arotind his nose. He 
further testified to having had a conversation with Mr. Carey, the 
mine superintendent, before he went into the mine the last time ; that 
Mr. Carey asked him how he felt and he told him he had a headache, 
and Carey told him he would get over that, that it would not hurt him ; 
that he need not be afraid, there was no danger about the gas. As 
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the plaintifï and Crozier did not return to the surface as soon as ex- 
pected by the meti at the top, which was an hour or more after they 
had returned to work, a searching party went after them. The plain- 
tifï was found about a hundred or more feet from the elevator shaft, 
to one side of the tramway track, prostrate on the ground, with his 
face downward, and in a comparatively unconscious condition. Cro- 
zier was found lying on top of him dead. There were two methods 
of egress from where they were found: One was out by the tunnel 
through which the tramway ran, some 500 or 600 feet. The other was 
by the elevator cage. The rescuers carried the plaintiff to the latter, 
which was a square cage about 51/2 feet wide between the sides, two of 
which were closed and the other two were open. The shaft, of course, 
was larger, with timbers eight feet by eight inches. There was no 
lîght in the elevator, except, perhaps, the customary lamps on the men's 
hats or caps. The rescuers laid the plaintiff on the floor of the eleva- 
tor;- and their testimony is that in their ascent the plaintiff did not 
move. When they reached the surface, upon examination, it was dis- 
covered that one of the plaintiff 's legs at the ankle was broken, and 
the injury wàs more or less serious. His testimony was that in going 
up the elevator, in a dazed kind of way, his eyes opened, when he 
felt the shock, and he seemed to fall asleep again, that he recollected 
that much of it, and it was ail he knew about it. 

The pétition counts alone upon this injury to the leg as the basis of 
damaiges. The allégation in this respect is that : 

"Whlle being taken from sald level in a cage In a shaft In said mine to the 
surface thereof, as the resuit of being so overcome by gas, and while so un- 
conscious by reason thereof, his leg became canght in said cage and timbers 
while he was being so taken tb the surface, and his leg was broken, and he 
thereby became seriously and permanently injured, and suffered great pain," 
etc. 

The pétition further allèges that the plaintiff resumed work in the 
mine shortly before the accident, as the défendant assured him there 
was no danger from the gas, and that he relied upon said assurance ; 
and charges neghgence on the part of the défendant in failing to in- 
spect said tunnel level in a proper manner, in failing to discover gas 
in dangerous quantities at the place where the plaintiff was at work. 
and failed to provide reasonable, suitable, and sufficient ventilation in 
said mine. The answer pleaded the gênerai issue and assumption of 
risk by the plaintiff. 

Three questions are presented by this record : (1) Was the défend- 
ant Company guilty of actionable négligence in permitting gas in the 
mine in sufficient quantity to affect the plaintiff? (2) Did the plain- 
tiff, with knowledge of the présence of the gas in the mine, continue 
to work therein under circumstahces which would charge him with 
assumption of the risk? (3) Was the defendant's alleged négligence 
the proximate cause of the injury to the plaintiff 's leg? 

When the work in the mine ceased in August, by reason of the tim- 
bers therein taking fire, most certainly there was not présent in the 
mine, during the existence of the fire, any dangerous quantity of gas, 
as there was no explosion therefrom. If there was gas in the mine 
iri such quantity as to attract attention so as to impose upon the super- 
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intendent the duty of giving warning thereof to the employés and tak- 
ing energetic steps to remove the danger, knowledge of that fact was 
as obvious to the plaintiff as to the inspector. As persuative proof 
that up to the time the plaintiff was overcome there was no apparently 
dangerous quantity of gas in the mine, there were about 100 men at 
work therein, and there is no évidence of any deleterious effect upon 
or complaint made by them. The évidence is that the mine was equip- 
ped with the usual machinery for pumping fresh air into it through a 
six-inch pipe, and with a corresponding pipe for drawing therefrom 
foui air and gases. There was no évidence that the equipment for 
such purpose was not the usual, ordinary provision suitable therefor; 
Neither was there any tangible évidence of any lack of due care on 
the part of the superintendent in making reasonable inspection of the 
mine. On the contrary, the évidence is that the foreman had been in 
the mine twice that afternoon ; his last observation being taken about 
three hours before the accident, without discovering the présence of 
any dangerous quantity of gas. Under such state of the proofs, the 
statement made by Carey, the superintendent, to the plaintiff, was lit- 
tle more than an expression of opinion on his part that, with the facts 
in his possession, in his judgment it was not dangerous for the plain- 
tiff to return to work, remaining for short periods in the mine. Plain- 
tiff's testimony further is that, when lie saw Crozier coming along with 
the horse and train, he thought he would not let him go in alone, and 
he jumped onto the train and went with him, indicating that he acted 
upon the impulse of fellowship rather than reliance upon the state- 
ment made to him by the Superintendent. If it be conceded that thèse 
were questions for the détermination of the jury, the foregoing state- 
ment of the essential facts makes it quite indisputable that the appear- 
ance of sufficient gas at the time of the injury to asphyxiate the plain- 
tiff and Crozier was siidden and abnormal. The important question 
therefore is: Was the injury to the plaintiff's leg the proximate cause 
of the imputed négligence of the défendant company in exposing the 
plaintiff, according to his contention, to the gas in the mine? 

Without undertaking to review the mass of authorities bearing on 
this vexed question, it is sufficient to say that they range themselves 
along two lines, closely allied. but more or less divergent. The one 
asserts that, when several concurring acts or conditions of things — 
one of them the wrongful act of the défendant— produce the injury, 
and it would not hâve been produced but for such wrongful act or 
omission, it is the proximate cause of the injury. From this postulate 
the plaintiff's counsel argues that but for the gas in the mine the plaintiff 
would not hâve been rendered helpless, so as to hâve been exposed 
to the supervening négligent act of the men in so placing him in thè 
elevator cage as to leave his leg extending beyond the outside thereof, 
whereby it came in contact with the timbers ; and therefore the nég- 
ligent act of exposing him to the gas was a continuing, unbroken 
cause. This, it seems to us, is the argument post hoc proctor hoc. It 
runs back to the first wrongdoer, no matter how many supervening 
or intervening causes. It admits of no break in the chain of causation, 
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because it is builded on the presumption that but for the first neglîgent 
act the person injured might net hâve corne into the position where 
the supervenient cause, although put in motion by a force entirely in- 
dependent of the first, smote the party to his in jury. Carried to its 
logical séquence, where A. should wrongfully eject B. from his house 
at a time when the sky was clear, if a storm should suddenly arise and 
a flash of. Hghtning should kill B., his death would be the proximate 
cause of the act of éjection. Opposed to this doctrine is the Une of 
authorities asserting the rule td be that, where the négligent act of 
the défendant is not wanton, the law attaches responsibility to it for 
ail the conséquences wliich ensue directly therefrom, and for such ef- 
fect as, in the natural order of séquence, follows therefrom, no mat- 
ter how remote in point of time or distance, limited by the requirement 
that the ultimate resuit must be such as that a reasonable person should 
anticipate that in the natural order of things would probably ensue. 
Whenever this causal connection between the négligent act and the 
ultimate injury is interrupted by reason of the interposition of some 
independent force or human agency, acting independently of the first 
négligent act, but for which the ultimate injury would not hâve corne, 
the former is the remote and the latter is the proximate cause. This 
is very aptly expressed by Wharton thus: 
"The intervener acts as a nonconductor and Insulates the négligence." 

The philosophy of the responsibility for a négligent act is that the 
wrongdoer is answerable for such conséquences as flow directly from 
the act. and are such as a reasonable man should anticipate would 
probably resuit from the act first committed. Judge Cooley, in his 
work on Torts (volume 1 [3d Ed.] p. 99), with characteristic exactness, 
has summarized the rule as follows : 

"It is not only requisltê that damage, actual or inferential, should be su(- 
fered, but this damage must be the legitimate séquence of the thing amiss. 
The maxim o( the law hère applicable is that in law the immédiate, and not 
the remote, cause of any event Is regarded ; and in the application of it the 
law rejects, as not constituting the foundation for an action, that damage 
which does not flow proximately from the act complained of. In other words, 
the law always refers the injury to the proximate, not to the remote, cause. 
The explanation of this maxim may be given thus : If an Injury has result- 
ed in conséquence of a certain wrongful act or omission, but only througb or 
by means of some intervening cause, from which last cause the injury fol- 
lowed as a direct and immédiate conséquence, the law will refer the damage 
to the last or proximate cause, and refuse to trace it to that which was more 
remote. The ehief and sufficient reason for this rule is to be found in the 
impossiblllty of tracing conséquences througb successive steps to the remote 
cause, and the neeesslty of pausing in the investigation of the chain of éventa 
at the point beyond which expérience and observation convince us we cannot 
press our inquirles with safety. To the proximate cause we may usually trace 
conséquences with some degree of assurance ; but beyond that we enter a fleld 
of conjecture, where the uncertainty renders the attempt at exact conclusions 
futile. A writer on this subject has stated the rule in the followlng language : 
If the wrong and the resulting damage are uot known by connnon expérience 
to be naturally and usually in séquence, and the damage does not, according 
to the ordinary course of events, follow from the wrong, then the wrong and 
the damage are not sufflciently conjolned or concatenated as cause and effect 
to support an action." 
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As a coroUary to this postulate he says (page 101) : 

"Wheu the act or omission complained of is not in itself a distinct wrong, 
and can only beconie a wrong to any particular individual througli injurions 
conséquences resulting tlierefrom, this conséquence must not only be shown, 
but it must be so connected by averment and évidence with tlie act or omis- 
sion as to appear to bave resulted tberefrom according to the ordinary course 
of events, and as a proximate resuit of a sufiicient cause." 

The Court of Appeals of Pennsylvania in Hoag et al. v. Lake Shore 
& Michigan Southern Railroad Company, 85 Pa. 393, 27 Am. Rep. 653, 
has appUed this better rule. In that case the plaintifï owned an oil 
lease near the defendant's railroad track, where it ran along the bank 
of Oil creek at the base of a high hill. A slide of earth and rocks, 
during a rainstorm, came down the hillside, lodging on defendant's 
track. A train of cars of the défendant, loaded with crude petroleum, 
ran into this slide, whereby the train was derailed and the petroleum 
ignited by fire from the engine. The ignited oil ran into the creek 
and was carried down stream some 300 or 400 feet, setting fire to the 
plaintiff's building, destroying it. It was held that the plaintifï could 
not recover because the destruction of the building was not the proxi- 
mate cause of the defendant's imputed négligence. The court said : 

"A man's responsibility for bis négligence and that of bis servants must 
end somewbere. There is a possibility of carrying an admittedly correct prin- 
cîple too far. It may be extended so as to reacb the reductio ad absurdum. 
so far as it applies to the practical business of life. * * * The true rule 
is that the injury must be the natural and probable conséquence of the nég- 
ligence — such a conséquence as, under the surrounding circumstances of the 
case, might and ougbt to bave been foreseen by the wrongdoer as likely to 
flow from his act. This is not a limitation of the maxim, 'Causa proxima non 
remota spectatur.' It only affects its application. * * * It vvould be un- 
reasonable to bold that the engineer of the train could bave anticipated the 
burning of the plaintifC's property as a conséquence likely to flow from his 
négligence in not looking out and seeing the landslide. The obstruction itself 
was unexpected. * * * The probable conséquences of the collision, such 
as the engineer would bave a rigbt to expect, would be the throwing of the 
engine and a portion of the train ofC the track. Was he to anticipate the 
bursting of the oil tanks, the oil taking flre, the burning oil running Into and 
being carried down the stream ; and the sudden rising of the waters of the 
stream, by means of which, in part at least, the burning oil set flre to the 
plalntiff's building? This would be a severe rule to apply, and might bave 
made the défendant responsible for the destruction of property for miles 
down Oil creek, * * * It is manifest that the négligence was the remote 
and not the proximate cause of the injury to the plaintiff's building," 

In S. S, Pass Railway Co, v, Trich, 117 Pa, 390, 11 Atl, 627, 2 Am. 
St. Rep. 672, the plaintiff was upon the rear platform of a street car 
and about to enter the same when the driver whipped up the horse to 
avoid a collision with a runaway horse and carriage. The abrupt jolt 
threw the plaintifï to the ground, when he was struck by the runaway 
and injured. The court held that a verdict for the défendant should 
hâve been directed. The court, through Mr. Justice Green, said : 

"The utmost that can be said would be that such a conséquence might pos- 
sibly happen. lîut things or results which are only possible cannot be spok- 
en of as either probable or natural. For the latter are those things or events 
which are likely to happen and which for that reason should be foreseen. 
Things which are possible may never happen, but those which are natural 
or probable are those which do hapi^eu, and happen with such frequency or 
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regularity as to beçonje a matter of deflnite infereuce. To impose such a 
standard o( eare as requlres, In the ordinary affairs of Ufe, précaution on thc. 
part of Indiviiduals against ail the possibilities which may occur, is establlsh- 
ing a degree of responsibility (juite beyond any légal limitations which hâve 
yet tieen dedared." 

In Stone V. Boston &_A. R. Company, 171 Mass. 536, 51 N. E. 1, 
41 L. R. A. 794, the railroad company negligently stored oil upon a 
station platfarm. A teamster, not an employé, went to the pls'form 
tp deliver goods and dropped a match on the platform, causin; fire 
which finally communicated to tlie plaintiff's building, about 70 feet 
from the point of origin of the fire. The court held the damages not 
proximate, and said: 

"Was the starting of the fire by Casserly the natural and probable conse- 
qiienee o^, the defendant's négligent act in leavlng the oil upon tbe platform ? 
Aceordiiig to the usual expérience of mankind, onght this resuit to hâve been 
apprehended? The question Is not whether it Is possible conséquence, but 
whèther it wàs probable ; that is, llkely to oceur, accordlng to the usual ex- 
périence of mankind. That this is the true test of responsibility, applicable 
to a case like thls, has been held in many cases, accordlng to which a wrong- 
doer is not responsible for a coiisieciuence which is merely possible, according 
to oecaslonal expérience, but only for a conséquence which is probable, ac- 
cordlng to ordinary and usual expérience. One Is bound to autlclpate and 
proyide against what usually bappens and what is llkely to happen ; but it 
would impose too heavy responsibility to hold him bound in like manner to 
guard agpinst \vhat is luiusual and unlikely to happen, or what, it is some- 
times said, Is only remotely or sllghtly probable. A hlgh degree of caution 
njight, and perhaps would, guard against Injurions conséquences which are 
merely possible; but it Is not négligence, in a légal sensé, to omit to do so." 

, Accordingly in Gibson v. International Trust Company, 177 Mass. 
100, 58 N. E; 378, 52 t. R. A. 928, the janitor of the defendant's build- 
ing,' while riding in the elevator, carelessly moved the stool of the 
elfeyator boy, 'who, not àware thereof, when he attempted to sit down. 
lOSt his balance, and, in saving himself from falling, clutched at the 
elevator lever, which started the elevator and injured a passenger. It 
was held that the àct of the elevator boy in clutching the lever was the 
proximate cause of the injury, and not the act of the janitor in remov- 
ing the stool. 

Mr. Justice Miller in In.surance Company v. Tweed, 7 Wall. 44, 19 
Li. Ed. 65, after adverting to the rule of proximate and remote cause, 
said: 

"One of tbe most valuable of the crlterla fuviiislied us by thèse authorities 
Is to ascertalu whether any new cause bas interveued between the faet ac- 
complished and the alleged causi». If a new force or power has Interveued 
of itself sufficient to stand as the cause of .the niisfovtiuie, the other must be 
considered as too remote." 

In Milvvaukee & St. Paul Railway Company v. Kellogg, 94 U. S. 
469, 475, 24 L. Ed. 256, Mr. Justice Strong declared the rule as fol- 
lows : 

"Tbe question always Is ; Was there an mibroken connection between the 
wrongful act and the InJury a continuons opération? Did the facts consti- 
tute n continuons succession of events, so linked together as to make a natur- 
al whole, or was there some new and independent cause intervening between 
the wrong and the injury V It is adniitted that the rule is difflcult of appli- 
cation. But it is generally held that, in order to warrant a flnding that neg- 
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ligence, or an act not amounting to wanton wrong, is the pi'oxuii.ite cause of 
an injury, it must appear tliat the injury was the natural and probable con- 
séquence of the négligence or wrongful act, and that it ought to bave been 
foreseen in the light of the attending circumstances." 

In Insurance Company v. Boon, 95 U. S. 117, 130, 24 L. Ed. 395^ 
Mr. Justice Strong again recognized the principle that "when the caus- 
es are independent of each other, the nearest is, of course, to be charg- 
ed with the disaster." 

In Scheffer v. Railroad Company, 105 U. S. 249, 26 L. Ed. 1070, 
the executors of Charles Scheffer brought suit against the défendant 
railroad company for the death of said Scheffer, alleged to hâve re- 
sulted îrom a collision of railway trains, due to defendant's négligence. 
As a resuit thereof said Scheffer became disordered in mind and body, 
his brain and spine were afïected, whereby his reasoning powers be- 
came impaired, and in eight months thereafter, as a conséquence of illu- 
sions and forebodings over his condition, he committed suicide. It 
was held that the négligent act of the railroad company was not the 
proximate cause of Schefïer's death. After reaffirming the rule laid 
down in Railroad Company v. Kellogg, supra, Mr. Justice Miller said : 

"Brlnging the case before us to the test of thèse prindples, It présents no 
(lifflculty. The proximate cause of the death of Scheffer was his ovvn act of 
self-destruction. It was within the rule • • • a new cause, and a suffi- 
cient cause of death. 

"The argument is not Sound which seeks to trace this immédiate cause of 
death through tlie varions stages of mental aberration, pliysical sutïering, and 
eight nwuths' disease and médical treatmeut to the original accident on the 
railroad. Such a course of possible or evcn logical argument would lead baek 
to that 'great flrst cause least understood,' in which the train of uU causa- 
tion ends. 

"The suicide of Scheffer was not a resuit naturally and reasouably to be 
expected from tlie injury re<'eived on the train. It was not the natural and 
jirobable conséquence, and eould not liave been foreseen In the liglit of the 
circumstances attending the négligence of the officers in charge of the train.'.' 

Without adverting to the accordant décisions of state and fédéral 
courts in other jurisdictions, it is sufïàcient to say that the rule above 
declared has been recognized and applied in this circuit. Railway 
Company v. Elliott, 55 Fed. 949, 5 C. C. A. 347, 20 L. R. A. 582. In 
the more récent case of Cole v. German Savings & L. Association, 134 
Fed. 113, 59 C. C. A. 593, 63 L. R. A. 416, known as the "Elevator 
Case," the facts of which are quite familiar, Judge Sanborn reafïîrmed 
the rule expressed in the syllabus : 

"An injury that results from an act of négligence, but that could not hâve 
l)een foreseen or reasonably auticipiited as its prohal)le conséquence, and that 
))robably would not hâve resulted troin it, had not the interposition of some 
new and independent cause interruiited the natural séquence of events, turned 
aside their coiu'se, and produced it, is not actional)Ie, and such an act of nég- 
ligence is the remote cause, and the indeijendent intervening cause is the proxi- 
mate cause, of the injury." 

A discriminating observance of the foregoing distinction between the 
proximate and remote cause would hâve prevented some confusion in 
the authorities, and greatly simplified the solution of seemingly com- 
plicated facts of the particular case. 
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Turning to the case in hand, it may be conceded that tlie mineown- 
er might be held to hâve reasonably anticipated that, permitting gas to 
flow in the mine, a workman exposed thereto might be overcome and 
rendered unconscious. It may also be conceded that it would not be 
an unnatural course ta pursue by the men, on discovering the plaintiff 
prostrate in the mine, to carry him to the elevator as the shortest and 
quickest method of taking him to the surface for restoration.' It may 
further be conceded, for the purposes of this case, that, with the 
knowledge the défendant had of the construction of the elevator and 
its mode of opération, a disabled man would, in the passage to the 
surface, be exposed to the usual and ordinary incidents of such mode 
of carriage. Beyond question, the défendant could be held liable for 
any injury to the lungs and the gênerai health of the plaintiff traceable 
directly to his exposure to the gas. But hère its responsibility would 
end. The elevator from side to side was about 51/2 feet, nearly the 
length of an ordinary man. As it was square, there was ample room 
between the transverse corners in which the plaintiff could hâve been 
laid without his leg extending over the side of the elevator. And had 
he been, with ordinary care, laid crosswise at full length, his feet 
would not hâve extended outside of the elevator over two or three 
inches. In the absence of any knowledge, so far as this record disclos- 
es, on the part of the défendant that any person carried up the elevator 
had ever had his feet or legs injured by coming in contact with the 
wall of the shaft, would it be within the range of reasonable probabili- 
ty that the company should be held to hâve reasonably anticipated that 
the rescuers would so carelessly dump the plaintiff in the car as to 
leave his leg unnecessarily protruding beyond the elevator, and thereby 
be broken by coming in contact with the wall of the shaft? 

It cannot be said that, if the plaintiff had not been rescued at the 
time he was, he would hâve died. The fact that Crozier, who lay 
above him, was dead, and that the plaintiff, whose face was to the 
ground, was still living, would indicate that the gas was not so delete- 
rious next to the earth. And that the gas had measurably spent its 
destructive force at the time the plaintiff was discovered is evidenced 
by the fact that the rescuing party carried him out without inconven- 
ience to themselves on account of the présence of gas, and that they 
returned thereafter and broUght up the body of Crozier. The horse 
was also discovered near by and was led out the length of the tunnel 
by one of the employés, without injurions resuit. Suppose that the 
rescuing party had thought it the better course to hâve carried the 
plaintiff out to the open through the tunnel, and to that end had plac- 
ed him on the ore car ; but in their haste they left his leg hanging over 
the edge of the car, and the horse drawing the car towards the mouth' 
of the tunnel had become frightened, or from viciousness, had kicked 
the plaintiff and broken his leg, would that bave been a probable re- 
suit that the défendant should be held' to hâve reasonably anticipated 
from the plaintiff 's exposure to gas in the mine? This very situation 
is aptlv illustrated by the case of Roedecker v. Metropolitan Street 
Railway Company, 87 App. Div. 227, 84 N. Y. Supp. 300, where the 
plaintiff, under the direction of the conductor, rode on the front plat- 
form of a horse car. Through the négligence of the company re- 
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specting the track the horse fell, which stopped the car. The car was 
moved backward so that the horse could be released, and, when re- 
leased, it kicked the plaintiff, who was standing on the platform. It 
was held that the driver's negUgence ended with the fall of the horse, 
and therefore the injury was not the proximate cause of the neghgent 
act. After adverting to the lack of harmony in the décisions, the court 
said : 

"The principle to be evolved from their considération is that, although a 
situation may be produeed by négligence, it Is only for injuries which prob- 
ably, naturally, or necessarily flow from snch négligence, wlthout the interven- 
tion of another and a distinct cause or agency, that the author of the négli- 
gence can be held liable; and this would exclude injuries resuHing from an- 
other, subséquent, différent, and independent cause. * * * We must be care- 
ful to avoid confusing two things which are separate and distinct, namely. 
that which causes the Injury and that wlthout which the Injury could not 
hâve happened. * * * If, after the cause in question bas been In opéra- 
tion, some independent force cornes in and produces an injury, not its natural 
or probable elïect, the author of the cause is not responsible." 

When the plaintifif was carried to the surface of the mine, and the 
doctor had placed him on a table for e>iamination, had some third party 
carelessly struck a leg of the table and overturned it, whereby the 
plaintifî's leg would hâve been broken, could it be said that that was 
the natural or probable resuit of the présence of gas in the mine, which 
the défendant should be held to hâve anticipated? The breaking pî the 
plaintilï's leg was such an abnormal, extraordinary incident, through the 
carelessness of the men who carried him up the elevator, as to exclude 
it from the range of reasonable probability as the resuit of the gas in 
the mine. It was a resuit that might not hâve happened in a thousand 
répétitions of the act of carrying him up the elevator. As well say, if 
bis rescuers had abstracted his pocketbook or his watch, while he was 
comparatively unconscious and helpless, the défendant company should 
be held liable because he was rendered helpless by the gas, and that 
that was the first and continuing unbroken cause. The law is that in 
ail the relations and transactions of business life we hâve a right to 
assume that others will perform their duty and discharge their under- 
takings in a reasonable, prudent, and careful manner. We are not 
held to assume that injury will come as the resuit of the carelessness 
or incautiousness of others. 

The final contention on behalf of plaintiiï in error is that the question 
of proximate and remote cause should hâve been submitted to the dé- 
termination of the jury. Where the facts of the particular case are 
disputable, and are of such character that différent minds might rea- 
sonably draw difïerent conclusions theref rom, it présents a question 
of fact properly determinable by the jury ; but where, as in this case, 
there is no dispute about the facts, and the law pronounces the judg- 
ment on the facts established, it is the province and duty of the court 
to direct the verdict. This has been so ruled in respect of this charac- 
ter of action. Hoag v. Lake Shore & M. S. Ry. Co., supra; S. S, 
Pass Rv. Co. V. Trich, supra; Goodlander Mill Company v. Standard 
Oil Company, 63 Fed. 400, 407, 11 C. C. A. 253, 27 L,. R. A. 583; Cole 
v. German Savings & L. Association, supra. 

The Circuit Court did not err in directing a verdict for the défend- 
ant, and its judgment is affirmed. 
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INTERSTATE DRAINAGE & INVESTMENT CO. v. BOARD OF OOM'RS OP 
PREEBORN COUNTY, MINN. 

(Circuit Court of Appeals, Elghtli Circuit. November 23, 1907.) 

; / No. 2,540. 

1. Statutes— Construction. 

Tlie essential object in judicial construction of statutes sliould be froni 
a conslderatiion of ail Its parfs to discoter tlie législative riiind in enacting 
it. When the true intention is ascertained, It sliould prevail over literal 
ternis, go, when the expression is spécial or particular, but the reason 
gênerai, the spécial should be dëemed gênerai. Any construction that 
'leads to absurd results should be avoided, where the trend of the act ad- 
mits of a ditfei-ent, sensible application. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 44, Statutes, § 259.] 

2. Deains— Minnesota Drainage Statute— Construction. 

The Minnesota Drainage Law, Laws lÔOl, p. 413, c. 258, as ainended by 
Laws 1902, p. 90, c. 38, whleh authorizes pounties to contract for the mak- 
ing of drainage ditches on pétition of persons interested, the eost to be 
, pald by aesessments on the land^ bençflted, construed liberally and as a 
whole as requlred to earry out the parainount législative purpose to re- 
claini swanip lands for agrieultùral purposes and to protect the health 
ànd lives of persorié lîving in the vlclnlty, by the provisions requlriug the 
engineer in his report of survey and spécifications on whidi contraets for 
the \york are let to speclfy the date when the work shall be completed, 
whieli Is also required to be stated in the eontracts, does not preclude the 
lettiug of contraets after the expiration of such time, where for lack of 
proper bids they conld not be let sooner, but in such case the county 
auditor, wlio is authorissed to let the work in sections and to adjourn the 
letting "froni time to time until the whple work shall be takeu" and also 
, to extend the time for completion as stated in the contraets and to relet 
eontracts where the original owner falls to do the worlc witlilri the time 
flxed, bas power to let contraets' even thbugli thé time originally flxed 
In thé engineer's report bas explred^ and with the approval of the en- 
gineer to fix a later date for completion; and where contraets were so 
let, and the work completed thereunder in accordance with their terms 
and approved by the engluéer, ail without objection, the county cannot 
avold payment to the éontractor on the ground that the letting was illégal. 

In Errof to the Circuit Court of the United States for the District 
of Minnesota. 

In the State of Minnesota there are large quantities of svs'amp lands whlch, 
left to natural law, would be quite useless to mau and hlghly deleterious to the 
health of those living contiguous to the marshy région. When dralned thèse 
lands become valuable for agrlculturar purposes. To the end of destrôying 
the unwliolesonieness of such marshes and reclaiming them from waste, the 
Législature devised a scheme for the construction of dralning ditches by the re- 
spective counties, to be paid for by assessments on the landowners wlthin a 
prescrlbed contiguous area. The proceedings were provided for by statute 
(chapter 258, p. 413, Laws Mlnn. 1901 ; amendments, chaptér 38, p. 90, Laws 
1902), the main provisions of whlch are colleeted In ReV. Laws Minn. 1905, e. 
44. The inltiatory proceeding is by a pétition of the glven number of pre- 
scribed landowners, addressed to the bpard of county connnissioners. The 
county auditor is required to give notice of the flliug of the pétition, and the 
time and place for the hearing thereon. The act provides for an engineer un- 
der bond, who shall, aftér the flling of said pétition, make a complète survey 
tof thejlne of the proposed ditch, stake out and deflne Its limita and location, 
Its exteut, wldth, etc., marking it off each 100 feet by stakes or monuments; 
,and his report shall speclfy the time and manuer in whlch the work shall be 
doue. Ile shall also Include in his report the form of contract "as complète In 
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its provisions as practicable," containing detailed and complète spécifications, 
and provide for tbe necessary supervision for the laying of tlie tile, excavation, 
and other construction work of tlae contractor, deflnlng the relation between 
the contracter or contractors, and give "the engineer tbe right, with the con- 
sent of the audltor or auditors, to modify his plans and spécifications as clr- 
eumstances may require," etc. At the completion of the engineer's sui-vey he 
shall make report of his dolngs and submit therewlth plans, spécifications, and 
description of the lands, together with the expenses incurred, and the llke. 
At the same session of the county board when said engineer is appointed, or 
within 10 days thereafter, said board shall appoint three résident freeholders 
of the county as viewers, who shall meet at the time and place designated by 
the audltor preparatory to commencing their duties as afterwards specifled. 
Within flve days of the flling of the engineer's report the audltor shall desig- 
nate the time and place for the flrst meeting of the viewers within 15 days aft- 
er the flling of said report, and he shall issue to said viewers a certified copy 
of the pétition, notice of their appointment, and the time and place of the first 
meeting. The said viewers were to ascertain and report the names of the 
owners of the land and a description thereof, said names to be the same as ap- 
pear on the tax duplicates of said county, estlmate the number of acres in 
each of said tracts of land to be benefited or damaged, etc. The land, etc., 
so benefited shall be assessed in proportion to the benefits for the construction 
thereof. The viewers shall forthwith file with the auditor a report of their 
(loings and flndings in détail within 30 days from the date of their first meet- 
ing ; provlded, that high water, iuclement weather, or unavoidable accident 
may excuse the viewers. Within three days after the filing of such report of 
the viewers, the auditor shall call a spécial meeting of tlie board, and give 
three weeks' published notice of the time and place of such spécial meeting. 
The statute provides how the damages shall be paid. After the county board 
shall make the order establishing said dltch, the auditor shall proceed to offer 
for sale the jobs of digging and construeting the entlre work, either as one job 
or In one or more liuear sections of 100 feet each, said sections to be known 
and numbered by the stake or monument set by the engineer at the foot there- 
of. The auditor shall coutract in the name of the county with the party to 
whom any of such jobs of construction work or any section is sold, requiring 
hlm to construct the same in the time and manner specified in the provisions 
and form of said contract, and shall take from hlm a bond, etc. The auditoi' 
is to give three weeks' public notice of the lettlng of such contracts, and the 
time when and place where such contracts shall be let to the lowest responsiblc 
bidders, etc., Inviting bids for the work as one job and also for any one or 
more of such sections, rcserving the right to reject any and ail bids. Such 
auditor may adjourn such lettiug from time to time until the whole work shall 
be taken, and with tbe apprôval of the engineer may let any one or more of 
such sections or construction jobs. If no bids are received wbich can be enter- 
tauied, tbe bondsmen for the petitioners may hâve the rigbt. at any time, to 
pay the costs of the proceedings and dismiss the same. The said contracts 
shall be drawn to tbe satisfaction of tbe engineer, and shall embrace ail of the 
provisions provlded for the glvlng of bond by contractors for publie works and 
improvement ; and shall provide that the time therein specified shall be of the 
essence of the contract, "in that if there be any failure to perform the work 
aecordiug to thé terms of said contract, within the time llmited therein, orig- 
inally or by extension, the contractors shall forfeit to the county," etc. The 
statute provides for the granting of an extension of time by tbe auditor when 
applied for in writiug. 

C-oiiformably to tbe provisions of this statute, the board of county commis- 
sioners of Freeborn county, on tbe l.')th day of April, 1904. ordered to be 
eonstructed the dltch in question. The time mentioned in the report of the 
engineer to tbe board for the completion of the work was October 1, 1904. Ac- 
r-ordingly the county auditor duly gave notice of the time and place for the 
public sale of the jobs for construeting said ditch, in linear sections of 100 
feet each. No acceptable bidders appearing at the time designated for the 
first meeting, the auditor, by open proclamation, continued the bidding until a 
later date in June; and for the same reason, by proclamation at this second 
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d«sîènated time, the letting was continued to another flxed perlod from time 
to time lintil the 13th daj' of October, 1904, when the plaintlfTs bids were ac- 
cepted for the geveral lînear sections of thls work, for the completion of 
which It entered into separate contracts and gave bonds for their faithful per- 
formance, whioh were accepted and approved by the auditor and engineer. 
Haeh of the contracts contained the fbllowing clause : "It is further speclflcal- 
ly agreed between the parties hereto that the time limit within which said job 
of ditching and constructlng shall be completed Is hereby extended to and flxed 
at December 31, 1904, for the reason that by the delay in lettlng this contract 
it is impossible to complète said work within the time limited by the engineer's 
report." The time was continued in the other contracts so as to enable the 
contracter to complète the work after the winter season was broken. The en- 
gineer made the following certiflcates which were incorporated in each of the 
said contracts, with différent datés for their completion: "I hereby certify 
that I am the identieal E. W. Van Meter who Is the engilieer referred to in 
the within contract and who was the englaeer duly appointed as by law re- 
quired in the matter of Ditch No. 8, referred to therein. I hâve carefully arid 
thoroughiy examined the foregoing contract and ail matters pertaining to the 
letting thereof and the bid of the said Interstate Drainage & Investment Co. 
(a corporation) filed therein, and I hereby express niy consent to, my approval 
of, and satisfaction with, the form of said bid and the accep tance thereof, and 
the ' foregoing contract, and the form of the bond hereto attached, and I 
speciflcally consent and approve of the extension of time limited for tlie doing 
of said job of ditching and constructlng to the 31st day of December, 1904." 
ïhese contracts were duly filed, and the county commissioners were fully 
eognlzant thereof. 

The plaihtifC proceeded with the eonstïuction of the ditch, and completed 
the work called for by the flrst contract séries in the season of 1904. There- 
upôn the engineer duly certified the f act to the county commissioners that the 
contract had been fully performed in exact accordance with the provisions 
thereof, and on the llth day of January, 1905, the défendant pald the plalntifiC 
the fiiH priée of this contract. When the ditch season of 1905 opened, the 
plaintilï continued the work and completed the next two contracts of the 
séries within the time limited in the contracts ; the engineer Inspected and ac- 
cepted ail the work covered by thèse contracts, and no question is made that 
thé work was not done according to the contracts and accepted by the engineer. 
The assessment for the wOrk was duly made upon the landowners of the desig- 
nated ditch district. About the time of the completion of the work under the 
second contract three of the property owners, ont of a very large number of the 
affected ditch district, instituted suit in the district court of Freeborn county 
against the county and certain of Its offlcers andthis plaintiff, seeking to hâve 
the order establishing the ditch vacated and the contracter restrained from 
continuing the work. No steps, however, were taken by the petitioners there- 
in to obtain a temporary restraining order, and they gave no bond therefor. 
That suit bas never been tried. It assailed the transaction on the ground "that 
no ditch or drain was ever laid in said proçeedings, and that the défendant, 
the Interstate Drainage & Investment Company, had not right or authority 
under the statutes of the state of Minnesota to enter into said contracts or en- 
gage m the construction of any ditch or drain in said state." The grounds 
thus predicated did not présent the essential Issue for the flrst time set up in 
the answer to the plaintlfC's action herein, to be hereinafter noted. After the 
plaintiff had completed, the work on its two succeeding contracts of 100 linear 
feet divisions, and after the engineer had accepted the work and duly certlfled 
that the same had been performed in full compllance with the contract, the 
county commissioners refused to pay therefor because of said injunction suit. 
Thereupbn the plaintiff brought thls action to recover on said completed con- 
tracts, which the défendant not only resists on the ground that the work was 
not completed within the time stated in the flrst report of the engineer to 
the board of county commissioners, but by counterclaim seeks to recover back 
the amount paid to the plaintiff on the flrst contract. At the conclusion of the 
plalntlff's évidence the court directed a verdict for the défendant on the plain- 
tiffi's action, and for the plaintiff on the counterclaim. 
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John A. Senneff and Henry A. Morgan (Morgan & Meighen, on 
the brief), for plaintiff in error. 

Norman E. Peterson and John G. Skinner, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge (after stating the facts as above). For 
the first time in the history of the transactions in question, in the final 
answer of the défendant county was the contention put forth that the 
contracts in question are void by reason of the fact that they were 
not made and the work completed prior to October 31, 1904, the time 
stated in the first report made by the engineer to the board of county 
commissioners. And the ruhng of the Circuit Court "firmed this 
contention. If this proposition be correct, its judgment must be af- 
firmed. If, however, it be untenable, the judgment sliould be reversed. 

The essential object of judicial construction of a statute is to dis- 
cover the législative mind in enacting it. The first step in the analysis 
is to perceive from the face of the whole act what was the underly- 
ing purpose. "The intention of a législative act m_ay often be gather- 
ed from a view of the whole and every part of a statute taken and com- 
pared together. When the true intention is accurately ascertained, it 
will always prevail over the literal sensé of the terms. The occasion 
and necessity of the law, the mischief felt, and the object and remedy in 
view are to be considered. When the expression in a statute is spécial 
or particular, but the reason gênerai, the spécial shall be deemed gêner- 
ai, and the reason and intention of the lawgiver will control the strict 
letter of the law when the latter would lead to palpable injustice, con- 
tradiction, and absurdity. * * * a thing within the intention of 
the Législature in framing a statute is sometimes as much within the 
statute as if it were within the letter." In the Matter of Bomino's 
Estate, 83 Mo., loc. cit. 441. Included in the statutory scheme of the 
State of Minnesota for constructing such ditches were (1) the para- 
mount object of rescuing from waste large bodies of land and subject- 
ing them to profitable husbandry and production ; and (2) the protec- 
tion of the liealth and lives of the people exposed to the deleterious 
effects of such overflowed lands. To emphasize this fact the thirty- 
first section of the act enjoined that "this act shall be liberally construed 
so as to promote the public health and the drainage and the réclama- 
tion of wet or over-flowed lands." From the necessities of the situa- 
tion, the character of the work to be done and the letting of the "job 
sales," the whole matter was largely committed to an engineer selected 
by the county commissioners and to the county auditor. That which 
principally concerned the public immediately interested in the ditch was 
that it should be built through the designated section in the direction 
desired, of the particular dimensions, the cost thereof, and a comple- 
tion of the work at as early a period as practicable. While the en- 
gineer in the first instance was to state in his preliminary report the 
time within which the work was to be done, that is a subordinate mat- 
ter of minor considération. It was important only and required for the 
purpose of advising persons who came to bid at the job sales to enable 
158 F.— 18 
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them to décide in their own minds whether or not they could probably 
complète the work within the time fixed by the engineer. 

On the face of the statute it is apparent that the Législature realized 
that it was not expected that the engineer could in advance fix a hard 
and fast time for the completion of such work, and therefore the stat- 
ute provided that "'he shall specify the time so far as practicable, and 
the manner in which the work shall be done, and for that purpose may 
set a différent time for completing the several contracts." The statute 
furthermore anticipated that at the time fixed by the auditor for re- 
ceivîng bids no acceptable bidder might appear; or that only a given 
lOO-foot subdivision might be let àt such meeting. To meet this pos- 
sible contingency, the statute empowered the auditor to "adjourn such 
letting from time to time until the whole work shall be taken, and with 
the approval of the engineer, may let any one or more of such sec- 
tions," etc. "The engineer shall attend to the letting of the work and 
no bid shall be accepted without his approval." It will be observed that 
in authorizing the auditor to make such adjournments he is not limit- 
ed to any given number of adjournments, and in authorizing him to ad- 
journ from time to time there is no prescription that the time first stat- 
ed in the preliminary report of the engineer should be the outside lim- 
it of such adjournments. The object of the time first fixed for the audi- 
tor for receiving bids had subserved its purpose when the auditor and 
engineer met to receive the bids. Presumptively ail persons desiring to 
bid on the jobs would attend at said first meeting, when then and there 
they would hâve notice, by proclamation of the auditor, when the next 
meeting would be heJd. If they did not attend it was their fault, and 
no one can Gomplain thereof. If there were persons^ as suggested by 
counsel for défendant, vvho might at any time désire to make bids after 
the first meeting, they could hâve ascertained by going to the auditor's 
office, to whom the statute committed such adjournments, whether 
any jobs had been sold, what remained to be sold, and when they would 
be exposed to sale. So that no reasonable, conceivahlé injury could 
corne to parties interested in the construction of the ditch by the exten- 
sion of the time. 

No construction should be given to a statute that would inevitably 
lead to absurd results, when that can be sensibly avoided. ïf, as con- 
tcnded for, the contracts for work made at an}' such adjourned meet- 
ings for completion beyond the time specified in the engîneer's first 
report to the board of county commissioners are absolutçly void, what 
would be the resuit? The statute provides that any party interested, 
(îissati-sfied with the action of the board of county commissioners in 
ordering the ditch, may resort to the courts and maîce contest in respect 
of his property, or danlages thereto ; which proceeding might last be- 
yond the time fixed in the engineer's report. Again, the statute au- 
thorized the letting of separate contracts to différent bidders for each 
lOO-foot section. At one meeting fixed by the auditor a single job of 
100 feet might; be sold, 9,nd another adjourned meeting ordered for 
the sale of the remaining jobs,, and so on until the whole should be 
sold. The first purchaser of a job, in obédience to the mandate of the 
statute, would at once enter into contraçt under bond requiring the 
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completion of the work to be clone by him within the time specified. 
If the remaining jobs were net sold in time to allow the work under 
them to be completed within the period stated in the engineer's first 
report, what would be the situation? Most certainly the contracter 
who had, conformably to his undertaking, completed his job and re- 
ceived the requisite certificate from the engineer, would be entitled to 
his pay. As the remainder of the ditch could not be finished within 
the time fixed in the first report of the engineer, according to the de- 
fendant's contention the ditch project must then and there end after 
100 feet may hâve been dug and paid for. The statute makes no pro- 
vision for a second report by the engineer to the county commissioners, 
setting'another time for the completion of the work of construction. In 
such condition, under the defendant's contention, we perceive no other 
course open to the community desiring the ditch than to begin de novo 
a proceeding to sécure it. The scheme of the statute, in our judgment, 
admits of no such obstructive absurdities. 

As persuasive proof that the lawmakers anticipated that from the 
very necessities of the situation contingencies would arise prolonging 
the time first suggested, the act authorized the auditor to adjourn the 
biddings from time to time to meet the contingency of no bidders at 
a given meeting ; when sold, the auditor was to exact the contract for 
doing the work "in. the time and mann«r specified in the provisions and 
form of said contract," with the additional provision that the engineer 
should attend to the letting of the work, and no bids should be ac- 
cepted without his approval. The Législature further anticipated that 
unforeseen contingencies might arise after the contracter began his 
work, rendering it impossible to complète it within the prescribed time ; 
and therefore the statute authorizes the auditor to extend the time 
for completion, and this regardless of the time named in the engineer's 
report. 

Finally, as démonstrative of the gênerai intendment of the législative 
scheme, that, after the work should be authorized by the county com- 
missioners, the time first stated by the engineer was rather directory 
than m.andatory, being for the mère guidance of bidders at the first 
meeting, the statute provided that : 

"If a job be not completed wltbln the time fixed in tbe contract, the bonds- 
inen shall notify the auditor in writiug of that fact, within flve days after the 
expiration of tbe time flxed in tlie contract; whereupon the auditor shall, in 
wrlting duly dated, order isaid bondsnien to complète said job within a time 
specified by him, and said bondsmen shall receive from the proper county the 
amountdue on such job or part thereof tbat they havc so completed, less the 
proper déduction for forfeiture, to be deteruiined by said engineer : provided, 
that a job not completed as hereinbefore specified by the original contraetor, 
and the completion of which is not undertaken by the bondsnien as herein- 
before provided, within ten days after the date of such order, or of which 
failure to complète the bondsnien shall not so notify said auditor, shall be 
resold Ijy the auditor after ten days' published notice, to the lowest respousible 
bidder." 

From which it is manifest: (1) That the time for doing the work 
by the contraetor is stated in his contract ; (2) that having the ditch 
constructed was the paramount object; and (3) it was left to the au- 
ditor to fix the time in which the uncompleted work should be done 
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after the faihire of thè first contractor. In no contingency was the mat- 
ter to go back on any: second report to the county commissioners and 
await their approval and order. 

The Suprême Court of Minnesota has recognized, from the very 
necessities of the situation in the practical application of such ytat- 
utes, the sensible rule that, as from oversight or minute particularity 
in détail they are imperfect, and therefore implications and inferences 
may be drawn from the évident intent of the Législature, gathered from 
the law taken as a whole, "from the necessity of making them operative 
and effectuai as to spécifie things which are included in the broad and 
comprehensive terms and purposes of. the law; as thèse inferences and 
implications are as much a part of the: law as that which is distinctly 
expressed therein." Stfiite v. Board of Gounty Commissioners, 87 Minn. 
335, 93 N. W. 218 (6b L. R. A. 161). ' 

In McMillan v. Board of County Commissioners of Freeborn Coun- 
ty (the same défendant as hère), 93 Minn. 16, 100 N. W. 384, the péti- 
tion for the work was filed in September, 1901, for the construction of 
the ditch. _ The auditof and county commissioners duly complied with 
the provisions of the statute, but the viewers were nôt appointed until 
Deceniber, 1903, their appointment being delayed for several months by 
the board of commissioners after the report of thé engineer was made. 
It was urged that by failing to eomply with the provisions of the stat- 
ute in respect of the time in appointirig the viewers the board had lost 
jurisdiction of the case. ' Of this contention the court said: 

"TJnder the rule repeated,Iy adopted and applied by this court in causes In- 
volving a variety of subjects, we are of the opinion the provisions of the act 
of 1901, as amended, directlng the county commissioners to act within a cer- 
tain specifléd time, must be deemed direetory njerely, and that the neglect of 
said board to appoint such viewers witliin the time flxed by the act does not 
invalidate said proceedings. (Citing authorities.) The reasons for holding thia 
class of enactments direetory are summoned up in Kipp v. Dawson, 31 Minn. 
373, 17 N. W. 961, 18 N. W. 96, as follows: 'Where the provisions of a statute 
as to the time when an act shall be doue are intended merely for the guidance 
of public pfficers, so as to insure the orderly and prompt performance of public 
business, a disregard of which canuot injuriously affect the rights of parties 
interested, it will be deemed merely direetory ; but where it is intended for 
the protection of the citizen, and to prevent a sacrifice of his property, and 
is such that, by a disregard of it, hls rights might be injuriously affected, it 
will be (Jeemed mandatory." 

No one, încluding the property owners immediately interested in 
the construction of this ditch, whose health and lives it was intended 
to protect, made any cornplaint of the extension of the time by the au- 
ditor in the contract, but they stood by and saw the work done beyond 
the time stated in the engineer's report, knowing that it had been ex- 
tended; and not uhtil after the work in suit was completed, honestly 
and faithfully, accepted and approved by the engineer, and the cost 
thereof assessed against the designated property owners, after the 
county had paid for a part of it, and after this litigation began, was 
any question éVerraiséd respecting the mattcr of time fixed in the en- 
gineer's report. In our judgment, common justice and common sensé 
conspire to say that the statute does not admit of such défense under 
such circumstànces. 
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Since the trial of this cause in the Circuit Court, the Législature 
of Minnesota, on April 23, igor (Gen. Laws Minn. 1907, p. 509, c. 367), 
undertook to pass a curative act, which in its terms would efEectually 
validate tlie contracts in question. In view, however, of the doubt in 
our niinds as to whether the scope of the text is sufficiently indicated by 
the title of the amendatory act, we refrain from making any ruling 
tliereon, but rest our conclusion on the reasonable practical construc- 
tion of the statute under which the contracts in question were made and 
performed. 

The Circuit Court erred in directing a verdict for the défendant. 
The judgment must be reversed, and the cause remanded with direc- 
tions to grant a new trial, and for further proceedings in conformity 
with this opinion. 



COLONIAL TRUST CO. et al. v. PACIFIC PACKING & NAVIGATION CO. 

CORBY V. SAME. 

(Circuit Court of Appeals, ïhird Circuit. November 27, 1007.) 

No. 22. 

1. Brokers— RiGHT to Commissions— Consteuction of Contbact. 

Uiider a contract with receivers by whlcli a brolver was authorized to 
"otter and sell" the stoclî of salmon of a canning comiiany, with a pro- 
vision that the sales were to be subject to the receivers' instructions and 
confirmation, he was not required to procure au offer but a purchaser, and 
was eutitled to the stipulated commission if he was the efticient means of 
procuring a purchaser whose ofCer, niade directly to the receivers, was ac- 
cepted, and to whom a sale was made. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Broliers, .§ 74.] 

2. Same— Earning of Commission. 

That a principal is ignorant of the efforts of hls broker in procuring a 
customer does not afCect the broker's right to a commission. 

[Ed. Note. — For cases in point, see Cent. Dig. val. 8, Brokers, § 74.] 

3. Same. 

To entitle a broker to bis commission on a sale, it is not necessary that 
he should be présent and an active participator in the making of the sale, 
but it is sufficient if he procured the purchaser who makes the purchase 
on any terms agreed to between the parties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Brokers, § 74.] 

4. Same— Tbansfeb of Pkopeety to Cobpokation. 

Where petitioner, as a broker, being authorized thereto by a contract 
with défendants as receivers of a canning company who were located at 
Seattle, entered into negotlations in New York for the sale of the com- 
pany's stock of canned salmon with persons who were interested in an- 
other corporation engaged in a similar business, and two of whom were 
respectively the président and gênerai manager thereof, and assisted in 
arranging for funds to enable them to make the purchase, and as a direct 
resuit of such negotlations the président of the corporation weut to Seattle 
and with petitioner's knowledge and consent made the purchase by direct 
negotlations with the receivers, the fact that the sale and transter were 
made to the corporation and not to the individuals did not afllect plaintiflf's 
right to the commission which was to be paid him under his contract. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 8, Brokers, § 74.] 
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5. Same—Waiveé OF Claim To Commissions. 

Delay on the part of a broker in presenting to receivers his claim for 
cominissions on a sale effected by liim, to whicb he was entitied mider a 
eontvact, hel(l„ under the facts sliown, not to bave operated as a waiver of 
sueh claim. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 
-For opinion below, see 143 Fed. 398. 

Wallace Macfarland, for appellant. 
Clifïord P. Williamson, for appellees. 

Before DAIXAS and GRAY, Circuit Judges, and CROSS, District 
Judge. 

CROSS, District Judge. On the llth day of February, 1905, the 
petitioner, Charles Corby, a broker and commission merchant for the 
sale of canned salmon, fruits, and other Pacific Coast products, entered 
into a contract in writing with the receivers of the Pacific Packing & 
Navigation Company, the material parts of which are as follovvs : 

"We authorize you to offer and sell our présent stoclî of canned salmon on tbe 
foliowing terms, to wit : 

"First — Ail sales to be made subject to our instructions, as to selliug priée 
from time to time and upon the customary terms for domestic sales, except 
tbat in lieu of the usual guarantee on swells an arbitrary allowance to be 
made hot to exeeed % of 1%. 

"Second — Ail sales to be made subject to our confirmation. 

"Thlrd — We reserve the right to sell to anyone where ofCer made is satisfac- 
tory to us and wlthout any compensation to you ; in view. hovvever, of your 
undertaklng to handle this salmon and that you will incur souie expeuse there- 
in, we will not soliclt business from other brolîers for sixty days from the 
date hereof, but this shall not be construed to prevent our negotiating the sal<> 
of any l^rge bloclts of salmon elther domestic or foreign wlthout liabllity here- 
under. 

"Fourth — You will not Jcnowingly sell for shipment to Great Britain either 
direetly or indirectly prior to June 30th of the présent year. 

"Fifth — Your commission for sales to be 4% on the net f. o. b. price in lots of 
10,000 cases or under and 2% in lots of 11,000 cases or over to any one buyer or 
combination of buyers. 

"Sixth — This agreement may be cancelled by the receivers at the end of sixt.v 
days from date." 

Pursuant to the foregoing contract, the petitioner claims that he per- 
formed services which entitied him to recover from the receivers a 
commission of 2 per cent, on the sum of $440,433.50, the price for 
which the receivers, whose office was in Seattle, Wash., sold their 
stock of Red Alaska salmon to the Northwestern Fisheries Comf>any, 
whose office was also in Seattle. After ineffectuai efforts in San Fran- 
cisco and Chicago to sell the salmon, the petitioner arrived in New 
York about March 2, 1903, and almost inimediately thereafter open- 
ed negotiations for its sale with certain persons named Churchill, Sat- 
terlee, Jarvis, and Rosene, who wére then interested in the Northwest- 
ern Fisheries Company, the corporation which subsequently bought the 
salmon. The more important facts connected with the negotiations and 
sale will appear herein later. 

There is ho question that Corby, in the course of the negotiations 
with the parties above referred to, devoted much time and performed 
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inuch labor in an endeavor to effect a sale of the salmon. Indeed, the 
more active of the receivers in his testimony says: 

"I will tell the court thls, that if I had had in mind that Gorby had beeu 
active and as active as his own testimony shows he was lu luakiug tliis sale, I 
never would bave allowed a sale to be consummated or would not liave con- 
STimniated one as receiver, that would not bave provided for bis commission." 

The décision of the learned judge who heard the case in the Circuit 
Court is predicated upon a finding that the petitioner did not perform 
the conditions précèdent prescribed in his contract, and that his fail- 
ure in this respect lay in his not having obtained and submitted to the 
receivers an offer which they were willing to accept. It is true that a 
broker may, by agreemerit with his principal, so contract as to make his 
compensation dépend upon a contingency which his efforts cannot con- 
trol, even though it relates to the acts of his principal. Hinds v. Hen- 
ry, 36 N. J. Law, 338; Walker v. Tirrell, lui Mass. S-^rT, 3 x-Vm. Rep. 
352. In other words, he is bound by his contract, even though it be 
a hard one. It becomes important, therefore, to inquire at the outset 
what, under the circumstances, Corby was required to do in order to 
carn his commission. By its terms he was authorized to "offer and 
sell" the salmon, with the provision that the "sales" were to be subject 
to the receiver's instructions and confirmation. Thèse expressions, 
however, do not mean that the receiver was in fact required to make 
a sale ; he could not do that ; he did not hâve the power. The right 
to fix priées and terms having been reserved to the receivers, the au- 
thority given to Corby was in effect to offer the salmon for sale and 
find a party willing to buy upon terms satisfactory to them. We do 
not deem that it was at ail essential that the broker himself should sub- 
mit a proposition of sale directly to the receivers. He was not author- 
ized by his contract to submit any binding proposition to a possible pur- 
chaser. He had no discretionary control of the price. His duty was 
limited to finding a satisfactory purchaser. A proposition submitted 
by him and accepted, or modified and accepted, by the receivers, un- 
questionably entitled him to a commission. If however, instead of 
submitting the purchaser's offer to the receivers, he induced the pur- 
chaser himself to go to the receivers and submit an offer directly, 
which was acceptable, he would hâve donc everything in substance 
that the contract required him to do; he would hâve found a customer 
able and willing to purchase upon terms satisfactory to his principal. 
The essence qf the contract was not that Corby should procure an 
oft'er, but a purchaser, for the salmon. But assuming that he was re- 
quired to procure and submit an offer, it will not be questioned that the 
broker could hâve submitted such offer by telegram, letter, messenger, 
or otherwise, and still hâve been within the literal terms of his con- 
tract. We reach the conclusion, therefore, that under the terms of 
this contract it was a matter of indifférence that the petitioner did not 
obtain from his customer and transmit directly to the receivers an offer 
for the salmon. It made no possible différence to the receivers how 
or through whom the offer was submitted ; hence, if Corby found an 
acceptable purchaserj he as fully and satisfactorily complied with the 
ccn tract by sending him to the receivers to submit his offer as he would 
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by submitting tHe offer to the receivers in person. ' The real question in 
the case is, therefore, was the broker the efficient or procuring cause 
of the sale? which is the question uniformly présentée! in this class of 
cases. 

But it is further urged on behalf of the receivers that at the time 
they sold the salmon to the Northwestern Fisheries Company they 
had no knowledge that Mr. Corby had conducted prior negotiations 
with the officers of that company for the sale of the salmon. The bro- 
ker's right to a commission, however, does not rest at ail upon that 
proposition. That a principal is ignorant of the efforts of his broker 
in procuring a customer does not afïect the question of the broker's 
right to a commission. A broker may be the procuring cause of a 
sale within the meaning of the authorities, although his principal at the 
time be whoUy ignorant of that fact. In Sussdorfï v. Schmidt et al., 
55 N. Y. 319, the court said: 

"The undertaking of the broker Is to make efforts to procure a purchaser, 
but if he fails he is entitled to no pay unless there is a spécial contraet. But 
If the purchaser is found by his efforts and through his instrumentality he is 
entitled to compensation, although the owner negotiates the sale himself. 
(Lloyd V. Matthews, 51 N. Y. 124). Nor is It indispensable that the purchaser 
should be introduced to the owner by the broker, nor that the broker should 
be personally acquainted with the purchaser ; but in such cases it must afHrma- 
tively appear that the purchaser was luduced to apply to the owner through 
the means employed by the broker. ♦ * » 

"It dld not appear that the défendants knew that Eckersdorff and Alarwig 
came to purchase In conséquence of Information obtained through the plain- 
tiff, and It may be that this fact, if it exlsted, was deslgnedly withheld from 
them so .as to secure commissions for Eckersdorff. However that may be, it is 
not conclusive against the plaintiff. If he was the produclng cause of this 
sale, his right to compensation would not be affected by the circumstances that 
the défendants were ignorant of it at the time, nor should he be prejudlced by 
the acts of others." 

To the same efïect is Lloyd v. Matthews, 51 N. Y. 134. In Graves 
V. Bains and Woodman, 78 Tex. 92, 14 S. W. 356, it is said : 

"If an agent be authorized to make a sale of land and a purchaser is pro- 
cured by him, he Is entitled to his commissions, and it is of no conséquence that 
the owner dld not know of the fact and made the sale himself." 

Again, in Bryan v. Abert, 3 App. D. C. 180, it is held that, where 
a broker who is authorized by an owner to f.nd a purchaser at a cer- 
tain price is the procuring cause of a sale made by the owner, he is 
entitled to his commissions, even though the owner is ignorant of it 
at the time and sells for a price and upon terms différent from those 
fixed in his contract with the broker. So, too, in Adams v. Decker, 
34 m. App. 17, and Kelly v. Stone, 94 lowa, 316, 63 N. W. 843, it is 
held that the fact that the owner has not been notified that the pur- 
chaser had been sent to him by his agent is immaterial. See, also, 
Millan et al. v. Porter, 31 Mo. App. 563 ; Tyler v. Farr, 53 Mo. 349 ; 
and Ross v. Muskowitz (Tex. Civ. App.) 95 S. W. 86. Nor, again, 
does it affect the broker's right to a commission that he did not com- 
plète or was not présent at the completion of the sale made by the 
principal to the broker's customer. This proposition is thoroughly 
established, and référence will be made to but a few of the many au- 
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thorities supporting it. In Sibbald v. Bethlehem Iron Company, 83 N. 
Y. 378, at page 382, 38 Am. Rep. 441, the court says: 

"In Wylie v. Marine National Bank, 61 N. Y. 416. it was held tliat, to en- 
tltle the broker to commissions, he must produce a purchaser ready and willing 
to enter into a contract on the employer's terms. This implies and in- 
volved the agreement of buyer and seller, the meeting of their mlnds, pro- 
duced by the agency of the broker. In Moses v. Bierling, 31 N. Y. 462, it 
was declared that the authoritles clearly establish the proposition that, until 
the broker ha s faithfully discharged the obligation assumed in the contract 
with his principal, he is not entitled to his agreed commission, and that obli- 
gation is fulfllled only when he produces a party ready to make the purchase 
at a satisfaetory pricé. In Glentworth v. Luther, 21 Barb. 147, it was declared 
that commissions were earned when the broker produces to his principal a par- 
ty with whom, the owner is satisfied, and who contracts for the purchase at 
an acceptable priée. It was not meant by thèse cases, and we do not mean, 
that the brciker nuist of necessity be présent and an active participator in the 
agreement of buyer and seller when that agreement is actually concluded. He 
inay just as eiïectually produce and create the agreement, though absent wheri 
it is completed and taking no part in the arrangement of its final détails." 

See, also, Hoadley v. Savings Bank, 71 Conn. 599, 42 Atl. 667, 44 
L. R. A. 331 ; Vreeland v. Vetterlein, 33 N. J. Law, 247 ; Keys v. 
Tohnson, 68 Pa. 42 ; McMillin v. Beves, 77 C. C. A. 444, 147 Fed. 
218 ; French v. McKay, 181 Mass. 485, 63 N. E. 1068. In the last case 
ciled, a broker had brought about an exchange of real estate ; the 
deal, however, was concluded without him, and the défendant sought 
to be reHeved from the payment of commissions because the property 
he had received in exchange was not the same which was under con- 
sidération when the plaintiff was last seen in the transaction. The dé- 
fense however, was not sustained. 

From what has been said, it is apparent, as already intimated, that 
the real questions presented in this class of cases are, was there an 
employment of the broker, and, if so, was he the efficient or procuring 
cause of the sale? Thèse facts once established, it is of no conséquence 
wliatever whether the broker was présent or absent at the conclusion of 
the sale, or whether the sale was concluded upon the same, or dififerent 
terms than those originally proposed, or whether or not the principal 
had knowledge of the broker's agency in procuring the customer. 
Since Corby's employment as a broker in this matter cannot be gain- 
said, we may turn at once to a considération of the évidence with a 
view to ascertaining just what Corby's relation was to the sale in ques- 
tion, and whether he was its efficient or procuring cause. It should 
be kept in mind that Churchill, Satterlee, Jarvis, and Rosene, with 
whom Corby negotiated in New York, were at that time interested in 
the Northwestern Fisheries Company, which became the purchaser, and 
it further appears that Mr. Rosene was its président and Mr. Jarvis 
its gênerai manager. In the course of the negotiations Corby sub- 
mitted to thèse men an ofïer which he represented as one which he 
thought the receivers would consider favorably, but which it ultimate- 
ly appeared was slightly less than the one accepted by them. The re- 
ceivers were from time to time informed by Corby of his efiforts to 
procure an ofïer for the salmon ; he, however, never submitted one 
directly. His main obstacle, and the one which seems to hâve caused 
most of the delay, was the procurement of the funds necessary to 
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finance the opération. Pending the negotiation, however, $100,000 
in cash were provided in New York, and Corby was informed of the 
fact, and it then became necessary to finance the balance of the opéra- 
tion on the Pacific Coast. At the suggestion of Messrs. Churchill and 
Satterlee, Corby thereupon opened negotiations for that purpose with 
one Kelly at Seattle, who was his friend and the head of a large and 
influential brokerage firm at that city. The proposition was that Kelly 
should arrange with certain banking houses on the Pacific Coast to 
advance upon the security of the salmon the dift'erence between the 
$100,000 raised in A^ew York and the price at which the salmon could 
be purchased. Kelly was also made acquainted by Corby with the ne- 
gotiations in New York, and at his instance became actively associated 
with the New York parties above mentioned, and subsequeutly on 
March 17th completed arrangements with certain banks whereby the 
necessary funds were to be forthcoming when required. While thèse 
arrangements were in progress, the receivers were in a gênerai way 
apprised of them by Corby, although he did not disclose the names of 
his customers. On March ISth the receivers wrote Corby a letter m 
which the following statement appears : "There is absolutely no change 
in conditions since you left hère." On the 21st Corby telegraphed them 
in substance that the financial arrangements were about completed ; 
that some détails, however, were unfinished, but he was confident that 
he could submit a firm ofïer in a day or two. On the 23d he wrote 
them that he expected to be able to wire a definite proposition not 
later than Friday, and he hoped on the following day, and on the S3d 
he wrote them a letter of similar import. When ail the arrange- 
ments had been completed for the purchase of the salmon by the par- 
ties in New York, upon the terms suggested by Corby, Churchill in- 
formed Corby that he thought before making the offer he would but- 
ter await the arrivai at Seattle of Mr. Rosene, who had left New York 
for that city. Accordingly, Corby telegraphed Kelly: "Hâve efifected 
financig] arrangements hère, see Rosene and help things along." On 
March 22x1 "Satterlee telegraphed Rosene at Seattle that the plan to 
buy the salnion had been perfected. The receipt of this telegram was 
acknowledged by Rosene March 23d,; and on the 37th he telegraphed 
Satterlee that he had not yet agreed with the receivers upon a price. 
but thought the financial arrangements were satisfactory. On the 35th, 
Messrs. Churchill and Satterlee told Corby they were prepared to make 
the ofifer he had suggested, but had decided to make it directly to the 
receivers through Mr. Rosene, who had then arriyed at Seattle. Mr. 
Corby thereupon, on March 23th, sent to the receivers the following 
telegram : "Interested parties hère advise Rosene will make their offer 
Red Alaska salmon direct. Please telegraph at once, as soon as deal 
is completed." There was a slight but unimportant error in the trans- 
mission of this telegram, but as reçeived it notified. the receivers that 
Rosene v/oyil<^ mdkt an qffer for the salmon direct, and they were re- 
questedto telegraph as soon as the deal was^ completed. This telegram 
was receiyed, at the oifice of the receivers in Seattle by their managing 
clerk in,cha;rge thereof. On March 29th Ro.sene telegraphed Satterlee 
that he had purchased the salmon, and on the 30th the receivers tele- 
graphed Corby that the deal was closed, and that particulars would be 
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sent by mail. Jarvis co-operated with Rosene at Seattle in making 
the purchase. It satisfactorily appears from the testimony that the ne- 
gotiations by Kelly, Jarvis, and Rosene at Seattle were but a continua- 
tion of the negotiations which were opened and assiduously carried on 
by Corby in New York, and that the tînancial arrangements made in 
New York and at Seattle were availed of in making payment of the 
purchase price of the salmon. We hâve no question that the taking of 
the title to the salmon by the Northwestern Fisheries Company was 
understood, and arranged by the parties with whom Corby negotiated. 
Pending the negotiations at Seattle between the receivers and Rosene 
and Kelly, Rosene was in constant communication with Mr. Satterlee, 
one of the associâtes in New York, as appears by the telegrams above 
referred to ; and in a letter dated March 38th, the day before the deal 
was closed, he wrote him a letter, in which, after referring to an oflfer 
that the receivers had refused, he says : "Inasmuch as we had pre- 
viously agreed that we would give as high as 90c. per dozen for 
this fish, subject to the discounts above stated, we finally made that 
ofifer but it was also refused." This qviotation seems to show conclu- 
sively that Rosene was making the offer for himself and bis New York 
associâtes. He referred to it as an ofïer which they had previously 
agreed upon, and it was in fact the same ofïer which Corby had sug- 
gested might be satisfactory to the receivers. Kelly testifies that, în 
his negotiations with the banks and Mr. Rosene in respect to the pur- 
chase of the salmon, he represented the individuals of the syndicate and 
the Northwestern Fisheries Company, and Satterlee swears that he be- 
came interested in the matter as a resuit of Corby's interviews with 
him, and that Corby was the inducing cause which operated on his mind 
to persuade him to go into the enterprise. Furthermore, the North- 
western Fisheries Company, the purchaser of the salmon, had previous- 
ly bought from the receivers not only the canneries of the Pacific Pack- 
ing and Navigation Company, but also the trade-marks on the boxes 
of salmon which were sold, and it was therefore but natural that the 
transfer should be made to that company. We hâve by no means re- 
ferred to ail the testimony bearing upon this point; it is sufEcient to 
say that we are convinced therefrom that the transfer was made to 
the Northwestern Fisheries Company in compliance with the under- 
standing of the individuals interested in the purchase, and that the pe- 
titioner is no less entitled to his commission than he would hâve been 
had the transfer been made directly to the individuals with whom he 
negotiated. In the case of Brooks v. Leathers, 112 Mich. 463, 70 N. 
W. 1099, it was held that a real estate broker employed to sell land, 
and who had negotiated with a corporation for its purchase, was en- 
titled to a commission upon a sale made by the owner to one of the 
stockholders of the corporation where the latter was influenced to 
make the purchase by the broker's efforts to sell to the corporation. 

The case at bar is the converse of the one just cited. Authority, 
however, would seem to be unUecessary to support the proposition that 
a broker who has earned a commission cannot be deprived of it be- 
cause at the last moment the purchaser décides to hâve the deed made, 
and it is accordingly made, to a third party. Under the fàcts disclos- 
ed in this case, it was unimportantj so far as the petitioner's rights are 
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concerned, whether the transfer was made to the associâtes who were 
ail interested in tlie purchasing corporation, or to tlie corporation it- 
self. The broker's services were in either case equally valuable and 
efficient; he was the procuring cause of the sale, and substantially 
complied with the terms of his contract. 

Before concluding, however, it seems proper to refer specifically to 
two or three points which hâve been raised in behalf of the receivers. 
The first is that, prior to the sale of the salmon, the petitioner assumed 
a position where his interests were hostile to and conflicted with those 
of the receivers, and that consequently he cannot recover. This dé- 
fense was apparently an afterthought. The receivers' answer to the 
petitioner's pétition is fuU and explicit, but no such défense as is now 
presented was therein set up or even suggested ; consequently the pe- 
titioner had no notice that the point now made vvould be raised, hence 
it may readily be seen that whatéver proofs there are which seemingly 
bear upon the question might easily hâve escaped attention, and re- 
mained in part uncontraverted or unexplained. But that aside, the 
change is substantially one of fraud or bad faith on the part of the 
broker, and the burden of proof to substantiate it rests upon the receiv- 
ers. This burden they hâve not sustained. Such évidence as relates 
to the question is, we think, easily explicable upon a theory not in- 
consistent with the good faith cl the agent. It certainly falls far 
short of satisfying us of his bad faith. 

■ Ano'ther point urged is that the receivers had reserved to them- 
selves thé right to sell the salmon, and that pursuant thereto they found 
the purchaser and independently conducted the negotiations which re- 
sulted in the sale. Upon this point the proofs are likewise vague and 
wholly inconclusive. It appears that about the middle of March one 
of the receivers approached the secretary of the Northwestern Fisher- 
ies Company, in Seattle, and had several "talks" with him before Ro- 
sene arrived at that place, but it should be recalled in this connection 
that on the 18th of that month the receivers wrote Corby that "there, 
is absolutely no change in conditions since you left hère." Further- 
more, it does not appear what the "talks" were, how far they progress- 
ed, if they did progress, or what authority, if any, the secretary had 
in the premises. It does appear, however — and this is important — 
that they took place some time after Corby had opened his negotia- 
tions in New York with the very persons who, as we hâve seen, ul- 
timately, to ail intents and purposes, became the purchasers of the 
salmon. 

Only one other suggestion remains which requires spécial consid- 
ération. It is to the effect that Corby himself recognized that he had 
no claim upon the receivers for commissions in the matter, because he 
made no demand therefor until between two and three months after 
the transaction was closed. Corby did, however, on March 31st, and 
immediately after the receipt by him of the receivers' telegram, an- 
nouncing that the deal with Rosene had been closed, write a letter to 
the receivers in which he expressed his gratification that the negotia- 
tions which were opened and carried on by him in New York had finally 
culminated in the disposition of the salmon ; and on April 4th he wrote 
them another letter in which he indirectly refers to the fact that he 
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carried on with Rosene, Churchill, Satterlee, and others the negotia- 
tion for the sale of the salmon. On the 28th of June following, in a 
friendly letter concerning his compensation, in which, however, he 
made no arbitrary demand upon the receivers, he said: "Under the 
agreement I would be justly entitled to 2% upon the amount of the 
sale." Moreover, it appears that Corby had been in the employ of 
the insolvent corporation, was well known to Kerr, and that they were 
good friends. The receivers, however, more particularly rely upon 
the fact that at an interview between Kerr and Corby, held on the 5th 
day of April in New York, at which some other matters were adjust- 
ed, no référence was made by Corby to any claim for commissions in 
respect to the sale of the salmon. Mr. Kerr says that the matter of 
the sale was discussed ; Corby says it was only incidently ref erred to, 
and that the reason the subject of his commissions was not taken up 
was because the time was whoUy occupied in the settlement of outside 
matters, and that another interview was arranged between them for 
the following day, which Kerr, however, did not keep, but went west 
with his daughter that afternoon, and consequently he had no further 
opportunity of seeipg him. This statement of Corby's is not directly 
denied by Kerr, and it would seem to afford ample explanation, if any 
were necessary, why the matter of commissions was not discussed at 
the previous interview. We would certainly not be warranted under 
the évidence in holding that Corby had impaired, much less waived or 
abandoned, his right to a commission. There is ample justification in 
the facts presented for Corby's dilatoriness, if such it was, in present- 
ing his claim or in not presenting it in a more formai and décisive man- 
ner than it was presented. Corby was not a lawyer, and may not 
hâve understood his rights; at ail events, we would not be justified in 
inferring from the évidence that he at any time waived his claim 
against the receivers. If his rights to compensation were seriously in 
doubt, the point urged would be entitled to more considération. 

We think the decree of the Circuit Court should be reversed, and 
one entered directing the receivers to pav to the petitioner the sum of 
$8,808.67, with interest thereon from March 30, 1905, besides costs. 



CONNELIyA V. HASKELL, Warden. 
(Circuit Court of Appeals, Eighth Circuit. Kovember 27, 1007.) 

No. 2,535. 

Habbasi Corpus— FEDERAI- Courts— Scope of Writ— Statutes. 

A person imprisoned pursuant to a judgment of a territorial court for 
violation of a territorial law is not in custody under or by virtue of tlie 
authority of the United States, so that, on a writ of halieas corpus sued 
out of a fédéral court, the case is to be regarded as not differing from one 
of imprlsonment on a .iudgment of a state court for violation of a state 
law, within Kev. St. § 753 [U. S. Comp. St. 1901, p. 592], providing that the 
writ shall not extend to a prisoner in jail, unless he is in custody in vio- 
lation of the Constitution or of a law or treaty of the United States. 

I Ed. Note. — For cases In point, see Cent. Dig. vol. 23, Habeas Corpus, 
S 38.] 
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2/ Samb— Gb'ounds. 

Where petitioner for a writ of habeas corpus liad been convicted for vio- 
latiiig a territorial law, it was riot ground for habeas Cbriius that tlie laws 
of the terrltory were not eompliefl with In tbe sélection of tbe grand jury 
that Indlcted him, In that the grand jurors were not drawn from the vari- 
ons preclnets in the proportion the voting population therein bore to the 
population of the entlre eoUuty, and that the élection judges who drew the 
jurors did not takë the prescribed oath in accordance wlth the laws of the 
terrltory, and that like omissions occurred in the sélection of the petit 
Jurors. 

3. Same— ScoPE OF Wriiv-Seakching Eecobd. 

A writ of habeas corpus does not search the record fpr erroi^s committed 
in the exercise of jurlsdiction, aud cannot be employed to perf orm the office 
of a writ of error or an appeal. 

[Ed. Note. — For cases in point, see C«nt. Dlg. vol. 25, Habeas Corpus. 
§ 4.] 

4. Same— Defects in Indictment— Duplioitt. 

That au indictment charged more than one offense, in violation of the 
laws of the terrltory where petitloner was convicted, was a mère error 
of procédure, which did not divest the trial court of Its power to render 
juc^ment, and was, therefore, not ground for petitioner's discharge on 
habeas corpus. 

[Bd: Note. — For cases In point, seé Cent. Dig. vol. 25, Habeas Corpus, 
§ 25.] 

5. Cbiminal L»aw— Sentence— Peejudice—Tbbms or Impeisonment Running 

ConcubbentlY. 

Wliere petitloner was convicted in a territorial cOTirt of two oflCenses 
,under a territorial law for which the punishipent prescribed was iûi- 
prlsbnment for not to exceed seven years, and was sentenced to Imprison- 
riieiit for âve years on each conviction, the terms to run concurrently, he 
Was not so prejudlced by the court's f allure to comply Wlth a statu te pro- 
vidlng that where a person is convicted of two or more crimes the sentence 
shall be cumulative that he should be released on habeas corpus by a féd- 
éral court. 

[Éd. Note.^For cases in point, see Cent. Dig. vol. 15,.CrIminarLaw, §§ 
31fô-3188.] 

6. Habeas CoBPtJS—GROtrNDS—lMPROPEÉ Sentence. 

Where petitloner was convicted of two offenses, for eaCh of which he 
could bave been sentenced to seven yeàrs' imprisonment, but was sen- 
tenced to flve years' imprisonment for each offense, the terms to run con- 
currently, the sentence could not be held void on habeas corpus, because 
the statute of the terrltory in which petitloner was convicted required 
such a sentence to be cumulative. 

7. Same. 

Where a sentence imposed on petitloner was excessive, he could not ob- 
tain his discharge on habeas corpus while servlng the portion which the 
court had jwwer to impose. 

8. Criminal Iiaw—Judgment— Signature. 

Wbere the record of the conviction of accused duly authenticated by the 
clerk, reciteâ tjie sessipn of the court, the présence of the judge and other 
officers, and the rendltion pf the Judgmeut, the signature of the judge was 
unnecesfsary to the valldlty of the judgment entered. 

9. Habeas Corpus— Scope of Writ — î^edebal CouRiSr—JuBismcTioN— Diverse 

CiTIZENSHIP. 

Where petitloner was convicted of an offense in a court of the terrltory 
of Oklahoma, and was' sentenced to imprisonment in the Kansas State 
Penltentiary, where he was conflned, the District Court of the United 
States for the District of Kansas, in habeas corpus proceedings against 
the warden of said penltentiary, was not entitled to review the proceed- 
ings of the Oklahoma trial court, as on appeal to the hlghest court of 
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Oklahoma, because of the diverse eitizeuship of the parties, and of Const. 
art. 3, § 2, providing that the judicial power of tlie United States shall 
extend to controversies between eitizens of the différent states. 

[Ed. Kote. — Jurisdiction of fédéral courts, see note to In re Huse, 25 C. 
C. A. 4.j 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas. 

Rufus R. Connella, in pro. per. 

W. O. Cromwell and Fred M. Klein, for appellee. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge. Rufus R. Connella was convicted in a 
court of the territory of Oklahoma of violating one of its pénal 
laws and sentenced to imprisonment for fîve years in the Kansas 
State Penitentiary. Being confined there, and claiming that he was 
held under a void judgment, he petitioned the District Court of the 
United States for the District of Kansas for a writ of habeas cor- 
pus. His pétition was denied, and he thereupon prosecuted this 
appeal. Before considering the grounds of petitioner's attack upon 
the judgment, we should first observe the limitations upon the pow- 
er of the courts of the United States in cases of this character. The 
acts of the Législature of a territory are not laws of the United 
States. Matter of Moran, 203 U. S. 96, 27 Sup. Ct. 25, 51 L. Ed. 
105 ; Ex parte Moran, 144 Fed. 594, 75 C. C A. 396. A person im- 
prisoned, pursuant to a judgment of a court of à territory for the 
violation of a territorial law, is not in custody "under or by virtue 
of the authority of the United States." The case is therefore to 
be regarded as not difïering from one in which the imprisonment 
is by virtue of a judgment of a state court for a violation of a state 
law. As thus narrowed, the applicable provision of section 753 
Rev. St. [U. S. Comp. St. 1901, p. 592], which confers jurisdiction 
upon courts of the United States, is : 

"The wrlt of habeas corpus shall in no case extend to a prisoiier In jail 
unless where he is * * * in custody in violation of the Constitution or of 
a law or treaty of the United States." 

In Rogers v. Peck, 199 U. S. 435, 434, 26 Sup. Ct. 87, 89, 50 L. 
Ed. 256, it was said : 

"It has been so frequently ruled l)y this court, that it is scareely necessary 
to cite cases, that the fédéral courts will not by writs of habeas corpus under- 
take to reverse the proeeedings of the state courts, while actiug within their 
Jurisdiction under statutes which do not conflict with the fédéral Constitution." 

In Storti v. Massachusetts, 183 U. S. 138, 142, 22 Sup. Ct. 72, 73, 46 
L. Ed. 120, the court said : 

"Some of the matters presented in volve only the construction of state stat- 
utes and should be deternilned by the courts of the state, whose détermination 
in respect thereto is binding upon this court. It must be borne in mind that 
imder section 763 (753> of the Revised Statutes, the jurisdiction of the fédéral 
court to issue a writ of habeas corpus is limited to 'the case of auy person 
alleged to be restrained of his liberty in violation of the Constitution, or of any 
law or treaty of the United States,' and to cases arising under the laws of na- 
tions." ' ; 
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In Tinsley v. Anderson, 171 U. S., 101, 107, 18 Sup. Ct. 805, 808, 
33 L. Ed. 91, the followîng appears : 

"It is said that the Imprisonment for contempt was limited by tlie state 
statuts to three days (article 1101, Rev. St. Tex. 1895), but the state court 
held that that statute had référence to a quasi criminal contempt as a punish- 
ment, and not to a civil contempt, where the autbority of the court is exercised 
by way of compelling obédience. Rapalje on Oontempts, § 21. This Is not a 
fédéral question, and we accept the rullng of the state court in Its construction 
of the statute." 

In Andrews v. Swartz, 156 U. S. 373, 375, 15 Sup. Ct. 389, 391, 

39 Lr. Ed. 423, it was said : 

"Whether, as is contended, the above statute in its application to capital 
cases Is in violation of the Constitution of Nevp Jersey is not necessarily a féd- 
éral question, and upou that point we need not, therefore, express an opinion. 
The repugnancy of a statute to the Constitution of the state by whose Légis- 
lature it was enacted cannot authorize a writ of habeas corpus from a court 
of the United States unless the petitioner Is in custody by virtue of such stat- 
ute, and unless also the statute Is in conflict with the Constitution of the United 
States." 

It was held In re Wood, 140 U. S. 379, 11 Sup. Ct. 738, 35 L. Ed. 
505, that if the laws of a state are valid a failure to comply with 
them in selecting grand and petit jurors will not authorize the dis- 
charge of a prisoner on habeas corpus by a court of the United 
States. 

The petitioner contends that his imprisonment is illégal for seven 
reasons; (1) That the laws of the terri tory were not complied with 
in the sélection of the grand jury that indicted him in that the jurors 
were not drawn from the varions precincts in the proportions the 
voting population therein respectively bore to such population in 
the entire county; also, that the élection judges who drew the ju- 
rors did not first take the oath prescribed. (3) That the same omis- 
sions occurred in the sélection of the petit jurors. Like questions 
were presented in the Moran Cases, supra, and decided adversely 
to petitioner's contention. The Suprême Court said : 

"If the Législature of Oklahoma had prescribed the method of sélection fol- 
lowed, that method would not hâve violated the Constitution or any law or trea- 
ty of the United States. If it did prescrlbe a dlfCerent one, a departure from 
that was a violation of the territorial enactment alone." 203 U. S. 104, 27 
Sup. et. 25, 51 L. Ed. 105. See, also, In ré Wood, supra. 

(3) That the laws of Oklahoma provide that an indictment must 
charge but one offense in respect of which there can be but a single 
verdict and judgment, whereas in petitioner's case the indictment 
charged two offenses, and there were two verdicts and two judg- 
ments. (4) That the laws of Oklahoma provide that when a per- 
son is convicted of two or more crimes the sentences shall be cu- 
mulative, whereas petitioner was sentenced to imprisonment for 
five years for each of the two offenses, the terms to run concurrent- 
ly from a given date. As to thèse contentions it should be observed, 
aside from the limitations upon the power of courts of the United 
States in cases of imprisonment under judgments of local courts 
pursuant to local laws, that it is a settled rule that a writ of habeas 
corpus does not search the record for errors committed in the ex- 
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ercise of jurisdiction, and it cannot be employed to perform the of- 
fice of a writ of error or an appeal. If the charging of two ofïenses 
in one indictment was erroneous, it did not affect the jurisdiction 
of the court. It was merely an error of procédure, and did not di- 
vest the trial court of its power to try the case and render judg- 
ment. In De Bara v. United States, 99 Fed. 942, 40 C. C. A. 194, 
it was held that error in the consolidation of indictments cannot be 
inquired into by habeas corpus. There is no substantial distinc- 
tion as regards effect between an erroneous joinder in a single in- 
dictment and an erroneous consolidation of two indictments. Giv- 
en jurisdiction of the offense and the party, each is an error in its 
exercise. Nor can we perceive how petitioner's rights were in- 
juriously afïected by concurrent instead of cumulative sentences. 
The indictment is not set forth in the pétition. It is not important, 
so far as this proceeding is concerned, whether it contained two 
counts, each charging a distinct offense, or, as was permissible, two 
counts charging the same ofïense in différent forms. The punish- 
ment for such offenses as were charged was imprisonment not ex- 
ceeding seven years. The punishment imposed was imprisonment 
for five years, which was within the power of the court upon con- 
viction under either count. This would be so even though the case 
were before this court on writ of error. Claasen v. United States, 
142 U. S. 140, 12 Sup. Ct. 169, 35 L. Ed. 966; Evans v. United 
States, 153 U. S. 584, 14 Sup. Ct. 939, 38 L. Ed. 839 ; Evans v. Unit- 
ed States (No. 2), 153 U. S. 608, 14 Sup. Ct. 934, 38 L. Ed. 830. 
Much less ground is there for declaring the sentence void when at- 
tacked on habeas corpus. (5) That the laws of Oklahoma provide 
that where persons are convicted of crime, and the exact period of 
imprisonment is not prescribed, the court imposing sentence shall 
limit the time, if longer, than a year, so that it will expire between 
the months of March and November, whereas petitioner was sen- 
tenced to imprisonment for the term of five years from December 
19, 1903. Without determining whether a court of the United Stat- 
es has power on habeas corpus to déclare the sentence of a local 
court void for such a reason, and also passing various questions as 
to the construction of the local law, it is sufficient to say that the 
most petitioner could claim is that the sentence is excessive, and 
that tire term should hâve been fixed to end the last day of October 
next preceding the expiration of five years from December 19, 1903. 
We do not say the claim would be well founded, for the law author- 
ized imprisonment for not exceeding seven years, and had the at- 
tention of the court been directed to the matter now cornplained of 
it could hâve corrected it by enlarging the term. But were the 
sentence excessive, there should be no discharge while petitioner 
is serving that portion which the court had power to impose. In re 
Swan, 150 U. S. 637, 653, 14 Sup. Ct. 225, 37 L. Ed. 1207; United 
States V. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631; 
De Bara v. United States, supra. (6) That because of the fore- 
going reasons assigned, petitioner is deprived of his liberty without 
due process of law and in violation of the Constitution of the Unit- 
158 F.— 19 
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ed States. This has already been considered in connection with 
the five preceding grounds. (7) That the judgments are* void for 
the reason that there is no évidence that they are the judgments of 
the court as they were not signed by the judge. The petitionCr 
furnished évidence of the judgments by attaching to his pétition a 
transcript from the records of the court, duly authenticated by the 
clerk, which recited the session of the court, the présence of the 
judge and other officers thereof, and the procedings in question. 
The signature of the judge to the judgment entry was unnecessary. 

It is urged that it was the duty of the District Court of the United 
States for the District of Kansaâ, from whose order this appeal was 
taken, to review the proceedings of the Oklahoma trial court to the 
same extent as the highest court in Oklahoma might hâve done, 
because petitioner was a citizen of the territory, and the warden 
of the penitentiary where he was confined was a citizen of Kansas, 
and therefore there existed the diversity of citizenship contemplat- 
ed by section 2 of article 3 of the Constitution, which provides that 
the judicial power of the United States shall extend to controver- 
sies between citizens of différent states. This involves numerous 
raisconceptions, among them one as to the function of a writ of 
habeas corpus. The others need not be mentioned. 

The order denying the writ is afïirmed. 



JOHN NAYLON & CO. et al. v. CHRISTIANSEN HARNESS MFG. CO. 

CHBISTIAKSEN HARNESS MFG. 00. v. JOHN NAYLON & CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. January 16, 1908.) 

Nos. 1705, 1706. 

BANKRTJPTOY— ACTS OF BANKRUPTCY— TBANSJ-EfeS WITH INTKNT TO PrBFEB 

Cbeditobs. 

Wliere a corporation, at a time wlien its assets were niucli less in 
value than the amount of its délits, and its insolveuey was or should hâve 
been known to those In charge of Its business aud wlthin four months 
pi'lor to the filing of a pétition In bankruptey agaiijst it, made payments 
to certain credltors under circumstances which indicated a probablllty 
that they would resuit in préférences, a findlng by a référée, approved by 
the District Court, that sueh'fiaymeiits were made with intent to prêter 
the credltors receivlng them, and constituted acts of bankruptey withln 
Bankr. Act July 1, 1898, c. 541, § 3a (2), 30 Stat. 546 [U. S. Conip. St. 
1901, p. 3422], will not be reversed on ajipeal. 

[Ed. Note.^Por cases In point, see Cent. i)ig. vol. 6, Bankruptey, § 929. 1 

Cross-Appeals from the District Court of the United States for the 
Southern Division of the Eastern District of Michigan. 

H, B. Graves, for Christiansen Harness Mfg. Co. 
H. Helffnan, for Naylon and others. 

Before tURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit jûdge. Thèse are appeals taken from an or- 
der of the District Court adjudging the Christiansen Harness Manu- 
facturing Company bafikrupt. The first of thèse appeals is by the al- 
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leged bankrupt; the other is a cross-appeal by petitioning creditors. 
This cross-appeal is rested upon the ground that the court below, al- 
though it made the adjudication prayed, yet in its opinion held that 
some of the grounds urged by the petitioners therefor were not sus- 
tained. The theory of the cross-appellants seems to be that, if this 
court should not support the adjudication upon the ground on which 
the District Court based it, the taking of the cross-appeal would enable 
us to review the opinion of the District Court on the issues which that 
court found against them, and if its opinion should be held erroneous, 
then to affirm the order of the court below on the grounds which it 
rejected. We will suspend the considération of the cross-appeal for the 
présent. 

The alleged bankrupt had for some time been engaged at Détroit in 
manufacturing and seîling articles of the kind indicated by its title. It 
had become embarrassed, and had been failing to meet its obligations 
as they became due for more than four months before the filing of the 
pétition by its creditors on December 26, 1905. The grounds on which 
the adjudication was prayed were three in number, and in the order 
in which we shall notice them, as follows : First. That the alleged 
bankrupt had within the last preceding four months, while insolvent, 
transferred portions of its property to some of its creditors with intent 
to prefer them. Second. That it had within that time, viz., on Decem- 
ber 4, 1905, while insolvent, given a power of sale of its stock of goods 
and other assets to one Wasey, and also a mortgage or power of sale 
of its assets to the Commercial National Bank, a principal creditor of 
the bankrupt, both of which instruments are alleged to hâve been given 
with the intent to prefer the said bank. Third. That it had, while in- 
solven.t, transferred its property with intent to defraud its creditors. 
The référée, upon his finding of facts and conclusions of law, held 
that the respondent should be adjudicated bankrupt upon both of the 
first two grounds. At least, we so construe his report, although the 
District Judge in his opinion seems to hâve understood it different- 
ly. The District Court however held adversely to the petitioners in 
respect to the second, and placed the adjudication upon the first, 
ground. Clause (2) of the third section of the Bankrupt Act July 1, 
1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], déclares it 
to be an act of bankruptcy when the person has "transferred, while 
insolvent, any portion of his property to one or more of his creditors 
with intent to prefer such creditors over his other creditors." To ful- 
fill thèse conditions three things must concur: The bankrupt must 
hâve transferred some part of his property to his creditors; he must 
hâve been insolvent at the time ; and he must hâve intended, in doing 
it, to prefer those creditors over others. The record shows beyond 
doubt that the alleged bankrupt transferred some of its property to 
some of its creditors and that it had other creditors. The creditors 
to whom, and the dates and amounts of, thèse parts of its property so 
transferred were as follows: To Morley Bros. Saddlery Co., Septem- 
ber 8, 1905, $20; September 30, 1905, $20; October 13, 1905, $25; 
November 3, 1905, $25; November 11, 1905, $20; November 22, 1905, 
$15. To C. C. Bartley, September 14, 1905, $10 ; September 26, 1905, 
$7.13. To California Tannery Co., on September 11, 1905, $10.39, 
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and on September 23 and 27, 1905, two paj-ments of $10 each. To 
George De P. Keim Saddlery Co., September 13, 1905, $20 ; and two 
payments of $10 each to American Horse Breeder on August 13, 
1905, and September 18, 1905. Amounting in ail to $212.52. The 
debts of the bankrupt amounted to $7,742.36 ; and the assets, when 
reduced to cash soon afterward, to $1,344.73, excluding $250 retained 
by attorneys for fées, and some old book accounts of trifling value. As 
to the question of the solvency of the respondent at the time of making 
thèse payments, the évidence in the record leaves no doubt. At no 
time during this period was the value of its assets equal to its indebted- 
ness. On the contrary, it Was at ail times much below the amount of 
the indebtedness. Nor can we entertain any serious doubt that its con- 
dition of însolvency vi^as known by the company. It is true that Hans 
A. Christiansen, who was treasurer, and Max G. Christiansen, who had 
charge of the purchases and sales, testify that no inventory had been 
taken for a long time, and that they knew nothing of the financial condi- 
tion of the concern. And no pne connected with the company would 
profess any knowledge of its condition. But we are loath to believe that 
those who had charge of and were so much interested in the aiïairs of 
the company could be and continue so utterly ignorant of the financial 
condition of their company as the gênerai terms in which their testi- 
mony was given would seem to indicate. It might well be that they 
did not know it exactly or even with any close approximation to the 
facts, and perhaps that was the test assumed when they gave their tes- 
timony. But that they should hâve no understanding of its condition 
while it was running down, its trade small, the disparity of its debts 
and its assets growing more and more apparent, and its inability to pay 
its debts becoming so acute that it could only pay them in driblets and 
when pressed by collectors, we are not prepared to believe. As against 
the literalness of such statements, we think it safer to rely upon the 
strong presumption that they had a gênerai knowledge of its condition. 
However, the knowledge of its insolvency by the respondent is not of 
itself a material fact. It is only important as it bears upon the question 
of its intent in making thèse payments. And the question as we view 
it is, did those in charge of the aflfairs of the company, appreciating 
that it was going to the wall, intend that, in paying thèse creditors 
thèse portions of their debts, they should be made sure of what they got, 
no matter what might happen to its other creditors ; or were thèse pay- 
ments made in the ordinary course of business by a going concern, in 
the expectation that ail would come right, and ail the creditors be in 
time duly paid? It may be admitted that either of thèse conclusions 
is possible. The payments were not large, but they were made in cir- 
cumstances which indicated a probability that they would resuit in 
préférences. For the reasons we hâve stated we are strongly inclined 
to the view taken by the référée and the District Judge, whose con- 
current findings upon a question of fact should, in any case, be accept- 
ed unless clearly seen to be wrong. 

This conclusion makes it unnecessary for us to consider the other 
grounds on which the petitioning creditors sought an adjudication. 
Tîiere was no occasion for the filing of a cross-bill. No one can com- 
plain of a decree in his favor which grants ail he demands. The par- 
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ticular reason which governed the court in making its decree in no wise 
affected its substance or its value. Besides, the appeal of the other 
party brought the whole matter hère. This court would proceed de 
novo, and if we found that, upon any ground estabUshed in tlie case, 
the decree of the lower court was correct, though a wrong reason was 
given for it, it would be our duty to affirm the decree. Merchants' 
National Bank v. Cole, 149 Fed. 708, 79 C. C. A. 414 ; Loveland on 
Bankruptcy (3d Ed.) § 326. 

On the appeal of the Christiansen Harness Manufacturing Company 
the order adjudicating it bankrupt is affirmed with costs. The cross- 
appeal by creditors will be dismissed, also with costs. 

NOTE. — The foUowing is the opinion of Swan, District Judge : 

SWAN, District Judge. The référée to wbom by stiptilation of the parties 
it was referred to liear aud report the testimony with his recoinmendatioii 
upon the Issues raised by tlie petitioning creditors for an adjudication, and 
the banlvrupt's answer tliereto, bas reconimended that respondent be adjudi- 
cated banl^rupt. The creditors' i)etition was filed December 2(>, 1905, aud 
allèges payment by the bankrupt while insolvent during Septomber, October, 
jSîoveuiber, and Deoeniber, l'M't, to some of its creditors, of sunis aggregating 
several hundred dollars and that such i^ayments were préférences. 

(2) The exécution December 4, 1905, by the banlirupt, while insolvent, to the 
Commercial National Bank, a créditer, of the Instrument (Exhiblt A) attaehed 
to the pétition of creditors, which It is chai'ged "was designed and intended to 
give said bank a lien on ail the assets" of the respondent, in connection with 
the élection of Mr. Wasey as an officer of the bankrupt corporation, and 
the conversion by him into cash of the assets of the corporation which are 
alleged to be "a part of one plan and design to hinder, delay and defraud 
creditors." 

(3) Said Exhiblt A is counted on as a ehattel mortgage, and its exécution 
and deliverj' to the mortgagee are charged as a préférence. 

The second and third propositions are not sustained by the proofs nor is 
the recommendation of the référée founded upon them, but upon the flrst 
ground — sundry payments while insolvent to creditors and with intent to 
prefer. 

Exhiblt A is neither "a payment, pledge, mortgage, or glft. * * * " 
Holmes v. Hall, 8 Mlch. 66, 77 Am. Dec. 450 ; Dalton v. Laudahn, 27 Mich. 527 ; 
Winter v. The lowa, etc., Co., 7 N. B. R. 293, Fed. Cas. No. 17,890. It is a 
naked power to take possession of the property it deseribes on future condi- 
tions and sell the sanie for a certain purpgse — not a présent trausfer of the 
whole or any part of the property. It neither "parts with property or the 
possession of the property absolutely or eonditionally." It could not operate 
to hinder, delay, or defraud creditors as it interposed no obstacle to the en- 
forcement of thelr claims nor gave a lien upon the properts'. It was not re- 
garded as security. This is evidenced by the fact that the bankrupt subse- 
quently executed a mortgage to the bank in due form securing the same debt. 
This latter instrument Is not charged in the pétition as an act of bankruptcy. 
Corning to the payments made to creditors between August and December, 
1905, upon which the référée based his recommendatio]i that an adjudication 
of bankruptcy should be entered, the question presented by the report and 
the arguments of eouusel is whether such payments were made with Intent 
to prefer, and were sufficient in amount to warrant adjudicatioii. The proofs 
abundantly show that the bankrupt was then insolvent. The directors testify 
that they were ignorant of the fact. Does their mère ignorance sufflce to 
disprove the Intent to prefer? This and the cognate question as to the suffl- 
ciency of the préférences in amount must both be answered against the bank- 
rupt's contention. 

In the case at bar the admitted payments on old accounts within the four 
months' period aggregate several hundred dollars and the hisolveney of the 
bankrupt is practically admitted. In Toof v. Martin, 13 Wall. 40, 20 L. Ed. 
481, the court says: "The transfer in any case by a debtor of a large por- 
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tion of hls property to one credltor, without maEîng provision for an equal 
division of its proœeds to ail his credltors, necessarily opérâtes as a préfér- 
ence to him, and must be talien as eonclusive évidence that a préférence was 
intended, miless the creditor can show that he vcas at the time ignorant of 
his insolvency, and that his affairs were such that he could reasonably expect 
to pay ail his debts. The burden of proof is upon him in such cases, and not 
upon the assignée or contestant in banliruptcy." The act of 1867 construed 
in that case, like the présent act, made the transfer by an insolvent of any of 
his property au act of bankruptcy If followed seasonably by proceedings in 
bankruptcy. The exculpatory showing required was not made or attempted 
in this case. Nothing was offered to show that the bankrupt could "reason- 
ably expect" to pay ail Its debts when the payments were made between Au- 
gust and Deeember. In Wager v. Hall, 16 Wall. 602, 21 L. Ed. 504, the lan- 
'guage of Toof v. Martin, quoted above, is modified, and the transfer by an 
insolvent debtor "of hls property, or a considérable portion of It," is held to 
be prima facie évidence that a préférence was intended unless the debtor 
shows the two faets required by Toof v. Martin, supra. The modification 
does not aid the bankrupt. The prima facie effect of the transfer remains 
undisputed. The proportion of the property transferred by the bankrupt hère 
is relatively to its assets nearly if not qulte as large in value as were those 
in the cases cited. There possibly ma y be cases of préférence to whlch the 
courts would apply the maxini "De mlnlmus lex non curât," but tUis is not 
one of them. As the inévitable resuit of thèse transactions was to croate 
a préférence, if the banlcrupt was then insolvent, as proved to be the f act, the 
law conclusively imputes the intention to bring about the resuit necessarily 
arlsing from the nature of the acf. Western Tie Co. v. Brown, 196 U; S. 509, 
25 Sup. et. 339, 49 L. Ed. 571. The facts shown by the testimony approve 
the recoramendation of the référée, and, in accordance therewith, an order of 
adjudication will be entered against the bankrupt, and the case referred to 
Référée Davock. 

Respoudent's exceptions to the referee's flndlngs of fact: (1) That "re- 
spondent only pald bills it was compelled to pay" ; and (2) that "The Commer- 
cial National Bank had kriowledge of the arrangement" (of the bankrupt) 
"with Mr. Wasey on Deeember 5, 1905" — are sustained on the ground that 
there is no évidence in the recx)rd to support those findings. 

Respondent's exceptions to the flrst, second, and seventh of the referee's 
flndings of law are overruled. Its third, fourth, fifth and slxth exceptions to 
said flndings, in view of the conclusions reached upon the character and 
eflfeet of the payments by the bankrupt in the nionths of August, September. 
Octoher, November. and Deeember are not passéd upon. Respondent is also 
entitled to tlie additional flndings of fact set forth in its exceptions, excepting 
numbers fourteen and sixteen, whieh are refused. In the disposition of the 
bankrupt's exceptions to the finding of the référée, the additional flndings 
of fact prayed — -except numbers fourteen and sixteen — hâve been regarded as 
added to the referee's report and flndings. 



NATIONAL FIRB PROOFING 00. v. ANDREWS. 

(Circuit Court of Appeals, Sixth Circuit. Deeember 17, 1907.) 

No. 1,687. 

MAsrrEK AND Servant— Injueies to Seevant — Defective Machineey — 
Knowledge. 

Rev. St. Obio 1906, § 4364-89c, makes it the duty of factory owners to 
countersluk or eut off boit beads and set screws on revolving machiner}' 
which might otherwlse project beyond the surface of the revolving part, 
and Act Aprll, 1904 (97 Ohlo Ijaws, p. 547), provides that knowledge by an 
employé that the machinery of his employer is not guarded as required by 
statute shall not be a défense, but that a continuance in service with sucli 
knowledge shall prevent a larger recovery in case of death than $5,000 or 
$3,000 when there is injury without death. Held, that where an employé 
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Tvas iujured by a projeeting set screvv on a shaft which had iiot been coun- 
tersiink, but there was no évidence tliat he knew the screw projected, the 
court propei-ly refused to charge that if they found plaintifî knew of the 
projeeting set screw they could not return a verdict for more than $3,000. 

2. Wbit of Reroe — Instbuctions — Préjudice. 

Where the court eharged that if plaintifî knew of a projeeting set screw 
from a shaft by which he was injured while in defendant's employ he 
could not recover at ail, défendants could not object to the refusai of an 
instruction that if plaintifd had such knowledge he could not recover more 
than $3,000. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 4056-4058.] 

3. Same— Defective Machineby— Négligence of Master — Délégation op 

DUTY. 

The duty of a master to prevent danger from projeeting set screws or 
bolts on a revolving shaft by countersinking or cutting offi the boit heads 
as required by Rev. St. Ohio 1906, § 4364-89c, is one which the master can- 
not delegate to another servant. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 392-396.] 

4. Same— AssuMED Risk— Soope of Emplotment. 

If an employé without the direction of the employer engage in a danger- 
ous work outside the scope of his employment and is injured, lie cannot 
recover therefor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 654.] • 

5. Same— Fellow Servants. 

A superior servant in a factory designated as "inside foreman," with 
authority to direct plaintifC to leave his accustomed work to assist in re- 
plaeing a belt, the entire opérations of the factory being under the control 
of the superintendeut, was plalntiff's fellow servant in respect to any ques- 
tion of the liability of the master for the négligent injury of one by the 
other. 

[Ed. Note.- — ^For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, U 449-455.] 

6. SaïIE— VOLUNTEEE. 

Where defendant's inside foreman, having control over plaintifC, directed 
him to suspend his employment, which was not dangerous, and assist in 
replacing a belt, in doing which plaintiffi was Injured by the négligence 
of the master in failing to remove a projeeting set screw from a revolving 
shaft, as required by Rev. St. Ohio 1906, § 4364-89c, plaintifî in obeying 
the command of his superior did not become a mère volunteer, so as to 
preclude his recovery. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 655-658.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

N. B. Billingsley, for plaintifî in error. 
J. W. Craine, for défendant in error; 

Before LURTON, SEYERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This was an action for the neghgent in- 
jury of the plaintifî, Roy Andrews, a boy of 16, while engaged in the 
service of the défendant company. Andrews had worked, in ail, some 
six or eight months, first on the "dry floor," a place where he had 
nothing to do with machinery, and then as a pugger, where he had to 
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feed a claymill in which clay was mîxed with water and reduced by re- 
volving knives upon a shaft which ran through the mill. A belt upon 
a piilley on the main shafting of the factory came off. The pétition 
allèges that the plaintiff was directed by one Derringer, bis immédiate 
superior and the inside foreman under the gênerai superintendent, to 
quit bis regular work and assist one Gordon in replacing this belt. 
While engaged at this be sustained the injury for which he sued. 
There was a verdict and judgment for $5,000. 

The négligence upon which the case turned consisted in this, that a 
boit or set screw upon the shafting, and very near the puUey upon 
which the belt was to be replaced, projected an inch or more, and that 
plaintifï's çlothing was caught on said set screw while the shaft was 
rapidly revolving, whereby he was frigbtfully hurt. Knowledge of 
this .set screw by the défendant was averred. The plaintifï also charg- 
ed that he was young and inexperienced with such machinery; that 
it was not bis business to handle this belting; that he knew nothing 
about the projecting set screw or the dangers incident to such a thing, 
and that his youth and inexpérience was well known to défendant. 
By statute, in Ohio, it is made the duty of owners and operators of 
shops and factories, etc., to guard against injury to persons who may 
corne in contact with machinery by countersinking or cutting ofif boit 
heads and set screws upon wheels, shafting, and other revolving ma- 
chinery, which might otherwise project beyond the surface of a re- 
volving part. Rev. St. Ohio 1906, §§ 4364-89c. By section 4364- 
89d, violation of this provision is made a punishable misdemeanor. 
By the Ohio act of April, 1904, 97 Ohio Laws, p. 547, it is in substance 
provided that knowledge by an employé that the machinery of his em- 
ployer is not guarded, as required by the statute, shall not be a dé- 
fense, but that a continuance in service, with knowledge, shall operate 
to prevent a larger recovery in case of death than $5,000, or $3,000 
when there is injury without death. 

Only two exceptions to the charge or refusai to charge were reserv- 
ed. The first is that it was error to refuse a peremptory instruction 
for the défendant, and the second is that the court sbould bave instruct- 
ed the jury that they could not return a verdict for more than $3,-< 
000, if they found that the plaintifï knew of the projecting set screw. 
This latter may be disposed of at once. First, there was not the slight- 
est évidence that the plaintiff had continued in service after knowledge 
that this set screw did project contrary to the statute. Second, the 
court told the jury that, if they found that Andrews knew there was a 
projecting set screw there, he would hâve no right to recover at ail. 
This was more than défendants asked for^ and of this it cannot com- 
plain. The verdict of the jury, under such a charge, conclusively 
establisbes, for the purpose of this assignment of error, that Andrews 
did not continue in the service of défendant with knowledge that the 
statute bad, in this particular, been disregarded. 

To return to the first exception mentioned, there was évidence 
enough to carry the plaintiff's case to the jury upon every material is- 
sue, unless it be, as now contended, that Derringer, Andrews' immé- 
diate superior,. was not a vice principal when he temporarily took An- 
drews from his regular place and job to assist in the dangerous job 
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of replacing a belt upon its pulley, and that Andrews was therefore a 
volunteer and the company not liable. The plaintiff averred that An- 
drews was placed under the direction and control of Derringer, who 
was what was called "inside foreman," the whole opérations of the 
factory being under the control of a superintendent. The answer ad- 
mits that the défendant was a minor, "employed as a pugger or opera- 
tor of a machine for mixing clay, and was placed under the direction 
and control of George Derringer, one of defendant's foremen." There 
was a gênerai déniai of ail the other material averments of the péti- 
tion. One of thèse averments was that Andrews came to his injury 
by obeying the direction of Derringer to assist about replacing the 
belt. There was a conflict in the évidence as to whether Derringer had 
or had not directed Andrews to engage in this dangerous job, and the 
case upon that point went to the jury under an instruction that if the 
plaintiff voluntarily went upon this shaft staging "of his own motion, 
and not by direction of Derringer, hc was a vohmteer," and could not 
recover. The court further instructed the jury that, if he was ordered 
to go upon this staging and assist in the replacement of this belt which 
had corne off of its pulley, and was not himself guilty of any négli- 
gence, "considering ail of the éléments and circumstances to which réf- 
érence had been made, his âge, his expérience, his knowledge or want 
of knowledge, etc. * * *," he would be entitled to recover. There 
being no request for any other or further charge, nor exceptions to 
the charge as delivered other than the request for an instructed verdict 
for the défendant, the case went to the jury upon whether Andrews was 
a volunteer engaging in a work which he was not employed to do, not- 
withstanding the fact that he was directed to do the work in which he 
received the injury by his immédiate superior, Derringer. Derringer 
was the fellow servant of Andrews, it is said. and the master not re- 
sponsible for an injury which resulted from his wrongdoing. But the 
négligence which is a sufficient foundation of this action was the mas- 
ter's négligence in not guarding his machinery as required by the 
Ohio statute. It is not, therefore, a question of the injury of Andrews 
through any personal négligence of Derringer, as distinguished from 
the négligence of the employer in a duty which he could not in law 
delegate. In addition to this, there was the question whether the act 
of Derringer in directing this boy to assist in so dangerous a job was 
not in itself a wrongful act, knowing as he did, his inexpérience and 
his vouth. For just such conduct the master was held liable by the 
Suprême Court in Railroad Co. v. Fort, 17 Wall. 5,53, 21 L. Ed. 739, and 
by this court in Felton v. Girardy, 104 Fed. 127, 130, 43 C. C. A. 439. 
But, passing this, it is sufficient that the statutory requirement referred 
to was a nondelegable duty, and the employer liable if the défendant 
did not assume the risk or contribute to his own injury, provided only 
he was not a volunteer. But it is said, and rightly, that the settled law 
is that if an employé, without the direction of the. employer, engage in 
a dangerous work outside of the work he was employed to do and 
sustains an injury, he has no right to complain and cannot recover 
against the master. This is a well-settled rule of law consistently 
laid dovv'n by this court in Baltimore & Ohio Railroad Co. v. Doty, 133 
Fed. 866, 871, 67 C. C. A. 38, and in Une with many cases, a few 
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of which are Knox v. Pioneer Coal Co., 90 Tenn. 546, 18 S. W. 255, 
Mellor V. Marchants' Mfg. Ce, 150 Mass. 303, 23 N. E. 100, 5 L. R. 
A. 793, Cleveland, A. & C. Ry. v. Workman, 66 Ohio St. 509, 64 N. 
E. 582, 90 Am. St. Rep. 602, and McCiie v. Nat. Starch Mfg. Ce, 142 
N. Y. 106, 36 N. E. 809. Neither is it to be for a minute disputed that 
Derringer and Andrews were fellow servants in respect to any ques- 
tion of the liability of the common employer for the négligent injury 
of one by the other. lyouisville & Nash ville Railroad Co. v. Stuber, 
108 Fed. 934. 48 C. C. A. 1 19, 54 L,. R. A. 696, and Kinnear Mfg. Co. 
v. Carlisle, 152 Fed. 933. 82 C. C. A. 81, are both cases decided by 
this court, followirig and affirming Alaska Mining Co. v. Whelan, 168 
U. S. 86, 18 Sup. Ct. .40. 42 L. Ed. 390, Railroad Co. v. Conroy, 175 
U. S. 323, 328, 20 Sup. Ct. 85. 44 L. Ed. 181, and Railroad Co. v. 
Dixon, 194 U. S. 338, 24 Sup. Ct. 683, 48 L. Ed. 1006. 

But Xterringer had authority and control over Andrews, and in the 
exercise of that authority and within the gênerai scope of his powers 
temporarily took Andrews from his usual place and job to which he 
had been assigned and directed him to assist on other and more dan- 
gerous work for the common master. It cannot be said if Andrews 
obeyed his immédiate superior, and the order was not so unwarrantable 
as to justify an out and out refusai because of its apparent great 
péril, that he was a volunteer. The question is not one of liability 
of the mâster for an injury of one servant due to the négligence of an- 
other. The nonliability of the master in such cases is because it is 
an implied term of the contract of hiring that the servant will assume 
the usual hazards of the employment, one of which is the danger from 
the négligence of fellow servants. Within that rule of law the fact 
that Derringer had control over Andrews would not affect the matter. 
But hère the question is merely one of principal and agent, and if 
Derringer, as the agent of the défendant corporation, had control 
over Andrews, he would not be exceeding the gênerai scope of his 
power if he should temporarily require of Andrews such a service as 
that hère involved, and Andrews in obeying would not be a volunteer, 
but entitled to claim that such a temporary enlargement of his work 
did not put him outside of the pale of an employé. Not one single 
authority has been cited to support the contention that Derringer 
could not bind the master in directing Andrews to render the service 
he did because he was a fellow servant within the rule of négligence 
cases. Upon the othér hand, there are many cases in which the order 
of such, an immédiate superior as Derringer has been treated as the 
order of the master, although in few of theni has there been any dis- 
cussion of the question. Railroad v. Fort, 17 Wall, 553, 559, 21 L. 
Ed. 739, was an action by a minor who, by direction of Collett, who 
was in charge of the machine shop, was taken from his regular em- 
ployment and directed to assist in the adjustment of a belt upon a 
shafting. In doing so he was hurt. The court held that it was a 
wrongful act upon the part of Collett, in view of the plaintiff's youth 
and inexpérience, to put him to do a thing so dangerous. But, said 
the court : 

"For the conséquences of tliis hasty action tlie couipauy are liable, either up- 
on tlie maxiui of respoudeat superior, or upon tlie obligations arising out of 
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the contraet of service. The order of Collett was their order. Tliey caniior 
escape responsibility on the plea that he should uot hâve given it. Jlaving 
intrusted to him the care and management of the maehinery, and in so doing 
made it his rightful duty to adjust it when displaced, and having placed the 
boy under him with directions to obey him, they must pay the penalty for the 
tortious act he eommitted in the course of the employment. If they are not 
the insurers of the lives and limbs of their employés, they do impliedly eu- 
gage that they wlll not expose them to the hazard of losing their lives, or 
sufferlng great bodily harm, when it is neither reasonable nor necessary to 
do so. ïhe very able judge who tried the case instrueted the jnry on the 
point at issue in conformity with thèse views, and we see no error in the 
record." 

This case is explained as not inconsistent with the rule in respect 
to nonliability for the négligent injury of one servant bv another. Bal- 
timore & Ohio Railroad Co. v. Baugh, 149 U. S. 368, 388, 13 Sup. Ct. 
914, 37 L. Ed. 772. In Patnode v. Warren Cotton Mills, 157 Mass. 
283, 291, 33 N. E. 161, 34 Am. St. Rep. 275, the company was held 
liable for an injury sustained by a minor who assisted in a repair out- 
side of his regular occupation by direction of an "overseer of a room." 
The court said: 

"If the iJlaiutifC complied with the order, the défendant would stand to him 
in relation of a master, although McKeon might hâve acted uegligently iu 
calling upon him, and might not hâve made a wise sélection or hâve done 
what the overseer or défendant Intended. The usual doctrines of agency 
would govern the case." 

In Reed v. Stockmeyer, 74 Fed. 18G, 191, 192, 30 C. C. A. 381, 386, 
the Circuit Court of Appeals for the Eighth Circuit, when the same 
question arose, said: 

"Kobert Reed, the son of the owner, was superintendent of his father's quar- 
ries. Ile gave gênerai directions with respect to the management of them to 
the foremau, Drehoble, from vrhom the workmen received their orders, he work- 
ii)g with tlieui, and personally assisting. daily. in their labors ; and we assume 
— rtlthough there is some conflict in the testimony — that Drehoble employed and 
dischju-ged the men. Il follows, therefore, that, in the hiring of the men aud 
in the direction to Stockmeyer to engage in work without the scope of his 
original employment, Drehoble, so far as that duty was concemed, was the 
représentative of the master, and a vice principal, and for whatever wrong, 
if any, he did in that capaclty, the master was liable." 

In Felton v. Girardy, 104 Fed. 127, 130, 43 C. C. A. 439, we as- 
sumed without discussion that the order of the immédiate superior 
putting the employé to a new and dangerous work, without instruc- 
tions, the ignorance of the servant being known, was the négligence 
of the master. See, also, the following where the question was proper- 
ly présent, and either liability assumed without statement or decided 
in short terms as plain law. Gilmore v. Railrcad Co. (C. C.) 18 Fed. 
866 ; Richardson v. Swift & Co., 96 Fed. 699, 37 C. C. A. 357 ; O'Con- 
nor V. Atchison, etc., Ry. Co., 137 Fed. 503, 70 C. C. A. 87; Fisk v. 
Cen. Pacific Railroad Co., 72 Cal. 38, 13 Pac. 144, 1 Am. St. Rep. 22 ; 
Southern Railway Co. v. Guyton, 122 Ala. 231, 25 South. 34; Brod- 
erick v. Union Depot Co., 56 Mich. 361, 22 N. W. 803, 56 Am. 
Rep. 383. 

Judgment affirmed. 
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SALMON et al. t. HELBNA BOX CO. 

(Circuit Court of Appeals, Biglitli Circuit. November 20, 1907.) 

No. 2,572. 

1. Evibekce—Rei.evanoy— Action fob Bbeach of Contkact. 

WLere a contract in suit, wliicli was for tbe sale and purcliase of lum- 
ber, Avas clear and explicit in Its terms, évidence as to tbe noiiperform- 
ancè by plalntiff of a previous contract between tbe parties, not in suit, 
was properly exeluded as irrelevant. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 388- 
415.] , ■ 

2. liOGS AND LoGGiNG— Sale of Lumbeb— Evidence to Explain Tebms Used 

IN Contract— Usages of Tradb. 

In an action on a contract, by which plaintifC agreed to dellver as or- 
dered by défendants for a stated price lumber of tbe widtb of "10" and 
up." where a question at issue veas as to whetber défendants were justi- 
fied in giving orders for lumber limited to certain wldtbs above 10 incbes, 
it was not error to admit évidence showing tbe meaning of tbe pbrase 
"10" and up" as used in tbe lumber trade, and tbat it was more expensive 
In View of tbe local practice In stacking lumber at tbe mills to fill orders 
for. spécial wldtbs than for widths as tbey ran. 

3. Same— Performance of Contract— Party in Default. 

Under a contract by wbich plaintifC agreed to sbip lumber to défendants 
as ordered, not leSs tban a certain quantlty eacb moutb if requested, it 
was tbe duty of défendants to take tbe flrst step in performance by giving 
tbe necessary sbipping orders witbin a reasonable time, and untll such 
orders were given plalntiff was in no default nor under any duty to 
tender sbipments. 

4. Trial— Instructions. 

Abstract propositions of law In instructions, wben not pertinent and 
necessary to the case as made, tend rather to confuse than ald tbe jury, 
and it Is tbe better practice to reduce tbe Issue of fact to as limited a 
compass as is consistent witb full instruction. 

[Ed. Note. — For cases in point, see C«nt. Dig. vol. 46, Trial, §§ 582-586.] 

5. Sale — Breach of Contract— Mea sure op Damages. 

In an action to recover damages for tbe refusai of défendants to order 
and take lumber under a contract of sale, wbere there was proof of tbe 
market value of tbe lumber at tbe time and place of delivery, tbe jury 
were eorrectly instructed tbat. If plalntiff was entitled to recover, the 
measure of damages was tbe différence between sucb value and the con- 
tract price of tbe lumber, and it was not error to refuse further instruc- 
tions on tbe subject. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Morris M. Cohn and Charles J. McDermott, for plaintifï in error. 
John I. Moore, U. M. Rose, W. E. Hemingway, G. B. Rose, D. H., 
Cantrell, and J. F. Loughborough, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

ADAMS, Circuit Judge. This case has been hère before. 147 Fed. 
408, 77 C. C. A. 586. To the opinion then rendered référence is made 
for the terms of the contract in question and other facts essential to a 
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full understanding of the case. For the présent purposes it needs only 
be stated that the box company sued Salmon and others on three 
counts : (1) For damages for f ailure to accept lumber according to the 
requirements of a contract dated April 28, 1903, whereby défendants 
purchased and agreed to take from plaintiff 1,000,000 feet of lumber; 
(2) for damages in the sum of $14,000 for failure to accept lumber 
according to the requirements of a contract dated January 14, 1904, 
whereby défendants purchased and agreed to take from plaintiff 5,000,- 
000 feet of lumber ; (3) for money due and owing to plaintifï for lum- 
ber actually accepted by défendants amounting to $2,187.77. The case 
was tried, resulted in a judgment in favor of plaintifï for $8,603.74, 
was brought hère for review, reversed and remanded, tried a second 
time with similar resuit as before, and is now brought hère by writ of 
error for another review. At the second trial plaintifï dismissed as to 
the first count, agreed with the défendants upon the amount due on 
the third, and litigated the second only. The défense consisted of a dé- 
niai that défendants had failed to accept lumber according to the con- 
tract, and an affirmative plea that plaintiff first broke the contract by 
refusing to deliver lumber as required, and that défendants were dam- 
aged thereby in the sum of $10,000, which they sought to recover by 
way ôf counterclaim. The contract in question was for the purchase 
by défendants from plaintiff of specified quantifies and kinds of lumber 
at priées fixed for each kind, and contained a stipulation that deliveries 
should be made from time to time according to shipping instructions to 
be given by the vendees. 

Whatever may hâve been the évidence on the main issue, as to 
which party first broke the contracta there was no substantial évidence 
showing that défendants sustained any loss by reason of plaintiff 's as- 
sumed failure to make deliveries of lumber. The market value became 
lower instead of higher. Moreover, the finding of the jury that plain- 
tiff was damaged by the failure of défendants to accept the lumber is 
inconsistent with the claim that the défendants were damaged by 
plaintiff's failure to deliver. Because of the failure to show that de- 
fendants would bave suffered some loss if they had been required to go 
into the market and purchase lumber, wrongfully withheld by plaintiff, 
the trial court instructed the jury that défendants could not recover on 
their counterclaim. In this there was obviously no error. 

The only issue of fact left for considération was whether défendants 
broke the contract of 1904 by failing to give shipping instructions as 
required, or whether plaintiff broke it by failing to deliver lumber as 
ordered by défendants. In other words, the only issue left was, which 
party, if either, first made a breach of the contract. Most of the as- 
signments of error relate to the ruling of the court on the admission 
of évidence, and thèse will first be considered. Défendants offered tes- 
timony tending to show delays by plaintiff in filling orders for lumber 
made under the contract of April, 1903. Plaintiff objected to that évi- 
dence on the ground that it had dismissed the cause of action based on 
that contract, and that évidence showing how plaintiff failed to per- 
form it could hâve no bearing on the issues in question with respect 
to the separate contract of January, 1904. This objection was sustain- 
ed. The contract of 1904 was clear and explicit, without ambiguity or 
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uncertainty with respect to the mutual obligations of thé parties. That 
was settled on the former appeal. Each of the two contracts had dis- 
tinct and separate subjects-matter, and the attempt to tack the contract 
of , i904 upon that of 1903 as one of a séries of transactions initiated in 
1903, and to subject the former to the iniîrmities of the latter or to any 
équitable or légal défense growing out of it, was unwarranted. The 
trial judge so ruled, and there was no error in doing so. This con- 
clusion éliminâtes many of the questions brought to our attention by 
the assignment of errors, and renders unnecessary any particular réf- 
érence tô them. 

Défendants contend that the trial court erred in permitting the plain- 
tiff's witness to testify concerning the meaning of the words employed 
in the, contract "10" and up" when qsed in the lumber trade. The or- 
der as made by défendants and accepted by plaintiff was in part as fol- 
lows;: "You may enter our ordef for the following cottonwood lum- 
ber * * * 1,500,000 1", 10" and up, Is and 2s," etc. Thèse figures 
and words are obviously abbreviations and susceptible of explanation 
by persons familiar with the business in connection with which they 
were employed. There was no error in permitting the explanation. 
The testimony was rriaterial in;the light of the respective claims of the 
parties. The issue before the jury was whether the défendants wrong- 
fully refused to give shipping instructions for the lumber, or whether 
plaintîfï wrongfully refused to' deliver lumber after suoh instructions 
had been givén by défendants. The plaintiff claims that défendant or- 
dered spécial widths not justified by the contract, of 14 to 15 and 16 
to 18 inches in width, and însisted that orders should be filled with 
those widths exclusively, irrespective of the widths prescribed by con- 
tract, riarhely, 10 inches or above; that défendants had ordered lumber 
not according to the requirements of, the contract, and irrespective of 
the latitude permitted them by the contract, so as to apparently put 
plaintiff in default if it failed to fili such orders. Plaintifï admitted its 
liability to deliver lumber within the raiige of widths prescribed by the 
contraét according to shipping instructions to be given by the défend- 
ants, and, so far as the proof shows, was always ready and willing to 
do sO; but denied that défendants could limit that range; and claim- 
ed that their orders making such limitation constituted unwarranted 
and substantial departures from the contract. It was in view of thèse 
claims that the court permitted plaintiff 's witnesses, over défendants' 
objection and exception, to testify concerning the practice of the niills 
in Helena, Ark., in stacking lumber, and also to testify that it was 
more expensive to fill orders with the spécial widths than with the 
widths as thèy came from the ordiuary run of the mill, as stacked. In 
view of the issue before the court, we think there was no error in ad- 
mitting the testimony referred to. 

Some exceptions were taken by défendants to the ruling of the court 
excluding testimony concerning the prices obtained by plaintiff for lum- 
iber as Shown by its sales book. In the light of the proof that there 
was a: market value for the lumber in question at Helena, Ark., ail 
that évidence was properly excUtded. The trial court proceeded ac- 
cording to the law declared by us on the former appeal concerning the 
measure of damages ; holding that it was the différence betvveen the 
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market price at the time and place of delivery and the price as fixed 
by the contract. 

Much correspondence between the parties, and other évidence tend- 
ing to justify their conduct respectively, was offered in évidence. To 
some of this défendants objected, and the action of the court in ruHng 
against them has been assigned for error. We do not deem it neces- 
sary to pass separately upon thèse assignments. After a patient ex- 
amination of the record in view of the latitude of inquiry proper on 
the issue as made by the parties we are unable to discover in them 
any prejudicial error. 

It is objected that the court erred in refusing to give certain instruc- 
tions to the jury requested by défendants. They requested the court 
to charge as follows: 

"(1) The plaintlff who sues upon a contract has not launched his case until 
Ue has shown that he has tendered the thing which has been contracted for, 
and if he is unable to show that, he canuot claim any damages for the non- 
fulfiUment of the contract. (2) Before the plaintifC can recover upon the con- 
tract of January 14. 1904, it must show that it in ail things complied with 
the same, in the fulflllinent of orders sent to it by défendants, and that it 
tendered to the défendants the lumber called for by the contracts, in the proper 
proportion respecting the différent dimensions called for thereln, at the times 
when it had a right to tender the same." 

The learned trial judge instead of giving the requested instructions 
charged the jury as follows: 

"There is nothing said In the contract as to when the shipping instructions 
were to be sent by the défendants to the plaintifif ; but the law implies when a 
contract of that kind is entered into, whereby one party agrées to sell and 
obligates himself to shlp a certain amount every month if re<iuested, and it 
Is silent as to when the other party should give the directions to ship, that the 
party wlll be expected to give shipping instructions or make his purchase 
withln a reasonable time. * * * xhe seller was required to bave suffi- 
cient lumber on hand for shipping purposes so as to fill at least forty car loads 
a month if ordered. * * * The law does not expect the plaintifif, after 
entering into a contract like this, to stack up flve million feet of lumber and 
keep it there for an indefinite time until the défendants can flnd a profitable 
market ; but, ou the other hand, the law does not expect, in view of the fact 
that the contract provides that they shall await shipping instructions, that 
the défendants must take it out immedlately, or that they must order every 
month between forty and flfty cars." 

We held on the former appeal, in effect, that the présent contract 
was dépendent and mutual; that it obligated the défendants to give 
shipping instructions within a reasonable time, and obligated the 
plaintiiï within a like reasonable time thereafter to make the ship- 
ments accordingly. It was the duty of the défendants to take the first 
step in the performance of this executory contract. If they refused 
or failed to do so by giving the required shipping instructions within 
a reasonable time they were in default, and thereby discharged plain- 
tiff from its obligation to perform, which was dépendent upon de- 
fendants taking the initiative. The contract was executory, and the 
obligations of the parties were mutually dépendent. Canal Co. v. 
Gordon, 6 Wall. 561, 569, 18 L. Ed. 894; Hinckley v. Pittsburgh 
Steel Co., 131 U. S. 364, 7 Sup. Ct. 875, 30 L. Ed. 967; Roehm v. 
Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953 ; The Eliza Unes, 
199 U. S. 119, 36 Sup. Ct. 8, 50 L. Ed. 115; Washington County v. 
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Williams, 111 Fed. 801, 49 C. C. A. 621. The plaintiff's obligation 
arose only upon the défendants giving the necessary shipping instruc- 
tions, and it was in no default until those instructions were given. 
In the absence of such instructions no obligation to tender lumber to 
the défendants arose. Hinckley v. Pittsburgh Steel Co., supra. The 
requested instructions were not applicable to the case before the court, 
and were properly refused. 

The f allure to give other instructions requested by défendants is al- 
so complained of as error. Some of thèse déclare that the mère as- 
sertion of a purpose not to perform by défendants at some indefînite 
time in the future in the absence of an unequivocal présent refusai 
to do so would not constitute a breach of contract; that the contract 
could not be abandoned by défendants prior to the expiration of the 
time for its complète exécution unless the défendants refused to per- 
form; that under certain assumed conditions plaintifif would be estop- 
ped from asserting that défendants had broken the contract; that 
plaintiiï might under certain circumstances be entitled to recover for 
any additional expenses incurred by it, by reason of défendants or- 
dering widths not contémplated by the contract. Thèse and other 
like déclarations were perhaps well enough as abstract propositions 
of law (as to this we express no opinion) ; but they had no place in 
this case. The jury was fully instructed without them. The issue 
was very simple, namely, which party, plaintiff or défendants, first 
broke the contract? The resuit depended exclusively upon the an- 
swer to this one question. The learned trial judge in his charge left 
nothing uncertain on this issue. The charge was full and explicit, to 
the effect that if défendants failed to give shipping instructions war- 
ranted by the contract within a reasonable time it thereby made such 
a breach of the contract that plaintifï could recover, but if plaintifï 
failed to comply with proper shipping instructions and to fîll défend- 
ants' orders within a reasonable time after receiving them then plain- 
tiff could not recover. He appropriately confined the attention of 
the jury to a considération of this one question. Abstract proposi- 
tions of law, when not pertinent and necessary to the case as made, 
tend rather to confuse than aid a jury in its délibérations. It is better 
practice to do as was donc hère — reduce the issue of fact to as limit- 
ed a compass as is consistent with full instruction to the jury. In. 
this way the most intelligent verdicts are likely to he secured. 

The court also refused to give an instruction in the language as 
requested by défendants' counsel concerning the measure of damages. 
This was not error if it gave, in its own language, the correct in- 
struction on that subject. The court told the jury, in effect that, if 
plaintiff was entitled to recover at ail it should recover the différ- 
ence between the contract price and the market value of the lumber 
at the time and place of delivery. The proof at the second trial dif- 
fered from that at the first in this: that it was made to appear that 
there was a market for the lumber in question at Helena, Ark. — the 
place of delivery. The rule as given to the jury, just stated, was the 
true and exhaustive rule, and nothing more need hâve been said on 
the subject; but in view of the fact that plaintiff had actually sold its 
lumber before suit was brought, the court further told the jury that 
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the duty rested on plaintiff to exercise reasonable diligence in securîng 
the best price the market afforded. Of this the défendants could not 
complain. It gave them ail they were entitled to. 

Some other less important questions, called to our attention by the 
assignment of errors, hâve been carefuHy considered. The case has 
been twice tried, and the dominant and meritorious issue of fact has 
been tvsrice found in favor of the plaintiff. In view of this fact, hy- 
percritical attacks upon the proceedings belov/ should not be encourag- 
ée. Finding no réversible error, the judgment is affirmed. 



SCOFIELB et al. v. BROWNE. 
(Circuit Court of Appeals, Third Circuit. December 11, 1907.) 

No. 35. 

1. Patents— Designs— Evidence of Patentable Novelty. 

Tlie (act that articles wlieii raade after a patonted design wcre move 
salable and in greater demand is évidence that such design possesses tlie 
qualities of novelty and attractiveness to the eye, which rendered it pat- 
entable. 

[Ed. Note. — For cases in point, see Cent. I>ig. vol. 38, Patents, § 52. 

Utility, extent of use, and commercial success as évidence of invention, 
see note to Boig v. Morgan llach. Co., .59 C. C. A. C20.] 

2. Same— Infbingement— Ornamkntal Head for Bhooches. 

The Frenot design patent No. 35.922 for a design for an ornamental head 
for brooches, etc., discloses patentable novelty. Also heJd valid as against 
the défense of publie use for more than two years and infrlnged. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Louis M. Sanders, for appellants. 
H. V. Osborne, for appellee. 

Before DAIXAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree for the 
complainant in a suit founded upon design patent No. 35,923, dated 
May 27, 1902, issued to Louis D. Frenot, assigner, etc. In the spécifi- 
cation as at first présentée!, the leading or material feature of the de- 
sign was said to consist '"in the représentation, in relief, of the face 
or head of an animal in front view, the mouth being opened to expose 
the teeth and the long hair at the cheeks being combed outwardly" ; 
and to this was added the statement that "the animal is preferably a 
bon." The design as thus described was rejected by the Patent Office 
"as ofïering nothing patentable, in view of the varions lions' heads 
shown in English heraldry"' ; and the applicant, to escape the impu- 
tation that this child of his invention was related to such fantasies, 
submitted the substituted spécification upon which the patent in suit 
was allowed and issued, viz. : 

"Figure 1 is a front élévation, and Fig. 2 Is a side élévation, of an orna- 
mental head for pins, brooches, etc., of my new design. As shown in tbe draw- 
ings, the leading or material feature of my design consists in an ornamental 
head for brooches, scarf pins, and similar articles, havlng at its front the 
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sliape of the forward portion of a carnivorous anlmars head, with mouth open 
to expose tlie teetli, and long balr at the clieek spread outwardly aud displayed 
as à broad base, the hack of the oniamental head lieing phiiie. In said draw- 
ings, 'a' indicates an oriiamental head of my uew design, having at Its front 
the configuration of the fbrward portion of the head of a carnivorous animal, 
with open mouth, 'h,' dlsplaying teeth, 'c, c' At tlie cheeks Is long haïr, 'd,' 
combed outward and dlspjayed as a base, and beyond this Is a baekground of 
furthér fllverglug ray-llke niembers. 'e.' The back of the ornamental head Is 
plane, as at %' Havlrig thùs described the Invention, what I clalm as nevs^ Is : 
The design for an ornamental head for brooches, scarf pins, and slmllar ar- 
ticles, as hereln shown and described." 

Figure 1 of the drawings is hère reproduced : 

It i.s not for us to say that 
this "most deHcate monster"' 
doçs not "please the eye of the 
beholder," for the proofs show 
that it has enhanced the salable 
vaHie and enlarged the demand 
^ for the trinkets it was intended 
to adorn. Walker on Patents. 
§ 32. And as to infringement 
there can be no reasonable 
doubt. The head of the de- 
fendants does not màterially dif- 
f er f rom that of the patent, be- 
ing distinguishable from it only 
by the absence of the ray-Uke 
and we cannot suppose that the removal of thèse ap- 
pendages was at ail likely to be observed by an ordinary purchaser. 
Gorham Co. v. White, 14 Wall. 611, 30 L. Ed. 731. The two designs 
are certainly very much alike in gênerai appearance. Each is "an 
ornamental head," and both, if either, may be regarded as that of "a 
carnivorous animal" ; and each has the mouth open to expose the 
teeth, aild "like the toad, ugly and venomous, wears yet a precious 
jewel in his head." The only différence worthy of mention, as has 
been notéd, is in what may be called the whisker portion of the face, 
and it is not possible tô believe that the intention of the défendants In 
creating this différence, was to make a design "so various that the 
mind of desultory man, studious of change and pleased with novelty, 
might be indulged." 

It has been argued that the patent in suit is invalid, because, as 
contended, the design patented had been for more than two years in 
public use when the application was filed; but upon this subject we do 
not deem it necessary to âdd anything to what was said by the learned 
judge qf the court below. After indepCndent considération of the 
proofs, -^e agrée with him that this défense was not made out, and 
think that his conclusion in this regard was amply vindicated in his 
opinion, as follows: 

"The alleged Invalidlty of the patent Is based on the contention that tho 
design Was In public use more than two years prier to the flllug of the ap- 
plication for the patent. The application was filed February 8, lf)02. The 
patent was granted to the complainant as assignée of Louis D. Frenot. Frenot, 
who was offered as a wltness by the complainant, stated on cross-exaniination 
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that he tliought he sold the design to the eouiplainant in tlie fall of 1899, and 
that shoi'tly thereafter tlie coniplainant began to manufacture artieies froni 
tlie design and to put tliem ou tlie luaiiiet. ludeed. lie said lie was sure tluit 
lie turned over Lis first mold to the comiilainaiit in the fall of 1899. The eoui- 
plainant hiuiself also testified that he tliought he purchased the mold froni 
Freuot in the fall of 1899. If there is no niistake iu this testimony it f oUows, 
as a matter of course, that the patent is invalid. But I think thèse witnesses 
were mlstaken. They were hoth testifying f rom memory, and without the aid 
of books or other memoranda. ïhe complainant was subsequently recalled, 
aud said that after giving hls flrst testimony he had exaniiued his hooUs and 
fovuid that the first sale of auy article niade froni Frenot's design was on 
September 22, 190O; that the flrst pattern of the design was made on July 12. 
19(J0 ; and that the first work ever done by Frenot for him was on .lune 2, 1900. 
Frenot, In his testimony, said that at the time he sold his invention to the 
complainant he was working for the complainant. Bsther Hargreaves was 
also called as a witness. She is the oomplainant's bookkeeper, stenographer. 
and gênerai office clerk. She in ail respects corroborâtes the complainant as to 
the facts disclosed by his books. I am satisfled that Frenot went to work for 
the complainant about June 2, 1900, and that the design was made by hlm aft- 
er that date. Consequently, the défense of iuvalidity is not supported by the 
proofs." 

The decree is affirmed. 



ARROWSMIÏII MFG. CO. v. E. T. GILBERT MFG. CO. 

(Circuit Court, W. D. New York. December 11, 1907.) 

No. 292. 

Patents— Invention— Instep Support. 

The Arrowsmith patent, No. 748,.").").'?. for an Instep support or areh prop. 
claims 3 and 4 are void for lack of novelty and patentable Invention, in 
View of the prior art. 

In Equity. On final hearing. 

Stephen J. Cox, for complainant. 

Albert E. Lynch and Victor C. Lynch, for défendant. 

HAZEL, District Judge. This suit relates to claims 3 and 4 of pat- 
ent No. 748,553, issued to James W. Arrowsmith, dated December 29, 
1903, for improvement in instep supports or arch props. The third 
claim, which is broader than the fourth, consists of the foUowing élé- 
ments: (1) A metallic plate to fit the under surface of the normal 
arch of the instep; (2) a metallic side portion to fit the side surface 
of the instep ; (3) a nonmetallic or leather cover formed to fit the up- 
per surface of the support; and (4) fastenings Connecting the plate 
and cover located at points near the line of junction of the body and 
side portions, the covering pièce being free from the plate at ail other 
jioints. The answer dénies patentability, novelty, and infringement, 
and allèges anticipation. Counsel for complainant with commendable 
f rankness admits that the involved claims are narrow, and are limited 
to the cover fastenings of the device "at points near the line of junc- 
tion of the body and side portions." It was essential that the leather 
or nonmetallic cover should be attached to the unyielding meta! plate 
near the line of junction; that being regarded as the point of greatest 
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dépression. Obviously the functional objects of tlie patent were to 
prevent the fastenings coming in contact with the foot, and to secure 
close contact between the cover and metallic plate. 

Complainant contends that the location selected for the rivet holes, 
namely, "at points near the line of junction," was not an obvions tliing 
to do, because apparently the crystallization caused by the yielding 
action of the plate was most likely to occur at such points, but he dis- 
covered that such points were the only places where crystallization 
was impossible. This claim, however, in view of the state of the art, 
is not convincing. The patent is an improvement in Arrowsmith's 
prior patent, No. 717,523, which discloses a metallic arch prop with 
the side brace turned upward and molded to fit the instep ; and hence, 
as complainant concèdes, the patent and claims in suit are plainly 
narrow. To ascertain the intention of the inventor regarding his 
purpose in locating the fastening means near the point of junction, 
référence mây be had to the spécification of the patent. Such spécifica- 
tion provides for locating the fastening devices "near the edge of 
the body portion 1 on the side next the side from which the tongues 
2 extend upward." By the adaptation of such method of fastening, 
a free edge and a free body portion are provided which enable the user 
of the arch prop to easily fit the same into the shoe, and the covering 
is held in close contact with the metallic plate. A leathëf cover for a 
metallic instep support, having a configuration to conform to the instep 
of the foot, did not at the date of the patent in suit involve invention. 
See English patent to Davies, No. 14,351, of 1898, and patent to Hol- 
land, No. 579,874, of March 3, 1897. True, thèse patents specify a 
plate inclosed in a case of leather by stiching, and do not describe 
a cover such as that described in the patent in suit, but they neverthe- 
less point the way to prevent interférence with the yielding action of 
the metallic plate. The plate of the Holland patent is not curved or 
formed to fit the entire surface of the instep arch, yet such plate is fas- 
tened by rivets near the line of junction of the body and side portions 
of the plate, and such covering would be free at ail points were it 
not stitched to the under leather covering. The Holland patent is 
;i close approach to the claims in suit, although the metallic portion 
3.nd leather pièce are unlike complainant's plate and cover, in that 
the former fits only the side of the instep arch, and the latter is used 
to inclose the plate between the leather parts which are stitched to-, 
gether. 

At the hearing it was conceded by counsel for complainant that 
defendant's Exhibit 1 in évidence does not come within the scope of 
claims 3 and 4, and the question, therefore, of whether the limitation 
of such claims to the means of fastening the cover to the plate near 
the line of junction or at the points stated in the spécification was a 
patentable invention, is much simplified. It is true enough that the 
metallic portion of the Arrowsmith patent as to its curvature to fit 
the instep arch and its cover are not found in the prior art, but to 
make contact of thèse parts by riveting near the line of junction of 
the body portion and side portion of the arch prop was not in my 
opinion a patentable discovery. It is quitë probable that the Arrow- 
smith device is better and more salable than any shown by the prior 
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art, but simply to fasten the covering pièce to the plate near tlie line 
of junction, as described in the spécification and claims, is something 
which it is thought would occur to the ordinary skilled mechanic em- 
ployed to construct such a device. If he desired to place the rivets 
out of contact with the foot, and firmly hold together the plate and 
leather covering, he would beyond question immediately détermine that 
securing the fastenings at the point of greatest dépression in the man- 
ner shown by the patent was the proper and usual thing to do. 

In considering the question of novelty, I hâve not overlooked the 
presumption in favor of the validity of the patent that arises from its 
grant. The Holland patent, upon which reliance is placed, was not 
considered by the Commissioner of Patents, and it is thought to be 
such a close approach to the claims in suit that the fact that the com- 
missioner did not cite it could not hâve been due to its dissimilarity. 

Accordingly claims 3 and 4 of the patent are void for want of pat- 
entability, and the bill must be dismissed, with costs. 



VICTOR TALKING MACH. CO. et al. v. HOSCHKE. 

(Circuit Court, S. D. New York. Decembor 27, 1907.) 

Patents— Infeinoement—Talking Machines. 

Tlie Berliner patent, No. 534,.543, for an Improvement in talliing ma- 
chines, claims 5 and 3.5 Jield valid and Infringed on a motion for pre- 
liminary injuuction on prier adjudications of the validity and scope of 
such claims. 

In Equity. On motion for preliminary in junction. 

Horace Pettit, for complainant. 
Waldo G. Morse, for défendant. 

HOUGH, District Judge. The patent in suit is No. 534,543, grant- 
ed to Berliner, and the infringement asserted is of claims 5 and 35, 
so frequently before the courts of this circuit. 140 Fed. 860; 145 
Fed. 350, 76 C. C. A. 180 ; 146 Fed. 534 ; 148 Fed. 1023, 79 C. C. A. 
536; 150 Fed. 147; (C. C. A.) 154 Fed. 58. The rulings which are 
the foundation of the décision in Victor Talking Machine Co. v. Leeds 
& Catlin Co. (C. C.) 146 Fed. 534, and the contempt proceeding fol- 
lowing affirmance of that decree are about to be reviewed in the Su- 
prême Court. Careful examination of the voluminous record hère sub- 
mitted strengthens the impression formed at hearihg, that this is an 
endeavor to escape the necessary eiïect of the décisions of the Circuit 
Court of Appeals above referred to. While recognizing fully the 
gravity of the questions now awaiting décision in the highest court, 
and the novelty in that court of at least two of the questions involved, 
I ani not authorized to indulge in spéculations of my ovvn regarding 
them, but am bound to follow and apply the décisions controUing in 
the courts of this circuit. It is admitted that those courts bave de- 
clared the Berliner patent not to hâve been anticipated nor abandonéd, 
to be patentable and not invalidated by prior use (140 Fed. 8G1), and 
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not to have expired with the expiration of numerous foreign patents 
(146 Fed. 534). 

The présent assertions are (1) that évidence is now offered for the 
first time tending to show that thè Suess Canadian patent (No. 41,901) 
absolutely expired six years from the granting thereof, whereby the 
patent in suit also expired; and (3) that, while this circuit has decreed 
the validity of the Berliner patent, it has never been called upon to 
interpret its scope. The évidence regarding the Suess patent as a 
défense is the affidavit of Mr. 'Walker of the Canadian bar declaring 
that in his opinion the effect of not paying the second partial fee 
provided for by the Canadian patent act is to absolutely terminate the 
patent àt the expiration of six years. It is admitted that this has never 
been thé subject of a décision by the Canadian courts. It may well be 
that this is the universal opinion of the Canadian bar, but it does not 
meet the ruling of Judge Townsend in 146 Fed. 538, who there held : 

"That the duration of the United States jjatent is li(plted by tlie duratioii 
of the légal terni of fhe foreign. patent, and is not limited by any lapse or for- 
feiture of any portion of said term by means of any condition subséquent." 

The nonpayment of the second partial fee under the Canadian act 
is clearly a condition subséquent, and the légal term of a Canadian 
patent is not 6, but 18 years. It may be that such légal term absolutely 
ends when the second partial fee is' not paid, and that the words 
"lapse" or "forfeiture" would not be used by Canadian lawyers, and a 
lease may by its language end for nonpayment of rent or other breach 
of condition ; but such termination does not change the original "légal 
term" either of the patent or the lease. Judge Townsend's déclaration 
of the law is not a construction of the Canadian patent act or a déclara- 
tion of what the Canadian law on that subject may be, but a statement 
of the law of this country as affected by a Canadian statute, and there 
is no intimation in his ruling that the resuit would have been différent 
had the Canadian practice appeared to be as it is now declared to be 
by the affidavit of Mr. Walkei-. 

As to defendant's second contention, I do not think it true that the 
courts of this circuit have not interpreted the scope of the Berliner 
patent. Judge Hazel declared that : 

"The latéral undulations in (complainant's) record autoniatically guide or 
propel the Stylus and dlaphragin in its course over the dise, from its outer 
circmmference tovvard the center, and the istylus travels in an apparently direct 
radial path while at the same Instant of time it is pulsated or incited by the 
Sound wave." 

This is a description of the method of opération of complainant's 
talking machine. The principle of opération of complainant's machine 
as declared in the same décision (140 Fed. 863) is the "latéral vibration 
of the Stylus point and the propelling of the same over the surface of 
the record without mechanical assistance and through the means of 
the groove alone." Such is said to be the primary object of the in- 
ventor; and, again (page 864 of 140 Fed.) it is stated that the "prin- 
ciple of Berliner's invention rests upon the practicability of propelling 
the Stylus in the groove across the surface of the record without a feed 
screw or other mechanism." It has thus been definitely held that Ber- 
liner's invention covers the reproduction of sound by means of a 



VICTOR TALKING MACH. OO. V. HOSCHKJB. 311 

vibrating reproducing stylus, shaped for engagement with the laterally 
undulated groove of a sound record, and free to be vibrated and pro- 
pelled by the revolving record itself, without the assistance or guidance 
of a feed screw or other mechanism. The stylus of the patent being 
engaged with the spirally shaped groove of a horizontally revolving 
record is compelkd by such révolution to move in a radial path toward 
the center of dise and spiral, while its cotemporaneous contact with 
the sides of the dise groove causes a pulsation of the diaphragm and 
reproduction of the sound recorded by indentations or undulations of 
the groove walls. 

Defendant's machine in evcry material feature is complainant's, and 
so is the dise obtained from défendant for use with that machine. The 
only différence between the two machines îs that defendant's bas 
within its free arm a spring tending to press the stylus against the 
inner wall of any groove with which it may be engaged, and causing 
arm and stylus, when disengaged from any groove, to pass the stylus 
point through the arc of a circle whose radius is the free arm. This is 
the distinction upon which défendant relies. That it is net a feed 
screw or other équivalent mechanism seems to me plain. If a record 
be constructed with a groove so wide that it is not possible for an 
absolutely free stylus to engage both sides of the groove by merely 
rotating the grooved dise, it is shown that complainant's machine will 
not reproduce articulate sound, while the defendant's will reproduce 
the same, provided that the sound record is entirely upon that side of 
the groove with which the spring aforesaid compels engagement. And 
the resuit is the same if the dise be constructed with a wall formed by 
lowering the plane of the outer edge of the dise. Such wall is in ef- 
fect the inner side of a groove. In other words, the spring enables a 
stylus otherwise free to reproduce articulate or musical sound recorded 
upon one wall, instead of two. 

But it is also true that the spring of defendant's machine is not strong 
enough. and evidently not intended to be strong enough, to prevent its 
use with dise records of narrow grooving bearing sound markings or 
indentations on both sides of the groove, and with such records the 
présence or absence of the spring in defendant's machine makes no 
différence, as has been demonstrated in the présence of counsel. Werc 
défendant selling a machine containing this spring, together with widc 
grooved or wall records with reproducing indentations only upon the 
side against which the spring presses the stylus, it may be that no in- 
f ringement would be found ; but, when defendant's machine is used in 
the same way, with the same dise, and produces the same efïect by the 
same means, as does complainant's machine, it is an infringement not- 
withstanding the spring, and this is what défendant has done accord- 
ing to the proof . 

It seems clear, therefore, that défendant has infringed complain- 
ant's patented combination, and the fact that one élément in the com- 
bination (i. e., the machine) may be used in combination with articles 
bearing no resemblance to the other éléments of the combination 
as patented cannot make any différence. This litigation is not con- 
cerned with what défendant might do, but what he has done. He 
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might perhaps hâve avoided . inf ringenient by varying his combina- 
tion ; so might the défendants in the last case concerning this patent. 
154 Fed. 58. 
: An injunction may issue as prayed for. 



THE GEN. J. A. DU JIONT. 
(District Court, E. D. Virginia. December 17, 1007.) 

1. Maritime Liens— Repaies Obdeked by CirAETERiïB— Pkovisions of Ciiabteb 

Pakïy. 

A steamer owned by a nonresident was cliartered for a number of 
months by a corporation and used to carry ijaisseDgers betvveen Xorfolk 
and the Jamestown Exposition. Tlie charter party required the cliarterer 
to malîe ail repairs and to return the vessel in as good condition as wheu 
received. Durlng such time llbelant, doing business in Norfolk, made re- 
pairs on the vessel on order of the charterer, having Iciiowledge tliat it 
was not the owner and being chargeable with such liuowlttdge as proper 
inquiry would hâve dlsclosed as to the ternis of the charter. The évi- 
dence, moreover, indicated that crédit was given to the charterer and 
not to the vessel. Ileld, that lijbelant was not entitled to a lien for such 
repairs. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Maritime Liens, 
l§ 5, 12.] , 

2. Seamen— Lien eor W.4.aES— Effect of Provisions of Charter Party. 

The provisions of a charter party cannot deprive a seaman of hi.s right 
to a lien on the vessel for hls wages. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, §§ ].57- 
164.] 

In Admiralty. Libel to recover for repairs to chartered vessel. 

E. R. Baird, Jr., for hbelant. 

W. Leigh Williams and Foster & Foster, for respondent. 

WADDILL, District Judge. The steamer Gen. J. A. Dumont, own- 
ed by the: claimant, Edward B. Booz, of Baltimore, admitted to be a 
foreign steamer, and whose home port is presumably Baltimore, was 
on the 16th day of October, 1906, chartered to the Jamestown Ex- 
position Excursion & Steamboat Company, a corporation existing un- 
der the laws of the state of New Jersey, doing business at the city of 
Norfolk, Va., familiarly known as the "Water Belt Line," for a period 
of seven months from the Ist day of May to the 30th day of Novem- 
ber, 1907, to be used on the waters of Elizabeth river, Hampton Roads, 
and vicinity as a passenger steamer between the city of Norfolk and 
the Jamestown Exposition grounds. While under such charter certain 
repairs were made upon the steamer by the libelant at the instance 6i 
the charterer, to recover the cost of which, namely, $808.91, the libel 
was filed. The owner of the Dumont resists payment on the ground 
that the charterer ordered the work done, and was solely responsible 
therefor under the terms of thé charter party. 

The provisions of the charter party bearing upon the issues raised 
are, in substance, that the charterer should pay ail expenses of opéra- 
tion, crew hire, coal bills, office expense, victualing, and such other 
matters as might be necessary to the opération of the Dumont, and 
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that no expense of any character whatsoever should be chargeable to 
the ovvner of the Dumont; that ail bills should be contracted in the 
name of the charterer, who further agreed to assume ail risk of dam- 
age or loss from any cause whatsoever, to make i\\ repairs necessary 
to keep said steamboat in good running order during the term of the 
charter, and at the expiration thereof to deliver the Dumont to her 
owner in Baltimore in as good condition as when received, ordinary 
wear and tear excepted, free from ail bills, liens, or incumbrances of 
any nature whatsoever, the charterer agreeing to pay for any repairs 
necessary to place the Dumont in the condition she was when deliver- 
ed to it; and the charterer, as a condition précèdent to the delivery of 
said Dumont, was also required to give bond to the owner thereof in 
the sum of $5,000. conditioned for the faithful performance of ail the 
terms, clauses, conditions, and covenants contained in the charter party. 

After a careful review of ail the évidence in the case, the conclusion 
reached by the court is that the libelant is not entitled to recover. It 
is quite clear from the évidence that the work donc on the Dumont 
was ordered neither by her owner, nor the master or other officer of 
the vessel, nor agent of the owner authorized to charge the same, but 
by the charterer. While it is true the owner seems to hâve known that 
work was being done, and at intervais his représentatives were présent 
at the shipyard, still they were not so connected with the work as to 
impose liability therefor on their principal. The libelant knew that 
the company operating the steamer was not its owner, and either knew 
or was put upon inquiry as to the interests and relation of the char- 
terer, the Jamestown Exposition Excursion & Steamboat Company, to 
the Dumont, and is chargeable with such knowledge as diligent in- 
quiry woiild hâve elicited. Had it done this, it would easily hâve dis- 
covered the conditions under which the steamer was operated, and that 
the charterer, and not the owner, nor the vessel, was responsible for 
repairs such as libelant made. 

Moreover, the lien upon the vessel cannot be sustained in this case. 
The repairs were made at the port of Norfolk, the home of the libel- 
ant, and where the Dumont was being operated by the charterer in 
local service that lasted for some months, the charterer being engaged 
in the conduct of what was supposed and believed would be a large 
and lucrative business, namely, transporting passengers between the 
city of Norfolk and the Jamestown Exposition ; and it is quite appar- 
ent that in this particular transaction the dealing was with the charter- 
er, the owner pro hac vice of the vessel, in person, and that the crédit 
was not given or extended on account either of the owner or of the 
vessel, but to the charterer individually. Assuming, however, the au- 
thority of the charterer to charge the vessel, which as a matter of fact 
did not exist in this case, nothing was suggested indicative of a pur- 
pose so to do, and prima facie the crédit was given upon the char- 
terer's crédit, as distinguished from that of the vessel or her owners, 
under the facts and circumstances of this case. The ^ronaut (D. C.) 
36 Fed. 497; The Samuel Marshall (D. C.) 49 Fed. 757. 

The facts applicable to the claims of the several petitioners are not 
in ail respects the same as those of the libelant ; but they are so essen- 
tially, in so far as their right of recovery against the Dumont is con- 
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cerned. They either knew or were placed upon inquiry as to the exist- 
ence or nonexistence of the charter party in question, which inquiry 
they failed to make, and, morepver, should be held under the facts 
and circumstances of this case to hâve extended crédit upon the faith 
of the charterer, with whom they contracted, rather than upon that 
either of the vessel or her owner. This case, with the exception of- the 
claim for seaman's wages, is completely covered> and controlled by the 
comparatively récent, décisions of the Suprême Court of the United 
States of The Kate, 164 U. S. 458, 462, 464, 17 Sup. Ct. 135. 41 L. 
Ed. 513, and The Valencia, 165 U. S. 364, 271, 272, 17 Sup. Ct. .'533, 
41 L. 'Ed. 710; and under themthe hbelant, as well as the several peti- 
tioners other than the seaman, who liave intervened herein, cannot re- 
cover. 

The seam^an is entitled to a lien upon the Dumont for the amount of 
his wages, and should not be deprived of the sanie, or denied the right 
of recovery against her^ because of any provisions contained in tlie 
charter party. The claim is for labor performed in the ship's navi- 
gation, and the maritime lien' in his favor is given by law, based upon 
the necessity of the service thus rendered by one of this class, favored 
by law because of the hazards they encounter and hardships they en- 
dure in the interest of the ship and her dwners and the furtherance of 
commerce. The Fanny Gardner, Fed. Cas. No. 4,643 ; Elaherty v. 
Doane, Fed. Cas. No. 4,849; The Samuel Ober (D. C.) 15 Fed. 631; 
The International (D. C.) 30 Fed. 375; The Atlantic (D. C.) 53 Fed. 
607. 

A decree may be entered accordingly, dismissing the libel and péti- 
tions, except the pétition of George Hoflfert for wages, for which a 
decree should be entered. 



UNITED STATES v. LONABAUGH et al. 
(District Court, D. Wyomiug. July 19, 1907.) 

1. CONSPIKACt— CONSPIRACY TO DeFBAUD UNITED StATES— SeCURING TITLE TO 

Public La*ids. 

A €olisï)iracy to indUce theLand Department of tlie United States by 
f rauduleijt means to dispose of public lands in a way not autliorized by 
the stàtiites is one to defraud the United States, within the meaning of 
Rèv. St. § 5440 [U. S. Cornp. St. 1901, p. 36T(5], altliough it reçoives pay- 
ment fçlr the lands and suffers no pecuniary loss, aiid, if accompanied by 
an oyert act, is Indictable uuder said section. 

2. STATUTE8t.-CoNSTRucTioN oï Pénal Statutes. ,. ■ 

Although peual laws are to be construed strictly, they are not to be con- 
struéd so strictly as to defeat the obvious intention of ôongress, and this 
intention is to be collected from the words employed In the statute. 

[Ed. îCotè.^For casés In point, see Cent. Dig. vol. 44, Statutes, §§ 322, 
323.] ■ :>;■■,! 

8. OONSPIRAOY^CONSPIRACY TO DÉPRAUD UNITED STÀTES — EnTKT OF OoAL 

Lands. 

Under the coal land statute (Rev. St. § 2350 [U. S. C!omp. St. 1901, p. 
1441]), 'which expressly provides that only one entry of coal lands shall 
be aliowed to the same person or association of jiersous. and tliat no asso- 
ciation of persons, any member of which sliall hâve taken the benefit of 
the statute, either as an individual or as a meuiber of auy other associa- 
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tlon, sliall enter or hold any other lands under Its provisions, any agree- 
ment, the purpose of whleh is to évade such provisions and to sec'ure in- 
directly lands wliicli eould not lie secured directly tliereunder, constitutes 
a conspiracy to defraud the United States, withln the meaning of Bev. St. 
§ 5440 [U. S. Comp. St. 1901, p. 3670]. 

4. Public Lands^Equitable Title— Effect of Praudulent Entby. 

Tlae rule that where one has lawfully and in good faith made an entry 
of public lands and has obtained his final receipt he is vested with the 
équitable title thereto, and may make a valid eonveyauce thereof, is not 
applicable where the entry was not In good faith, but ia fraud of the 
law, since in such case the équitable title did not pass to the entryuian. 

5. CONSPIBACY — COJMSPIRACY TO DEFRATJD UNITED StATES— UXLAWFUL ENTEÏ 

OF Coal Lakds. 

Défendants entered into an agreement, the purpose of whieh was to ob- 
taln title to a large tract of coal lands from the United States and to 
vest such title in a company organized by them for the purpose. Pursu- 
ant to such agreement, they procured third persons to make indlvidual 
entries under the statute which were secured by false testimony. Défend- 
ants furnished the money to pay for the lands, and, when final receipts 
were obtained, they took the same, paid small sums to the entrymen, and 
took deeds from them to the company. Held, that such agreement was a 
conspiracy to defraud the United States, within the meaning of Rev. St. 
§ 5440 [U. S. Comp. St. 1901, p. 3676]. 

C. Cbiminal Law— Limitation of Pbosecutions — Commencement or Pebiod 
OF Limitations. 

The offense in such case was not complète until the final receipts held 
by défendants were surrendered and patents obtained, from whlch time 
only the statute of limitations began to run. 

7. Same— Homestead Entby or Coai. Lands. 

A conspiracy to seeure the title to coal lands from the United States 
through a homestead entry may eonstitute a conspiracy to defraud the 
United States, within Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], al- 
though such lands are not subject to lawful homestead entry, where the 
title is secured by means of false proof s. 

On Motion for New Trial. 

Sylvester R. Rush and Timothy F. Burke, U. S. Attys. 

John W. Lacey, Gibson Clark, and N. K. Griggs, for défendants. 

RINER, District Judge. Numerous grounds are set ont in the motion 
for a new trial and were argued by counsel with distinguished ability. 
I shall not attempt, in disposing of the motion, to discuss them sepa- 
rately. Two principal questions are presented : First, whether the acts 
which the défendants are charged with conspiring to do, would amount 
to a fraud upon the government if carried out; and, second, if a 
conspiracy is established, when was the offense complète? The first 
question may be disposed of in a word, for it was admitted at the ar- 
gument, as I understood counsel, that in order to bring the défendants 
within the meaning of section 5440, Rev. St. [U. S. Comp. St. 1901, 
p. 3676], the words "conspiracy to defraud the United States" do not 
necessarily mean that there shall be pecuniary loss or damage to the 
government, resulting from false représentations made to its officers 
in the performance of their duties, but that any false practice or 
trick set in. motion for the purpose of inducing the government of- 
ficiais, in executing the laws of the United States in cases where they 
must act upon statements made by the parties interested, to act in a 
way which would be unlawful if the real truth were known, is a fraud 
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upon the government. If any doubt heretofore existed upon tliat 
question, it has been forever Set at rest by the décisions of the Su- 
prême Court of the United States. The court in the case of Hvde 
V. Shine, 199 U. S. 63, 25 Sup. Ct. 760, 50 L. Ed. 90, said: 

"Whatever may be the rule in equity as to the necessity of proving an actual 
loss or damage to the plaintiff, we think a case is made out vinder this stat- 
ute by proof of a couspiracy to defraud and the commission of au overt act, 
notwitJistanding the United States may hâve received a considération for tiie 
lands and suffered .no pecuniary loss." 

There are other cases where the Suprême Court has given expres- 
sion to the same views, so that I think it may be said to be settled that, 
where the proof shows a conspiracy to defraud and the commissiors 
of an overt act, it matters not that the government was paid its price 
for the land. Whenever it is made to appear that the wrong disposi- 
tion of the pubHc lands was induced by fraudulent practices on the 
part of the party charged therewith, and donc for the very purpose of 
circumventing the law and warping its due administration, the United 
States is defrauded. I think there can be no question in this case that 
there was such a conspiracy or unlawful agreement on the part of 
thèse défendants, and its very purpose was to induce the land depart- 
ment of the government, whichis charged with the disposition of puK- 
lie lands, to dispose of the lands described in the indictment in a way 
not contemplated by the statute, and in violation of the statute. They 
knew that no individual could acquire more than 160 acres of land, 
and that an association or corporation could not acquire more than 
320 acres, except in one case, for which the statute clearly provides, 
for such is the plain provision of the statute. But it was urged in 
argument that because the statute does not in express terms require 
an affidavit that the entryman is not taking the land for the benefit 
of another that, therefore, he may lawfully make a contract to sell 
or convey by deed, if not prior, certainly subséquent, to his making 
final proof. While it is undoubtedly true that pénal laws are to be 
construed strictly, yet the intention of Congress must govern in their 
construction. If a case be within the intention it must be considered 
as within the letter of the statute. In other words, although pénal 
laws are to be construed strictly, they are not to be construed so 
strictly as to defeat the obvions intention of Congress, and this in- 
tention is to be collected from the words employed in the statute. 
Where there is no ambiguity in the words, there is no room for con- 
struction. A case would hâve to be a strong one indeed which would 
justify a court in departing from the plain meaning of words, especial- 
ly in a pénal act, in searching for an intention which the words them- 
selves did not suggest. As was well stated by the Court of Appeals 
for this circuit in the case of Swarts v. Siegel, 117 Fed. 18, 54 C. C. 
A. 404 : 

"Attempted judicial construction of the unequivocal language of s statute 
or of a contract serves only to create doubt and to confuse the *V!.3gment. 
There is no safer or hetter settled canon of interprétation than that when the 
language Is elear and unambiguous, it must be held to naean whht it plainly 
expresses, and no room is left for construction." 
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The coal land laws (section 3350 [U. S. Comp. St. 1901, p. 1441]) 
provide that only one entry shall be ailowed to the same person or 
association of persons; and an association of persons, any member of 
which shall hâve taken the benefit of such sections of the statute (that 
is, the sections which contain the provisions allowing them to enter 
coal lands) either as an individual or as a member of any other as- 
sociation, is prohibited from entering or holding any other lands under 
the provisions of those sections. So that when thèse défendants at- 
tempted to secure the lands described in the indictment in the manner 
disclosed by the évidence in this case they knew that they were com- 
mitting a fraud, because the very agreement itself provides for doing 
indirectly what they, as individuals or as members of an association 
or corporation, could not do directly. 

In the détermination of the second question, it is necessary to look to 
the object and design the parties had in mind when they entered into 
this nnlawful agreement. What was the object and purpose of the 
agreement? Merely by false affidavits to get the government to con- 
vey the land described in the indictment to the différent entrymen and 
stop there? I think no one will contend for a moment that they had 
any such purpose in mind. The purpose and design was not only to 
do that, but by the same methods to vest the title in this corporation, 
organized by them for the sole purpose of taking the title. But it 
was insisted, as I understood counsel, that upon final proof and the 
issuance to the entryman of a certificate of final payment by the re- 
ceiver, regardless of the question of fraud in securing the entry, the 
final certificate conveyed as against the United States the apparent 
title and right of possession, that the entryman had a right to convey, 
and that the United States in order to reinvest the title in itself must 
institute judicial proceedings to set aside the apparent or defeasible 
title vested in the entryman or other grantees. I do not so under- 
stand the law. It would, it seems to me, open wide the door for the 
perpétration of frauds of various kinds in the sale and disposition of 
public lands. The conveyance, it may be true, conveyed such title as 
the entryman had, but what title did he get? The proof s ofïered 
were false and fraudulently made, for the very purpose of mislead- 
ing the government to part with its title to the lands described in 
the indictment. I hâve examined with care every case to which my 
attention was called during the oral argument. Most of them are civil 
cases, and I think in ail of them (except one or two, where rights of 
bona fide purchasers without notice of the fraud were involved) the 
entries up to and including the final receipt were made in good faith 
and in strict conformity with the law, and in determining the ques- 
tion hère presented the distinction between such cases and entries 
made in fraud of the law, although otherwise regular in form and 
procédure, must be kept constantly in mind. In the former cases 
vested rights may be said to accrue upon performance of the conditions 
required by law. In the latter, no vested rights can be acquired by 
the entryman however regular in form the proceedings may hav'e 
been. It may well be conceded that in ail cases where the entryman 
has acted in good faith and has fully complied with the provisions of 
the, statute, has not been guilty of any fraud, and has done no act 
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inconsistent with the law, he has acquired a right of which he cannot 
"be deprived, because as was said by tlie Suprême Court in the pré- 
emption case of Myers v. Croft, 13 Wall. 391, -20 L. Ed. oG2, "The 
object of Congress was attained when the pre-emptor went with clean 
hands to the Land Office and proved up his right and paid the govern- 
ment for his land." But it would, it seems to me, be to violate every 
principle of interprétation to déclare that such authorities support 
the views so earnestly contended for hère. The rule is well stated 
by Judge Shiras of this circuit, in the case of United States v. Steen- 
erson, 50 Fed. 504, 1 C. C. A. 553. After citing several décisions 
of the Suprême Court, which he said were called to his attention by 
counsel, in which it was held that when the right to a patent of lands 
has once become vested in a purchaser or pre-emptor, the same are 
segregated from the public domain, are no longer subject to entry, 
and the vested right to the patent thereto is équivalent to, a patent ac- 
tually issued. He then adds : 

"ïhe principle on which thèse décisions are based is that when a homestead- 
er or pre-emptor has, in good faith, perfoniied ail the acts which, uuder the 
provisions ot' the statutes of the United States, are necessary to complète his 
right to the land, then he becomes, equitably, the owner of the same, and the 
United States holds the naked légal title as a trustée for his beneflt. For the 
protection of his rights, thus acquired, it is held that in a contest involving 
the title of the land an established right to a patent wlll be deemed to be the 
équivalent of a patent. This rule, however, has been adopted solely as a 
means for the protection of those who hâve, in good faith, established a right 
to a patent by performance Of the requisite conditions. The final certificate 
or receipt aclinowledglng payment in fuil, and signed by the ofBcers of the 
local land office, is not in terms nor in légal effect a conveyanee of the land. 
It is merely évidence on behalf of the party to whom it is issued. In a con- 
test Involving the title to land, wherein a person claims adversely to the 
United States, it is open to such claimant, notwlthstanding the légal title re- 
mains in the United States, to prove that by performance on his part of the 
requisite aets he has become the équitable owner of the land, and that the 
United States holds the légal title in trust for him, but as the claimant in 
such case has not received a patent or formai conveyanee, and has not become 
possessed of the légal title, he is rèquired to show performance, on his part, 
of the acts which, when done, entitle him, under the law, to demand a patent 
of the land. When évidence of this liind is ofCered on behalf of the claimant 
it is open to the United States to meet it by proof of any fact or facts which, 
if established, will show that the claimant has not become the real owner of 
the realty. If it be true, in a given case, that the entry of the land was not 
made in good faith, but in frand of the law, certainly it cannot be said that the 
claimant has become the équitable owner of the land, and that the United 
States is merely a trustée holding the légal title for his beneflt. Fraud 
vltiates any transaction based thereon, and will destroy any asserted title to 
property, no matter in what form the évidence of such title may exist." 

There can be no question, I think, in the mind of any one who hîard 
the testimony, that if the real facts, as disclosedby the record in this 
case, had been presented to the Land Department, prior to the issu- 
ance of the patent, that each and every entry hère involved would hâve 
been canceled. 

The case of Hawley v. Diller, 178 U. S. i'iG, at page 490, 20 Sup. 
Ct. 986, at page 991, 44 L. Ed. 1157, approves of the conclusion reach- 
ed by Judge Hawley, to the effect that the resuit of the décisions of the 
Suprême Court were (1) that the Land Department of the government 
has the power and authority to cancel and annul an entry of public 
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land when its officers are convinced, upon a proper showing, that the 
same was fraudulently made ; (3) that an entryman upon the pubhc 
lands only secures a vested interest in the land when he has lawfully 
entered upon and appHed for the same, and in ail respects complied 
with the requirements of the law ; (3) that the Land Department has 
control over the disposition of the public lands until a patent has been 
issued therefor and accepted by the patentée. While it is undoubtedly 
true that in ail cases where an entryman has, in good faith, performed 
ail the acts which, under the provisions of the statutes of the United 
States, are necessary to complète his right to the land, the courts 
will hold that he becomes equitably the owner of the same, and for 
the protection of his rights thus acquired in a contest involving the 
title of the land, that an established right to a patent will be deemed 
to be équivalent to a patent, but, as suggested by Judge Shiras, if in 
a given case it shall be made to appear that the entry was not made in 
good faith, but in fraud of law, certainly it cannot be said that the 
claimant has become equitably the owner of the land, and that the 
United States is merely a trustée holding the légal title for his benelit. 

The case of United States v. Détroit Lumber Companv, 200 U. S. 
321, 26 Sup. Ct. 282, 50 h. Ed. 499, and Id., 131 Fed. 668^ 67 C. C. A. 
1, is not in point. In that case the rights of a bona fide purchaser were 
involved, the Détroit Company having purchased most of the land aft- 
er the issuance of a patent therefor, and dealt directly with the pat- 
entées. And it was admitted that at the time of the purchase it had no 
knowledge or suspicion of wrong in the titles, and the court held that 
as to thèse tracts it was strictly a bona fide purchaser. It distinguishes, 
but does not overrule or modify, the décision in Hawley v. Diller, and 
prior cases to which I hâve referred. 

The object of this conspiracy, as disclosed by the évidence, as I hâve 
already suggested, was not only, by false testimony, to induce the goy- 
ernment to part with its title to the entrymen and entrywomen, but 
also to vest the title in this holding company, which the défendants had 
f ormed for the purpose of taking the title ; so that at the time the final 
proof was made the object of the conspiracy had not been accomplish- 
ed. They at that time and at the time the conveyances were made held 
only such title as the entryman had acquired, and something further 
was necessary in order to take the land out of the control of the Land 
Department and vest the title thereto in the coal company, namely. 
the patent. The patent couM bé obtained only upon the surrender of 
the final receipts which in ail cases, with perhaps one exception, were 
in the hands of Mr. Lonabaugh, one of the parties to this unlawful 
agreement. So that the surrender of thèse receipts and the receiving 
and recording of the patents must, I think, be held to be acts to effect 
the object of the conspiracy, and as thèse acts ail occurred within less 
than three years prior to the time of finding the indictment, it can- 
not be said that the statute of limitations has run. It seems to me that 
if a prosecution can be niaintained under this statute the governi+rent 
has hère made a case. Ail of thèse entries or purchases were made sub- 
séquent to the agreement oflfered in évidence. I say "entries," because 
the declaratory statement is not, I think, in any sensé, a part of the 
entry or purchase. It is a .i^iere déclaration that within a certain time 
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the party will or expects to purchase, and for the tîme specified in the 
statute giVes him a préférence right to purchase, but unlike a filing, 
if he fails to proceed within the time limited, no action is necessary 
on the part of the Land Department. Any other person may come 
in and, after the expiration of the time of his préférence, purchase the 
land and procure title thereto. Thèse purchasers were ail secured by 
Lonabaugh purstiant to the agreement. Holbrook furnished the mon- 
ey to pay for the land; the entrymen and entrywomen in some cases 
did not even know where the land was, and as one of thèse women tes- 
tified that, vvhile she had been over the country generally, she did not 
know the particular land upon which her filing was made ; she did 
not know what papers she signed ; she did not know what amount of 
money was paid for the land or who paid for it ; and that ail she knew 
about it was that she signed such papers as were presented to her by 
Mr. Lonabaugh and received therefor the sum of $100. The record 
discloses that the papers she signed were a déclaration, a final proof and 
a deed conveying the land to the Wyoming Goal Mining Company. 
The same facts are disclosed as to almost ail of the entries, except that 
in some cases the entryman received $500, and in the case of the Rob- 
erts' homestead, the testimony shows, as I recall it, that he received 
$800. 

It further appears from the testimony that as late as January, 1907, 
Mr. Holbrook carried away and secreted the books of the coal Com- 
pany, showing thèse transactions and the amount of money paid out 
in connection therewith, so that the secretary of the company was un- 
able to comply with the requirements of a subpœna served upon him 
to produce thèse books for inspection at the trial. To hold that a 
case is not made out upon such facts would be to hold that the provi- 
sion of the statute limiting the amount of coal land to be taken under 
the provisions of the act, by an individual or association, means noth- 
ing. In other words, in order to avoid the provisions of this statute, 
ail a man would hâve to do after exhausting his own right would be 
to hire some one who had not exhausted his right to make the entry 
for him, the man desiring the land paying ail of the expansés in con- 
nection therewith. Such, I think, cannot be the law. U. S. v. Trin- 
idad Coal Company, 137 U. S. 160, 11 Sup. Ct. 57, 34 L. Ed. 640. 

It was insisted at the argument that the court erred in submitting 
the second count of the indictment, which related to the homestead 
entry of Thomas E. Roberts, to the jury. The record discloses that, 
while the homestead application was filed prior to the agreement en- 
tered into between Lonabaugh and some of the other défendants, the 
proof was not made until after the agreement, although it was includ- 
ed in the agreement, and that the défendant Robert McPhillamey act- 
ed as one of the witnesses. Roberts testified in his aflfidavit, which 
was admitted in évidence without objection, that about a month after 
he had filed on the land, Robert McPhillamey told him that the prob- 
abilities were that the country ail around there contained coal, and 
that the land he had filed on might be valuable some day ; that Jesse 
McPhillamey furnished the shack which was placed upon the land, 
staling to Roberts that it would not cost him a cent, and that he could 
use his (McPhillamey's) team for hauling it onto the claim. He fur- 
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ther testified that he had lived upon the land but six days ; that after 
he had made final proof the receipt went to clerk Holmes, and the 
clerk turned it over to E. E. Lonabaugh. He also testified that later 
he demanded the receipt from Holmes and Eonabaugh, but they re- 
fused to give it up, and soon thereafter he conveyed the land to Jesse 
McPhillamey for $800. He further testified that he informed McPhil- 
lamey at the time the deed was made that he had no receipt and no 
patent, and McPhillamey replied: "That is ail right, Lonabaugh has 
the receipt." He said he did not know who the grantee was, but that 
he had signed the deed, and was paid $800, and he thought the land 
went to Jesse McPhillamey, but was not sure. That the proof in this 
case was false, there can be no doubt. The défendant Robert Mc- 
Phillamey who was one of the witnesses, testified that actual settle- 
ment on the homestead was made February 16, 1903, and that the 
claimant had resided continuously on the homestead since he first es- 
tablished his résidence thereon. This testimony was given on the 27th 
of November, 1903, and the testimony of Roberts is that he never 
lived upon the land but six days. The claimant in his testimony, 
when asked for what period or periods he had been absent from the 
homestead, replied, "None," but in his affidavit, made on the 22d of 
March, 1907, testified that he had only lived upon the land six days. 
That this entry was fraudulent and was a part of the scheme to de- 
fraud is, I think, abundantly shown by the record. McPhillamey, al- 
though he had advised the claimant that the land was probably valu- 
able for coal, acted as one of his witnesses, and the final receipt was at 
once turned over to the défendant Lonabaugh, and was followed soon 
thereafter by a conveyance from the entryman to Jesse McPhillamey 
and from Jesse McPhillamey to the Wyoming Coal Mining Company. 
And thereafter, when the patent was issued and ready for delivery, 
Lonabaugh sent the final receipt to the Land Office at Buflfalo, and re- 
ceived the patent. To show that this was a fraud upon the govern- 
ment, I need not do more than to call attention to the case of Royal 
B. Stearns v. United States (decided by the Court of Appeals for this 
circuit) 152 Eed. 900, 82 C. C. A. 48. In that case, Judge Van 
Devanter, in the course of his opinion, said: 

"Not ail publie lands are subject to homestead entry, but it does not follow 
that attempts to make homestead entrles of such as are exeepted from that 
mode of disposai are never eflfective. When the exception turns upon a ques- 
tion of faet, such as whether the lands contain valuable coal or minerai de- 
posits, the détermination of which Is committed to the land officers and must 
rest upon proof s outside the records, it is always possible for applicants, by 
mailing false proofs, to impose upon thèse ofïicers and secure the allowance by 
them of homestead entries of lands of the exeepted class. Of course, sucïi 
entries are fraudulent, but, being allowed in the exercise of a lawful authority, 
they are not void, but voidable merely, and may be the means of defraudiiîg 
the United States. Citing numerous authorities. And they may also be fraud- 
ulent for other reasons, applicable to. ail original homestead entries, as where 
they are made in pursuance of collusive agreements by the applicants to give 
to others the benefit thereof, or are made by persons who falsely represent 
themselves as possessing the requisite qualifications when they do not possess 
them." 

It was also insisted that the court should hâve given to the jury 
the instruction requested by the défendant, to the efifect that if they 
158 F.— 21 
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fotiftd' thàt''the lands meritioned in the indictment wer€ entered and 
proved' up on by the entryman in good f aith, in their own interest, and 
af ter beihg prbved up on were sold, that would net constitute a viola- 
tion of the law. Thére was no évidence upon which to base such an 
instruction. The entire évidence offered upon the trial of the case 
tended to show bad faith and a deliberate attempt to def raud upon the 
part of evéry person conneded with the transaction. The only reason 
that can be given for such an instruction is that the law présumes 
that the .transaction was made in good faith until the contrary is ma de 
to appear, and lïpon that question I think the instruction given to the 
jury by thç court was as favorable to the défendants as they had a 
right tb afek. Sûme other questions were ably argued by counsel, but 
to comment upon them in détail would carry this mémorandum to un- 
warranted'léngth. 

From whaf I hâve already said, it follows that the inotion for a new 
trial should, in tlîè opinion of the court, be denied, and it is so ordered. 



In re MAOAULEY. 

(District Court, E. D. Michlgan. March, 1007.) 

1. Bankbuptot— Tbansfers by Bankbupt— Assignments— Pakol Agrkement. 
An oral ooutract made and perfonned in Michigan,, by \yliieh a bank- 
rupt assigued the outstanding accounts of liis business to claimant in con- 
sidération of claluiant's ilidorsement of the bankrnpt's paper, wbich claim- 
ant performed more than four: months prior to the institution of bank- 
ruptey proceedings, was valid, thougli some of the accounts had not yet 
accnied. 

2., ,SAMK^DEI.IVBRy 

It was no objection to the validity of an équitable' pràl assignaient of 
certain accounts that actnai possession thereof was not transferred. 

."j' ÀSSIGNMENTS^"EQUITABLl!; ÀSfelG,NMENTS." 

An équitable assignaient is an aéslgnihent of a portion of a debt which a 
' court of equity willrecognlze and a court of law wiU not. 
' [Isa.- Note.— For ôther définitions, see Words and Phrases, vol. 3, pp. 
243'4r-2437; vol. 8, p. 7652.]. . ; _ 

4. Samb— -Recoed. .■■-'■'.■: 

I À.pa;rol équitable ^ssignmeiit of accounts made and to be perfonned in 
, ;^ïklie^igan w^s iiot objection^bje because it was not recorded, such assign- 
. ment not b^ing an. agreement to wlJlph .the Michigah statute, requiring 
record of chattel mortgages, Ip applicabl,e. 

5i EviDEîfOE— Best Evidence— DEcEABATiONS; 

Panjl e\'idence of flnanclal statement» alleged to hâve been made by a 
bankrupt was properly excluded in the absence of nonttroduction of writ- 
, tell, statements. r ' : 

[Éd. Note. — For câse^ in point, see Cent. Dig. vol. 20, Evidence. § 5.56.] 

6. BANKRuirrCY— Tbansfées by Bankrupt. . 

, iiY]|iere a banlvTupt prally agreed to assign certain^ccounts to claimant 
In , coii&ideration of tbe latter's indorsement of tlje bànlirupt's paper in 
JSÎichigaii, and stated tp claimant that he liad assign;ed SPcJi accounts to 
hlJn, the tiankrupt belng under no légal or équitable obligation to give no- 
tice of the agreement, it was not void because he did not put it in writ- 
iiig» for the reason tbat.he consider.ed if he did so he would not be able 
to retain the moneyhe. cQllected oi^, the accounts, and apply it according 
to the exigencies orhls business. 
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7. SaME— EXECUTOBY CONTKACT. 

A baukrupt orally contraeted to assign tlie accounts of lus business to 
elaimant in considération of the latter's indoisemeut of liis paper for 
$15,000, and told elaimant that he liad assigned the atc-onnts to liini, 
wliereiipou elaimant Indorsed the baulii'upt's paper to the aniount speei- 
fied, but no written assignment was ever made. Held, that the agree- 
uient was not objectionable as an executory agreement to assign the ae- 
eounts in future. 

On Exceptions to Referee's Findings and Report on the Claim of 
W. E. A. Bulkeley. The opinion states the case. 

Miller, Smith, Alexander & Paddock, for petitioner. 
Maybury, Lucking, Emmons & Helfman, for trustée. 

SWAN, District Judge. Macauley was adjudicated a bankrupt on 
his own pétition November 23, 1904. The petitioner is his brother- 
in-law, and résides in Connecticut. The bankrupt had been engaged 
in business in Détroit for several years. He had received financial 
aid in starting in business from his father-in-law, the petitioner's 
father, who died in November, 1902, leaving a last will and testa- 
ment, in which he required repayment of the loan to the bankrupt, 
and provided that in default thereof the amount — some $15,000— 
should be charged against the share of the bankrupt's wife in his 
estate. This fact was known to the petitioner and the heirs of the 
father. In January, 1903, the bankrupt visited Hartford, and stated 
to petitioner, as the latter testifies — 

"that his business had outgrown his limited capital • * ♦ and wauted 
to borrow money; * * * that if he could get additional capital, that is 
for a number of years, in some way he thought he eould malve his business 
a sucoess, and very comfortably provide for his family in the years to corne, 
* * * tha;t is, he asked me if I could give him any money, and I told him 
I did not hâve any to loan him myself * * * — no ready money — and he 
said if I would indorse for him he could borrow money In tlie Détroit banlis, 
and he talked $15,000. It seemed more than I wanted to indorse for, and I 
persuaded him to say he could get along with $10,000, and I asked him how I 
should be secured in any way, and he said ail he could offer me as security was 
some Insurance policies he had in the iEtna Life Insurance Company — four 
policies aggregating $15,000. He further said that he would assign to me tlie 
bock accounts or any future book accounts as long as I c-ontinued thèse iu- 
dorsements, because the indorsements were for an Indeflnite period. He 
thotight that he would not need any indorsenient after three or four years, 
but of course could not tell, and with this understanding he returued to Dé- 
troit and arranged to borrow $15,000 with my indorsement. He sent the notes 
to Hartford, and I indorsed them and returned them to him. He got the 
money from the First National Bank. Those were the flrst notes I Indorsed 
for him— four notes for $2,.500 each." 

Thèse notes were sent the bankrupt January 27, 1903, as is evi- 
denced by the registry receipt of that date. The petitioner testi- 
fies positively that the indorsements were made on the assurance of 
Macauley's assignment of the book accounts to him, "because," as 
he states, "I would hâve had no security of any sort at ail for my in- 
dorsement, with the exception of thèse Insurance policies, which were 
new policies practically, and had no value to me, and of course with 
the idea of continuing the indorsements from time to time I would 
hâve to hâve the book accounts ; and it was my understanding as he 
talked to me that thèse book accounts a,nd bills receivable at any 
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time while I endorsed for him were pledged to me to cover my in- 
dorsements." That the bankrupt submitted to him a statement at 
the time of the agreement for indorsement showing bills receiv- 
able approximately $30,000 in amount, and assured petitioner that it 
was his privilège at any time to take the business to protect himself. 
Pursuant to this arrangement petitioner indorsed between January 
27, 1904, and, the bankruptcy for renewals and for accruing obH- 
gations of the bankrupt some 40 promissory notes, ail of which 
were produced and ideritified. Four policies of life insurance — one 
for $1,000 ; two for $5,000 each, a:nd one for $4,000— are produced 
and identified at thosé which were turned over to petitioner when 
the paroi as^ignment was made. But one of thèse has any cash 
value, and that is but $29.03. The évidence is undisputed that pe- 
titioner has pàid $15,()00 and upwards on his indorsements, and 
the proceeds of ail the notes went into the bankrupt's business. The 
testimony ,of the bankrupt fully corroborâtes in ail essentials that 
of the petitioner as to the assignment, the time, place of its exécu- 
tion, and the considération for which it was given. The proofs are 
explicit that the agreement covered ail the book accounts and bills 
receivable "at that time or might exist at any time while I [peti- 
tioner] was indorser," and that this was the resuit of two conversa- 
tions between him and the bankrupt ; that petitioner had no knowl- 
edge before November, 1904, that Macauley was in financial straits. 
His first protested note— -indorsed by petitioner — matured Novem- 
ber 29,' 1904, after the adjudication. There is therefore no question 
of préférence in the case, nor is there any controversy as to the terms 
of the agreement under which the petitioner indorsed, save as to its 
légal eiïect. The only critîcism upon the testimony in its support is 
that it comes from interested parties — the petitioner who is natural- 
ly desirous of recouping his loss, aiid the bankrupt, his brother-in- 
law, whose relation to him suggests a bias in the former's favor. The 
iînding of the référée does not discrédit the testimony of petitioner 
or the bankrupt. He expressly disclaims any reflection upon its 
truthfulness. His conclusion is in terms based upon two proposi- 
tions : (1) The competency of the conversations to establish the 
assignment, arid (3) the fact that possession of the accounts was 
not taken under the assignment. November 16, 1904, about a week 
before the bankrupt iàled his pétition for adjudication, he executed 
a written assignment to petitioner and to Sarah B. Macauley, his 
wife, of the book accounts and bills receivable of R. H. Macauley & 
Co. (the bankrupt's firm name), which confirmed the paroi agree- 
ments it recited to hâve been made with the grantees for their in- 
dorsements, and expressed its purpose to secure Bulkeley and Mrs. 
Macauley against loss on such indorsements. This instrument was 
made without the knowledge or consent of Bulkeley, and solely be- 
cause of the bankrupt's désire to further secure the grantees in 
pursuance of the agreements under which he obtained the indorse- 
ments. In itself it has no légal efîicacy, and is not to be considered 
as against petitioner. Its primary purpose was to protect Mrs. Ma^ 
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cauley if there should be a surplus after paying petitioner, The ref- 
eree's expressed reasons for the rejection of the claim are that he — 

"was not convjnced that there was such an absohite ti'aiisfer of those book ac- 
counts as the law reciuires. « * * There Is no delivery of possession, and 
without reflecting in the least upon the testimony of parties as given, one ean 
readily see that the door would be opened to fraud of the worst character, if 
iipon the simple statement of the two parties in interest a transaction of this 
liind could be proved. » * * Again, in my opinion, if such au assignnient 
were made it would not take effect uutil the party proceeded to take posses- 
sion under it." 

The question presented, therefore, is simply as to the légal effect 
of the testimony — whether assuming its credibility it suffices to es- 
tablish an assignment. It must be conceded that an agreement 
resting for its support upon the testimony of the two parties to it 
is suggestive of bias and open to suspicion, especially where the 
amount at stake is large, and there is no written évidence of the fact 
in controversy. But when it is not opposed by any évidence, except 
the considérations suggested by the interest of the petitioner and 
his relationship to the bankrupt which the référée rejected as factors 
in his judgment, and undisputed facts tend to corroborate it, the 
reîeree's déniai of the pétition must be referred to the competency 
of the évidence accepting its truthfulness. It follows, therefore, that 
the exceptions to his ruling présent a pure question of law. 

The considérations tending to corroborate the testimony of Bulk- 
eley and the bankrupt, are: (1) The bankrupt visited petitioner in- 
tending and prepared to obtain financial aid upon the security of his 
bills receivable and his poHcies, as is évident from the fact that he 
presented the statement of the former showing $30,000 outstanding, 
and by his delivery of the policies — the only security of which he 
could make delivery. (2) Bulkeley immediately after the Hartford 
agreement of January, 1903, began and thereafter continued his 
indorsements of the bankrupt's notes to the extent of $15,000, as he 
agreed. (3) That with Bulkeley's knowledge that the bankrupt 
owed the estate of his father-in-law (Bulkeley's father) $15,000 for 
moneys advanced for the bankrupt's business before 1903, which 
moneys by the last will of Bulkeley, Sr., who died in November, 
1902, were charged to the share of his estate falling to the bank- 
rupt's wife, it is highly improbable that petitioner would hâve loan- 
ed his crédit by indorsement or otherwise to his brother-in-law with- 
out security, and in reliance solely upon the sanguine hopes of the 
bankrupt that, "in two or three years his business would be in such 
a condition as to dispense with the aid of further indorsefnents." 
(4) Bulkeley had not the ready money asked by Macauley. His re- 
luctance to lend his crédit to the limit of the indorsement desired, 
and his effort to reduce the Hmit, strongly indicated in connection 
with his knowledge of Macauley's indebtedness to the estate of the 
elder Bulkeley, that the conditions were such as to justify security 
despite relationship. It cannot be assumed that he was willing to 
hazard his own patrimony as the bankrupt's wife had done, without 
security. (5) The delivery by the bankrupt of his life insurance poli- 
cies to petitioner as part of the security for petitioner's indorsement 
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is part of the res gestse of the assignment. Their delivery as part 
security for the agreement of petitioner to indorse is undisputed. 
(6) That the bankrupt had no other security to give than the accounts 
and policies, and that the policies were known to petitioner to be 
practically worthless, and that Bulkeley required security, and the 
bankrupt verbally pledged or assigned the accounts receivable of his 
business as such security, is not contradicted by any testimony in the 
record. 

Thèse and other circumstances are strongly corroborative of the 
truth of petitioner's testimony that there was a présent assignment 
coterminous with the continuance of the indorsements made by the 
bankrupt to the petitioner whicli was followed pursuant to the agree- 
ment therefor by the petitioner's indorsements. That it was a valid 
agreement, though resting only in paroi, cannot be gainsaid. It 
was to be performed in Michigan, and was there performed by the 
discount of the paper. It was not required to be recorded. Preston 
Nat. Bankv. Geo. T. Smith Co., 84 Mich. 364, 47 N. W. 503; 13 A. 
& Eng. Ency. Law (3d Ed.) 1055. It was an appropriation of the 
current accounts as they accrued by way of pledge or security which 
continued in time until the bankruptcy of Macauley. The intere.st 
conveyed by an assignment to secure the assignée against liability 
as an indorser is commensurate in degree and duration with the lia- 
bility it secures. Hamlin v. European Co., 72 Me. 83. The trans-^ 
action has ail the éléments of an équitable assignment of that kind 
of property as eflfectually as if it were created by mortgage although 
not evidenced by writing (Môrchants' Nat. Bank v. Gregg, 107 Mich. 
148, 64 N. W. 1053 ; McDonald v. Daskam, 8 Am. Bankr. R. 543, 
116 Fed. 376, 53 C. C. A. 554), and meets ail the requirements to its 
validity as an assignment declared in Wright v. Ellison, 1 Wall. 
l'6-23, 17 L. Ed. 555, where it is said "it is indispensable to a lien 
thùs created that there should be a distinct appropriation of the fund 
by the debtor, and an agreement that the debtor should be paid out 
of it." It is not material that some of the accounts hâve not yet 
accrued. A court of equity would enforce the assignment according 
to its intent. 

In Peugh V. Porter, 113 U. S. 743, 5 Sup. Ct. 364 (38 L. Ed. 859), 
it is said : ' 

"Hère, as betweeii Masser and Porter, on the one hand, and Peugh, on the 
other, there were words in the agreement of express transfer ànd assignment 
of tlie very fund novv in dispute, tliongh not then in existence, which in con- 
templation of equity is not material." 

This*langùage is apposite to the facts in this case. See, also, Ket- 
chum V. St.Tjouis, 101 U. S. 306-316, 35 L. Ed. 999, where the court 
quotes with^approval, as follows: 

"In re Stn-ind Jlusic Hall Coni]iany, 3 De G. J. & S., 147, the question arose 
whether the company liad made a valid charge ou their real property. tiorrl 
Justice Turner said : "Ihere can, I thinli,. be no doubt that it was intended, 
by thèse agreenieuts to croate a charge upou the property of the company, 
but it was said by the officiai llqnidator that this intention was not well car- 
ried Into effect. I appreliend, however, tliat wlien this court is satisfied that 
It was Intended to créa te a charge, and that the parties wlio inteïided to create 
it had power to do so, it will give effect, to the intention notwithstanding any 
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mistake which may hâve occurred in the attempt to alïect It.' " M'alker v. 
Krown, 165 U. S. 654, 17 Sup. Ct. 453, 41 L. Ed. 865. 

The intention of the parties will be enforced in equity. Fourth 
St. Bank v. Yardley, 165 U. S. 635, 17 Sup. Ct. 439, 41 L. Ed. 855. 
It is no objection in a court of equity to the vahdity of the assign- 
ment that manual possession of the accounts was not given. There 
is no way by which an open account can be phvsically delivered. 
Preston Nat. Bank v. Geo. T. Smith Co., 84 M'ich. 385, 387, 47 
N. W. 503; Spring v. South Carolina Ins. Co., 8 Wheat. 268, 5 L. 
Ed. 614; McDonald v. Daskam, 8 Am. Bankr. R. 543, 116 Fed. 280, 
53 C. C. A. 554. The agreement of the parties transferred to peti- 
tioner the équitable title thereto. That efïect inheres in the term 
"équitable assignment" — "an assignment of that much of the debt 
which a court of equity will recognize and a court of law will not." 
First Nat. Bank v. Coates (C. C.) 8 Fed. 540, 542 ; Holmes v. Evans, 
129 N. Y. 140, 39 N. E. 233 ; 3 Am. & Eng. Ency. Law (2d Ed.) 
1010 (Title "Assignments"). 

It was assumed by both parties that the bankrupt would meet his 
paper, otherwise the latter would not hâve indorsed. The equity 
of the transaction needs no vindication. Equally manifest is the 
intention of the parties that the indorser should be protected by the 
appropriation of thèse accounts to his indemnity. "That the owner 
of a chose in action or of property in the custody of another may 
assign a part of such rights, and that an assignment of this nature 
if made, will be enforced in equity, is also the settled doctrine of 
this court" (citing cases). Fourth Street Bank v. Yardley, 165 U. 
S. 634, 17 Sup. Ct. 439, 41 L. Ed. 855 ; Preston Nat. Bank v. Geo. 
T. Smith Co., 84 Mich. 385-387, 47 N. W. 502. 

It is clear also that the agreement of the bankrupt was to be per- 
formed in and is controUed by the law of Michigan, as the notes 
indorsed were to be paid in Détroit, Mich. By that law no record 
of the assignment was required to be made. An assignment of open 
accounts is not an agreement to which the statute of Michigan re- 
garding the record of chattel mortgages applies. That statute has 
référence only to goods and chattels capable of delivery. Preston 
National Bank v. George T. Smith Company, supra. There is, there- 
fore, neither statutory, légal or équitable defect in the assignment, 
nor vaHd objection to its enforcement. The objections that the bank- 
rupt did not disclose its existence to the commercial agencies or the 
banks with which he dealt, and that in his financial statements he 
classified those accounts as part of his assets, making no mention of 
any incumbrance thereon, hâve had due considération. Some of 
thèse objections are not sustained by the proofs, because the writ- 
ten statements were not produced, and paroi évidence thereof was 
properly çxcluded by the référée upon objection. Conceding, how- 
ever, that the facts were as claimed as to each and ail of those mat- 
ters, and also that the bankrupt adniits that he did not put the £(s- 
signment in writing because he "would hâve to transfer certain 
accounts, and I would not hâve been able to retain the money I 
collected on my accounts receivable and use it in paying the debts of 
the concern," that he "wanted to use ail the money he took in to 
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pay those or any other debts that the business owed," and "did not 
think he could do it if he put the assignment in writing," thèse cir- 
cumstances neither singly nor colleetively avail to disprove the exécu- 
tion of the assignment. They were ail acts or omissions of the 
bankrupt not chargeable to the petitioner, nor, so far as the testi- 
mony shows, known to or even suspected by him. He was under no 
légal or équitable obligation to give notice of this agreement, and 
the law of Michigan made no provision for its record. 

The contention that the agreement of January 3, 1903, was purely 
executory — an agreement to assign the accounts in futuro — not a 
présent executed transfer thereof even by paroi, is negatived by the 
testimony of both petitioner and the bankrupt. The latter states in 
terms ; 

"He [petitioner] asked me what I ijsfould give him for security. I told Lim 
I would assign those accounts, and before we flnished the conversation he 
aslved me If I had assigned those accounts to him, and I sald yes." 

The petitioner's testimony is equally expHcit to the same effect as 
has beéh shown. The facts epitomized are that the bankrupt as- 
sured petitioner that if he would indorse the bankrupt's negotiable 
paper to the amount of $15,000 he would assign his book accounts 
to secUre the indorser's liabiHty, and then and there assigned them 
to petitioner by paroi for that purpose. The petitioner, on the faith 
of that assurance and the contemporaneous assignment of that se- 
curity, indorsed Macauley's paper to the amount of $15,000. The 
proceeds of thèse indorsements went into the bankrupt's business, 
and his creditors hâve had the benefit of them. It is conceded that 
the value of the assigned accounts is less than petitioner's liability as 
indorser. . I am constrained by thèse facts to sustain the exceptions 
of the petitioner. The proofs establish an executed valid assignment 
of the accounts to petitioner January 3, 1903. The trustée must pay 
the proceeds thereof to petitioner. The petitioner is entitled to costs. 



CARROLL et al. v. HOLWAY et al. 

(District Court, D. Maine. January 6, 1908.) 

No. 44. 

1. Shipping— IwjuRY OF Vessel AT Unsafb Dock— Liability of Chabteber. 

The charterers of a vessel who were charged by the charter party with 
the duty of diseharging her and wlth furnishing her with a sultable berth 
are liable for her ln.1ury whlle lylng in a dock to which they assigned her, 
and whlch was not used b.y vessels of her size, by reasou of the dangerous 
condition of tlie bottom where they falled to exercise reasonable care, or, 
in fact, anj' care, to ascertain its condition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 219- 
221.] 

2. Same^-Liability of Consignées and Assignées of Bills of Lading. 

Assignées of the bills of lading of the cargo of a -vessel are under the 
same duty as the original consignées with respect to furnishing the vessel 
wlth a sultable place at whlch to discharge, and are liable for damages 
sustalned by her by rfeason of thelr having assigned her to an uiisafe berth. 
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k- _ -' 

s. Same. 

The master of a vessel in placing her for dispharging in a doclv defiig- 
nated by ttie consignée of the cargo, with wliicli he was unacquainted, liad 
a riglit to assume thât sueli doclc was a suitable and sal'c place and to rely 
Tipon tlie performance by ttie consignée of his duty to exercise reasonnble 
care to know that it was so, and he did not assume the risls uor waive any 
right as against the consignée by refusing to take the responsiitility o? 
moving his vessel on heariug a rumor that the docli was unsafe, where lie 
communicated sueh rumor to the consignée, and was told by him that it 
was unreliable, and that the dock was ail right. 

4. Same— Demurbage— Lay Days fob Discharging Under "New Bill oï 

Lading." 

Where a charter party provided that the ternis of the "new bill of lad- 
ing" should govern as to the receipt and discharge of the cargo of a 
schooner, which was less thau 400 tons of coal, the lay days for discharg- 
ing began 24 hours after the vessel arrived at the port of discharge and 
notice of her arrivai was given to tlie consignée, whose duty it v,-as to 
designate a suitable berth for unloading withiii that time; but, where a 
berth was so designated, the docking of the vessel devolved upon the mas- 
ter, and any delay in docking is to be deducted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 576.1 

5. Same. 

A vessel is entitled to reeover demurrage for del.iy beyond the lay days 
allowed by the contract for discharging caused by her sinking at the dock 
through the négligence of the consignées. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 5T6.] 

6. Sajie— Notice to Consignée of Aerival of Vessel— Sufficiency. 

No particular forni is required for a notice to a consignée of the arrivai 
of a vessel to be discharged by him, but it is suilicient if he actually re- 
ceives such notice from a third iierson, and a notice given on Sunday is 
also .sufficient. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 579.] 

In Admiralty. 

B. Thompson, for libelants. 

W. R. Pattengall and Jos. B. Reed, for respondents. 

HALE, District Judge. This libel is brought by the owners of the 
schooner Flyaway to reeover damages sustained by her at Machias, 
Me., while occupying a wharf designated by the respondents for the 
discharge of a cargo of coal. The schooner is a two-masted vessel of 
the burden of 132 tons. She is 96 feet long, and about 27 feet beam. 
Her draft loaded is 10% to 11 feet forward and lïy> feet aft. At the 
time of her injury she was chartered to the respondent, Samuel M. 
Holwa}', under a charter providing that the schooner should load at 
Weehawken, N. J., a cargo of 23,5 tons of anthracite coal for Machias, 
Me., with the privilège of discharging part of the cargo at Machias- 
port. The other respondents were owners of the cargo. The freiglit 
was to be 80 cents per ton and discharge, for ail delivered, "new bill 
of lading." The charter also provided that the Kchooner should hâve 
a cargo of laths back to New York at the fixed rate of ?'.5 cents per 
1,000 for ail delivered, custom of the port for loading and discharging 
to be observed as customary, suitable berth to be furnished the vessel 
at Macliias for discharging and loading. In pursuance of this contract, 
the vessel received on board at Weehawken 2-32 tons of coal, and pro- 
ceeded on her voyage to Machias. Her master Capt. Ansell E. Carroll, 
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had never been to Machias, and was not acquainted with that locality. 
She arrived at Machias Bay on Sunday afternoon, August 19th, and 
came to anchor off Round Island between 3 and 4 o'clock. One of 
the respondents, George P. Boynton, states that he got notice of her 
arrivai on Sunday f rom Capt. Bulson of the steamtug Samuel B. 
Jones, who towerl the schooner up the Machias river, which is so 
crooked that deep draft vessels are always towed from the bay to 
the wharves. Mr. Boynton also arranged for the discharge of the 
Flyaway's cargo at Donworth's Dock, and directed Capt. Bulson to 
berth her at that place. In compliance with the instructions of Mr. 
Boynton, Capt. Bulson towed the schooner to the dock on Tuesday, 
August 21st, where Mr. Boynton had teams and men ready for the 
discharge of the cargo. It appears by the testimony that Donworth's 
Wharf was formerly used to load vessels for the West Indies ; but that 
of late years it had not been occupied, except for small vessels for a 
brief stay. It is located on the easterly side of Machias river, about 
100 f eet below Longf ellow's Wharf, which is owned and occupied by 
I. P. Longfellow in carrying on the coal business. The latter wharf 
projects out into the river a little more than Donworth's Wharf; and 
it appears in testimony that the efïect of this projection is such that 
the current produces an eddy Which has had a perceptible effect in 
scouring out the bottom of Donworth's Dock. It appears, further, in 
testimony that the Flyaway arrived at this dock on Tuesday, August 
31st, between 11 and 11 :30 a. m., and that it was near high water at 
that tihie. When she reached the dock, she was dropped alongside; 
and the stevedore's crew, employed by the respondent, made the ves- 
sel's lines fast. Mr. Boynton was on the wharf; and Capt. Carroll 
asked him about the dock. Mr. Boynton told him that, so far as he 
knew, the dock was ail right, After dinner, and when the tide had 
been ebbing for some time, a stevedore by the name of Edgar Rey- 
nolds, who had been loading a vessel on the opposite side of the 
river, came on board the , Flyaway, and told Capt. Carroll that the 
dock Was a bad place for vessels to lie in, and that, if he could move, 
he Had better do so. Capt. Carroll testifies that: 

"Keyiiolds said he dldn't know anythiilg about the bottom ; but vessels had 
been ilaniaged there before, and he was sure this would be." 

It appears further by the testimony that Reynolds had no definite 
knowledge of the wharf, except what he had heard ; that he had never 
.sounded out the dock, nor had he seen anyone else do it. After this 
talk with Mr. Reynolds, Capt. Carroll made soundings on the out- 
side of the vessel. He found sawdust and edgings, but nothing that 
would injure the vessel. ]Mr. Boynton came on the wharf soon after, 
and Capt. Carroll testifies: 

"I weut on the wharf and iuforiiied him thiit I uuderstood this was a poor 
place to lay in," 

And this testimony foUows : 

"Q. What dld lie say? 

"A.^ He said he didn't know of any trouble. I told him of the man coming 
and iiiforining me, and he asked me who it was. I said 'I didn't know.' He 
siiid it must hâve been Reynolds, and be said, 'ïhey know too much.' 
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"Q. Any further talk? A. No, sir. 

"Q. Say anything about shiftiiig her? 

"A. Yes ; we talked about tbat. I said, if he wanted to shif t her, I wouldu't 
take the respoiislbility on an ebb tide. 1 asked hlm about tlie ebb and flow 
of the tide, and be said he didn't know. * * » 

"Q. Did you hâve any talk with him at tliat time in regard to your charter 
that you were to hâve a suitable berth to load and discharge? 

"A. i'es, sir. 

"Q. What did you say to him? 

"A. 1 told him we was to liave a suitable berth for loading and disclmrging- 
at Macliias. 

"Q. What did he say? 

"A. He said so far as he knew this berth was ail r ight, and he told me 
where the cargo was to be loaded and pointed the laths out to me. 

"Q. Did you ever say anything to him iu regard to responsibility in case the- 
vessel was in trouble? 

"A. Yes, sir. 

'•Q. What did you say? 

"A. I told him that if there was any damage doue to this vessol I should 
bold him respoiisible for it. 

"Q. What did he say? 

"A. He said that everything was ail rigbt." 

The schooner was docked between 11 and 13 o'clock on August 31sf. 
The discharge of her cargo actually began about 3 o'clock. Within 
less than two hours after that time the pumps could not get a suck; 
and an examination showed three feet of water in the hold. Soon 
àfter the pumps were shoved up, the vessel opened up around the 
house, the arch boards were off 2 or 3 inches, the rigging was slack, 
the spring stay was hanging in a bight, the partitions in the cabin were 
broken down ; the vessel was cracking and snapping, and the water 
in the hold was on a level with the water in the river. It was found 
impossible to relieve the vessel. On the next high tide the water cover- 
ed the top of the schooner's house ; and she did not float. By discharg- 
ing part of the cargo on the low water, by obtaining extra pumps, and 
with the assistance of the steamtug, the vessel was floated on the fol- 
lowing Friday, and taken to another berth, where, on August 28th, 
her discharge was completed. When she was hauled out, her bottom 
was found to be badly strained, and broken aft of the center. It was 
necessary to put in keelson, riders, and bilge streaks. Upon examina^ 
tion it was found that the bottom of the dock was hard, and, where 
the vessel's midships came, there was a hole five feet deeper than at the 
schooner's stem, and four feet deeper than at her stern. 

1. Were the respondents at fault in failing to furnish a safe and 
suitable berth for the schooner? 

It is évident that, under their contract, the respondents, the own- 
ers and consignées of the cargo, were required to furnish the libelant 
schooner with a reasonably safe berth for its discharge. The évi- 
dence shows, and it is now substantially admitted by the respondents, 
that the dock was unsafe and unsuitable. 

In Look V. Portsmouth, K. & Y. St. Ry. (D. C.) 141 Fed. 182, 
this court considered a similar case, and held: 

"That it is incumbent on a consignée, required l>y the charter to discharge 
Si vessel, to desiguate a suitable place for her to lie while discliiirging, and 
to know, so far as by reasonable effort it can be ascertained. that siich place 
is reasonably safe, and that this obligation extends to ail the conditions iu 
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which the vessel is placed and to ail the dangers to whieh she is exposed 
while effecting lier discharge, and tliat the consignée is responsible for the 
négligence: or waut ot! l^nowledge of its agent in charge ot' the work through 
whicli the vessel Is lujured." 

In discussing the testimony, this court said: 

"It is not necessary for the libelaiits to prove actual lînowledge on the part 
of the respondent oï any uufitness of the doeli or of the wharf. It is sutli- 
cient that the respondent's agent had means of Icnowledge; for, while a con- 
signée, upon whora is ' imposed the duty of dlscharging a vessel, does not 
guarautee its safety iu couilng to or lying at his wharf, lie is bouud to exercise 
diligence iu ascertaining the condition of the dock and of the berths, ajid to 
give notice of any obstrxiction or of àny danger to yessels. This subject lias 
just received the attention of this court in Philadelphia & Keading Ry. Co. 
V. Walker (D. C.) 139 Ped. 8.")5. This court bas alsoeonsidered a similar ques- 
tion, and has cited leading authorities upon it in Thompson v. Winslow (D. C.) 
128 Fed. 73. The subject has aiso heen fully discusscd in the foUowing cases: 
The Calvin P. Ilarris (D. C.) .33 Fed. 20.') ; Hartford & New York Transporta- 
tion Co. V. Hughes (D. 0.) 12,5 Fed. 981 ; The Nellie (D. 0.) 130 Fed. 213 ; 
Smith V. Burnett, 173 U. S. 430. 19 Sup. Ct. 442. 43 L. Ed. 756; Sawyer v. 
Oakman, Fed. Cas. No. 12,404; Garfield & Procter Goal Co. v. Rockport & 
Roekland Lime Co., 184 Mass. 60, G7 N. E. 863, 61 L. R. A. 946, 100 Am. St. 
Rep. 543." 

In the case at bar the respondents contend that they exercised rea- 
sonable, care in the examination of the dock, and that they should not 
be held liable by reason of the want of such care. Under the testi- 
mony of the ca.se, the court cannot sustain their contention. The re- 
spondents must hâve known that, in the Machias river, where spring 
and fall freshets occur, drift material is hable to be left upon the bot- 
tom pf the river. Mr. Longfellov?, the owner of the adjoining wharf, 
testified that every spring he takes two men and a boat and goes up 
and down his dock to see if there is a stick or log or anything in it 
to endanger, a vessel, because he knows that at the time of the freshets 
there are sunken logs which are liable to lodge near the wharves. He 
says he often finds pièces of plank and butt ends which corne from 
the mills; and, in order to clear the dock, he takes a grapple, and tows 
whatever he finds into the middle of the river to get it clear of the 
wharves; that he regards this. as a reasonable précaution, and it takes 
hini only one tide with two meo; to sound out the dock and clear it. 
Such conduct is only reasonable care. It is not shown that the re- 
spondents took such care. They knew, too, the location of the dock 
in respect to the longer wharf of Mr. Longf ellow, and the dangers of 
scouring. a,nd guUying which hâve, been pointed out in testimony. 

In Smith v. Havemeyer (D. C.) 32 Fed. 844, Judge Addison Brown 
said: 

"Such a wharf was plainly not a proper one, or in a proper condition l)elovv 
the water Une to receive vessels for tlje diseharge of cargo. The détendant, 
as the lessee and occupant of the wharf, is therefore prima facie chargeable 
with négligence. To exonerate himself, it was Incumbent upon him to show 
reasonable care and examination iii regard to thé condition of the wharf and 
the slip. No proof on this subject being adduced, the prima facie liability 
must stand, and the respondents held to answer for the damages." 

As I have indicated in the Look Case, supra, masters of vessels as- 
signed to a dock have the right to assume that proper investigation 
bas been made by the consignées respecting the safety of the dock. 
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In the case before me it does not appear that the consignées had taken 
any précautions in référence to inyestigating the condition of the dock. 
The testimony shows simply that they did not know its condition ; 
that their agent, charged with the duty of caring for the dock, did npt 
inform himself on the subject, but ofifers no justification for his lack 
of knowledge. The évidence convinces me that the defects in the 
wharf were such as could hâve been discovered by ordinary dili- 
gence. The respondents were clearly at fault for not exercising rea- 
sonable care in furnishing a suitable dock, which it was tlieir duty to 
furnish, both under the gênerai maritime law and under the contract 
of carriage. The évidence indicates that the defect was caused by the 
ebb tide running rapidly down by Longfellow's Wharf, causing the 
bottom to scour and gully out. If an examina tion had been made at 
proper intervais during the year, its condition could hâve been dis- 
covered ; for the évidence tends to show that the dock had been in an 
unsafe condition for years. 

The testimony leads me to the conclusion that ail the respondents 
are at fault. The respondent Samuel M. Holway, the charterer, 
agreed to furnish the libelant schooner with a suitable dock in which 
to load and discharge. It is clear that he cannot relieve himself by 
any subséquent agreement with George P, Boynton and William C. 
Holway. Having intrusted the matter of the désignation of a dock to 
George P. Boynton, he is liable for any négligence or want of reason- 
able care on the part of Boynton. The testimony shows that fbe re- 
spondents George P. Boynton and William C. Holway were the own- 
ers of the cargo and the assignées of the bill of lading of the cargo. 
As such, they were required to furnish the libelants' vessel with a 
reasonably safe berth for the discharging of her cargo. They would 
hâve had the same obligation if they had been the original consignées 
of the cargo. They are liable equally with Samuel M. Holway for 
any négligence or failure to furnish the schooner with a suitable bertji. 
In fact, they admit that they are liable for the damages sustained by 
the Flyaway if Samuel M. Holway is so liable. Inasmuch as the re- 
spondents are under the same liabilities as if they had ail been original 
consignées of the cargo, I sometimes in gênerai terms refer to them, 
in this opinion as the "consignées." 

3. Were the libelants also in fault? 

In this case, as in the Look Case, supra, the libelants hâve the right 
to assume that the invitation of the respondents to come to a proper 
place .and discharge was an assurance of safety, and that it was made 
with due knowledge of the premises. They are not at fault unless 
they hâve waived their rights under the charter party and under the 
gênerai maritime law to hâve a suitable berth for the discharge of their 
cargo. It is insisted by the respondents that the rumor which Capt. 
CarroU heard put the duty of inquiry upon him, and that, if he con- 
sented to lie at this dock after hearing such rumor, he did it at his own 
risk, and must be held to hâve waived his right to look to the con- 
signées for a suitable berth, I hâve already detailed the testimony as 
to Mr. Reynolds' visit to the Flyaway and as to his remark in référence 
to the dock. It appeared, however, from his conversation that he 
had no knowledge of it, and that he was merely relying upon rumors. 
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It will be remembered, too, that thèse rumors as to the character of 
thé dock came to Capt. Carroll after the vessel had docked and after 
the tide had been ebbing for some time, so that it is doubtful if the 
vessel could hâve been moved to any other dock, even if such a course 
had been thoUght necessary, ahd, when Mr. Boynton came to the ves- 
sel very s66ri after Capt. Carroll had learned of thèse rumors, he gave 
the capta:in to understand that the statements of Reynolds were not to 
be relied upon. Under such circumstances, I cannot hold that it was 
the duty ûf Capt. Carroll to takethe responsibility of moving his ves- 
sel. He had docked the schboner at the wharf which the consignées 
had designated, and which the covenants in his charter provided should 
be a suitàble berth. He was assured by Mr. Boynton that the berth 
"was suitàble as far as he knew," and that "everything was ail right." 
I think he had the right to rely upon such assurance, and that it was 
not his duty to assume' the responsibility of moving the vessel upon 
the mère rumor of a stranger that the wharf was unsuitable. The 
testimony shows that Mr. Boynton told Capt. Carroll that, if he did 
not, think j;his was a suitàble berth, he could haul his vessel into the 
next wharf; th^t Capt. Carroll said he would not do so, as he knew 
nothing about that dock; that, if Mr. Boynton wanted to, he could 
haul her tô atiy place where âhe would be safe; and that Boynton 
expressly reifûsèd to take the responsibility of changing berths. The 
mOst that càh be said as to the éffect of that conversation is that it 
was an invitation by the respondents to Capt. Carroll to assume the 
risk 6î hauling his vessel out bf a dock which they had designated, 
and to free them from the obligations of the charter, as well as from 
the duties which the law imposèd upon them. Under the circum- 
stances, it was not incumbent upon Capt. Carroll to assume the obliga- 
tions which an àttempt to moVë the vessel involved. Under his charter, 
as well as under the implied obligations which the law imposes on the 
consignées, he had a right to rély upon those whose duty it was to 
furnish his vessel with a safe berth for the discharge of her cargo. 

The case àt bar présents à situation somewhat similar to that of the 
Benedict in Ivôok v. Portsmouth, etc., Railway, supra, where I re- 
ferred to numerous cases which I need not incumber this opinion by 
citing. In that case I had occasion to say that the danger was not in 
the minds of either party. In that case the danger resulted from elec- 
tric wires. In the ca.se at bar it arose from a hollow dock. But nei- 
ther the consignées nor Capt. Carroll had the slightest knowledge of 
the particular danger which menàced the vessel at Donworth's Dock. 
Even Mr. Reynolds, who carried the rumor of trouble to Capt. Carroll, 
did not know the particular difficulty. He merely knew that thefe was 
some troublé.' ïn the casé at bar, as in the Look Case, supra, I must 
hold "that the injury resulted from another and totally diflferent cause 
of whith bcith parties were ignorant, but concerning which it was the 
duty of the respondents to know, while it was not incumbent upon 
the captairi to knew." 

Undér ail the circumstances, I am constrained to find that the libel- 
ants wére not at fault. 

3i' ÎÀré the libelants éntitled to recover demurrage for détention of 
thë'Nt-éâsél? ,' ' ' 
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The libel allèges, and the answer adniits, that under the charter vhe 
terms of the "iiew bill of lading" were the conditions under which the 
cargo was to be discharged. The courts hâve invariably allowed oral 
évidence to be received to show what the "new bill of lading" in fact 
is. Kenyon v. Tucker, 17 R. I. 539, .33 Atl. 61. 

The "new bill of lading" is often referred to by the courts as the 
"bill of lading of the vessel owners' and captains' association." The 
part which is material to the présent matter rèads as follows : 

"And 24 houfs after the arrivai at the above named port, and notice thereof 
to the consignée named, there shall be allowed for recejving said cargo at the 
rate of one day, Sunda5s and légal holldays excepted for every one hundred 
tons thereof ; after which, the cargo, consignée or assignée, shall pay dè- 
inurrage at the rate of eight cents per ton a day, Sundays and légal holidays 
not excepted, upon the full amount of cargo, as per this bill of lading, for 
each and every day's détention, and pro rata for parts and ixirtions of a day, 
beyohd the days above specifled, until the cargo is fully discharged." 

Under the old bill of lading vessels were required to bave actually 
arrived at the wharf before the lay days began ; under the new bill of 
lading the lay days begin 34 hours after arrivai in port and reporting. 
One of the earliest cases which clearly dfaws the distinction between 
the old bill of lading and the new is Choate v. Meredith, 1 Holmes, 
500, Fed. Cas. No. 3,693, where Judge Shepley referred to the new 
bill of lading, and said: 

"In the case of Aylward v. Smith (decided in this court at the October term, 
1873) Fed. Cas. No. 687, afflrming the decree of the District Court, it wàs held, 
in the case of a bill of lading in the old and usual form, with an agreement 
for demurrage 'after three days' that the lay days did not begin until after the 
arrivai at the wharf; and as in that case the schooner was frozen up 35 feet 
from the wharf, which was too far for safe delivery of the cargo, that the 
voyage was not completed, and the lay days had not begun. 

"In this case, as the contract stipulâtes that the lay days shall commence 
'twenty-four hours after arrivai at, the port, and notice thereof to tlie con- 
signée,' and as the vessel arrived at the port, and gave the notice to the con- 
signée, and there were suitable wharves accessible, to which the consignée 
c:ould hâve ordered the vessel, although his own wharf was obstructed, the 
time commenced to run 24 hours after the arrivai and notice to the coii-iisnee. 

"ïhe new form of bill of lading seems to bave been adopted to seenre tlio 
shipowner against the delay conséquent upon an obstruction of the cf)nsignee's 
wharf by other vessels or from other causes, and against his being eompelled 
to await his turn to unload at the consignee's wharf. Under this torm of bill 
of lading, if the consignée desires to exercise the right of requiring the mastei' 
to uniade at the consignee's wharf, he must pay for the détention conséquent 
upon that wharfs being inaccessible, if there are other suitable and eonven- 
ient wharves accessible after the arrivai of the vessel in port at which the 
vessel may be unladen." 

The following cases bave also fully recognized the distinction be- 
tween the two bills of lading: Reed v. Weld (D. C.) 6 Fed. 304; Hall 
V. Eastwick, Fed. Cas. No. 5,930, 1 Lowell, 456 ; Manson v. N. Y., 
N. H. & H. R. Co. (C. C.) 31 Fed. 397, 399 ; Lake v. Hurd, 38 Conn. 
536. • 

Within the meaning of the contract, then, the vessel must be held 
to bave arrived when she came to the end of her voyage, and was 
reported. I find that she came to the end of her voyage on Sunday 
afternoon, August 19th, between 3 and 4 o'clock, when she anchored 
off Round Island in Machias Bay. Mr. Boynton himself testifies 
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that.Roiind Island was the only feasible anchorage, and that it is cus- 
tomary for >ëssels to report their arrivai from that point. Mr. Boyn- 
ton fùrj:hër: testifies that on Suiiday afternoon he got notice of the Fly- 
away's arrivai, and understood that she was then îri the bay, and woiild 
be towed up on Tuesday. Ifjnd that the notice reçeived by Mr. Boyn- 
ton was siifficient in law and in fact. No particular form of notice was 
required. '268 Logs of.Cedar, 3 Lowell, 378, Fed. Cas. No. 14,295. 

Notice givèn Sunday is held also to be sùfficient. Kenyon v. Tuck- 
er, supra. 

The évidence shows that the schooner was, in fact, docked between 
11 and 12 o'clock on Tuesday, August 21st. Her discharge was com-; 
pleted at noon on Tuesday, August 28th. By the contract and under 
the settled authorities, thé vessel's time would begin to count 24 hours 
after notice was brought home tb the consignées on Sunday afternoon, 
which would make her time count from Monday afternoon. But, al- 
though by the contract suitable berth was to be fùrnished by the con- 
signées to the vessel at Machias for discharging and loading, the mat- 
ter of the docking of the schooner devolvèd upon the master; and his 
delay in getting her docked cannot be chargea to the consignées. In 
Smith v. Lee, '66 Fed. 344j 13 C. C. A. 506, in speaking for the Court 
of Appeals for this circuit, Judge Webb said: 

"Tlie 24-hour clause of tbe bill of lading, while it requires the consignée to 
be ready to reoeive ttie cargo at the expiration of that time after notice, 
and casts upon. ,him any loss o( time arising from delay in pointing ont the 
place of discharge after the notice, does not relieve the vessel from herself 
being j-eady to dellver at the selécted bertli, provided it is safe and can be 
safely reached. Notice imposes on the master the duty to bring his vessel 
to the berth given her, and for any delay in so doing, not arisiug from the 
unauitableness of the berth, or its approaches, or fault of the consignée, he is 
responsible, and must bear the loss." 

See, also, Judge Lowell's décision in this circuit in Hall v. Eastwick, 
supra. 

I find then that the schooner's time began to run at about 11 :30 on 
Tuesday, August 21st. 

The testimony shows that the schooner had on board 232 tons of 
coal. Under the new bill of lading applicable to vessels of a carrying 
capacity of ■ 400 tons or less, the respondents would be entitled to 3 
days, 7 hours, and 35 minutes in which to discharge her. She was not 
discharged within that time. 1 find her détention beyond her lay days 
was due to the default of the respondents, for the reasons which I hâve 
already given. In fact, the respondents concède that the delay in the 
discharging of the schooner was due to their fault, unless the court 
shall find that the sinking of the schooner was due in whole or in part 
to the fault of her master. 

I find, then, that the libelants were without any fault which caused 
the sinking of the schooner or contributed tb it, and that they are en- 
titled toa. decree for the damages so sustained, together with demur- 
rage for the détention of their vessel beyond the lay days stipulated, 
commençing her time from her docking on Tuesday, August 31, 1906. 

An assessor may be appointed to report the amount of the libelants' 
damagesj in accordance with the terms of this opinion. 
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SCHULTZ et al. t. HIGHLAND GOLD MINES CO. et al. 

(Circuit Court, D. Oregon. December 26, 1907.) 

No. 3,116. 

1. ODUETS— FEDERAL OOTJETS— JCBIS'DICTION— JUDGMENT IN STATB CoUBT— IN- 

JONCTION. 

A fédéral court, though without power to vacate a judgment entered in 
a State court, iinder Rev. St. § 720 [U. S. Comp. St. 1901, ji. 581], prohibit- 
ing a fédéral court from nuUifying or staying proceedlngs iu a state court, 
bas power by injunction to restrain the bolder of tbe judgment from en- 
forcing it, as sucb proeess opérâtes on the person, and not against tbe 
State offlcers or autborities. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, §§ 1418- 
1430; vol. 27, Injunction, § 72. 

Fédéral courts restraining proceedings in state courts, see notes to Gar- 
ner v. Second Nat. Bank, 16 C. O. A. 90 ; Central Trust Co. v. Grantbam, 
27 C. 0. A. 575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

2. QOIETINQ TiTLE— CLOUD ON TITLE—ReMOVAI — JtJRISDICTION — FEDERAI. 

Courts. 

The jurisdiction of a fédéral court to restrain the enforcement of a 
judgment of a state court is not effective to remove a cloud from the title 
to realty cast by reason of the judgment, which would still remain, not- 
withstaudlug the owner is not permitted to euforce it. 

3. Same— Pleadinq — Bill. 

A bill to restrain enforcement of a judgment is not sustainable as a bill 
to remove a cloud from tbe title to realty, where the realty alleged to 
bave been clouded is not described, and the bill does not proceed on the 
theory of the removal of an Incumbranee. 

4. Pbocess— Service by Publication— Nonresidents. 

Where a minority stoekholders' bill sought the appointment of a recelver 
for the corporation, wlth authority to appear in an action in a state court, 
and there obtaln relief against a judgment rendered against the corjw- 
ratlon with an injunction against further interférence witb the corpora- 
tion's property, and an accounting as to certain stock alleged to bave been 
pledged for the indemnity of the corporation, the suit was not local in 
character, warranting service on défendants, not cltizens of the state, by 
publication. 

5. Courts— FEDERAL Couetsi— Jurisdiction— Diveesity of Citizensiiip. 

Where a minority stoekholders' bill was brought by cltizens of three 
States against cltizens of two other states, in a state where part of the 
défendants resided, but was not local in character, jurisdiction on the 
ground of diversity of citizenship attached as to ail the coniplainants and 
as to ail tbe défendants who were cltizens of the state iu which the suit 
was instituted, but not as to the défendants who were cltizens of another 
state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 855. 

Diverse citizenship as a ground of fédéral jurisdiction. see notes to 
Shipp V. Williams, 10 O. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

6. Samb— District in Which Suit to be Bbougiit. 

Act March 3, 1887, c. 373. 24 Stat. 552, as amended by Act Aug. 13, 1888. 
c. 866, 25 Stat. 433 [U. S. Comp. St. 1901. p. 508], authorizes tbe bringing 
of suit in the district of the résidence of either the plaintiff or défend- 
ant, where fédéral jurisdiction is founded on diversity of citizenship 
alone. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, § 811.] 

158 F.— 22 
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7. SAME— COMBINATION OF PLAINTIFFS. 

Where fédéral jurisdiction rests ou diversity of citizenshlp, it Is no ob- 
jection thatcitizens of différent States otlier tlian tlie state in wliicli tlie 
suit is instltuted are conibined as co-complaiuants. 

IBd. Not'é.--Por cases in point, see Cent. Dig. vol. 13, Courts, § 855.] 

8. SaJ[E— JOIJMDEE OF DEFENDANTS. 

Wliere, in a suit not local in cliaracter, in wliich fédéral jurisdiction dé- 
pends on divergity of citizenshlp, eitizens of other states tban that in 
whicli the suit is instltuted are joiiied as défendants, sueh joinder Is not 
' a jurisdictional defect, and may be waived by tbe défendants erroneously 
joiried. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 855.] 

9. COBPOEATIONS— JllNOKITV STOCKHOLpERg— UlLL— RlGHT TO RELIEF. 

Â bill by minority Stoekholders oï' â mining company alleged that, after 
sale of the corporation'» property nnder a creditor's'judgment, the corpo- 
ration's attorney sècnred a judgfflent against it on certain alleged false 
and fraudulent daims, some of which had been assigned to hlm by the 
offlcers of the company, and had redeemed the property f rom the purchaser 
under the prier judgment; that theéorporation had executed a mortgage 
on its property to secure the debt of S., who had transferred stock of the 
corporation to indemnif.y it from its llAbility on such mortgage, the pro- 
ceeds of vi^hich stock certain of the défendants, who had been offlcers of the 
company, had appropriated to their own use. Tlie bill prayed for the ap- 
pointijient of a receiver to vacate the judgment In the state court In favor 
of the corporation's attorney, and to restrain the défendants from furtber 
interferlng with the corporation's property or disposing of such capital 
stock, and for an accounting. HeJd, that the bill was suffieient, under 
equity rule 94, provldlng for suits for tbe beneflt Of stockholders, etc. 

In Equity. 

This is a suit by minority stockholders of the Highland Gold Mines Com- 
pany (the coniplalnant. Schultz, being à Citizen and inhabitant ôf the state 
of Washington, Mrs. Marion B. Oleveland a citizen of Califomia, aiid the re- 
mainiug complainants citizens of North Da,l^ota) agalnst the Highland Gold 
Mines Company and others. The défendant mines company and défendants 
Xeil J. Sorenson, Robert McGaughey, and Thomas H. Crawford are citizens 
of the state of Oregon, the remaining défendants, Edgar B. Diehl and Daniel 
Grabill, çitizens of the state of l'enu^ylvaula. The bill.of complaint shows 
that prior to .Tanuary 14, 1907, Diehl, Sorenson, and one J. Frank Shelton 
were the dlrectors of the.mines company, aijd since said da,te Diehl, Mc- 
Gaughey, and Grabill bave been, and novv are, such dlrectors. Sorenson was 
the président wliile direetor, Diehl tbe vice président, and McGaughey the 
secretary and treasurer : no élection of offlcers by the board havlng been had 
subséquent to January 14, 1907. Thé purpose for which the mines compaio' 
was incori)ora!ted and organiaed was to engage in the business of mining, and 
it lias acquired eight uupfttented Iode claims, situated in Baker eounty, Ore. 
(the sanie béing ïiot otherwise more specifleally deseribed), together witli a 
uiill and appnrtenanees aii'd other impro\'ements alleged to be of large value. 
Prior to February, 1006, the company bécame largely involved in tlebt, and 
on or about SepteinUer 1, 1900. the Haines Mercantile Company reeovered 
a judgineDt agahrst it for the sum of $5,500. causing exécution to issue and 
the property of the mines company to be sold at sheriff's saie, at whlcli sale 
one Baer bf'came the purchaser. Further than this, one Dunphy obtalned a 
judgment for f6(X), and one Hobson for .$300. The bill of complaint thereupon 
sets up in brief that the défendant Thomùs H. Crawford bas been the regulsuiy 
en)ployed coUnteel and attorne.v for tbe ttiines company since .Tanuary 1, lOOiî: 
that on Novetober 8, 1900, be, together with Diehl, Grabill, McGaughey, and 
Soi-enson, enteréd into a fraudulent àgreenient aud conspiraey, whereby it 
was mutually agreed that Diehl and Grabill would prétend and assert "that 
the company was indebted to them in the sunr of SIO.OOO; tliat Crawford 
would prétend! and assert thlit the com]inuy was also indel)ted to hini for 
légal services in the sum of !f 10,000; that, havlng procureda pretended as- 
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signment to hlm of the sinuilated elaim of Dielil aud Gnibill, Crawford insti- 
tuted an action in the circuit court of the state oï Oregon for Baker county 
ugainst tbe mines company for the suni of .$20,0(X), and tiiat, the directors and 
officers of said company being parties to the said couspiracy aud makiug no 
l)ona flde défense, judgmeut was in course of tiuie obtained aud entered in 
favor of Crawford and against the company for said sum, ail in pursuance 
of said fraudulent agreeuient aud couspiracy; that said judgment was there- 
upon docketed, and that on January 19, X!K)7, C'rawford, as such pretended 
judgment creditor, redeemed the property from the sale to Baer. It is fur- 
ther alleged that the complainant, Schultz, was présent during the pendeucy of 
said action, and Importuned Dlehl and Mc(}aughey, two of the directors of 
tlie company, to make a défense thereto, and that they neglected and failed 
to do so, but, on the contrary, aided and assisted the défendant Crawford in 
proeuring said judgment ; that the company at no time was Indebted to Diehl 
and Grabill, or to Crawford, in any sum whatever, but that said pretended 
daims were wholly fabrîcated and wlthout any real existence ; that the said 
oflicèrs and directors of the said mines company hâve wholly abandoned their 
dutles and trust towards sueh company, and that they, In pureuance of said 
couspiracy to defraud the company, are Intending to allow and permit said 
property to remain iu the hands and possession of said Crawford wlthout ré- 
demption from bis purchase, and thus to permit him to secure title to such 
property In fraud of the compaUy and Its stockholders. It is further averred 
that Sorenson was in April, 1905, indebted to one Knapp In the sum of $35,- 
500 ; that the défendants Diehl, Grabill, and McGaughey, tlirough the advice 
and counsel of the défendant Crawford, fraudulently éxecuted aud delivered 
to Knapp the mortgage of the mines com])any upon its property as pretend- 
ed security for the payment of sueh clalm and demand of Sorenson ; that 
suit was Subsequently instituted by Knapp against the mines company for 
foreclosure of suçh mortgage, and is now pending, and that the défendant 
Crawford, as counsel, is defending against said suit, but at tlie sole instance 
and request of Sorenson, and for which services the mines company is iiot 
obligated in any respect to Crawford; that, for the purpose of indemnifylng 
and saving hannless the. said mines couipauy against the payment of said 
mortgage, Sorenson delivered to défendants Diehl and Crawford 1,000,000 
shares of the cai)ital stock of the company then held aud owued by him, the 
entire capital stock consisting of 3,0(XI,000 shares ; that the said défendants, 
other than the mines company, hâve fraudulently disiwsed of about 250,000 
shares of siioh capital stock so held in trust for the indemuity of the said 
mines company, and bave out of the proceeds of such sales wrongfuUy paid 
to Diehl ail of the money claimed by him to be due from said eouipany, and 
hâve paid to Crawford $6,000 upon bis pretended claim against Sorenson for 
servic-es rendered him in the Knapp foreclosure proceeding, and other sums 
claimed against the company by Grabill and McGaughey, and bave otherwlse 
appropriatéd; the proceeds of said 250,000 shares of stock to their own use and 
henefit ; that the full amount of the proceeds of said stock so received by 
said défendants the complaiuants are unable to state wlthout an accoûntintr 
on the part of défendants ; and that said défendants are endeavoring to sell 
and dispose of other of the shares of said stock, and tliereby to appropriate 
the saïue to their own use. A deeree is sought appointing a receivev, so that 
lie might enter an appearance in the Crawford case in the state court, aud 
flle a motion to vacate the judgment rendered therein, and make any proper 
défense to said cause that might seem necessary to defeat the sahieralso, 
eujoining the défendants from further interferiug with the property of the 
raines company, or disposing of any more of the said 1,000,000 shares of the 
capital stock of such company, and requiring an accouuting as to the latter, 
and declaring fraudulent and void the said judgment had and received iu 
tbe state court in favor of Crawford aud against the Mhies f!ouipauy for the 
said sum of $20,000. The défendants aijpeared, flrst, specially by uiotion to 
dismiss the bill of complaint, for the reason that the court was wlthout ju- 
risdiction of the cause or of the ijartie» thereto. This motion was denied 
April 6, 1907. Subsequently the défendants Crawford aud McGaughey de- 
inurred to the bill, assigning as grounds therefor, îirst, that the plaintiffs 
hâve rio légal capacity to sue ; aud. second, that the bill does not state facts 
sufficient to constitute a cause of action. 
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Douglas W. Bailey, for plaintiffs. 

Butcher, Clifford & Correll, for défendants. ' '' 

WOIvVERTON, District Judge (after stating the facts as above)- 
The présent hearing is upon the demurrer to the bill, and, uppn look- 
ing further into the cause of suit as exhibited by such bill, I am now 
of the opinion that the motion was improperly denied, in so far as it 
pettainéd to the défendants Diehl and Grabill, who are shown to be 
citizens of thé state of Pennsylvania. I then entertainéd the view that 
the suit was one for the removal qf cloud from title, and hence local 
in its nature, which would give jurisdiction to bring in parties not 
citizens -ôf the stàte y^here the suit was instituted by publication, but 
it cannot;be so mâintàinëd, True, th^ prayer of the bill is for a vaca- 
tion of the judgment made and entered in the state court, but this 
court iswithout power or authority to make such an order, because 
that would be in effect to nullify ând stay the proceedings of a state 
court, in violation of the provisions t)f, section 720, Rey. St. (page 581, 
U. S. Comp. St. 1901), Itmay, however, through the îrijvinctiveprocess, 
restrain the p-laititiff in a judgment from enforciftg the same, and 
thereby preven't perpétration of a , wrong upon the j udgment debtor, 
for in suc^h cage the procéss opérâtes upon the persoh, and not against 
the state : officers, or any authorities thereof. National Surety Co. v. 
State Bank, 120 Fed. S93, 56 C. C. A. 657, 61 L. R. A. 394. See, 
also, At-fo^smith v. Gleason, 129 U. S. 86, 9 Sup; Ct. 237, 32 L. Ed. 
630, and Marshall v. Holmes, 141 U. S. 589, 12 Stîp. Ct. 62, 35 E. 
Ed. 870; But such action of the court is not effective to remove a 
cloud from. title to realty cast by reason of the, judgment, for the judg- 
ment stili rèrhains, although the plaîntiff will not be permitted to 
enforce it. , Back of this, however, the bill of complaint does not state 
a cause for. such relief. It nowhere describes the realty clouded, nor 
does it proceed in theory for the removal of any : incumbrance. Two 
purposës' stand par amount: One to obtain the appointment of a re- 
c,eiver,with authority to appear iii^^e action in the state court and 
there obtain relief against the judgment, with injunction against fur- 
ther interférence with the mining property; and the other to secure 
an accountirig as to the stock alleged to hâve been pledged by Soren- 
son for tlië indemnity of the cortipâny. Ail other matters of ayer- 
ment are merely subordi^ate, so tiiat the suit çahnot be held to be 
local in character, warranting service on défendants not citizens of 
the staté by publication. 

It Was coiitended at the hearing of the motion that there was not 
proper diversîty of citizenship uppn which to sùstàin jurisdiction. 
Citizens of three states hâve combined in a suit against citizens of two 
States, and 'the suit has been instituted in ohe of the latter states. I am 
of the opinion that jurisdiction attached as it respects al! the com- 
plainants, and ail the défendants who kre, citizens pf the state of Ore- 
gon, wherejn suit was instituted, but not as it respects the défend- 
ants who are citizens of anôther state. Under the statute of March 3, 
1887 (34 Stat, 552, c. 373), as amendéd by the act of August 1^, 1888 
(25 Stat. 433, c. ^66^ [U. S, Comp. St. 1901, p. 508]), where the suit 
is fouflded upon , diversity of citizenship only, it may be brought in 
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the district of the résidence of either the plaintiff or the défendant. 
McCormick Harvesting Machine Co. v. Walthers, 134 U. S. 41, 10 
Sup. Ct. 485, 33 L. Ed. 833. It seems to me that it can be no objec- 
tion that citizens of différent states, other than the state in which 
the suit was instituted, hâve combined as co-complainants in the suit. 
But, unless the suit is local in its nature — that is, brought for remov- 
ing a cloud or incumbrance, or the like — there may be valid objection 
interposed to combining as défendants parties other than citizens of 
the state in which the suit is instituted. The case of Smith v. Lyon, 
133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635, is reHed upon as op- 
posed to the first proposition, and as authotity against the maintenance 
of tliis suit while citizens of two or more states, other than the state 
in which the suit is instituted, remain ' combined as co-complainants. 
I do not so read it, however. Mr. Chief Justice Fuller, in his opinion 
rendered in the case of McCormick v. Walthers, supra, has this to say : 

"We held [referring to the case of Smith v. Lyon] that vvhere there were 
two phiintitïs, citizens of différent states, the défendant, being a citizen of au- 
othcr state, could not be sued in the state of either of the i)laintifîs." 

If the suit had been laid in the state of the citizenship of the de- 
fendant it is very probable f rom this statement of the eminent chief 
justice that the ruling would hâve been différent. The exact ques- 
tion, however, has been resolved in the case of Jackson & Sharp Co. 
V. Burlington & L. R. Co. (C. C.) 29 Fed. 474, wherein it was held 
proper that citizens of other states than the one in which suit was 
laid should be brought in as parties complainant, but that citizens of 
the state wherein the suit was instituted could not be properly so 
made parties complainant. This was a case local in its nature, it is 
true, but that circumstance does not alter the essentiality of a di- 
versity of citizenship in order to confer jurisdiction. As to the latter 
proposition, that citizens of other states than those of the state where- 
in suit is instituted in causes not local should not be joined as de- 
fendants, the authorities seem to concur in its support. But the 
joînder is not jurisdictional, unless the noninhabitant sliall see fit to 
make it so. He may waive the question of his being thus sued, and, 
if he does, the court has compétent authority to proceed against him. 
Smith v. Atchison, T. & S. F. R. Co. {C. C.) 64 Fed. 1. 

This brings us to a considération of whether the bill states facts suf- 
ficient to constitute a cause of suit. Without going into the subject 
in détail, or at length, it is sufficient to say that I am impressed, after 
a careful study of the bill, that it conforms in substance and effect to 
the requirements of equity rule 94, relating to suits instituted by stock- 
holders in a corporation. This rule is evidently the outgrowth of the 
doctrine established by the Suprême Court of the United States in 
the case of Hawes v. Oakland,. 104 U. S. 450, 26 L. Ed. 827, and the 
bill is supported by that case also. This, however, as it relates to the 
bill, in so far as it sets up fraudulent transactions of the directors and 
officers of the mines company. The right of accounting must dépend 
entirely upon whether the Sorenson stock was pledged for the in- 
demnity of the mines corapany against its liability upon the Knapp 
mortgage. If the mortgage is held to be invalid as against the com- 
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pàny, tHèti there could be no basis for the accounting, because the 
stéck is alleged to be the individual properiy of Sorenson. But, 
however fhàt may be, the allégations of the bill must be taken as trtie 
when châllenged by demurrer. 

The deniurrer will therefore be overruled, and such will be the 
order of the court. 



In i-e JOHNSON. 
(District Court, W. D. Arlsansas, Harrison Division. January 2, 1908.) 

1. BAnkeuptcy—Rules— Validité, i 

Under Banlir. Act July 1, 1888, c. 541, § 30a, 30 ^tat. 554 [U. S. Couip. 
St. 1901, p. 3434],.proyidlng that ail necessary matters, fornis, and orilers 
as to procédure and for carrying the act Into effect sliall be prescribed by 
the tJnlted States Suprême Ootirt and général orders No. 38 (89 Fed. xiv, 
32 Ç. C. A. xiv), declariug that the several fornis annexed thereto sliall be 
obsérved and used vrlth such altération as may be necessary to suit the 
circumstances of the particular case, bankruptcy rule 15 of the Western 
district of Arkansas, authorizing référées to order notice to creditors of 
the application for the bankrupt's dii?chai'ge and flx the date of heariug. 
Is void as in confliet vvith form .5T, rét[iiiring that such notice sball be or- 
dered and the date ot hearing be flxed by the court. 

2. SAME— REFEREE— JURISDICTION. 

By Bankr. Act July 1, 1898, c. 541, «i 14-17, and section RSa (4) 30 Stat. 
550, 555 [U. S. Comp. St. 1901, pp. 3427, .3428, 3435], ail questions arislns 
ont; of the application for a bankruptfs discharge are expressly required 
to be origlnally presented to the court, and are ^i'itlilield from tlic 
refereè. 

3. Same— CoMPLETioN OF Pboceedings— Refebee's Re]?obt— Disciiaboe. 

Tfe Arkansas bankruptcy rule 12 (1) rèquires that, when an application 
for discharge is filed with the clerk, he shall forthwith send it to the 
referme, who shall immediately examine jt, and ascertain if it is in proper 
fonn, and, if so, he shall immediately report that façt to the .iudge, with 
the sfatement as to whether the bankrupt has coinplied with the act. and 
wli^ther. In the referee's judgment, the case is suffieiently ndvauced and 
ths ' proceedings in proper condition to entitle the bankrupt to bis dis- 
charge. .HeKI. that, wbere an application for discharge was filed whiic 
the examiuation of the bankrupt was In progress to discover assets sup- 
posed tb hâve been concealed, it was Improper for the référée prior to the 
compietion of such examination' and the showlng of record that it wys 
closed to report that the ptoceediiigs were sufliciently advauœd to en- 
title the bankrupt to his discharge. 

Application to Vacate Order Granting Discharge. 

E. S. Alexander, for creditors. 

Crump, Mitchell & Trimble, for bankrupt. 

ROGÊRS, Di.'jtrict Jùdge. It appears from the record in this case 
that Thomas W. Johnson was adjudged a bankrupt on October 3, 1907, 
and the case sent to the référée. An examination of the bankrupt, the 
purpose of which was obyiously to discover assets he was supposed to 
hâve concealed, was begun on October 21st, and continued at intervals, 
befpre the rfeferèe, until the 20th of November, 1907. Among the wit- 
nessés called were his wife, his sort, and others into whose hands it was 
supposed part of his assets had gone. Meantime the bankrupt, on the 
7th ôf November, 1907, fiîëd his pétition for discharge. This pétition,. 
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under rule 15 in bankruptcy of this court (then in force, but now abro- 
gated), was on that day referred to the référée. In confonnity to 
said rule, on the same day, the référée made the following order : 

"f'onies F. M. Garviu. référée in bankruptcy of this court, sind reports that 
he has examined tlie application of the bnnicrupt for a discharge in the above- 
entitlcd case, and fiuds the same to be in proper form. He further reports 
that the banlirupt has in ail tliings complied with the banljruptey act. and that 
in h\s judffment the case is sutîicîently advanced and the proceedings in a 
proiier condition to entitle the said banlirnpt to his discharge. He further 
Jinds that the honorable judge is absent froni this division of the district, and 
in pursuance of an order of this court niade and entered of record on the 
lOth day of .lune, A. D. 190C. the référée makes the followhig order: The 
<-lerk will give notice that a heariug will be had upon the said application for 
a discharge on the 2;5d day of Xoveniber, A. D. 1907. before said court at 
Harrison. in said district, and notice thereof be published in the Boone Ban- 
ner, a newspaper published in tlie county of Boone, in said district, and that 
ail persons in interest may appear at the said tinie and i)lace and show cause, 
if any they hâve, why the prayer of said petitiouer sliould not be granted. 
And it is further ordered that the clerk shall mail to ail known crcditors copies 
of said pétition and this order, addressed to them at their places of résidence 
as stated. 

"Pated at Harrison, in said district, this the 7th day of Xovenil)er. A. B. 
1007. F. M. Garvin, Référée." 

Thereupon the clerk caused a notice to be published in the Boone 
Banner, the newspaper designated for the publication of notices in 
bankruptcy, and on November 18, 1907, the editor and publisher of that 
paper filed a copy of said notice, duly attested, under oath, showing that 
it had been published on November l-i, 1907, in that paper ; the pub- 
lication having occurred nine days before the date set for thehearingof 
the application for discharge. Clerk also certifies that on the 7th of 
November, 1907, he sent by mail to ail known creditors copies of the 
order of the référée, supra, and the pétition for discharge, as in said 
order directed. In this shape the record stood when the application 
for discharge was presented to the District Court for its action, under 
rule 12 in bankruptcy of this court. The record disclosing no ap- 
pearance by any creditor, and, no objections having been filed to the 
pétition for discharge, the court on the 3Cth of November, 1907, or- 
dered the bankrupt discharged, as a matter of course. At the tinie the 
order of discharge was made, the court knew absolutely nothing of 
the status of the case, except as it appeared from the record above re- 
ferred to. Three days after the discharge was granted, a paper en- 
titled, "Pétition for Rehearing on Application for Discharge" of the 
bankrupt, was filed with the clerk, and forwarded to the court for its 
considération. Thereupon the court ordered ail the tcstimony before 
the référée of the bankrupt and other witnesses sent to him, and has 
carefully examined ail the évidence and the other parts of the record. 
Ordinarily I should set the motion down for hearing. and give the bank- 
rupt notice ; but the conclusion I bave reached cannot be altcred by any 
facts, in view of what the record affirmatively shows. In this case a 
very careful and critical examination of the mattèr has convinced me 
that rule 15 in bankruptcy' of this court is in conflict with the bank- 
ruptcy law and the rules and forms adopted by the Suprême Court ot 
the United States pending and in force, and is therefore invalid. Sec- 
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tiôh' 30a of tiie bankruptcy law (Act July 1, 1808, c. 541, 30 Stat. 554 
[U. S. Comp. St. 1901, p. 3434]) provides: 

"AU necessaiy riiïes, forms, and orders as to procédure and for carrying fiia 
act Into force and effect shall be prescribed, and may be amended from tlme 
to time, by the Suprême Court of the United States." 

In pursuance of this section, the Suprême Court prescribed certain 
fofms and gênerai orders which were put in force on tlie first Monday 
in January, 1899, and are still in force and binding on the bankrupt 
courts. General order 38 (89 Fed. xiv, 33 C. C. A. xiv) provides that: 

"The several f orras annexed to thèse gênerai orders shall be observed and 
used, with such altérations as may be necessary to suit the clrcumstances of 
any particular case." 

Form 57 (89 Fed. Ivii, 33 C. C. A. Ivii) prescribes for notice to be 
given to creditors of the application for discliarge; but the day fixed 
for the hearing of the appHcation shall be made by the court, and not 
by the référée, as prescribed by rule 15 in bankruptcy in this district, 
which is now abrogated. Moreover, this order is an order of court, and 
must go on the bankruptcy record, which is the practice now obtaining 
in this district ; but no orders of the référée can properly go on the 
bankruptcy record which is kept by the clerk, and this, I think, demon- 
strates that the référée cannot be granted the power to make the order 
as provided in rule 15. 

Again, the examinations of sections 14 to 17, inclusive, and section 
38a (4) of the bankruptcy law, show that ail questions at every step 
arising out of applications for discharges are original questions for the 
court, and expressly withheld from the référées. The whole proceed- 
ing which was had in the case at bar therefore, after the application for 
discharge was filed with the clerk, was irregular and invalid, primarily 
becauSé rule 15 was invalid, The référée, therefore, had no power to 
make the order requiring notice to be given to the creditors, or fixing 
the date when the application for discharge should be heard, because 
his action in so doing failed to comply with form 57, prescribed by 
the Suprême Court of the United States. 

But this case présents another question, which ought not to be over- 
looked, and which is now considered for the future guidance of réf- 
érées. Rule 12 (I) in bankruptcy in this district, which is now in force, 
requires that, when the appHcation for discharge is filed with the clerk, 
the latter shall forthwith send it to the référée having charge of the 
bankruptcy proeeeding. Upon receipt of the application, the référée 
shall immediately examine the same, and ascertain if it be in proper 
form ; and, if not in the prescribed form, he shall return the same to 
the clerk, and notify the bankrupt of the defect therein for correction, 
and upon such correction the clerk shall forthwith return the same to 
the said référée. When the application is found to be in proper form 
by the référée, "he shall immediately report that fact to the judge of 
the court, with a statement as to whether or not the bankrupt has, in 
ail things, complied with the bankrupt act, and whether, in his judg- 
ment, the case is sufficiently advanced and proceedings in proper con- 
dition to entitle the bankrupt to his discharge. And thereupon the 
court will direct the clerk to give the notice prescribed therein by 
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forni No. 37 of the forms in bankruptcy." In substance the same pro- 
vision was contained in rule 15 which bas been abrogated. When the 
pétition in the case at bar was filed with the clerk, it was forwarded to 
the référée, in order that he might examine it and see whether it was 
in proper form, and, if so, report to tlie court the status of the case, 
as required by rule 12, from which the above quotation is made. In 
the case at bar the référée made the certificate substantially in form 
as required by rule 12 ; in bther words, stàted that, in his judgment, 
the case was sufficiently advanced, and the proceedings in proper con- 
dition to entitle the bankrupt to his discharge. In the opinion of the 
court this action upon the part of the référée was a clear error of judg- 
ment. This report and statement as to the status of the case appears 
afifirmatively upon the record as having been made by him on the 7th 
of November. An examina tion of the testimony taken before the réf- 
érée shows, as heretofore stated, that the examination of the bankrupt 
began on the 21 st of October, and that examination did not close until 
the 20th of November, 13 days after the référée had made the report 
and statement above referred to, and the 'examination of the bankrupt 
himself did not close, according to the dépositions taken before the 
référée, until the 20th of November. So far as the referee's record 
discloses, the examination being had by the counsel for the creditors 
with a view of discovering the supposed concealed assets of the bank- 
rupt has not yet been closed. The référée could not hâve known at the 
time his report and statement was made what the investigation would 
develop if it was not concluded. Until it wa^ concluded, the proceed- 
ings were not in a proper condition to entitle the bankrupt to a dis- 
charge. The référée should bave known, and the record so made to 
show, that the examination was closed, if necessary, by compelling 
counsel for the creditors to so state ; or, if necessary, to make an order 
closing it himself, of which counsel should hâve been advised. Until that 
was donc, and the examination appeared to him to be fruitless, no re- 
port should hâve been made to the court that the status of the case was 
such as to justify the discharge of the bankrupt. The making of this 
report and statement by the référée, under such conditions, entirely 
misled the court, and caught counsel oflf their guard. Counsel had 
a right to assume that no such order would be made pending the in- 
vestigation, and they were not prepared, until the investigation had 
closed, to advise their clients whether it was worth while to oppose a 
discharge. Moreover, their clients might reasonably suppose that, if 
any such order was made pending the investigation, their attorneys 
would know of it; and hence, not thihking it necessary to send them 
the notices, they were therefore very naturally caught off their guard. 
For thèse and other reasons, it is obvions that the report should not 
hâve been made pending the examination of the bankrupt before the 
référée. The benefit which the bankruptcy law secures to the unfortu- 
nate debtor is relief from ail his dischargeable obligations when dis- 
charged ; but the condition précèdent to his discharge is the surrender 
of his property in conformity with the requirements of the bankruptcy 
law, and every step taken in the administration of the bankruptcy law 
(which is an équitable proceeding) should be open and fair, and ail 
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parties given a reasonable opportunity to be heard at every stage âf- 
fecting the interests of creditors. 

It is not meant to indicate, in this opinion, that there was in the case 
at bar any disposition upon the part of the référée to mislead the coun- 
sel for the creditors ; but the making of this report, under the circum- 
stances, was well calculated to so resuit, and similar action should be 
avoided in the future. 

The order in this case will be that the order heretofore made granting 
Johnson the discharge will be vacated and set aside for want of proper 
notice, and that the application for discharge be referred to the référée, 
with instructions not to report tiie case as sufficiently advanced and 
the proceedings in proper condition to entitle the bankrupt to a dis- 
charge until the examination of the bankrupt has been formally closed, 
and nO litigatiOn pending against him to vacate and set aside convey- 
ances as fraudulent 



STATE OF OREGON T. THREE SISTERS IRIt CO. et aL 
(Circuit Court, D. Gregon. December 30, 1907.) 
No., 3,191. '•"". 

1. Eemoval op Causes— GBOTjNDs-i-DECLABATiôN. 

To warrant the removal of a cause as arislng sojely under the laws of 
the Dnited States, the fact mugt appear frôni complalnant's statement of 
hls own elalm in his blll or déclaration. 

[Ed. isfote. — For cases In point, see Cent Dlg. vol. ^, Removal of Caus- 
es, §§ 58, 59.] 

2. SÂME. 

A suit Is removable as arlsing solely uuder the Constitution, laws, or 
treaties of the United States, If from the questions raised by the bill It 
appears that some tltle, right, privilège, or Immuiiity, on Which the re- 
covéry dépends, will be defeàted by one construction of thé Constitution or 
laws of the United Statefe, and sustalned by the opposite construction. 

iEà. Note. — For cas^ In point, see Cent. Dig. vol. 42, Removal of Caus- 
es, §§36-53, 58.] 

3. SÀiUB^lBRIGATION OF RÇBIJO LANDS— OONTEACT. , 

Where a contract between plalntiff, the state of Oregon, and défendants. 
for thé réclamation of 'certain desett làndS, depended (àt itB vaKdlty on 
Act Gong. Aug. 18, 1894; e. SOI; 28; Stat 422 [U. S. Comp. St 1901, p. 
1554](;as amended byrActt June U, 189«, e. 420, 29 Stat. 413 [U. S. Comp. 
St, 1901, p. 1556], and Ac1;,]VIa^ch 3, 1901, c. 853, 31 Stat. 1188 [U. S. Comp. 
St. lèoi, p. 1557], providlng for the rèelàriiàtion and Irrigation of certain 
parts-'Of the public domain to bé coiiVeyed to the States on performance 
of ceirtaln conditions/ and that, before suoh aCt, there could hâve been no 
deftlings, between the parties:, with référence to the suhject of . the con- 
tra ctj an action by the gtate to annùl the contract becaùse of defendant's 
fallur0 to comply therewith was ohe ariëlbg solely under 'the laws of the 
United States, and thetefore removable to the fédéral courts. 

[Éd. Note.— -For ca^esUn pointy see Cent. Dlg. vôl.;42, Removal of Caus- 
eS.iSI 37-40;], ,,::: .'.;;, '■.:•,.■/. 

Oii' Sl6tion to Remaniî. 

T^^i8.J8 a suit brought la tfie state court by' the state to càncel a contract' 
entërèd into between itselï âni'd the defeiidànt, the Thrëé ' Sisters Irrigation 
Company, with référence ÏO'the réclamation of certain désert lands situated 
ih Croolt county, Or., la pursuance and by authorlty of Act Gong. Aug. 18, 
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1894, c. 301. 28 Stat. 422 [U. S. Comp. St. 1901, p. 1554], kuown as tho Carey 
Act, and Act June 11, 1896, e. 420, 29 Stat. 413 [U. S. Comp. St. 1901, p. 15561, 
unû Act Marith 3, 1901, c. 853, 31 Stat. 1188 [U. S. Comp. St. 1901, p. 1557], 
amendatory thereto. By tlie Cai'ey act tlie Seeretary o£ tlie Interior, with the 
approval of the Président, is authorlzed and empowered to contract and agrée 
with the State to donate, grant, and patent to It such of the désert lands, net 
exeeeding 1,000.000 acres in araount, as the state may cause to be irrigated, re- 
claimed, and occupied, but before any such contract ean be eutered into, or 
any act done towards segregating any tract from the public domain, it is re- 
quired that the statè file a plat of the land proposed to be irrigated, whieh 
shall exhibit the plan, indicating the contemplated mode of réclamation, whieh 
plan sliall be suffleient to thoroughly irrigate and reclaim the land in view 
for ségrégation, and shall also show the source of water to be used. The state 
is then authorized to malje ail necess;iry contracts to cause the lands to be 
reclaimed and to induce thelr settlement and cultivatiou, in accordance with 
and subject to the provisions of the act, and it is provided that, as fast as 
the state may fumish satisfactory proof, according to such rules and régula- 
tions as may be prescribed by the Seeretary of the Interior, that any such lands 
hâve been irrigated, reclaimed, and occupied by actual settlers, patents shall 
be issued to such state or its assigns for such lands so reclaimed und settled, 
any surplus of money derived from the sale of any such lands in excess of the 
costs of réclamation to be held by the state as a trust fund for, and to be ap- 
plied to, the réclamation of other désert lands therein. By the ameudment of 
.Tune 11, 1896, the state alone is authorized to create liens upon the lands to be 
segregated for the actual cost and necessary expeuses of réclamation, and rea- 
sonabie interest thereon, until disposed of to actual settlers; and it is further 
enacted that when an ample supply of water is actualy furnished, In a sub- 
stantial diteh or canal, or other means of supply, to reclaim a partlcular tract 
or tracts of such land, then that patents shall Issue for the same to such state 
without regard to settlement or cultivatlon. The amendment of Slarch 3, 
1901, relates to the time wlthin whlch réclamation shall be made and com- 
pleted. The state of Oregon, at its législative session of 1901, adopted an act 
accepting the benefits of the Carey act, whlch provides (section 2) that, after 
application made as prescribed by any person, company, or corporation for 
réclamation of government désert lands, the state land board is authorized to 
make proper application for the lands descrjbed to the Seeretary of the In- 
terior, and thereuiwn to enter into contract for the donation and patent from 
the government, and the board is further authorized to make and enter into 
such contracts and agreements, and to cre.ate and assume such obligations in 
relation to and concemiiig said lands, as may be neeessary to induce and 
cause such réclamation thereof, as is required by the contract with the Seere- 
tary of the Interior and the acts of Oongress allnded to. Section 3 requires 
that such persoti, company, or corporation shall file application for any such 
lands as it is desired to reclaim, iind that such application shall be accom- 
panied by maps and plats showing the plan or mode adopted for irrigation and 
the source of the water supply, being the same in substance and effect as is 
required by the provisions of the Carey act, ail to conform with the rules and 
régulations of the Seeretary o£ the Interior; the intendment being to au- 
thorize and require the applicant to do and perform ail things necessary to be 
done to enable the state to sélect the lands, and without cost to the state. 
Section 4 provides for entering into contract with the state land board, for car- 
rying Into effect the plan adopted, and requires that the persou, company, or 
corporation so entering into such contract shall, among other things, undertake 
and agrée to fiirnish an ample supply of wafer substantially in accordance 
with the act grancing the same to the state, and make the proofs exacted by 
the Seeretary of the Interior for the issuance of the patent. Section 5 pro- 
vidès that, when any such contract is entered into with the state board, there- 
upon the state shall make application to, and enter into a contract With, the 
Seeretary of the Interior for the donation and grant of such lands to the 
state. The remaining sections of the act hâve to do with the effect of a non- 
compliauce with the contract eutered into with the state land board, and the 
manner of disposing of the lands .subject to réclamation to settlers, and the 
t-onveyance to be exécutée! therei'or, The bill of complaint shows that on De- 
cember 5, 1902, the Three Sisters Irrigation Company, under and by vlrtue ot 
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tlie aetiî of Congress and of thé legiiïlatlve asseiubly of the state of Oregon 
above notedi relating to tbe réclamation of arid laiuls witliîn the state, en- 
teréd Into a contract with the state land boàrd, providlng for tlie réclamation 
of certain lands in Crook county, Or., and that tliereupon the state board ap- 
plled to the United States for a ségrégation of the lands desired, and subse- 
quently proeured a donation and patent for a portion of them. ïhe bill then 
further sets up, in effect, that the board was induced to enter into the contract 
wlth the said Three Sisters Irrigation Company through false and traudulent 
représentations and machinations; that the company bas not complied wlth its 
contract in securlng tlie amount bf water agreed to be diverted for Irrigation 
purposes, or any siifficient proportion thereof for reclaiming more than a frac- 
tional- portion of the lands deslgnated ; and that It bas virtually abandoned 
furtiier development of the Project, but that It is frandulently endeavoring to 
cbllect moneys from settlers -without fulflUiug its obligation to the state and 
to sueh settlers. The prayer is for a cancellatibn of the contract, for an ac- 
counting, and for gênerai relief. In due time after the flling of the coniplaint 
in the state court an application was made for renioval into the fédéral court, 
and tbe cause is now presented hère on a motion to reniand. 

A. M. Crawfordj Atty. Gen^; and John Manning,,Dist. Atty. (King, 
Guerin & Kollock, spécial counsel), for the State of Oregon; 
Serieca Smith and P. L'. Willis, for défendants. 

WOLVERTON, District Judge (after stating- the facts as above). 
The removal was soUght upon the sole ground that a fédéral question 
was involved by the controversy ;. . and whether such a question is so in- 
volved is the one now presented fOr considération and décision. 

It may be premised as a légal principle, now firmly settled, that to 
warrant the removal of a cause frOm a state court into the fédéral 
Circuit Court as one arising solely under the Constitution, laws, and 
tréaties of the United States, the condition or the f act that it so arises 
must be made to appear from the complainant's statement of his own 
claim, apd not only this, but his bill or déclaration must show a case 
of that character so that an inspection of the record thus limited and 
circumscribed must détermine whether there is cause for removal. 
Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 
38 L. Ed. 511 ; Postal Telegraph Cable Co. v. Alabama, l55 U. S. 482, 
15 Sup. Ct. 192, 39 L. Ed. 331 ; Oregon Short Line, etc., Ry. v. Skot- 
towe, 163 U. S. 490, 16 Sup. Ct. 869, 40 L. Ed. 1048; Galveston, etc., 
Railwav v. Texas, 170 U. S. 826, 18 Sup. Ct. 603, 42 L. Ed. 1017; 
Third St. & Suburban Railway v. Lewis, 173 U. S. 457, 19 Sup. Ct. 451, 
43 L,. Ed. 766; Minnesota v. Northern Sécurities Co., 194 U. S. 48, 24 
Sup. Ct. 598, 48 L. Ed. 870. The more difficult thing to détermine, 
however, is when and under what conditions a fédéral question is in- 
volved. The following form of statement relative to the subject has 
the uniform sanction of the Suprême Court of the United States: I 
quote from the language of Mr. Justice Waite, in Starin v. New York, 
115 U. S. 248, 257, 6 Sup. Ct. 38, 31, 29 L. Ed. 388 : 

"If from the questions it appéars that some title, right, privilège, or im- 
munity on whiçh the recovery dépends wlll be defeated by one construction 
of thp Constitution or a law of the United gtates, or sustained by the opposite 
construction, the case wlll be one arising under the Constitution or laws of 
the United States, wlthin tbe meaning of that term as used lu the act of 1875 ; 
otherwise not." 

Numerous cases are cited in support of the principle. The act of 
1887, as corrected by the act of 1888, has not changed the law relative 
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to the particular subject, so that the principle is as readily applicable 
now as under the old statute. In a later case the same eminent jurist 
makes use of the following language, which bas application to the ques- 
tion first herein discussed, as well as the présent one, namely : 

"A suit by a state in oae of its own courts cannot be removed to a Circuit 
Court of ttie United States under the act of 1875, unless it be a suit arising 
under tlie Constitution or laws of the United States or treaties made under 
tbeir anthority (Ames v. Kansas, 111 U. S. 449, 4 Sup. Ct. 437, 28 U. Ed. 482). 
and a suit cannot be said to be one arising' under the Constitution or laws 
of the United States until it bas in some way been made to appear on the face 
of the record that 'some title, right, privilège, or immunit^', on whicli the re- 
covery dépends, will be defeated by one construction of the Constitution or a 
law of the United States, or sustained by an opposite construction.' " Ger- 
manla Insurance Co. v. Wisconsin, 119 U. S. 473, 7 Sup. Ct. 2G0, .50 L. Ed. 401. 

In this case it was said that the only question presented by the record 
was one relating to service pi summons upon the défendant ; and hence 
that it could not be maintained that a fédéral question was involved. So 
in a still later case, which was one in assumpsit upon the common 
counts for the price of. a machine, where, incidentally to a défense, the 
défendant claimed the invalidity of a certain patent, the court said : 

"The action under considération is not one arising under the patent right 
laws of the United States in any proper sensé of the term. To constitute sueh 
a caiise the plaiutlff must set up some riglit, title, or interest under the patent 
laws, or at least make it appear that some right or privilège will be defeated 
by one construction, or sustained by the opposite construction of thèse laws." 
Pratt V. Paris Gaslight & Coke Co., 168 U. S. 255, 259, 18 Sup. Ct. 62, 42 L. 
Ed. 458. 

In the celebrated case of Cohens v. Virginia, 6 Wheat. 364, 379, 5 
Iy. Ed. 257, Chief Justice Marshall has this to say: 

"A case in law or equity consists of the right of the one party, as well as 
of the other, and may truly be said to arise under the Constitution or a law of 
the United States, whenever its correct décision dépends on the construction 
of either." 

In further development of the subject, I quote again from the lan- 
guage of Mr. Chief Justice Waite, employed in his opinion in the case 
of Gold-Washing & Water Co. v. Keyes, 96 U. S. 199, 203, 24 L. 
Ed. 654 : 

"A cause cannot be removed from a state court simply because, in the prog- 
ress of the litigation, it may become necessary to glve a construction to the 
Constitution or laws of the United States. The décision of the case must de- 
])end upon tliat construction. The suit must, in part at least, arise out of a 
controversy between the parties lu regard to the opération and effect of the 
Constitution or laws upon the (acts involved.'' 

And again, says Mr. Justice Harlan, in Railroad Co. v. Mississippi, 
102 U. S. 135, 140, 141, 36 E. Ed. 96: 

"It is settled law that cases arising under the laws of the United States 
are such as grow out of the législation of Congress, whether they constitute the 
right or privilège, or claim, or protection, or défense of the party, in whole or 
in part, by whom they are assertod." 

While the soundness of the statement as it relates to the défense of 
the party is questioned by the dissenting opinion of Mr. Justice Miller, 
who bas been sustained by subséquent adjudications of the Suprême 
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Court, the statement in ail other respects has never been challenged that 
I am awaré cf. Indeed, Mr. Justice Miller himself concurs to this ex- 
tent. He says: 

"Looking, also, to the reasons whlch may liave influenced Cougress, it may 
well be supposed that, while that body iuteuded to allow the removal of a 
suit vvhei'ë the very foiliidation and support thereof was a law of the United 
Stàtes< it did not intend tô authorize a removal where the causé of action de- 
pended solely on the iaw of the state, and when tlie act of Çongress only came 
in question incideutally as part (it miglit be a very smali part) of the defend- 
ant's plea in avoidauce." 

The language of Mr. Justice Hàrlan is quoted with approval by Mr. 
Justice Brown in Re Lennon (a later case) 166 U. S. 548, 554, 17 Sup. 
Ct. 658, 4:1 L. Ed. 1110. ■ No better instance is afforded of a cause of 
action growing out of an act of Çongress than Osborn v. United 
States &nk, 9 Wheat. 738, 6 L. Ed. 204. There the bank was incor- 
porated Under an act of Çongress. The validity of the contract fur- 
nishing the subject of the suit dépended upon that act, and so the court 
said: 

"The case arises emphatically under the law. Tlie act of Çongress is its 
foundation. The contract could never hâve been made, but under the au- 
thority of that act. The act itself is the first ingrédient In the case, is its 
origin, is that from which every other part arises." 

Now, what is this suit as presented by the bill of complaint? Does 
it arise Under or grow out of a law pf Çongress? It is one to annul a 
contract entered into betwéen the plaintiff and défendante The contract 
dépends for its validity upon the Carey act. Without that act there 
could hâve been no dealing between the parties upon the basis adopted 
touching any of the public domain. The entire transaction grows out 
of, and ig dépendent for its validity upon, the initial législation of Çon- 
gress. That législation promulgates a plan for réclamation by a state, 
and àuthorizes the state to contract with a person, company, or cor- 
poration to carry out whatever project may be agreed upon for doing 
the réclamation work. The state adopts the, plan of Çongress, and pro- 
vides by itsown enactment for contracting with individuals, fimis, or 
corporations for reclainiing the désert lands, ail in accprdance with the 
provisions of Çongress, and thereupon enters into the contract in ques- 
tion, andrjalleges that in doing so it complied with both the act of 
Çongress and that of the législative assembly of the state. AU has pro- 
ceeded in pursuance of the act of Çongress, and the litigation arises 
upon an instrument which is the resuit of such a proceeding. It seems 
perfectly cleàr and consequential, therefore, that t^e suit has grown out 
of the législation or a law of Çongress. True, the especial grievance 
complairied of is the aileged breach of the contract, and it might be 
that the ultimate issue would simply résolve itself into one of fact as 
to whether the : défendant has complied with the stipulations of the 
agreement. But such stipulations are essentially obligations to comply 
with the provisions of the Carey act, and' the suit iS neVertheless one 
touching the right or privilège of the complaînant accoirded under the 
act, and the act itself is eertainly involved by the litigation. It is hardly 
possible that the state Gan.inaintain its rights and privilèges thus grant- 
ed without in some way Calling to its aid-^some, if not matiy, of the pro- 
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visions of the act, and drawing into controversy the proper interpréta- 
tion and rendering of such provisions. 

So I must concinde that the removal was properly granted, and the 
motion to remand will fee denied. 



In re HOPI'EIt-JIORGAN CO. 

(District Court, N. D. New Yorli. January 15, 1908.) 

No. 2,271. 

1. BiLLS AND Notes— BoNA Fide Pubchasers— Purciiase fbom Agext. 

Wliere claimant purchased certain notes of his agent, vvlio was a note 
broker, claimant was eharged with any linowledge as to the invalidity of 
the notes that his agent possessed. 

2. Same— Tbansfer— BoNA Fide Puboiiaser— Bukden of Proof. 

Where claimant purchased certain notes from his agent, a note broker, 
and claimed, that such agent took the notes In good f aith and for value, 
the burden was on claimant to establisli such fact and to make a full dis- 
closure. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 7, Bills and Notes, §§ 
1675. 1676.] 

3. Same— Evidence. 

Evidence held to warrant a findiug that claimant was not a bona fide 
purehaser of certain notes on whlch a claini was based, but was eharged 
with knowledge of his agent, a note broker, that the notes were fraudu- 
lently Issued and had been fraudulently diverted, and were therefore not 
proper daims against the maker. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 7, Bills aud Notes, §S 
1832-1839. J 

In Bankruptcy. Appeal from order of référée in bankruptcy disal- 
lowing the daim of John B. PilHng of ,$6,252.63 on three promissory 
notes alleged to hâve been made by the bankrupt. 

Kellogg & Reeves, for claimant. 
. Brown, Carlisle & McCar'tin, for trustée. 

RAY, District Judge. About April 4, 190.5, one Roger Morgan, 
treasurer of the Hopper-Morgan Company, a manufacturing corpora- 
tion of New York state having its factory and place of business àt 
Watertown, N. Y., now bankrupt, without authority or considération 
to the company, issued some $50,000 of the paper of the company 
in notes for various amounts, made eut on the note blanks of said 
company, payable to the ordeir of "ourselves," and indorsed, "Hopper- 
Morgan Co., Roger Morgan, Treas." The indorsement was without 
authority. One of the notes in question hère for $1,250 was also in- 
dorsed by Roger Morgan individually. Thèse notes, aggregating $50,- 
000, were delivered to one Trautwine, under the agreement they should 
be used as collatéral only, taken up and returned béfore maturity, and 
not becbme a charge against thé company. They hâd no légal incep- 
tion, àlthough Trautwine agreed to pay Morgan a certain percentage 
for their use. The notes were at once fraudulently diverted by Traut- 
wine. Thèse facts are not in dispute. 



352 158 PEDÏÏKAL BEPORTER. : 

Prior to this time Morgan, as treasurer, had issued another batch 
of notes, dated Mardi 29th, aggregating about the same amount, with- 
oiit authority or considération, indorsed in the same way, ail payable 
to the order of "ourselves." Thèse were also .delivered to Trautwine 
by Morgan under a similar agreement, and were also fraudulently di- 
verted by him. Ail the notes of both issues were made payable at 395 
Broadway, New York City. As ail of the notes of the first issue hâve 
either been gathered up and returned without payment, or hâve 
turned up in the hands of innocent holders for value, and hâve been 
proved agajnst the estate, that issue becomes imrnaterial, except as it 
bears on the question of gênerai knowledge among note brokers in 
Boston, Mass., of the invalidity of this class of notes, and knowledge on 
the part of this claimant and of the person from' whom he obtained 
them. Hence it will be understood I am speaking hereafter of the sec- 
ond issue of notes above described, of which the notes hère in ques- 
tion are a part; the, note for $1,350 being one of the originals, or one 
of a smaller batch issued about the same time, but of the same charac- 
teras the $5,000 note, and the two of $8,500 having been made and 
delivered by Morgan in place of a note of $5,000 of that issue before 
it became due. 

Tratitwine delivered the notes to one Morton, a note broker of Bos- 
ton, Mass., who was a party to the fraud evidently. There is no évi- 
dence hp was ever a hplder in good faith or for value. The notes in 
question hère were delivered by Morton to one Robinson, another note 
broker, who in turn delivered them to one Collins, another note broker, 
who in turn delivered them to one Hasseltine, another note broker, who 
was agent for the claimant hère, John B. PilHng, and is therefore 
charged with any knowledge Hasseltine had. Hasseltine kept no rec- 
ord of his transactions, or of thèse transactions with référence to the 
notes in question. The claimant insists that Hasseltine took the notes 
in good faith and for value. The burden was on him to show — prove 
— this fact, and to make full diselosure. Stewart v. Lansing, 104 U. 
S. 505, 36 I,. Ed. 866; King v. Doane, 139 U. S. 166, 173, 11 Sup. Ct. 
465, 35 L. Ed. 84; Lytle v. Lansing, 147 U. S. 59, 63, 13 Sup. Ct. 
354, 37 L, Ed. 78 ; Pana v. Bowler, 107 U. S. 543, 3 Sup. Ct. 704, 37 
L. Ed. 434, Failure to make full diselosure may fatallv weaken prcxjf . 
Stewart v. Lansing, 104 U. S. 510 (36 L. Ed. 866). 'So évidence on 
the subject is to be carefu;lly scanned. Lytle v. Lansing, 147 U. S. 68, 
13 Sup. Çt. 358, 37 L. Ed. 78. "If the amount paid is greatly dis- 
proportionate to the real value, the security may be regarded as hav- 
ing been obtained without paying anything for it." King v. Doane, 
139 U. S. 174, 11 Sup. Ct. 468, 35 L. Ed. 84. 

Hasseltine testifies, in substance : That he had sold notes to Pilling, 
father of claimant, in his lifetime, and since then had sold notes to Pil- 
ling. That he met Collins, who told him he had the $5,000 note and 
$1,350 note which he wished Plasseltine to take. That he paid Col- 
lins for the $5,000 note as follows : Was allowed $100 discount, gave 
him a note of $1,000 made by one Kelm, indorsed by G. I. Robinson, 
another note broker,, with collatéral ; gave up to Collins his individual 
note of $3,500, secured by collatéral, $140,000 of the common stock 
of the Lenox Hôtel, of Boston, Mass. ; also returned to CoU'-ns $350 
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of his checks, and plaeed a 835,000 Insurance policy on the lif e of 
Collins as a broker. Premium was $1,390.25, which Hasseltine paid 
in this way : $1,050 was deducted f rom the $5,000 note ; that is, $1,050 
was deducted from the $1,390 premium he was to pay. Says he can- 
not tell when he took the notes, but thinks it was in May, 1905 ; that he 
cannot tell when lie paid the Insurance premium ; could pay it when he 
got ready and that the insurance was dated February 25th. Also that 
he paid for the $1,250 note as follows : Discount allowed $31.25 ; bal- 
ance of the insurance premium $340.25 ; and returned to Collins of his 
(Collins') checks, which he (Hasseltine) held, $878.50. Says Collins 
told him he owned both notes. Cannot tell whether the notes he gave 
Collins were past due or not. Cannot tell how or when he paid the 
premium on the insurance. Now holds the policy as security for some- 
thing. Got it January, 1906, in another deal. It belongs to the John 
Pilling estate. He got the Helm note from Robinson. He cannot tell 
when he got it, or what he paid for it, and cannot tell what the con- 
sidération for Collins' $2,500 note was. Checks might hâve been for 
cash ; might hâve been discounts. Did not hâve possession of any of 
thèse things — "stufï" he called it — when he made the trade with Col- 
lins, except the checks. It ail belonged to Pilling, etc. It seems 
checks were given on balances and held, with understanding they were 
not to be presented until some fixed time, as other deals might be made 
and a balance found the other way, in which they were taken as if a 
payment were made in cash. The Plelm note was made by another 
note broker, who had a batch of some $50,000 of thèse notes, and who 
had dealings in regard to some of them with thèse other parties, or 
some of them. In short, the checks were a sort of I. O. U., if they ever 
existed. Pilling was sworn, and says he cannot tell when he got the 
notes, except it was prior to September Ist, and cannot tell what he 
gave for them ; keeps no books, but purchases about $100,000 of notes 
per year; is mixed up with Collins in the note business to quite an 
extent ; did not know at the time of this deal between Collins and Has- 
seltine ; cannot even tell what Hasseltine gave Collins. 

There is no évidence that this so-called collatéral, or the checks and 
notes, were of any value. A clerk of Collins says he was dealing in 
notes of no value, makers of no responsibility, and this was donc in- 
tentionally. There is évidence showing or tending to show that Pill- 
ing, Hasseltine, and the other brokers knew, at the time of this deal, 
that thèse Hopper-Morgan notes were in ill odor, worthless, and for 
some reason being bawked about Boston and transferred for about 
10 cents on the dollar, but not on account of the financial standing of 
Hopper-Morgan Company. Inquiry would bave disclosed ail the 
facts regarding thèse notes. True, Morgan wrote two or three letters 
to other parties regarding certain notes, stating those were good and 
would be met. But those letters did not refer to thèse notes, and 
there is no évidence Hasseltine knew of them, or relied on the state- 
ments therein contained. I hâve given a gênerai outline of the tes- 
timony only. There is no doubt in my mind that Hasseltine, who 
had had some of thèse notes before, knew the true character of thèse 
notes. I hâve no doubt it was a mère trade in "cats and dogs," paper 
"cats and dogs," and understood so to be. There was neither "good 
158 F.— 26 
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faith" nor "value" in the commercial sensé. Of course, property of 
value is the same as cash. It matters not what the standing of Pill- 
ing is, or was, except as bearing on his credibility. If a man intrusts 
his note deals to a trader in notes, who acts as his agent with gênerai 
authority, he is charged \yith the knowledge of his agent gained and 
in mind in so doing the business. 

Bona fîde purchasers and holders of commercial paper, fair on its 
face and not dishonored, are always 'to be protected ; but in this case 
the fraud of those who obtained and diverted the notes in question is 
iftipùtéd to subséquent holders and cast on this claimant the burden 
of showing he was a bona fîde holder for value, or that he took 
from some one who was. This he has whoUy failed to do. A decided 
badge 6i bad faith is that the $5,000 note, before due, was voluntarily 
returned to Morgan by claimant or' his agent, and the two notes, of 
$2,500 each, now presented, obtained from him in its place ; such notes 
being payable at a la ter day. This was done, evidently, to enable them 
to put the smaller notes ofï on some innocent persOn. The storm they 
saw impending broke too soon. It is not crédible that this claimant 
surrendered up and obtained two Smaller notes payable at a later day 
in exchange for the $5,000 note, séçking the charige hiihself , if he was 
a holder in good faith arid for value. At the time of such exchange it 
was çommon knowledge that thèse notes were fraudulently issued and 
had béen fraudulently diverted. The testimony of CoUins and Has- 
seltine is self-contradictory, is full of inhérent irnprpbabilities and in- 
consistçncies, and as a whole is not entitled to credénce. The référée 
did not give it fûll faith and crédit, and certainly 1 cannot. 

Whether the "stufï" vvhich Hasseltine says he gave Collins for the 
notes was pf any value is a question of f act, and I find it was not. It is 
strange that, if Hasseltine was purchasing the notes for Pilling, he 
shoulcl hâve paid part \n "cats and dogs" belonging to Pilling, not in 
his possession, and part in checks .ol Collins, not presented, not pro- 
duced hère, and in an Insurance deal, with which Pilling had nothing 
to do and in which he had no interest. . Their story of the transaction 
is sp.ihcpnsistent with hpnesty and fair deàling, and so improbable, 
except among those seeking to JHide the, true nature and purpose of 
their deals, that I find the claimant is not a holder of thèse notes in 
gpod faith and foi" value, and has failed to show that he was. Another 
badge. of fraud is found on one of tii'é $2,500 notes, taken after claim- 
ant says he beçame the pwner of the $5,000 note and made the ex- 
change. That; is indorsed by some one, and the indorsement erased, 
inkèql. over. This is not epcplained. In fact, both Pilling and his agent, 
Hassçltine, profess, ignorance. That they are ignorant on the subject 
is beyond beliefi When ^a witness wïllfully testifies falsely in one ma- 
terial regard, or conceals facts willfully in giving his testimony, the 
court may, disregard ail he says. The testimony of both Pilling and 
Hasseltine "is reniarkable for what they do not disclose regarding facts 
they i-nust hâve known. This fact is',of weight. Stewart v. Lansing, 
.104 U.' S, 506, 2.6 t. Ed. 866. 

The référée was right in rejecting this claim, and his order disal- 
lowing same is approved and confirmed. 
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BAMPORTH et al. v. DOUGLASS POST CARD & MACHINE CO. et al. 

(Circuit Court, E. 0. Pennsylvania. January 13, 1008.) 

No. 2. 

1. Tb.\de-Mabks— Identification of Product— Post Caeds. 

Uncopyriglited ixist eards are not entitled to protection as trade-marks 
either singly or coUectively, as they do not Identify and distinguish the 
product ot tbe manufacturer, but constitute the product itself. 

2. Saiie— Unlawftjl Compétition. 

The manufacturer of uncopyrighted post cards having no légal right to 
the exclusive production and sale tliereof, the manufacture and sale of 
like cards by a rival manufacturer may not be restrained as unlawful com- 
pétition. 

3. LiTERAEY PrOPERTY— UnCOPYKIGIITED PUBLICATION— EXCLUSIVE PrOPBRTY. 

Neither a book nor a photograph can continue to be the author's ex- 
clusive property after it bas been printed and offered to the public for 
sale without being copyrighted. 

[Ed. Note. — For cases in point, see Cent, Dig. vol. 33, Literary Prop- 
erty, §4.] 

Motion for Preliminary Injunction. 

E. A. Waters and A. H. Rosenfeld, for complainants. 
Frank S. Busser and George J. Harding, for respondents. 

J. B. McPHERSON, District Judge. The right declared by the 
complainants' bill to hâve been invaded is thus described in the first 
and second paragraphs : 

"(1) Your orators are engaged in the publication of illustrated post cards in 
England, and their sale in England and in the United States. The said busi- 
ness was establlshed in 1900 by your orators, and consists in illustrating post 
cards by pictures taken from life models and selling suoh illustrated cards, 
and was the first business of its kind to be establlshed in either England or 
in the United States and the Eastern district of Pennsylvania. Said busi- 
ness has been carried on under the name of Bamforth & Oo. continuously 
since then to the présent tlme. Owing to the fact that your orators were 
pioneers in this business and to the wide advertisement and high quality of 
their goods, the name 'Bamforth & Oo.' has become assoeiated in the public 
mind with your orators' products, and they are commonly spoken cf. bouglit, 
and sold by the trade as 'The Bamforth Card' throughout the United States 
and in the said Eastern district of Pennsylvania. 

"(2) And your orators further show unto your houors that they hâve manu- 
factured and sold throughout the United States and the said Eastern district 
of Pennsylvania certain post cards which, by reason of the pictures thereou 
placed and the titles thereto attached and the wide advertisement given thein. 
hâve attained to great popularity, hâve been much sought after, and hâve 
been sold in great uumbers. Thèse post cards so decorated and labeled are 
entitled : 'A quiet time at last' ; 'Everybody wôrks but father,' " etc. 

It is this right which the défendants are charged with violating; 
the acts complained of being thus set forth in paragraphs 3 and 4: 

"(3) Your orators further show unto your honors that the défendant Douglass 
is président of the Douglass Post Card & Machine Company, and the défend- 
ant Burge is secretary and treasurer of the Douglass Post Card & Machine 
Company, and that they are famillar with the réputation and value of tbe 
name 'Bamforth,' and with the above-mentioned illustrated post cards pub- 
iished by your orators, and the fact that they bave a high réputation, also that 
they are gênerai ly known under the name of 'Bamforth' ; that they, knowing 
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thèse facts and designing to obtaln the benefit of yonr orators' réputation, 
combliied with each other and with divers other persons at présent uuknown 
to your orators— whose names when discovered your orators pray that they 
uiay hâve leave to insert herein with apt words to cliarge them as parties dé- 
fendant hereto — uuder the uame of the 'Douglass Post Card & Machine Com- 
pany, Inc.,' hâve publislied and are publishing, and hâve sold and are selling, 
in the United States and the said Eastern district of Pennsylvania, postal c-ards 
on which was and is stamped either your orators' name, 'Bamforth & Co.' or 
the aforementioned pictures and titles of your orators, which hâve become 
linown to the trade as published by your orators, or both, copies of which 
are hereto attached. 

"(4) And your orators further show unto your honors that the défendants 
hâve made and are mailing a fraudulent attempt to obtain the benefit of yoin- 
orators' ' réputation made by reason of their herein beforé mentioned and 
other ilhistrated post cards, and of your orators' name 'Bamforth,' and to pasa 
ofF or cause to be passed off on the public goods not of your orators' publication 
as and for the goods of your orators. And your orators further say tliat 
the amount involved and the damages threatened, and which will be ineurred 
by yoùr orators. if the relief herein prayed for be not granted, greatly exceeds 
the sum of $10,000." 

As thus appears, the bill is directed aiçainst unfair compétition ; 
its object being further shown by the principal prayer, which asks for 
an injunction restraining the défendants — 

"from buying, selling, or dealing in' post cards not published by Bamforth & 
Co., but bearing the name 'Bamforth,' or bearing any of the pictures or titles 
or both herein above mentioned and attached hereto, and from obtaining or 
endeavoring to obtain the benefit of your orators' réputation by any fraudu- 
lent use of the name 'Bamforth,' or of the herein above mentioned illustrated 
cards in the business of selling or mariufacturing or publishing post cards il- 
lustrated from lif e models ; and from using or selling or In any manner part- 
ing with machinery, blocks, and plates employed in producing illustrated post 
cards whereln the name bf 'Bamforth,' or wherein the above named pictures 
and titles or both appear, and froni shipping or parting with any such cards, 
advertisements, or circulars which they may hâve in their possession, but that 
such cards and circulars be delivef ed up to be destroyed ; and that the défend- 
ants bei cbmpelled to render a fuU, true, and perfect account of ail profits 
which they hâve made by the use of the said name 'Bamforth,' or by the use 
of the above mentioned titles and illustrations, or both ; and that the défend- 
ants be decreed to pay over tô your orators ail such xirofits, togcther with 
the costs of this suit." 

A further prayer asks : 

"That the défendants be compelled to pay your orators compensation for ail 
damages and injury they hâve by their fraud occasioned, together with such 
other équitable relief as to your honors shall seeni meet." 

Upon the bearing of the pending motion, the following facts ap- 
peared: The complainants may, or may not, hâve been the origina- 
tors of the business described in paragraph 1, but it is undoubtedly 
true that for several years before the filing of the bill they bave been 
making pictures from life models by a photographie process, and 
hâve been extensively engaged, in this district and elsewhere, in sell- 
ing post cards illustrated by thèse pictures. The photographs were 
made by the well-known process. Living persons posed for the pic- 
ture, a négative was obtained in the ordinary way, and duplicates 
were printed therefrom upon post cards, which were afterwards of- 
fered for'Sàle to the public, and were sold in large numbers. So far 
as appears from the évidence, none of thèse photographs bas ever 
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been copyrighted, either in this country or in Great Britain. It is 
true that some of them bear npon their face the statement that they 
hâve been copyrighted; but, if such statement has any value as évi- 
dence, it has been satisfactorily disproved, and the fact has been 
shown to be that, so far as several of the photographs are concern- 
ed, the statement is altogether untrue, no efifort to obtain a copy- 
right having ever been made; and, so far as others are concerned, 
if a formai copyright was ever obtained, it was invalid, because of 
previous publication and sale. 

The défendants hâve made exact copies of the complainants' 
photographs by the half-tone process, and are selling the copies upon 
post cards at a much lower price than the originals can be sold. They 
hâve been engaged in this business for more than a year. At first 
they printed and sold their half-tone cards with the name "Bam- 
forth & Co." thereon, as vvell as the titles of the pictures ; but, upon 
the advice of counsel, the use of the complainants' name was soon 
discontinued. No cards bearing their name had been printed for 
several months before the bill was fîled, and the défendants disclaim 
any intention to résume its use, conceding that such action on their 
part was improper, and that a threatened continuance thereof should 
be enjoined. But they claim the right to go on with the reproduction 
of the subjects and the titles of complainants' cards, taking the posi- 
tion that thèse cards are uncopyrighted photographs which hâve 
been dedicated to the public by repeated sales, arid may therefore be 
copied freely by any person and by any process. 

In my opinion this position cannot be successfully assailed. No 
question under the law of trade-marks or the law of unfair compéti- 
tion is now involved. Thèse cards are not trade-marks, either sing- 
ly or collectively, in any sensé of the word. They do not identify 
and distinguish the complainants' product, but are the product itself ; 
and there can be no question of unfair compétition, because the 
complainants hâve no légal right to the exclusive production and 
sale. It would be useless to elaborate a subject so well imder- 
stood. A photograph, if it be also an artistic production, the resuit 
of original intellectual conception on the part of the author, may be 
copyrighted with the same efifect as if it were a book ; but, without 
this protection of the fédéral statutes, neither the book nor the photo- 
graph can continue to be the author's exclusive property, after it 
has been printed and ofifered to the public for sale. No authorities 
need be cited for so plain a proposition. The copyright statutes 
would hâve been unnecessary if the author had been able to protect 
the fruit of his mental efforts in any other way; and, if he déclines 
or omits to avail himself of the protection thus provided, he is con- 
clusively presumed to hâve presented to the public the product of 
his créative powers, although he may bave had no intention of 
making such a gift. No doubt a photograph might be adopted as 
a trade-mark to distinguish a manufactured article ; but, how a pho- 
tograph, if it be also a work of art and therefore capable of copy- 
right, can be the subject of unfair compétition, I am unable to un- 
derstand. The only possible way to compete with such a photograph 
is to reproduce it, and any one may do this lawfully after it has been 
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published, unlèss the protection of the fédéral statutes concerning 
copyright has previously been obtained. The question, therefore, 
dbes not belong to the région of unfair compétition, but concerns 
the subject of copyright alone. If the photograph is artistic and has 
been copyrighted, its reproduction is forbidden. If no copyright 
at ail, or — what cornes to the same thing — no valid copyright, has been 
obtained, the author has no exclusive right in the product of his ar- 
tistic skill, and to copy is therefore not to compete unfairly in a légal 
sensé, but to compete with the full sanction of the law. 

A preliminary injunction must be refused. Disposition of the costs 
accrued upon.this motion will be made upon final hearing. I need 
scarcely add that this décision rests solely on what I believe to be 
the défendants' légal right, and does not imply an approval of their 
deliberate appropriation of what is morally the complainants' prop- 
erty, although it has negligently or ignorantly been left without adé- 
quate protection. 



THE JEFFKRSON. 
(District Court, E. D. Virginia. January 14, 1908.) 

Salvage— Nature or Sebvice— Vesskl in Dry Dock. 

Tlie Word "salvage," as used In the maritime law, contemplâtes serv- 
ices rendered In connection with périls of the sea and to vessels or other 
craft and instrumentaJitles In use in the navigation of the sea or other 
waters, and there can be no lien for salvage for services rendered to a 
vessel wbile in a dry dock permanently attached to the shore for repairs 
in extlngulshing a flre communicated to such vessel from buildings on the 
land ; nor is a suit to enf orce a çlaim for such services within the ad- 
miralty jurisdiction. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, pp. 
,63i2-6,315; vol. 8, p. 7794.] 

In Admiralty. Libel to recover salvage. 

Thorp & Bowden, for libelants. 

H. Putnam and Loyall, Taylor & White, for respondent. 

WADDILL, District Judge. The libel in this case was filed by E. 
A. Simmons, late master of the steam tug Helen, "in behalf of him- 
self and others interested as salvors," against the steamship Jefifer- 
son, one of the Old Dominion Steamship Company's vessels plying 
between the cities of Norfolk, Va., and New York, to recover for salv- 
age services rendered in aiding to extinguish a fire on said steamship 
while in the dry dock of the Newport News Shipbuilding & Dry Dock 
Company, at Newport News, Va. 

The cause is now before the court upon exceptions to the libel tak- 
ei,i by the owners of the Jefiferson, which présent for détermination 
the question of whether or not the Jefiferson while thus in dry dock is 
subject to a claim for salvage. The précise point in issue seems not 
to hâve been decided before. Certainly no case has been brought to 
the attention of the court specifically passing thereon, though the cases 
of Cope V. Vallette Dry Dock Co., 119 U. S. 625, 7 Sup. Ct. 336, 30 L. 
Ed. 501, and The Warfteld (D. C.) 120 Fed. 847, bear strongly upon 
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the subject. In the first-named case the Suprême Court held that a 
dry dock permanently attached to the shore, and not intended for 
navigation, was itself not a subject of salvage service, and in the lat- 
ter Judge Thomas, of the Eastern District of New York,* decided 
that a vessel undergoing repairs in a diy dock was not the subject 
of a maritime lien for an injury sustained while therein by a person 
falling through one of her hatches. The correct détermination of this 
case must dépend more upon the proper considération of the gênerai 
principles of maritime law applicable to salvage awards than upon 
décisions definitely controlling the same. The éléments of a salvage 
claim may well be taken into account in this connection, including the 
kinds of property against which it can be asserted, together with 
the character of service, and where the same may be performed. 

Salvage is not based upon the mère right of compensation for work 
done and labor performed, but upon public considérations affecting 
the interests of commerce, the advancement and safety of navigation, 
and the security of lives and protection of property of those engaged 
in the hazardous service. In arriving at the amount of such an award 
the courts especially take into account the risks involved to the salvors, 
the enterprise, labor, and skill displayed, the value of the property 
salved, the extent of the danger from which it was saved, and also the 
value of the property and apparatus used in the expédition. Thèse, 
however, hâve relation to périls encountered and services rendered 
and performed to vessels actually engaged in commerce, either on the 
high seas or other public navigable waters. The ship's business, the 
character of péril, and its locality, one and ail, are important considéra- 
tions. The Jefïerson at the time of the service sued for was not a 
médium of commerce subject to dangers and liazards of the seas. She, 
on the contrary, was in an unseaworthy condition undergoing repairs. 
She could not move of her own volition, nor could she be used at the 
time in furtherance of commerce. She was neither pursuing nor ca- 
pable of engaging in her ordinary business of navigation of the seas. 
In the Hendrick Hudson, 3 Benj. 419, Fed. Cas. No. 6,355, the court 
says: 

"The fact that the structure has the shape of a vessel, or had been once 
used as a vessel, or can by proper appliances be again used as such, cannot 
affect the question. ïhe test is the actual status of the structure as being 
fairly engaged in commerce or navigation." . 

In The Warfield (D. C.) 130 Fed. 847, supra, Judge Thomas said: 

"In her position, on the dr.y dock, she was not only out of commission and 
withdrawn from navigation, but also incapable of navigation." 

Nor can it be said that the libelants rendered their services in sav- 
ing the Jefiferson from a péril of the sea, which is manifestly the char- 
acter of loss for which a salvage award is made, Hughes, Adm'r, 129 ; 
The Charlotte, 3 W. Rob. 68. The libel avers, in substance, that while 
the Jefïerson was on fire, and in a dry dock from which ail water had 
been withdrawn, the Helen hurried to the scène, and while lying at the 
bulkhead of one of the piers, and as close to the dry dock as possible, 
she, along with other tugs, playëd streams of water from their fire 
hose upon said steamship Jefferson, and continued so to do until the 
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fire wascornpletely extinguished, and that "during ail of whicli time 
libelant and said salvors rendered every possible assistance to said 
steamship, and during- ail of which time libelant and others entitled as 
salvors as aforesaid underweni great siiffering from smoke, flame, and 
sparks, and endured great hardship from exposure to the wind and wa- 
ter in the bitter coldness of the weather, and libelant and other salvors 
incurred great danger from said smoke, fiâmes, and sparks, and from 
electric wires, falling pôles, adjacent burning buildings," etc. This 
, language makes it clear that the péril in which the Jefïerson was plac- 
ed arose from a fire on the shore, and that there was no péril in connec- 
tion with the sea, or the navigation thereof, other than that the libel- 
ants by means of the fire hose of their tug played the water from the 
harbor on the fire, with a view of extinguishing the same. In Bene- 
dict's Adm. (3d Ed.) § 300, this définition of salvage is given: 

"The rlght to salvage dépends solely upon the considération that the prop- 
erty has tieen saved to the owners from maritime péril by the salvor." 

In the case of The Emulous, 1 Sumn. 207, Fed. Cas. No. 4,480, 
Story, J., said: 

"I take it to be very clear that, whenever the service has been rendered in 
saving property on the sea or wrecked on the coast of the sea, the service is, 
in the sensé of the maritime lavr, a salvage service." 

And Chancellor Kent in his Commentaries (volume 3, p. 245) says 
that salvage is "founded on the principle of rewarding individual 
spontaneous and meritorious services rendered în the protection of the 
lives and property of others on the sea or wrecked on the coast of the 
sea." Judge Marvin in his valuable work on Wrecks and Salvage 
(page 104, § 97 [1858 Ed.]) says: 

"Salvage is a compensation for maritime services rendered in saving prop- 
erty or rescuing it from impending péril on the sea, or wrecked on the coast 
of the sea, or on a public navigable river or lake, where Interstate or foreign 
commerce is carried on." 

The locality of the péril may also be said to be important in the dé- 
termination of the liability for an award for salvage in a case like this. 
In Abbott's L,aw of Merchant Shipping (13th Ed.) p. 539, it is said : 

"Before the aets of Parliameut presently mentioned, if the salvage was per- 
formed at sea or betvveen high and low water mark, the court of admirdlty 
had an original jurisdiction over the subject, and would fix the sum to be 
paid, and adjust the proportions, and take care of the property pending the 
suit, or, if a sale was necessary, direct a sale to be made, and divide the 
proceeds between the salvors and the proprietors according to equity and 
reason." 

See, also, 2 Ency. of L,aws of England, p. 368 ; Benedict's Adm'r (3d 
Ed.) § 111. In! Kennedy's Civil Salvage (3d Ed.) p. 1891, the périls 
for which an award for salvage under the modem English practice 
may be made, is thus limited : 

"When in danger, either at sea, or on the shores of the sea, or in tidal wa- 
ters, or on the shores of tidal waters." 

In Ex parte Easton, 95 U. S. 68, 34 L. Ed. 373, the Suprême Court 
thus déclares the sources of admiralty jurisdiction: 
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"Admiralty and maritime jurisdiction is conferred by the Constitution. 
and Judge Story says it embraees two great classes of cases — one dépendent 
upon locality, and the other upon the nature, of the contract." 

In Kifty Thousand Feet of Timber, 2 Low. 64, Fed. Cas. No. 4,783, 
Judge Lowell says : 

"A suit for salvage is neither contract nor tort It resenibles the iatter ; 
it being a proceeding for unllquidated damages and In depending on locality." 

The conclusion of the court is that the word "salvage," as used in 
maritime law, contemplâtes services rendered in connection with pér- 
ils of the sea, and to vessels and other craft and instrumentalities in 
use in the navigation of the sea, as distinguished from those arising 
from ordinary casualty, such as fire or other damage to property on 
land, not itself subject to admiralty jurisdiction. The mère fact that 
the property upon which the fire was extinguished was that of a vessel 
will not suffice. There must hâve been a sea péril from which it was 
rescued, and the vessel itself must hâve been at the time the sub- 
ject of a sea péril, in order to support a maritime lien, and afford jur- 
isdiction in rem in the admiralty. The principles upon which salvage 
is awarded, the beneficiaries of such allowances, and the kinds of prop- 
ert}^ subject to such claims entirely exclude the idea of extending that 
doctrine to services of any kind, however meritorious, arising from 
causes originating upon the land, or to property on the land, not cast 
thereon from a wreck on the sea. The claim for salvage services grow- 
ing out of a collision with a dry dock in Cope v. Vallette Dry Dock Co., 
119 U. S. 625, 7 Sup. Ct. 336, 30 L. Ed. SOI, was denied, and it woukî' 
seem to follow that, if the dock itself was nOt, the legitimate subject of 
the admiralty, a vessel therein, out of the water, withdrawn for the 
time being from the designs and purposes of commerce, would not 
be the object of a maritime lien, and afford jurisdiction, for a mari- 
time claim such as an award for salvage. Counsel for the libelants 
cite The P '^ert W. Parsons, 191 U. S. 17, 24 Sup. Ct. 8, 48 L. Ed. 
73, and ea stly insist that under the language used by Mr. Justice 
Brown in that case, at pages 33 and 34 of 191 U. S., at pages 13 and 
14 of 24 Sup. Ct. (48 L. Ed. 73), in which he says that repairs made 
on a vessel in a dry dock are not necessarily to be deemed as made 
on the land, they are entitled to maintain this case. Whatever force 
there may be in the position of counsel, it can hardly be said that the 
ruling in that case would be in any sensé conclusive of the one un- 
der considération hère. That was not a case of salvage, but one aris- 
ing out of contract for supplies furnished a domestic vessel, and for 
which a lien was claimed under the laws of the state, and enforced in 
the admiralty. The claim in such case was in no sensé dépendent upon 
locality, but was one of a maritime character, and the statutory lien 
for which was enforceable alone in the courts of the United States. 
The GHde, 167 U. S. 606, 17 Sup. Ct. 930, 42 L. Ed. 296. The case 
of The Plymouth, 3 Wall. 20, 33, 34, 18 L. Ed. 125, will be found to be 
of spécial interest in connection with the subject under considération. 
That was a case of tort arising by reason of the négligence of the mas- 
ter and crew of a vessel allowing fire to spread from their ship to prop- 
erty on shore, and burning the same. The Suprême Court held that 
such loss was not the subject of admiralty jurisdiction, that the dam- 
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âge sued for was sustained wholly upon the land, and that the fact 
that the cause of the damage originated on water siibject to admiralty 
jurisdiction did not make the case one for the admiralty, and, after 
emphasizing the fact that the jurisdiction of the admiralty over mari- 
time torts depended upon locality, Mr. Justice Nelson, discussed mix- 
ed cases where the cause of action arose partly on land and partly on 
water, and demonstrated conclusively that cases like The Robert W. 
Parsons, supra, for supplies furnished a ship, belonged to the class 
not dépendent upon locality, but was controlled by the contractual re- 
lations of the parties. 

lyibelants also cite sundry cases in which salvage has been awarded 
for services in connection with saving vessels frora burning piers or 
docks. Thèse cases, however, turn upon entirely différent considéra- 
tions from the one in hand, as do also cases having relation to the 
saving of wrecked property on the sea or the shore of the sea. 
, It follows from what has been said that the libelants upon the facts 
and circumstances of this case are not entitled to assert à salvage claim, 
and that this court is therefore without jurisdiction to entertain this 
Hbel for such service, and the same should be dismissed, and a proper 
decree to that end will be entered. 



REINIGER V. BARBIE et al. 

(Circuit Court, E. D. Pennsylvania. .Tanuary 7, 1908.) 

No. 68. 

Pabtnership— Associates Who Abe Not in Fact Partners— Liabilitt to 
Third PERSiONS Who Know the Facts. 

An owner of an uiidivided interest in property vvho \yitl\ tlie other 
owners trausacted business witli référence to such property uiider a 
, Company name, wbere there was in fact no partnersliip between tliem, 
cannot be held liable as a partner on a note given by the others in the 
name of such compahy, but for which he refused to assiune personal lia- 
bility, to one who had been thelr légal adviser, and was fully acquainted 
with ail the facts as to their relationshlp. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Pai-tuersUip, § 52.] 

At Law. On motion for new trial. 

Bamberger, Levi & Mandel, for plaintiff. 

Wm. Y. C. Anderson and Wm. Jay Turner, for défendant George 
Barrie. 

HOLLAND, District Judge. This is a suit on a note for $:|,500, 
dated December 10, 1903, against George Barrie as surviviug partner 
of Ernest B. Denison, John Harvey Curtis, and William Wright, co- 
partners, formerly trading as the Pennsylvania-Kansas Improvement 
Company. The note was signed : 

"Pennsylvania, Kansas Improvement Company, by William Wright, Vice 
l'resident. and by Ernest B. Denison and John Ilarvey Curtis." 

, t 

George Barrie, who résides in Philadelphia, refused to sign the note, 
but the plaintifï seeks to hold him as a partner with the parties signing 
it. Denison and Curtis were interested as owners in coal and oil lands 
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and leases in Kansas. Wright was also interested in the same kind of 
property, and both thèse parties had offices in Chicago. In April, 190a, 
the plaintiff went into the employment of William Wright, who was 
then doing business as WilHam Wright & Co., 604 Chamber of Com- 
merce Building, Chicago, at a salary of $1,200 per year. About this 
time Wright, Denison, and Curtis ail became interested in several en- 
terprises, and among them the Pennsylvania-Kansas Improvement 
Company, of which the plaintiff was made the secretary and treasurer,. 
and at the same time became the légal adviser of thèse parties in ail 
their "several concerns." The plaintiff, 73 years of âge, is an ex- 
perienced lawyer, had been a judge in the state of lowa for 15 years, 
a state senator for 8 years, and at the time of his employment by 
Wright, because of his expérience in law, was to act as counsel for 
them in ail matters of law pertaining to the management of their in- 
vestments. Barrie became the owner of a one-fourth interest in the 
Kansas investments in the spring of 1903, and subsequently met 
Wright, Denison, and Curtis a number of times at the various offices 
of thèse parties. Thèse parties were not partners in fact. They were 
one-fourth owners of the properties and leases owned by the four per- 
sons named, and the plaintiff, who was their counsel, knew ail this, 
and knew that this relation never changed. The plaintiff prepared 
]3apers to incorporate the Pennsylvania-Kansas Improvement Company 
imder the laws of the state of Kansas, but was subsequently abandon- 
ed, for the reason that the laws of that state held the incorporators liable 
to an additional amount equal to the capital stock. The défendant Bar- 
rie. however, who had taken a conveyance of a one-fourth interest in 
the properties, was under the impression that the incorporation had 
been effected, and he was acting as président. 

In the fall of 1903 Wright, Denison, and Curtis induced the plaintiff 
to loan them $3,500. He was to receive certain collatéral, and, in ad- 
dition, requested that the four parties should sign the note in order to 
make them individually liable, and, in order to secure the signature of 
Barrie, who lived in Philadelphia, the following telegram was sent : 

"Chicago, Ills.. Dec. 3. 

"Oeorge Barrie. I.Slf! Walnut St., Phila., Pa. Can relieve présent strain by 
îïettiiig funds froiii Reinlger on tlie note of Penn Kaau so signed by Wright 
Deulson & Curtis only provided we get your approval of oiir action! No eu- 
tlorsement by you necessary. Denison & Curtis secure him persoiially by put- 
ting np one half their interest in oil and get money until April tirst kindly 
wire us your approval on receipt of this. Denison & Curtis," 

The défendant Barrie, under the impression he was président of a 
corporation, replied by wire on December 4, 1903, as follows : 

"Dec. 4, liWfâ. 

"Denison & Curtis, 735 Stock Exchange Building, Chicago, Illinois. As an 
offieer of the Penti Knn, I approve of loan, but will assume no personal re- 
sponsibility of any kind. 
"[Charge.] Geo. Barrie" 

On December 7th, after he had sent his telegram in regard to the 
note, he received information that the corporation had not been effect- 
ed, and that the plaintiff, Judge Reiniger, was of opinion that they 
could be held as partners. This was the first intimation he had of any 
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such supposed liability, and on D.ecember llth Judge Reiniger, over 
his own signature, wrote the défendant : 

"At the request of William Wright, I write you in référence to the présent 
status of thB Penn-Kan-Company, and \¥0nld say that, as the company was 
not incorporated, it is niy judgment that in law it would be held as a co- 
partnership and that each meniber will be Ilable to third parties as a co- 
partner no matter what the private ùhderstanding uiay be between the par- 
ties, as to ail matters within the legltimate scope of the business undertaken 
by the company." , 

On December 18th the plaintiff a.gam wrdte défendant: 

"I agreed to loau the Peun-Kan-Co. $3500.00 if you and Wright would ap- 
prove of it, and C. & 0. showed me a telegram f rom you approving the loan 
offlcially -and with Wright's approval I made the loan, and the amount was 
placed to the crédit of the Penn-Ivan-Co." 

It is clear the plaintiff was fully a,ware of the fact that no copart- 
nership actually existed between thèse parties. He was a skillful law- 
yer, acting as their private counsçl in ail their transactions, and was 
fully acquainted with their exact status. He knew more about the con- 
cern than the parties did themselves. When he loaned the $3,500 to 
the Penn-Kan-Company, he knew that they were not copartners, and 
had notice f rom the défendant that he would not be personally re- 
sponsible. The défendant, however, supposing that he was the prési- 
dent of a corporation, sent his approval officially. So that the plaintiff 
knew more of the facts than the défendant Barrie, and it cannot be 
said that he was deceived in any manner whatsoever as to the rela- 
tionship of Barrie to the other three parties. 

Confiding in the légal advice of Judge Reiniger, the plaintiff, that 
the four owners of this Kansas property could be held as partners, 
Barrie, the défendant, who was one of them, subsequently endeavored 
to extricate himself from such a légal, liability, and in a number of 
documents drawn by Judge Reiniger, and some by other parties, the 
défendant with the other owners of the properties were named as 
members of a partnership. During ail this time Judge Reiniger was 
aware that as a matter of fact no partnership existed; and he cannot 
now hold them to be partners simply because he knew and advised 
them that they were liable as partners to other parties who were not 
as fully informed of the actual facts as the plaintiff. He has not been 
deceived either by any innocent or intentional a et on the part of the 
défendant as to the relationship existing between the parties who own- 
ed the Kansas leases and property. 

There is no case cited, and I take it that none can be found, where 
it is held that a number of persons, who associate themselves together 
as owners of property in fee simple and who are not partners in fact, 
can be held as such by one with whom they transact some business who 
has been their légal adviser and fully acquainted with ail the facts as 
to their relationship. In the cases cited by the plaintiff 's counsel where 
persons, not partners in fact, but who hâve associated themselves to- 
gether in the trarisaction of some business under a name in which they 
intend to bè incorporated, or in the name of the parties themselves, 
hâve been held liable as partners to third parties, there has been a fail- 
ui:e to properly inform the third party as to the exact status and to 
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some extent hë has been misled. In ail such cases, of course, tlie par- 
ties are held liable as partners, but not so where a person knew the 
exact relation, and especially where he acted as counsel for the party 
whom he subsequently seeks to hold as a partner. At the trial of the 
case, after hearing ail the évidence both for the plaintiff and défend- 
ant, the jury was instructed : 

"That under the facts In this case tbere is not suflQcient évidence to establish 
that tbe défendant Barrle was a partner and liable on this note, and your 
verdict should be for the défendant." 

Thereupon a motion for a new trial was filed, and the direction of 
the court assigned as a reason therefor. The uncontradicted évidence 
clearly established that no partnership existed in fact, and this was 
known to the plaintiff, who was in no respect whatever misled or de- 
ceived when he took the note in question. There was therefore no 
question of fact as to the defendant's liability for the jury to pass upon. 

Motion and reasons for a new trial are overruled, and a new trial 
refused. 



SMITH V. MUTUAL LIFE INS. CX). OF NEW YORK et aL 

(Circuit C!ourt, D. Massachusetts. Deeember 31, 1907.) 

No. 396. 

BANKRTJPTCT— ASSETS— RECOVERT— CONSIDEEATION FOB ANNDITT. 

A bankrupt, whlle Insolvent, on January 2, 1901, purchased for $2,830 
a deferred annulty from défendant, a mutual life Insurance company, de- 
fendant agreeing to pay the bankrupt $1,000 a year for the rest of bis 
life, beglnnirig July 1, 1916. Held, tha.t as the defendant's contract was 
wholly executory, so far as it was concerned, and as the défendant was 
beneflted and not harmed by a termlnatlon thereof In 1907, the bankrupt's 
trustée was entltled to élect to cancel the contract and recover the con- 
sidération paid by tbe bankrupt therefor, for the beneflt of creditors. 

In Equity. 

Jeremiah Smith, Jr., and Fish, Richardson, Herrick & Neavç, for 
complainant. 

Reginald Poster and William D. Turner, for défendants. 

LOWELL, Circuit Judge. Dunning paid to the défendant $2,830 
on January 2, 1901. In considération thereof the défendant agreed to 
pay him $1,000 a year for the rest of his life, beginning July 1, 1916. 
Dunning was adjudged a bankrupt January 12, 1903. On February 
4, 1907, Smith, his trustée in bankruptcv, filed in the Suprême Court 
of Massachusetts a bill in equity against the respondent, which was 
duly removed to this court. The bill sets out the facts above stated, 
and that Dunning was insolvent at the time of the payment to the de- 
fendant. The bill offers to return to the défendant the agreement above 
mentioned, and prays that the défendant be decreed to return to the 
trustée the sum of $2,830 originally paid by the bankrupt. To this 
bill the défendant has demurred. 

It is admitted on both sides (1) that the bill sufficiently allèges Dun- 
ning's insolvency; (2) that the court may assume that the défendant 
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was ignorant of this fact, and that it received payment from Dunning 
in good faith ; (3) that the contract made betweeiv Dunning and the 
défendant was upon an adéquate considération, and might hâve been 
enforced by Dunning. By virtue of the Statute of Elizabeth, a trus- 
tée in bankruptcy can recover from the holder property transferred by 
the bankrupt in fraud of his creditors, unless the holder is a bona fide 
purchaser for vakie. This right of the trustée may come into controver- 
sy in many ways. Thus the trustée rnay recover goods from one who 
bought them, unless value was paid by the purchaser to the bankrupt 
before notice 6f the latter's fraud. In the case at bar the money was 
paid, not by an alleged purchaser for value, but by the bankrupt him- 
self, and it is the very price paid, and not the object bought with it, 
which the trustée hère seeks to recover. Nearly every transfer for a 
considération, however, can be treated as an exchange, in which some- 
thing is given by each party to the other. A fraudulent transfer of 
money is within the terms of the Statute of Elizabeth as well as a 
fraudulent transfer of land or of goods. Where the bankrupt has 
paid money to an honest vendor in the purchase of goods, such as a 
horse or a coat, the bargain cannot be canceled, although the goods be 
ofïered fôr'retuirn. Value has beén giVen by the vendor for the bank- 
rupt's money. The sale is complète and cannpt be rescinded. The 
court has hère to décide a case in which the value given for the bank- 
rupt's money was not land or goods, but a valid executory agreement. 
Does that agreement, binding upon the défendant, constitute value paid 
by him for the money he has received? Is the agreement the équiva- 
lent of a chattel? The la\v is settled Otherwise, if the defendant's part 
of the contract is wholly executory at the time the action is commenc- 
ed. This has been held in cases where a note, a mortgage, or other 
agreement to pay money was given by the purchaser to the insolvent. 
Hardingham v. Nichols, 3 Atk. 304; Baldwin v. Sagar, 70 111. 503, 
507; Kitteridge V. Chapmah, 36 lowa, 348, 351; Dixon v. Hill, 5 
Mich. 404, 409 ; Blanchard v. Tyler, 13 Mich. 339, 86 Am. Dec. 57 ; 
Arnholt v. Hartwig, 73 Mo. 745; Young v. Kellar, 94 Mo. 581, 7 S. 
W. 393, 4 Am.' St. Rep. 405 ; Haughwort v. Murphy, 31 N. J. Eq. 118 ; 
Ereeman v. Deming, 3 Sandf . Ch. (N. Y.) 327. If, therefore, the de- 
fendant's contract in the case at bar waS Vvholly executory at the time 
this bill was filed, the complainant must prevail. The défendant con- 
tends that its agreement is no longer completely executory on its part, 
but that it will : incur loss beyond the loss of its bargain, and that, by 
the rescission proppsed, it will be left in a position worse than that 
which it occupied before. the contract was made. , It seeks to liken the 
agreement in question to a policy of insyrance. Although no loss has 
happened, yet the premium on an Insurance policy paid in fraud pf 
creditors eannot.be recovered from a bona fide insurer after the ex- 
piration of part of the term of the policy. The contract does ijot re- 
main wholly executory oii the part of the insurer; the insured has 
been protected during the time which has elapsed. 

But the agreement in the case at bar is, in many respects, the con- 
verse of a policy of life Insurance.: The defendant's liability to pay the 
annuity I is conditioned upon Dunning's remaining alive beyond July 
1, 1916. The price of the conditional annuity promised by the défend- 
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ant in 1901 was fixed in view of this contingency. In 1907, when the 
bill was brought, Dunning's chance of living beyond July 1, 1916, had 
appreciably increased. During the six years he had received nothing, 
either in money or in protection. On the contrary, if the contract is 
now rescinded, the défendant will hâve profited materially from the 
lapse of time. It has received interest and has given nothing. In or- 
der to obtain in 1907 an annuity like that hère in question Dunning 
must hâve paid a considerably larger premium than that charged him 
in 1901. This larger premium may be taken to be the présent value 
of the agreement hère in controversy. Hence the cancellation pro- 
posed by the trustee's bill relieves the défendant from a contract having 
a greater value than the amount which the défendant is required to re- 
fund. The défendant is therefore placed, not in a worse, but in a bet- 
ter position than it occupied before the contract was made. This may 
be stated in another manner. The defendant's promise to pay money 
is conditioned upon two things, payment of the premium by the bank- 
rupt, and the bankrupt's survival. Survival is not value, indeed, but 
it is a condition in the defendant's favor, the existence of which ma- 
terially diniinished the money payment required. Since the payment 
by the bankrupt, nothing has been donc to carry out the contract, ex- 
cept that the survival has been partly accomplished. This is no part 
of the defendant's exécution of the contract; it furnishes the défend- 
ant no basis for résistance to the trustee's demand for repayaient; it 
rather supplies an additional reason why the demand should be granted. 

The fact, if it be inf érable from the face of the record, that the 
défendant is a mutual company, whose assets belong to its annuitants 
and policy holders, in no way alters the case. By the cancellation of 
the Dunning contract, the financial condition of the other annuitants 
and policy holders will be demonstrably improved. 

It follows that the demurrer must be overruled. 



lu re ALTON MFG. CO. 

• (District Court, D. Rhode Island. jHuuary 7, 1008.) 

No. 7;:Î3. 

Replkvin—State L,aw— JuRisDicTioN — Natube of Proceedino. 

Under the Rliode Islaiid law, an action of repleviii is so far a proceed- 
ing iii rem that. unless the res has actiially been takeu possession of hy 
the offleer. the court is without Jiirisdictlon to detemdne the question of 
title. 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 42, Replevin, § 118. 

Jurisdiction as afireeted by state laws, see note to Barling v. Baidc of 
Rritish Xorth America, 1 C. C. A. 513.] 

Baskkuptcy— Receivers— AproiNTMENT— Time. 

Wbere un order appointing a recelver in bankruptcy directed that lie was 
appointed receivev ot ail goods, chattels, proiierty. and effects of the bank- 
rupt corporation, his appointment on hls subséquent qualification dated 
from the entvy of the decree. 

Same— Receiviîrs— RiGHT TO Possession. 

AVhere a seller of property to a bankrupt sought to recover the prop- 
C'J'ty in replevin, but the writ was not semed until after au order of the 
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bankruptcy court had been entered apiwiiiting a receiver prior to adjudi- 
cation, a subséquent levy was vold as an intringement on the jurisdiction 
of the banljruptcy court; tlie seller not being entitled to iguore tbe re- 
celyer's right of possessiou, as tbe sale, eveu though voldable, vested title 
, in the bankrupt, and title was still lu tbe bankrupt at date of tbe ap- 
pointment of a receiver. 

In Bankruptcy. Receiver's pétition for return of goods replevied by 

writ froru the state court. 

Edwards & Angell, for petitioners. 
John W. Sweeney, for receiver. 
O. H. Brogdan, for bankrupt. 

BROWN, District Judge. An involuntary pétition in bankruptcy 
against the Alton Manufacturing Company was filed November 18, 
1907. Oh November 19th, at 9 :30 a. m., upon pétition, a receiver was 
appointed, and the amount of his bond was fixed at $25,000. The 
receiver's bond was filed about 1 :30 p. m. Between the entry of the 
decree appointing a receiver and the fîling of his bond, a writ of 
replevirl from the state court was served, and a state officer took pos- 
session of goods — 10 induction motors^which 'had been purchased 
by the Alton Manufacturing Company of the persons who were plain- 
tiffs in replevin. The goods were seized while in the basement 
of the Alton: Company's mill, and in the possession of said company 
or of its assignées. The act of bankruptcy charged in the creditors' 
pétition was the making of a gênerai assignment for the benefit of 
creditors. 

The Suprême Court of Rhode Island has held that an action of re- 
plevin in that state is so far a proceeding in rem that, unless the res 
has actually been taken possession of by the officer, there is nothing 
before the state court, and the court is without jurisdiction to décide 
the question of title. Warren v. Leiter, 24 R. I. 36, 39, 52 Atl. 76. 

If jurisdiction was acquired by the state court, it was not earlier 
than the time of seizure, about 11 o'clock a. m. We need not consider, 
therefore, whether the writ was sued out before the filing of the péti- 
tion in bankruptcy, nor pass upon the petitioner's contention that the 
bankruptcy court acquired jurisdiction of the goods by the mère filing 
of an involuntary pétition. See In re Weinger, Bergman & Co. (D. 
C.) 126 Fed. 875. It is enough to inquire whether the bankruptcy 
court had possession at any time before the seizure in replevin. It 
is true that the receiver had not filed his bond, nor taken actual pos- 
session, but the terms of the decree appointing him were positive — "It 
is ordered and decreed that Henry R. Segar of said Westerly be and 
he is hereby appointed receiver of the goods, chattels, property and 
efïects of the Alton Manufacturing Company" — and, though he was 
required to give bond, his appointment dated from the entry of the 
decree, and preceded the seizure in replevin. The entry of this decree, 
in my opinion, conferred upon the bankruptcy court such jurisdiction 
of the goods of the bankrupt that a subséquent seizure under a writ 
of replevin from the State Court was unauthorized, and an interfér- 
ence with the possession of the bankruptcy court. White v. Schioerb, 
178 U. S. 542, 20 Sup. Ct. 1007, 44 h. Ed. 1183. It is true that in 
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that case there had been an adjudication of bankruptcy, and the en- 
trance to the bankrupt's store had been locked by order of the réf- 
érée before the seizure. 

In the présent case there had been no adjudication of bankruptcy, 
and no act of the receiver amounting to an actual taking of possession. 
For the préservation of the estate, however, a decree appointing a re- 
ceiver had been entered; and, considering the nature of this decree, 
it seems to be unnecessary that it should hâve been followed by an 
actual seizure by the receiver in order to confer prior jurisdiction on 
the bankruptcy court. 

In Farmers' Loan Co. v. Lake St. Rd. Co., 177 U. S. 51, 20 Sup. Ct. 
564, 44 L. Ed. 667, the question of priority was considered; and it 
was said: 

"Nor is this rule restricted In its application to cases where property has 
been actually seized under judicial process before a second suit is instituted In 
another court; but it often applies as well where suits are brouglit to euforce 
liens against spécifie property, to marshal assets, administer trusts, or liqui- 
date insolvent estâtes, and in sults of a similar nature, where, in the progress 
of the litigation, the court may be conipelled to assume the jwssession and 
control of the property to be affected. The rule has been declared to be of 
spécial importance in its application to fédéral and state courts." 

See, also, Arnold, Petitioner, 15 R. I. 15, 33 Atl. 31. 

By the entry of the decree appointing a receiver, the bankruptcy 
court acquired jurisdiction of the bankrupt's property whether its 
title was absolute or voidable at the date of the entry of the decree. 
Even if a sale of property to the bankrupt was procured by fraud, it 
is not void, but voidable only at the élection of the party defrauded; 
and until this élection the title is in the purchaser. Whitford, Slocum 
& Co. v. Chace, 7 R. I. 323. A vendor who chooses to assert a right 
to avoid a sale which had not been avoided before the appointment of 
a receiver cannot be permitted to ignore the receiver's right of posses- 
sion or the jurisdiction over the goods acquired by the bankruptcy 
court before the vendor's élection to rescind. This jurisdiction at- 
tached irrespective of the assignment made by the Alton Company 
for the benefit of creditors, for the rule is the same whether the goods 
are held by the bankrupt or for him. In Bryan v. Bernheimer, 181 
U. S. 192, 193, 21 Sup. Ct. 557, 45 L. Ed. 814, it was said that an as- 
signée under a gênerai assignment for creditors is an agent of the 
bankrupt for the distribution of the proceeds of his property. See, 
also, Whitney v. Wenman, 198 U. S. 539, 553, 25 Sup. Ct. 778, 49 
L. Ed. 1157. 

An order may be entered directing the return of the goods taken in 
replevin to the petitioner as receiver of this court. 
158 F.— 24 
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In re DIAMOND. 
(District Court, N. D. Alabama, N. D. January 9, 1908.) 

No. 1,290. 

1. Pbopebtt— Possession. 

Possession of Personal property la prima fade évidence of ownershlp. 

2. H.USBAND AND WIFE-^PbOPKBTT OF WlFIt— QWNERSHIP OF HUSBAND. 

Where a wife's ownershlp of certain personal property was only collat- 
erally In question In a proceedlng for the allowance of exemptions to lier 
bankrupt husband out of other property agalnst the credltors' clalm that 
the busband was not entltled to exemptions because be had concealed the 
property alleged to belong to the wlfe by not incliiding the same in his 
schedule, the eommoh-Iaw rule that the property, thougb purchased with 
the eamlngs of the wlfe and chlidren, belongèd to the husband, was in- 
applicable. 

3. BANKEUPTcr— Exemptions of Bankbupt— Selectiow of Peopebty. 

Under the Alabama law entitling a debtor to sélect from the body of his 
property such as he désires to claim exempt, It was no answer to a banlc- 
rupt's clalm for exemptions out of property other than bousebold goods, 
etc., alleged to belong to his wlfe, that such goods were in fact his prop- 
erty and that he had failed to schedule them, slnce, if such were the 
fact, the property so omltted might be subjected to the claims of the cred- 
ltors in a direct proceedlng for that purpose. 

■t. Same— Ooncealment of Pbopebtt. 

Wbere household goods claimed to hâve been purchased with the eam- 
lngs of a banlirupt's wife and chlidren were claimed both by her and the 
banivvupt to be her property, the banlînipt's failureto schedule the same 
did not constitute a concealment thereof. precluding an allowance of ex- 
emptions to hlm from other property, thongh such goods may bave be- 
longèd to him as a matter of law. 

In Bankruptcy. Pétition for review of order of référée allowing 
exemptions. 

E. W. Godbey, for petitioners. 
Wert & Lynne, for bani<rupt. 

HUNDIvEY, District Judge. This îs an appeal from the décision 
of the référée in bankruptcy, allowing the bankrupt certain propeity 
set aside by the trustée as exempt. The contention is hère made that 
the bankrupt is not entitled to hâve this property set aside as exempt, 
because there was certain property, to wit, certain household goods, 
which were not included in the schedule of his property. The bank- 
rupt denied ownership of this property, and it is claimed by the wife 
of the bankrupt to be her property. It is further contended that the 
property is not the property of the wife, but of the bankrupt, and 
hence the bankrupt has concealed this property from his creditors. 
The proof that the title is in the wife is, in substance, that she purchas- 
ed this property with the proceeds of her own labor and that of her 
chlidren, some of whom were sui juris, and that part of it was given 
to her by her husband ; some of this property having been acquired by 
her some six or eight years ago, while she was in Chicago, 111. A 
lengthy and exhaustive argument is presented to sustain the contention 
that the earnings of the vyife and children belong under the common 
law to the father, and, inasmuch as thèse household goods were pur- 
chased with thèse earnings, they are in law the property of the bank- 
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rupt, and that, because the bankrupt failed to include tliem in his 
schedule, therefore he is guilty of concealing property subject to the 
daim of liis creditors. While it may be true that, when the title to 
property purchased in another state is attaci<ed, it may be incumbent 
upon the person seeking to sustain his title to show, net only how he 
obtained his title, but the law of the state in which he resided at the 
time the property was purchased, and in the absence of such a showing 
it will be presumed that the common law prevailed in the state at the 
time the property was purchased. 

The mistake which the counsel for the petitioner makes in the case 
at bar is that this presumption of the common law prevailing in tne 
state of Illinois is not applicable to the issue hère presented. It may 
possibly be that, in a proceeding to subject the household goods claimed 
by Mrs. Diamond to the satisfaction of her husband's debts, it might 
become necessary, to sustain her title thereto, for her to show that at 
the time she purchased the goods in Illinois with the earnings of her- 
self and children, and at the time the husband gave her the goods in 
that state, such transaction vested in her the légal title under the stat- 
utes of Illinois, and, on her failure to prove what the statutes of that 
state were at the time of the obtaining of her title, that the common- 
law rule would prevail against her. It must be remembered, however, 
that the title of Mrs. Diamond to this property is not directly in issue 
in the case at bar ; but the sole question in issue is whether or not the 
bankrupt has concealed his own property from his creditors. The 
proof shows without conflict that Mrs. Diamond is in possession of the 
property. Possession of personal property is prima facie évidence of 
ownership. The proof shows, further, that she and her children pur- 
chased the property, with the exception of that which was given her by 
her husband. In this proceeding her title is only brought in question 
indirectly, and the doctrine of the common-law rule cannot be applied 
in this case. Again, every citizen of Alabama has the right to sélect 
from out the body of his property such property as he desires to be 
claimed as exempt. This the bankrupt bas done, and he has not claim- 
ed that property which his wife daims to be her own. If in fact or 
in law the wife does not own the household property referred to, but 
in fact or in law it is the property of the bankrupt, then that property 
belongs to the bankrupt, and may be subjected to the debts of his cred- 
itors by proper direct proceedings for this purpose. 

But this court is not justified in holding, on the évidence presented, 
that the bankrupt has concealed any property from his creditors ; for 
he States, in apparent good faith, that the property averred to bave been 
concealed is in fact the property of his wife, and is not his. He may, 
perhaps, as matter of law, be mistaken as to the title of the wife, and 
yet in absolute good faith may so consider the property to belong to 
the wife, free from ail liabilities for his debts, as is provided under 
the Constitution and laws of Alabama, in which state they were both 
residing at the time of the commencement of this proceeding. This 
would be far from establishing the fact that he was concealing the 
property from his creditors. There is no évidence that he concealed, or 
attempted to conceal, anything. He simply did not include in his 
schedule property in the possession of his wife, and which both he and 
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his wife swear is her property. For aught this évidence shows, thîs 
properly was never even claimed by the bankrupt. The common law 
may or may not prevail in the state of Ilhnois, and the statutes of Ill- 
inois rhay in fact be such as not to confer any title whatever upon the 
wife of tlie bankrupt ; but this is a question only to be tested in a di- 
rect proceeding attacking the title of the wife, and is not involved in 
a proceeding to show a concealment, under the purview of the bank- 
rupt law, on the part of the bankrupt. 

I am of the opinion that under the évidence presented, and for the 
reasons above stated, the petitioners hâve failed to establish the fact 
that the bankrupt has concealed any property from his creditors which 
can be subjected to the payment of his debts. The reasoning npon 
which the référée arrives at his conclusion is erroneous ; but, for the 
reasons stated herein, the action of the référée in allowjing the property 
chosen by the bankrupt to be set aside as exempt is affirmed. 



SIMPSON-CRAWFORD OO. et al. v. BOROUGH OF ATLANTIC IIIGH- 

I.ANDS. 

(Circuit Court, D. New Jersey. January 2, 1908.) 

1. Commerce— Interstate Commerce. 

Oomplainants operated a store in New York City, from which they solil 
goods for delivery to customers in Atlantic Highlauds, N. J. Thèse goodw 
in original pacliages were to be sent by boat or express to Atlantic High- 
lands, wliere complalnants' employés put them iuto complainants' wagons 
and delivered them atthe résidences of the customers. Held, that the en- 
tire transaction, from the purchase of the goods to the delivery to the pur- 
chasers, constituted Interstate commerce. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Commerce, § 31.] 

2. Same— Interférence by State— Police Powees. 

Where goods are brought from another state into New Jersey under con- 
tract of sale, and delivered there in their original packages to the pur- 
chasers, the transit may not be Interfered wlth by the state or any of ita 
muniGipallties, exeept for proper police purposes. 

3. Same— Ordinances — Revenue— License Fées. 

Gen. St.; N. J. p. 223a, § 532, grants to the common council of any 
borough power to en^ct ordinances to license and repulate cartmen, car- 
riages, and vehlcles uséd for the transportation of goods and chattels, and 
to flx rates of compensation to be paid for such licenses, for purposes of 
revenue. The borough of Atlantic Highiands passed an ordinauce Im- 
posing an , arbjtrary annual license tax of $10 on every two-horse truelc 
or vehlcle engaged in the transportation of merchandise, and a tax of .^T.ôO 
on every one-horse vehicle siniilarly engaged. Held, that such ordinauce 
was not an exercise of police power, "but a revenue measure, and was 
inapplicable to Interstate commerce, though it operated equally on botU 
Interstate and domestîc commerce; Interstate commerce not being subject 
to taxation by tlie states. 

In Equity. On final hearing on pleadings and stipulation as to facts. 

McDermott & Enright, for complainants. 

John M. Sweeney and John E. Foster, for défendant. 

LANNING, District Judge. The borough of Atlantic Highiands, in 
the state of New Jersey, has an ordinance entitled "An ordinance to li- 
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ceuse and regulate certain kinds of business within the corporate limits 
of the borough of Atlantic Highlands." Its sections pertinent to the 
présent issue are the following : 

"Section 1. ïhat it sliall be uulawful for any persoii to cii,iïage in or coii- 
duct, witliin tlie corporate limits of the sait! borougU. aiiy of the Ivinds of busi- 
ness herelnafter speeified unless he, she or they shall hâve first obtainerl a 
license therefor from the mayor and borough clerlt who are hereby autliorivied 
and empowered to issue such license in the name of the said borough and for 
the purposes and busiuesses as herelnafter specifled. 

"Sec. 2. That the businesses for which sueh license shall be issued and ob- 
tained and the fées to he paid therefor shall be as herelnafter specifled and 
shall be paid to the borough clerk." 

"Sec. 5. For eaeh and every two-horse truck, wagon or vehiele used within 
the corporate limits of said borough for the transjTOrtatiou of baggage, goods 
and merchandise a yearly license fee of ten dollars shall be paid. 

"Sec. 6. For each and every one-horse truck, wagon or vehiele used for the 
same purpose a yearly license fee of seven dollars and fifty cents shall be 
paid." 

The eighteenth and nineteenth sections provide that no license shall 
be issued for a term exceeding one year, and that any person violat- 
ing any of its provisions shall, on conviction, be required to pay a pen- 
alty of $10, and in default of payment thereof be committed to the 
borough or county jail for a period of 30 days. 

The Simpson-Crawford Company is a retail dealer in dry goods and 
other merchandise, and has its storehouse and principal place of busi- 
ness in New York City. In the summer months many of its customers 
réside in the borough of Atlantic Highlands. Thèse customers either 
personally deliver their orders for goods and merchandise to the Com- 
pany at its storehouse or send their orders to the storehouse by mail. 
The goods and merchandise ordered are put in separate packages for 
the respective customers, and sent by boat or express from New York 
City to Atlantic Highlands, where employés of the Simpson-Crawford 
Company put them in wagons belonging to that company and take them 
to and deliver them at the résidences of the customers in Atlantic High- 
lands. The Simpson-Crawford Company insists that its business with 
its customers in Atlantic Highlands is interstate commerce, and that, as 
against it, the borough ordinance is void. As the borough authorities 
threaten to fine and imprison the employés of the said company, it now 
seeks an injunction to restrain the enforcement of the ordinance as 
against it and its employés. 

The counsel for the défendant insists that the business of the Simp- 
son-Crawford Company in the borough of Atlantic Highlands is that of 
truckman, and not interstate commerce. I think it clear, however, that 
during the entire period of transportation from the city of New York 
until delivery to the purchasers in the borough of Atlantic Highlands 
the Simpson-Crawford Companv is carrying on interstate commerce. 
The Daniel Bail, 10 Wall. 557, 5'65, 19 L. Ed. 999 ; 8 Fed. St. Ann. p. 
423; Case of the State Freight Tax, 15 Wall. 232, 275, 21 L. Ed. 146; 
Rhodes v. lowa, 170 U. S. 412, 426, 18 Sup. Ct. 664, 42 L. Ed. 1088. 

In the next place it is urged by the counsel for the défendant that, 
even if the ordinance does incidentally interfère with interstate com- 
merce, it is justifiable interférence in the exercise of the police power of 
the State, duly delegated to the borough; and Ames v. Kirby, 71 K. J. 
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Law, 443, 59 Atl. 558, and other cases are cited in support of the dé- 
fense. After a careful considération of the authorities, however, I think 
they do not go to the extent of supporting, législation by a state, or by 
a municipality to which législative powers hâve been delegated by the 
state, of the kind embodied in thç ordinance now under review. Like 
Sternweis v. Stilsing, 53 N. J. Law, 517, 20 Atl. G5, the présent case 
relates to the business of bringing goods, under a contract of sale, from 
another state into New Jersey, and delivering them in their original 
packages to the purchasers in New jersey. Their transit may not be in- 
terfered with by the state, or any of its municipalities, except for proper 
police purposes. In the présent case the ordinance is sought to be sus- 
tained under the authority of a statute of New Jersey, approved Mav 
16, 1894 (Gen. St. N. J. p. 2336, § 533), which grants to the commoïi 
council of any borough the power to enact ordinances to license and 
regulate cartmen, and carriages and vehicles used for the transportation 
of goods and chattels, to fîx the rates of compensation to be paid for 
such Hcenses, to prescribe the penalties for the violation of such ordi- 
nances, and to impose such rates of compensation for purposes of reve- 
nue. There is nothing in the ordinance indicating, on the part of the 
common courtcil of the borough of Atlantic Highlands, a purpose to ex- 
ercise a mère police power for the protection of the inhabitants of the 
borough, The fee imposed is an arbitrary sum, and its payment is ex- 
acted as a condition précèdent to the right to transact business in the 
borough. It is evidently a revenue ordinance. As applied to the Simp- 
son-Crawford Company, it is a tax on Interstate commerce. It is true 
that the license fee is imposed on ail vehicles used in the borough for the 
transportation of goods. But, as was said in Robbins v. Shelby Taxing 
District, 120 U. S. 489, 497, 7 Sup. Ct. 592, 30 L. Ed. 694 : 

"Interstate commerce eamiot be taxed at ail, even thowgli the same aiuouiit 
of tax should be laid on domestic commerce, or tliat wliicli is carried on solely 
withln the state." 

The same rule was applied in the récent case of Rearick v. Penn- 
sylvania, 203 U. S. 507, 37 Sup. Ct. 159, 51 L. Ed. 395. In that case 
Rearick was convicted of violating an ordinance of the borough of Sun- 
bury, in Pennsylvania, Which made it unlawful to solicit orders for, sell, 
or deliver at retail, either on the streets or by traveling from house to 
house, foreign or domestic goods, not of the parties' own manufacture 
or production, without a license for which a large fee was required. An 
Ohio Company employed Rearick as its agent to solicit in Sunbury retail 
orders to the company for groceries. The company filled the orders in 
Ohio by putting the articles ordered in distinct packages and forward- 
ing them to the agent in Sunbury, marked for the respective customers. 
The company's accounts were with the agent only, and not with the cus- 
tomers. The agent received the packages from the railroad company, 
delivered them to the customers,' coUected the price for them, and re- 
mitted the proceeds to the company. The court held that the business 
was Interstate commerce, and that,; as against the agent, the ordinance 
was an unauthorized interférence with Interstate commerce. 

In my judgment the injunction prâyed for should be allowed. 
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Id re STRAUB. 
(District Court, N. D. West Virginia. January 9, 1908.) 

1. NovATioN— Nature and Reqdisites. 

A banlirupt, Liaving purcliased certain land and executed a deed of 
trust therpon to secure a debt, conveyed tlie land to liis fatlier, wlio did 
not assume the debt, and later devised tlie land to bis two children, cou- 
sisting of the banlvrupt and bis sister. Held, tbat such transaction did 
not tonstitute a novation of the debt seeured by the deed of trust, whicli 
can occur only when there i.s a substitution of a valid new obligation for 
an old one, necessltatiug the extinction of the old debt. 

lEd. Note. — For cases in point, see Cent. Dig. vol. iJT, Novation, § 1.] 

2. Limitation of Actions — Bar or Debt as Affecting Security. 

Where a trust deed constituted a conveyauce of title as security for a 
debt, the statutory bar of limitation in so far as the persoual liability of 
the debtor was concerned was ineffective to destroy tlie lien against the 
Ijroperty conveyed. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 3.3, Limitation of 
Actions,. § 652.] 

3. Bankbuptcy— Liens— Paymext— Contribution. 

A bankrupt, having purchased certain real estate, executed a deed of 
trust thereon to secure a debt, and later conveyed the land to his father 
for a cash considération subject to the deed of trust ; the land subse- 
quently being devised by the father to tlie banlcrupt and liis sister joint- 
ly. HeUi, tliat the holder of the debt seeured by the deed of trust was 
entitled to paynient in fuU of the proceeds of the sale of the baukrupt's 
half interest in the property, reserviug to the banl^rufifs creditors the 
right to subrogation to the hankrupt's right to contribution froni his sis- 
ter, subject, however, to the state of indebtedness existing between the 
bankrupt and bis sister. 

4. Same -Contribution— Détermination— Froceedings. 

Where property subject to a deed of trust was devised to a bankrupt 
and his sister, aud the holder of the debt seeured obtained payment lu 
full from the proceeds of the sale of the bankrupt s interest in property. 
the claim of the baukrupt's creditors to subrogation to his right to coui- 
pel contrit)Ution froni his sister could only he considered and determined 
in ancillary iiroceedings iustituted for that purpose. 

In Bankruptcy. 

W. P. Samples, for creditors. 

Hugh Warder and G. W. Ford, for Kate Barnes, ex'x. 

DAYTON, District Judge. On the 2:kl day of February, 1888. 
Charles H. Straiib purchased lot No. ]0?, in the town of Grafton. and 
on the 2.5th day of May follovv'ing executed a deed of trust thereon to 
secure George W. Barnes a note for S)>1,400, payable four ycars there- 
after. On June <!!). 1801, Straub conveyed. vvith covenants of gênerai 
warranty, this property to his father, John P. Straub, for •^:i,"^.")0 in 
hand ijaid. By the will of John P. Straub, dated IMarch ">, 18!)ô, this 
properti,' was by him devised jointly to his two children, the said 
Charles H. Straub and Mary F. Straub, now SlmmOns. On August 
36, 1897, George W. Barnes died testate, and Kate Barnes qualified as 
his executrix. On May 25, 1898. Charles H. Straub executed to said 
Kate Barnes his note for $500, payable one day after date, in lieu of 
and for the unpaid balance of said original $1,400 debt. Charles H. 
Straub has been declared bankrupt, and in the settlenient of his estate 
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before the référée in bankruptcy Kate Barnes filed saîd $500 note, 
claiming it to be a spécifie and prior lien upon the half interest of said 
bankrupt in sai'd lot 107 devised to him by his father, secured by said 
original deed of trust. This contention was denied by the trustée in 
bankruptcy'; who insista that John P. Straub assumed, by his purchase 
from his son, the payment of the original deed of trust debt ; that a 
novation of the debt was consummated by the exécution of the $500 
note to Kate. Barnes, and the trust lien was thereby extinguished. The 
référée overruled this contention, but held that only one half of this 
trust debt could be collected from the proceeds of the sale of the half 
interest owned by the bankrupt, and that she would be required to re- 
sort to the other half interest in the hands of Mrs. Simmons for the re- 
maining half of her debt. From this ruling of the référée both the 
trustée and Kate Barnes hâve excepted, and petitioned for revision. 

1 think the référée was clearly right in holding that there was no 
novation of the original debt and no extinguishment of the trust lien 
upon lot No. 107 to secure it^ payment. The debt was originally the 
debt of the bankrupt, and whether or not his father, when he took over 
the property, assumed to pay it, is not material hère. It is very clear 
he gave no new obligation to either Barnes or to his executrix there- 
for nor did he secure any release of the lien. This lien was of record, 
and therefore he took the property from his son with full notice of 
this lien, but without personal assumption thereof. There could be 
no novation of the debt such as to destroy this lien without concur- 
rent action on the part of the holder, Barnes, or his personal représenta- 
tive. The taking of a new note for the debt, or for an unpaid portion 
thereof, could work no such novation. A novation is the substitution 
of a new obligation for an old one, which is thereby extinguished, and 
its requisites are a valid prior obligation to be displaced, the consent of 
ail parties to the substitution, the extinction of the old obligation, and 
the création of a valid new one. The substitution may be in the debt or 
contract, in the debtor or in the creditor. 4 Current Law, 838 ; In re 
FuUer & Bennett (D. C.) 152 Fed. 538. Hère the same party execut- 
ed the two notes to the same creditor (the executrix standing for the 
testator), the one for the original debt the other for its unpaid bal- 
ance and novation could not arise. 

I think, however, the référée did err to the préjudice of the ex- 
ecutrix in holding that she could only collect one half of this debt 
out of the proceeds of the sale of the bankrupt's half interest in this 
property. It is to be remembered that this deed of trust constituted 
a conveyance of the légal title to this property and every part of it; 
that John P. Straub by his deed only took the equity of rédemp- 
tion, and by his will could only devise the equity of rédemption back 
to his son and daughter ; and that the creditors of either of thèse could 
only subject this equity of rédemption to payment of their debts. The 
trust, being thus a conveyance of title. held in security, the statu tory 
bar of limitation might bar the personal liability of the maker of the 
note, but could hâve no such efïect to destroy the lien upon the prop- 
erty. In such case the holder of the lien cannot be required to sur- 
render to unsecured creditors any single part of the property so held 
in trust by him until the whole of his debt is paid, unless he consent 
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thereto. This ib ,.,o very letter of his trust conveyance recorded, and 
of which the world must take notice. The extent to which the référée 
could go was to direct the payment in full to Kate Barnes of this 
trust debt out of the proceeds of the sale of the bankrupt's half in- 
terest, reserving to the creditors the right to be subrogated to the 
bankrupt's right, and his only, to demand from his sister contribution. 
And this right of the bankrupt to so demand contribution must be 
conditional upon the state of indebtedness that may or may not exist 
between him and his said sister, and can only be considered and de- 
termined upon ancillary proceedings instituted for that purpose. 

The order of the référée will be reversed, and the case remanded to 
him, with directions to enter decree in accordance with this opinion. 



THE BENCLIFF. 

(District Court, B. D. Pennsylvania. January 9, 190S.) 

No. 11. 

1. ADMiBAtTY— Obdeb Dividino Costs— Peoctob's Fek. 

Where the libelant is tlie prevaillng party In a suit In admiralty, bwt 
the oosts are divided, the fee of $20 to libelant's proctor should also be 
divlded. 

2. Same— Premium on Subety Company Bond. 

The premium pald by a libelant to a surety company for enterlng a stip- 
ulation for costs required by a rule of court is taxable as costs where 
reasonable in amount. 

In Admiralty. On exceptions to taxation of costs. 
For former opinion, see 155 Fed. 342. 

Convers & Kirlin and Henry R. Edmunds, for libelant. 
Henry Flanders, for respondent. 

J. B. McPHERSON, District Judge. The question raîsed by the 
respondent's exception has been already decided in his favor by 
The L. F. Munson (D. C.) 127 Fed. 767. In accordance with that 
case, the fee of $20 due in the présent suit to the libelant's proctor 
should hâve been included in the bill of costs before, and not after, 
the division. To add the fee after the division charges the respond- 
ent with the whole of this particular item, although the decree of 
the court requires him to pay one-half only. The Bencliff (C. C.) 155 
Fed. 242. 

The libelant's exception to the disallowance of the charge of $15, 
which was paid to a surety company for entering the stipulation for 
costs required by the rule of court, rnust also be sustained. The clerk 
was right in following the practice heretofore prevailing in this dis- 
trict and refusing to allow the charge, but Judge HoUand and I are 
both of opinion that the time has come when a change in this re- 
spect would be désirable. That the reasonable cost of obtaining 
such a bond may be properly allowed as a disbursement made neces- 
sary by a rule of court seems well settled. Nefï v. Pennoyer, 
Fed. Cas. No. 10,084 ; Dennis v. Eddy, Fed. Cas. No. 3,793 ; Simp- 
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son V. 110 Sticks (D. C.) 7 Fed. 243. And good reasons for sanc- 
tioning the practice are given by Judge Hanford in The South Pci'rt- 
land, ys Fed. 395, and by Mr. Justice Mitchell, now Chief Justice of 
the Suprême Court of Pennsylvania, in Clark's Estate, 195 Pa. 537, 
46 Atl. 127, 48 L. R. A. 587. In the latter case the constitutionality 
of a Pennsylvania statute permitting the fee to be charged as part of 
a trustee's expenses was the question under considération, and the 
décision is therefore not nOw directly in point; but the advantages of 
a bond giveii by a corporation surety over a bond executed by an in- 
dividual are so clearly set forth in the opinion that the language of 
the court may be quoted with profit : 

"ïlie individual surety as foriuei'ly kuown was usivally a relative or trieml 
wlio had confidence in the principal, aud voluutarily assunied the obligation 
of answering for the latter's faithful performance of duty. I need not spealc 
of the Individual who became surety for pay, for the very nanie of 'profes- 
sional bail goer' Is a reproach to every branch of the administration of justice 
which he was allowed to contamiuate wlth his présence. But tUe voluiitar.\- 
surety, hovv'ever honest and weîl quallfled at the time 6t his approval by the 
court, is llable to the contingencies of . bijsiness, the changes of value in prop- 
erty, and the inexorable chance of death which brings his estate into the ad- 
ministration of the law under wholly ehanged eircumstances. Of the hapiien- 
iiig of any oï thèse contingencies the only persou In position to keep close 
wateh Is the priileipal, and his interest is adverse to making kuown any doubt 
as to the suftleieney of hig friend, or to assumiug the burden of iinding a new 
surety. Thèse are somo of the disadyantages even of au honest sui-ety, aud, 
if we add,to them the risk of a dishonest one who may dispose of his proj)- 
erty on his own scent of danger or on a, fjriendly hlnt from his principal, we 
may bave a fair idea of the dangers of which our reports présent many il- 
lustrations. On the other hand, the surety eompauy. included iu the provisions 
of the act of 1895 must hâve a capital, the amount, nature of investment, and 
management of which, are known and vyithlh constant sight Of the court and 
the parties Interested. It Is obliged to make reports of Its condition to the 
courts and to the commonwealth, and is at ail times subject to the visitoriul 
power of the latter, and flnally it bas the sharp incentive of prévention of loss 
by looking closely after the administration of his trust by its principal for 
whom it bas become responsible, not from frieudly personal confidence, but 
as a strict business venture. It was said in thig case by the learned président 
of the orphans' cqurt, wl}ose expérience entltles his opinion to great weight, 
that: 'Oorppratioii suretyship is another prodiict of niodern thoUght and in- 
genulty, and may be said to posSess many advantages over individual bail or 
security. •' **i • Qur daily expeiièhce has proved that cbrporate security 
and the overéight and management by exptert otflcers of the trust and security 
companies are hlghjy advçintageous. not omly to the flduciary, but, to ail the 
parties interested, whether creditors, legâtèes or distributees.' Bilt, even if 
tlils be not so, it Is plain that, while the duties aud liabillties tif the surety, 
whether corporation or Individual, are the same, and in thoSe respects they 
stand upon the same plane, yet the qualifies and advantages of the security 
afl'orded are materially dlffier^nt. It is on- this dlttereuce that the discrimina- 
tion in the act of 1895 is fouhded, aiid It is a fair aud constitutional basis 
for the législative discrétion.''' , ' 

In: the fédéral courts, in addition to the ruling in The South Port- 
land, supra, the Court .<?fAppeals pf thé Ninth, Circuit has made a 
similar décision; in Ja<jobsen v. Lewis, etc., Co., 113 Fed. 80, 50 C. 
C'A. 121, and Judge Lacorabelias announced the same conclusion 
in Edison V. American MutoscopeÇo. (C. C.) 117 Fed. 192, :The 
opposite view is taken by the Court of Appeals of the Sixth Circuit 
in Lee Injector Co. v. Pennberthy Co.,. 109 Fed. 964, 48 C. C. A. 
760, but the only reason given for disallowing the charge is that 
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"there is no authority for taxing such an item," and this language 
may refer to the absence of spécifie authority on the subject, since 
apparently the court did net consider the gênerai authority of a 
judicial tribunal to make proper and lawful rules in the conduct 
of its business, and to charge the necessary and reasonable costs 
of compiying there with against the losing party as an obligatory dis- 
bursement in the cause. It need hardly be added that the amount 
of the allowance is always under the court's control for the purpose 
of preventing an excessive charge. 

'l he clerk is directed to retax the costs in accordance with this 
opinion. 



WHOLEY V. BRITISH & FOREIGN S. S. OO. 
(District Court, E. D. New York. Jaimary 13, 1908.) 

1. SllIPriNG-iNJUBY TO StEVEDOBE— DUTY OF OWNEB— SAFE PlACE TO WORK. 

ïhe owner of a vessel niust furnisli a stevedore employed tliereou a safe 
place to work in so far as the construction of tlie vessel and its varions 
parts is concerned, and also render such inspection that no hidden de- 
fect which should hâve been known to the officers of the vessel can exist 
and continue without warning. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 350.] 

2. SaME— ASSUMED RiSK. 

Libelant, a stevedore, was injured by falling through a hatchway on a 
vessel caused by an alleged détective hatch cover. It was charged that 
the cover was improperly constructed, in that it was too short, and a 
longshoreman who replaccd it the night betore testified that he noticed 
the defect, and had iutroduced wedges at each end so as to equalize the 
bearing surface, and prevent its displacement. The cover was in place 
at the time of the accident, but, when libelant stepped on the end tliere- 
of, his weight caused the cover to revolve, and he fell with the cover 
into the hold below. Held, that the defect, if it cxistcd, was oyen and 
apparent, and that libelant assumed the rlsk thereof. 

Alvin C. Cass, for libelant. 

Wing, Putnam & Burlingham, for respondent. 

CHATFIELD, District Judge. The libelant, a stevedore, was in- 
jured by falling through a hatchway upon the vessel St. Fillans upon 
the 22d day of June, 19Q5. The longshoremen with whom Wholey 
was working had loaded some iron in the hold under the hatchway in 
question upon the preceding day, and at the close of work Wholey's 
fellow longshoremen had replaced the covers to the hatch. Upon 
the morning in question Wholey's duties had kept him occupied some 
distance away from the hatch, and, the gang being called to the up- 
per deck, Wholey stepped upon the cover nearest to where he had 
been working, in order to go to the place to which he had been called. 
The hatch and the hatch covei"s were constructed in the ordinary man- 
ner. The hatch covers had been replaced the night before in their 
proper order, and the cover upon which Wholey stepped was the one 
that belonged in the particular corner in which it was at the time. 
This hatch cover of plank was some two feet wide by eight feet long, 
and rested upon a shoulder inside the coaming, with a bearing surface 
of about an inch and a half at the end resting upon the coaming. The 
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further end of this particular hatch cover rested upon a T-sliaped 
fore and after, extending the length of the hatch, and the amount of 
bearing surface was diere also some inch and a half. The corner of 
the hatch cover was rounded oflf to fit the rounded corner of the coam- 
ing, but the shoulder upon which the end of the hatch cover rested 
was not carried around this curve. It also appears from the testimony 
that an additional movable fore and after had been placed in position 
under the middle of the hatch covers upon the starboard side of tlie 
hatch by the longshoremen on the night previous, and was in place 
at the time of the accident. The évidence shows that, when Whole}' 
stepped upon the end of this particular hatch cover at a point near the 
corner of the hatch, his weight caused the hatch cover to revolve up- 
on the movable fore and after, and he fell with the hatch cover through 
the opening to the hold below. His injuries were serions. He lost 
considérable time after the accident, and is apparently incapacitated 
permanently from the work which he previously performed. 

It is charged that the hatch cover in question was improperly con- 
structed, or in an unsafe condition, in that it was too short. One of the 
longshoremen who had replaced the hatch covers the night bef ore 
testified that he noticed this particular hatch cover to be short, and 
had chocked it, or introduced wedges at each end, so as to equalize 
the beàring surface, and prevent its displàcement. The owner of a 
vessel must furnish a stevedore employed upon his vessel a safe place 
to work, in so far as the construction of the vessel and its varions parts 
is concerned, and the inspection and care of thèse parts is bound to 
bave been such that no hidden defect (which was or should hâve been 
known to the officers of the vessel) is allowed to exist and to continue 
without warning to the stevedores. This, of course, does not include 
a latent defect that a reasonable inspection by the shipowner or his 
agents would not show. The Wm. F. Babcock (D. C.) 31 Fed. 
418; The Saranac (D. C.) 132 Fed. 936; The Red Jacket (D. C.) 
110 Fed. 224; The International Mercantile Marine Co. v. Flem- 
ing, 151 Fed. 203, 80 C. C. A. 47'9. In the case at bar, if the defect 
existed, it was open and apparent, and the stevedore who claims to 
bave chocked the hatch cover not only noticed the alleged defect, 
but took précautions to provide against it. 

There are but two explanations of the accident : Either the steve- 
dore who chocked this particular hatch cover wedged it in such a 
position that it did not bave sufficient purchase at the lower end, or, 
if he inserted the blocks properly, and rendered the hatch cover im- 
movable, its condition was thereafter changed through the actions 
of the stevedores themselves prier to the time of the accident — and 
on neither theory can the vessel be held liable. McDonnell v. Oceanic 
Steam Nav. Co., 143 Fed. 480, 74 C. C. A. 500. The situation is 
not such as existed in the case of The Earl of Dunmore (D. C.) 120 
Fed. 858, where the court said : 

"Although the )ibeiaiit was in the ernploy of the stevedore, yet the shVp 
owed the stevedore and his men the duty of givlng proper warning that the 
hatch would fàll, unless dismantled in the particular manuer now point'^d 
out." 
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Hatch covers constructed in this manner are intended not only to 
cover the batches, but to be used as platforms for work upon the 
deck in whicli the hatch is located ; and, if the defect were one not 
apparent to tlie stevedores, when reasonably careful, but of wliich the 
ship's officers should hâve liad knowledge, and should hâve given 
warning, the responsibility of the vessel would follow. In the case 
at bar the defect was not hidden, had apparently been noticed in so 
far as it existed by the stevedores themselves before the accident, 
and was of such a character that any casual inspection or observa- 
tion by the foreman of the stevedores would hâve revealed the un- 
suitability of tliis hatch cover as a place upon which to work. 

The libel must be dismissed. 



GALLAGHEB et al. v. DE LANCEY STABLES CO. 

(District Court, E. D. Pennsylvania. January 9, 1908.) 

No. 2,834. 

BANKRUPXCY— COBPORAÏIONS SXJBJECT TO LAW—TbADING— MERCANTILE PuR- 
8UITS. 

A corporation organized to conduct a gênerai livery and boarding stable 
business, and engaged in buying, keeping, and birlng its borses and ve- 
hicles for profit and keeping, feeding, and earing for tbe borses and 
vehides of others for hire, not being engaged in buying and selling 
horses and vehicles or feed as a business, is not a trading corporation 
or one engaged chiefly in mercantile pursuits within Bankr. Act .July ], 
1898, c. 541, § 4, cl. "b," 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], pro- 
viding tbat such corporations may becomé bankrupt. 

[Ed. Note. — What persons are subject to bankruptcy law, see note to 
Mattoon Nat. Bank v. E^irst Nat. Bank, 42 C. C. A. 4.J 

Trial by the Court Without a Jury. 

Michael J. Ryan, Howard M. Long, and A. J. Wilkinson, for 
plaintififs. 

John J. McDevitt, Jr., and Francis Chapman, for défendant. 

J. B. McPHERSON, District Judge. The pétition in this case avers 
that the De Lancey Stables Company is a corporation "principally en- 
gaged in the livery stable business, buying and selling horses and 
feed" ; this averment being evidently intended to bring the corporation 
within the provisions of section 4, cl. "b," Bankr. Act July 1, 1898, c. 
541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], concerning trading 
companies or companies engaged in mercantile pursuits. The answer 
took issue with the pétition upon this point, and a trial was afterwards 
had by agreement before the court without a jury. From the évidence 
thus heard 1 find the facts to be as follows : 

The De Lancey Stables Company is a Pennsylvania corporation, 
formed, as stated in its charter, for the purpose of conducting a gên- 
erai livery and boarding stable business. In pursuance of this pur- 
pose, it bought, kept, and hired for profit its own horses and vehicles, 
hiring them either by the hour or for a defined service ; and also kept, 
fed, and cared for the horses and vehicles of other persons, receiving 
paj for so doing, It sometimes bought and sold horses in the course 
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of its livery business, and upon one occasion it may perhaps hâve sold 
a horse to a person who desired to buy. This sale, hovvever, is de- 
nied, and (if tiie fact were material) I should accept the déniai as true. 
Upon another occasion it conveyed a horse to a créditer in part pay- 
ment of his bill, but it was no part of the company's business, either 
authorized or actual, to buy and sell. It bought such feed as was nec- 
essary, but there is no évidence that it ever sold any feed directly, or 
in any other way than by supplying the needs of the horses that were 
taken upon board. 

Thèse being the facts, I think it so clear that the corporation was 
principally engaged neither in trading nor in mercantile pursuits that 
discussion is unnecessary. It is well settled that a trader or a mer- 
chant is a person who is engaged in the business of buying and sell- 
ing, one who buys in order to sell ; and I think it must be conceded 
that the foregoing facts do not bring the bankrupt within either class 
— if, indeed, the two classes should be distinguished. Moreover, even 
if the bankrupt did occasionally trade in horses and vehicles, this was 
certainly not its principal business. It kept horses for hire, and took 
them to board, and it was engaged in nothing else. 

There are one or two isolated décisions which favor the position 
of the petitioning creditors, but the overwhelming weight of author- 
ity is âgainst them. The industry of the junior counsel for the bank- 
rupt has collected numerous cases bearing upon the questions involved, 
and, for the advantage of future référence, I cite them from his brief, 
as îollows: Groves v. Kilgore, 73 Me. 489; Re Odell, 9 Ben. 209, 
Fed. Cas. No. 10,426 ; Martin v. Nightingale, 3 Bingham (E. C. L.) 
421 ; Wright v. Bird, 1 Price (Eng. Exch.) 20 ; Stewart v. Bail, 2 
Bingham New Rep. (E. C. L.) 78 ; Re Morton Boarding Stables (D. 
C.) 108 Fed. 791; Re Quimbv Co. (D. C.) 121 Fed. 141; Re New 
York Banking Co. (D. C.) 137 Fed. 471; Phila. & Lewes Trans- 
portation Co. (D. C.) 111 Fed. 403; Zuggalla y. International Mer- 
cantile Agencv, 143 Fed. 929. 74 C. C. A. 97; Re Chesapeake Oyster 
& Fish Co. (D. C.) 112 Fed. 960; Re San Gabriel Sanitarium Co. 
(D. C.) 95 Fed. 271 ; Re Surety & Guaranty Co., 121 Fed. 75, 56 C. 
C. A. 654 : Re United States Hôtel Co., 134 'Fed. 229, 67 C. C. A. 153, 
68 L. R. A. 588 ; Re Smith, 3 Lowell, 69, Fed. Cas. No. 12,981 ; Re 
Kimball (C. C.) 7 Fed. 469; Re White Star Eaundry Co. (D. C.) 
117 Fed. 570; Re Trov Laundry Co. (D. C.) 133 Fed. 266; In re 
Snyder & Johnson Co. (D. C.) 133 Fed. 806; Re Keystone Coal Co. 
(D. C.) 109 Fed. 872 ; Re Pacific Coast Warehouse Co. (D. C.) 123 
Fed. 749 ; Re New York Ice Co., 147 Fed. 214, 77 C. C. A. 440 ; 
First Nat. Bank v. Wvoming Valley Ice Co. (D. C.) 136 Fed. 466; 
Philpot V. O'Brion, 126 Fed. 167, 61 C. C. A. 111, s. c, 196 U. S. 
643, 35 Sup. Ct. 785, 49 L. Ed. 633. 

The clerk is directed to enter a judgment in favor of the défend- 
ant upon the issue joined by the pétition and answer concerning 
the principal business of the bankrupt, and thereupon tp dismiss the 
pétition for want of jurisdiction. 
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CURÏIN V. BENSON et al. 

(Circuit Court, N. D. Calitoniia. December 11, 1907.) 

No. 13,82t. 

Woods and Forests — National Pabks— Validity of Régulations. 

RuleH 9 and 10 of the rules and régulations established by the Depart- 
ment of the Interior for tlie governuient of tbe Xosemite National Park, 
whieli provide tliat owners of pateuted lands within the park liniits shall 
liave the boundaries thereof so marked and detined as that they may be 
readily distinguished from the park lands, and prohibiting the driving 
of stock over the park lands without wrltten permission from the super- 
inteudent, are valid ; and the superinteudent may lawfuUy refuse to per- 
mit stock to be driven over the park lands, or over established toll roads 
therein, to or from the lands of a private owner, or to permit such own- 
er to graze stoeli; on his land, until he shall bave complied with such rules 
by marklng his boundaries. 

In Equity. This was a suit brought by the plaintiff to obtain a de- 
cree enjoining the défendants from doing certain of the acts set forth 
in the findings of the court. 

J. B. Curtin and Marshall B. Woodworth, for complainant. 
Robert T. Devlin, U. S. Atty., and George Clark, Asst. U. S. Atty., 
for défendants. 

DE HAVEN, District Judge. Upon considération of the évidence 
and the agreed statement of facts, filed herein June 13, liiOG, I find the 
following facts: 

(1) That the plaintiflf, J. B. Curtin, owns within the limits of the 
Yosemite National Park the following described lands: N. Vn of sec- 
tion 16, and S. E. Vi of section 18, in township 3 S., range 20 E. That 
in addition thereto he leases from other parties the following described 
lands within the said Yosemite National Park: W. !/> of the S. W. i/i 
and S. E. % of S. W. % of section 14, N. E. % of N. W. 1,4 of sec- 
tion 33, and ail of section 17, in township 2 S., range 20 E., and the S. 
W. % of section 13, township 2 S., range 19 E. 

(2) That leading to said lands so owned and leased in the said Yose- 
mite National Park by the plaintiff herein are toll roads over which 
the public may pass upon payment of the fées exacted by the corpora- 
tion controlling said roads; said roads having been establi.shed many 
years prior to the création of said park. 

(3) That the défendant Maj. H. C. Benson is the duly appointed, 
qualified, and acting superinteudent of said Yosemite National Park, 
and was at the time of the commencement of the action herein such 
superintendent, and has continuously acted in that capacity from that 
date until the présent time. 

(4) That the Department of the Interior has established certain rules 
and régulations for the government of the said Yosemite National 
Park, which said rules and régulations the défendant herein, as such 
superintendent of the said Yosemite National Park, is obliged to en- 
force, and for the purpose of enforcing said rules and régulations he 
has a body of troops under his command. 
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(5) That among other rules and régulations promulgated and es- 
tablished by the Secretary of the Interior are the foUowing : "(9) Own- 
ers of patented lands within the park limits are entitled to the full use 
and enjoyment thëreof. Such lands, however, shall hâve the metes 
and bounds thereof so marked and defined as that they may be readily 
distinguished from the park lands. Stock may be taken over the park 
lands to patented lands with the written permission and under the su- 
pervision of the superintendent. (10) The herding or grazing of loose 
stock or cattle of any kind on the government lands in the park, as 
well as the driving of such stock or cattle over the same, is strictly 
forbidden, except in such cases where authority therefor is granted 
by the superintendent." 

(6) That the plaintiiï, J. B. Curtin, claims the right to drive his cat- 
tle to his said lands owned and leased by him as aforesaid in the Yose- 
mite National Park without complying with the provisions of sections 
9 and 10 of the rules and régulations as set forth above, claiming 
said rules and régulations to be invalid, and claiming that to deprive 
him of the right so to drive his cattle to and from, and graze his cattle 
upon his land vvould work irréparable injury to him. 

(7) That the plaintiff herein did on one occasion place cattle upon 
his said lands in said Yosemite National Park, and that the said de- 
fendant H. C. Benson, as such superintendent, did immediately remove 
said cattle from said lands and refuse to allow the same to be grazèd 
thereon until said plaintiff complied with said rules and régulations. 
That prior to the commencement of this action the défendant H. C. 
Benson, as such superintendent of said Yosemite National Park, did 
refuse to allow and by force did prevent said plaintiff from driving any 
of his said cattle or horses in, upon, or over said toll roads to hisl 
said lands in said park, and did prevent said plaintifif from using any 
of his said lands in said park until thé metes and bounds thereof were 
properly pointed ont. That the défendant H. C. Benson, as such su- 
perintendent, bas enforced, and will continue to enforce as such su- 
perintendent of the Yosemite National Park, the rules and régulations 
hereinbefore set out, until the same are declared, invalid by compétent 
authority, or his orders in référence to enforcement thereof are 
changed. 

As a conclusion of law from the foregoing facts, and the facts ad- 
mitted by the pleadings, I fmd that the rules and régulations made 
by the Secretary of the Interior, numbered 9 and 10, for the govern- 
ment and superintendence of the Yosemite National Park, and set out 
in thcforegoing finding numbered 5, are yalid. 

2. That plaintiff is not entitled to the relief prayed for in the bill of 
complaint, or any relief. 

3. That défendants are entitled to a judgment dismissing the bill of 
complaint, and for their costs. 

Let such decree be entered. 
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WHITNEY V. DEWET. 

(Circuit Court of Appeals, Nintii Circuit. December 2, 1907.) 

No. 1,416. 

1. Paktnership— CoïîTBACT Creating—Constrtjction. 

Complainant, liaving initiated water riglits in a stream believed to be 
valuable, entered into a writteu contract witli anotlier who, as a promoter, 
uiidertoolc to obtaln capital to construct a dam and develop a water power. 
Eacli was to dévote liis best efforts to securing funds, and eacli was to 
own one-half interest in tlie property, with a proviso that in case the sec- 
ond party did not malve satisfactory progress witliin a year lie should re- 
tire from tlie enterprise, and assign ail of bis rights and interest to com- 
plainant. Held, ttiat the contract was one of partnership, and any prop- 
erty acquired by either, in furtherance of the joint enterprise se long as it 
continued, was held in trust for the joint beneflt of both. 

2. Same— Relations of Paetneesi— Dl'tï of Good Faith. 

The flrst and highest duty which partners owe to each other is perfeet 
good faith ; each is under obligation to do what he can to promote the suc- 
cess of the partnership, and in every purchase or bargaln each is under 
a duty to use the property of the coucern for the beneflt of ail. 

3. Same— Real Estate Acquibed by Partner— Trust. 

Equity will apply its broad principles to secure ail partners thelr rights 
in real estate which equitably belongs to the flrm by regarding the légal 
tltle if in one partner as held on an Implied trust for partnership purposes. 

4. Same— Rights dp Puechaser fbom Partner. 

One who, knowing that real estate is the property of a partnership, pays 
for and takes title to it from one partner alone, without the knowledgo 
or consent of the other, takes the title that he gets at his péril and on tlie 
responsibilly of the person with whom he deals. 

5. Speoipic Performance of Partnership Contract— Purchaser with No- 

tice. 

Complainant and another formed a partnership, the purpose of which 
was to form a corporation to develop a water power, the right to whicli 
complainant owned. The contract provided that eacli sbould own a hait 
interest in the property, but that. If the second party should not succeed 
in obtaining capital within a year, complainant might at his option dis- 
solve the partnership, and should receive from his partner an assignmeut 
of ail his rights and interest in the property. It being thought necessary 
to acquire certain land for a dam site, the partner obtained a warrauty 
deed therefor from the owner to himself, agreeing to pay for the same 
when the corporation was organized. He afterward, without complaiu- 
ant's knowledge, acquired a half Interest in the grantor's équitable title. 
Some time after the expiration of the year, nothing further having been 
donc, complainant dissolved the partnership, and demanded a transfer 
of his partner's interest, but the latter claimed that so far as the dam site 
was concerned he took the deed which had not been recorded in trust, 
and that it never became operative because the project was not carried 
through. In such bellef complainant bought the land from the grantor 
in such deed, taking a quitclaim, which he recorded, and entered into pos- 
session. Subsequently his partner sold and conveyed a half interest in the 
property to another, who sold to défendant, both of whom had knowledge 
of the partnership and of complainant's claim and possession. Held, that 
the original deed conveyed the full légal title for the beneflt of the part- 
nership. and that on the dissolution complainant became entitled under 
the partnership contract to a conveyance to himself, and that he could 
enforce such right by suit for spécifie performance against défendant who 
took subject thereto. 

158 F.— 25 
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6. Same— Natttee of Suit. 

Such a suit was not one for a forfelture of rights on the termlnatlon 
of the partnershlp agreement, but to enforce a spécifie performance of its 
ternis; 

7 FOBFŒITTTBES— DBFINED. 

"Forfelture" usually signifies loss of property by way of compensation 
for injury to the person to whom tlie property l3 forfeîted, as well as 
punlsliment 

Appeal from the Circuit Court of the United States for the Central 
Division of the District of Idahp. 

Gavin McNab and Richards & Haga, for appellant. 

W. E. Borah, for appellee. 

Before GILBERT. Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

HUNT, District Judge. W. Grant Whitney,, a citizen of Oregon, 
appellant, brought this suit against E. H. Dewey, a citizen of Idaho, 
appellee, praying for a decree requiring Dewey to assign, quitclaim, 
and set over to appellant ail his (dèfendant's) right, title, and interest 
in and to certain real èstate in thé cdunties of Boise and Canyon, Ida- 
ho, as provided in an agreement dated September ï, 1899, between 
complairiant and one Willard White, and for su,ch other relief as is 
proper. Among the défenses set up by Dewey is the statute of limita- 
tions ; that an action was beguri and tried in a state court of Idaho, 
wherein Whitney, appellant hère, was the plaintifï, and Dewey, appel- 
lee hère, was the défendant, and that a judgment of the Suprême 
Court of the state of Idaho in the said suit has become final, and that 
Whitney is now estopped, by reason of said suit and judgment, from 
litigating any of the questions involved in this suit ; that on January 
25, 1900, one Beery and wife were the sole owners and seised in fee 
of the property involved, and that they conveyed the property by 
warrarity deed to White, and at the time of the conveyance, no one 
else had any interest in the undivided half interest in said property 
now clâimed by Dewey ; that the conveyance of warranty to White was 
made with the full knowledge of Whitney, and that thereafter White 
conveyed to Cobban 9,rid Casey, who retained possession until sale to 
Dewey; and that Dewey, for a valuable considération, became the 
owner of an undivided half interest in tlie property ; and that, when 
thè coilveyances to Cobban and Casey and Dewey were made, none of 
said parties had knowledge of any claini or equityof Whitney or any 
one else ; and that there inçver was any combination and confederacy, 
as charged in the bill. There was a trial and decree dismissing com- 
plainant's bill. Complainant appeals. ' 

Th'e essential f acts are as follows : Çomplaittant, prior to Septem- 
ber 7, 1899, had Ipcated a water right on the Fayette river in Idaho, 
whereby he appropriated a quantity of water for power and irrigation 
purposes, and had commeiiced proceedings to secure title to a right 
of way for a réservoir site in connection \vith his water appropriation. 
Complainant then met one Willard White, whoin he heard was rep- 
résenting capital and eould be of service to him. The two looked over 
the ground. In order to utilize a réservoir site, it was necessary to ac- 
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quire certain land on which was situated a good dam site, the gênerai 
purpose in view being the utilization of water for generating power, 
With a view to raising funds wherewith to carry out their plans, com- 
plainant and Willard White, upon September 7, 1899, entered into rhe 
following contract: 

"This agreement wltnesseth: Whereas, W. 6. Whitney and Willard Wbitt 
liaving acquired a dam, a log storage and power site ou the Fayette river, at 
a point ealled the Black Rock Canyon about six miles above the town of Em- 
mett in Canyon county, Idaho ; and 

"Whereas, It is proposed to secure sufflclent funds with which to erect a 
dam at said site, about 30 feet In height, with a view of creatlng a large wa- 
ter power to be used in sawlng lumber, elevatlng water upon both sides of 
the Fayette river for the purpose of irrigation, and for generating clectric 
power to be utilized for railway and sueh other purposes as may be found 
feasible. 

"Now, therefore, In considération of the premises, each of the parties here- 
to agrées to give his best efforts to the immédiate accomplishment of the above- 
mentloned project, and does agrée that the parties hereto are to own an equal 
interest in such undertaking, share and share alike. 

"It is further agreed that in the event the said White shall fail to raise 
suffleient funds to construct said dam or fail to make such progress as shall 
be satisfactory to said Whitney within one year from the date hereof, the said 
White agrées to assign ail his right, title, and interest In the same to said 
Whitney. 

"Witness our hands and seals this 7th day of September, 1899. 

"W. Grant Whitney, 
"Willard White." 

After making this agreement, the parties, believing that it was nec- 
essary to secure title to the land involved in this suit, concluded to ac- 
quire the same from the owner, I. R. Beery, of Minneapolis, Minn. 
White, by agreement, was to obtain a contract from Beery for the 
purchase of the land. About December 26, 1899, White went to Min- 
neapolis, and obtained a contract for purchase from Beery. This con- 
tract was between Beery and White. By its terms, in considération 
of the covenants named in the contract to be performed by White, Bee- 
ry agreed to sell, and White agreed to buy, the property now involved 
in this litigation. White agreed to pay to Beery $6,000 — $1,000 in 
cash was to be paid on or before February 1, 1900 ; and $5,000 in 
first mortgage bonds in a corporation to be formed for the purpose 
of developing a power plant at the site of the réservoir and dam, the 
bonds to be issued upon the property described, and improvements 
to be placed thereon. The contract also provided that in the event of 
a failure to comply with the terms thereof by White, Beery was to 
be relieved from ail obligation to convey the property, and White should 
forfait ail right thereto at the option of Beery. It also provided that, 
upon payment in the time and manner specified, Beery was to exécute 
to White and his assigns a sufficient deed conveying to White the title to 
the property. No money was paid to Beery under the terms of the 
contract. White then went to New York and other places to try and 
secure money to carry out the plans of himself and Whitney, and on 
his way back to Idaho, about January 35, 1900, again saw Beery, and 
obtained from him a warranty deed to the property. No money was 
paid to Beery for this deed. When White returned to Idaho, he told 
Whitney that he had talked with Beery about forming the company, 
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and that Beery had suggested to him that he make him the deed, and 
that White should take it to be used when the conditions of the con- 
tract of December 36, 1899, were complied with. White also told 
Whitney that he took the deed to àvbid any delays and as a matter of 
trust, and that, when the conipany would be formed and the conditions 
of the contract complied with, "the deed should be turned to the com- 
panj', but should be used for no other purpose," Beery never was 
paid any money, but did not déclare forfaiture, as he was authorized 
to do under the provisions of the contract. White failed to raise the 
money to carry out the, schéme of a corporation, and when September 
7, 1900, came about, practically nothing had been effected by White 
toward obtaining money to build the dam. Whitney, however, did 
not notify White at that time that progress was not satisfactory to 
him, and, as White said he could succeed if allowed to go ahead, mat- 
ters were permitted to run along for about seven months thereafter, 
or until April 1, 1901. During ail this time Whitney advanced con- 
sidérable money, though it had been agreed that White was to pay his 
ow,n expenses. No company had been organized prior to April 1, 1900. 
Nomoney had been obtaihed, and Whitney says he could not see that 
White had any prospects, or definite plans ahead. Thereupon, about 
April, 1, 1901, Whitney told White that what had been donc was not 
satisfactory, that he could see no future to it, and that negotiations be- 
tween himself and White, under the contract of September 7, 1899, 
must be at an end, and asked White to assign to him àny interest he 
had under the contract. White told Whitney that he could not assign 
to him the deed which Beery had made to him because the property did 
not. bélong to him, but had been taken f rom Beery as a trust to enable 
mattefs of closing up the proposed company to be expedited, but that 
he (White) had no right to transfer it; that the deed was subject only 
to the conditions of the contract, and that, as there had been no money 
paid for the deed, if the contract could not be carried out, the deed 
would be of no validity, and that he could not transfer it for that rea- 
son. From April 1, 1901, Whitney and White never hâve had any 
Personal dealings with each other, àlthough there was some negotia- 
tion through counsel for a payment by Whitney to White, by way of 
compromise for any possible claim or interest White might hâve. 
After Whitney and White dissolved their relationship, Whitney, still 
believing that the warranty deed of January 25, 1900, was invalid, ne- 
gotiated directly with Beery for the purchase of the land involved, and 
on May 13, 1901, Beery, by quitclaim deed, conveyed the land to Whit- 
ney in considération of $1,000 cash paid to him by Whitney. This 
quitclaim deed was reeorded in the proper offices in Idaho about May 
21, 1901. Whitney made some improvements upon the property very 
soon after receiving the deed. Thereafter, about August 7, 1901, 
White, in considération of $1,800, gave a quitclaim deed to the firm 
of Cobban & Casey for an undivided half interest in the land herein 
involved. Prior to that date, about May 22d, Whitney met R. M. Cob- 
ban, of the firm of Cohljan & Casey, and told him that he and White 
had dissolved, told him of the contract of September 7, 1899, between 
himself and White, and that White no longer had an interest in the 
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property, but that complainant and one Davis had control. Thereaft- 
er, on September 27, 1902, Cobban & Casey, in considération of about 
$2,000, quitclaimed to the appcllee Dewey whatever intercst tliey had 
in the land in question, by reason of their deed from White. Before 
they quitclaimed they explained to Dewey that Whitney had a quit- 
claim deed from Beery, and appellee had actual knowledge also that 
Whitney claimed to be the owner of the whole property. The case be- 
comes somevvhat comphcated by a contract dated April 25, 1900, be- 
tween Beery of Minneapohs and White. In this contract, it was re- 
cited that whereas Beery was the équitable owner of the property, and 
Willard White held the légal title by virtue of a deed which had been 
executed by Beery and wife under an agreement theretofore entered 
into between Beery and White, and whereas it was desired by the par- 
ties to enter into a new and différent agreement in relation to the prop- 
erty, therefore it was agreed that White had, upon the day of this last 
referred to deed (April 25, 1900), beconie the owner absolute of the 
équitable, as well as of the légal, title to a half interest, undivided, in 
the property, for the considération of $750, $150 of which was paid 
the day of the date of the deed, $100 was to be paid May 15, 1900, and 
$500, was to be paid by January 1, 1901. Beery also bound himself 
to convey to White the remaining half interest upon payment of $1,750 
on or before January 1, 1901. This contract between Beery and White 
also recited that it was the aim and intention of the parties to 
utilize the premises for the construction of a dam to raise water for 
irrigation, and for the development of water and electrical power; 
and that, therefore, in the event that the parties to the agreement 
should therCafter agrée to promote such enterprise for the construction 
of the dam and the development of power, White, as a partner with 
Beery in the promotion of the enterprise, was to be given a crédit of 
$3,500 at the time of the institution of the partnership, for time and 
money already expended in the promotion of such object, and in de- 
fending the title, and that if the partnership was formed and the pro- 
motion was proceeded with the option was to be withdrawn and an- 
nulled, and the parties were to proceed as partners in the promotion 
of the objects named. It will be observed that this contract was made 
during the first year of the existence of the contract between Whit- 
ney and White, dated September 7, 1899. It was made secretly, never 
was recorded, and Whitney testified that he never knew of its exi.st- 
ence before the trial of the suit in the state court hereinafter refer- 
red to. 

On July 22, 1903, Whitney commenced an action against Dewey in 
the State courts of Idaho, praying for a decree quieting his title to the 
property herein involved, and for an injunction against Dewey from 
asserting any claim to the premises. Dewey denied Whitney's right 
and title, and set up title in himself to an undivided half interest in 
the premises, claiming through the warranty deed of January 25, 
1900, to White, and the deed from White to Cobban & Casey. On ap- 
peal the Suprême Court of the state discussed the contract of Sep- 
tember 7, 1899, hereinbefore set out in full, referred to the agreement 
of December 26, 1899, between Beery and White, to the deed made 
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by Beery and wife to White on January 25, 1900, and to the agree- 
ment between Beery and White of April 25, 1900. It was decided that 
the warranty deed to White was delivered, and that Beery, as a 
grantor, could not, by his warranty deed absolute on its face, con- 
vey such a title to his grantee, White, as would enable White to pass 
a good and perfect title, and at the same time attach such paroi con- 
ditions to the deed upon its delivery as to preclude White from 
conveying and transferring an equally good title to any other person. 
It was held that, under the deed of January 25, 1900, the entire légal 
title passed from Beery to White, and that évidence offered for the 
purpose of showing a failure to vest title in White under the warranty 
deed was improperly admitted. It was also held that by the contract 
of April 25, 1900, Beery parted with his equity to a one-half interest. 
The court, however, distinctly held that the action before it was not 
one by Whitney to compel White, or his grantee with notice, to as- 
sign any interest acquired under the partnership agreement, and dis- 
tinctly declined to express any opinion whether or not such an agree- 
ment as had been entered into on September 7, 1899, between White 
and Whitney, could be made the basis upon which a court of equity 
would déclare "a forfeiture." It was also the opinion of the court 
that Dewey was the owner of an undivided half interest in the prop- 
erty. Whitney v. Dewey, 10 Idaho, 633, 80 Pac. 1117, 69 L. R. A. 572, 
decided February 23, 1905. The présent suit was instituted in the 
fédéral court August 7, 1905. 

We look upon the agreement of September 7th as one of partner- 
ship. It was a contract where the parties contemplated, by joint effort, 
the promoting of a project for building a dam so as to create and use 
and sell water power for electrical and other purposes. Each agreed 
tô give his best efforts to secure means immediately. Gorporate or- 
ganization was undoubtedly in the minds of Whitney and White, for, 
in dealing with Beery, they were to pay him in part by fîrst mortgage 
bonds to be issued by a corporation to be formed to build a dam. 
But, whether in one form or another, and no matter how much or how 
little was accomplished, each of the parties became an owner in ail 
property that was contributed and acquired in connection with . the 
exécution of the purposes of the association. The rights that had been 
initiated by Whitney individually prior to September 7, 1899, became 
the joint property of Whitney and White, share and share alike. 
White contributed no property to the partnership, but was anxious 
to join with Whitney, as he believed the rights which Whitney had 
contributed were valuable and could be made much more so. White 
was really a promoter, agreeing to contribute his energy and time with 
an exclusive right for a year to secure a half interest in the whole 
enterprise. But the parties provided for possible failure, and agreed 
that in case White should not be able to secure necessary funds to 
accomplish the undertaking vi^ithin a year from September 7, 1899, 
or in the event of unsatisf actory progress on White's part within a 
year, White was to assign to Whitney ail his right, title, and interest 
in and to the dam site, lands, rights, contracts, and privilèges connect- 
ed with the whole project that had been acquired by the partnership 
or either partner, for, the partnership. The plain purpose was this: 
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White was to get the necess^ry money and make the scheme an ac- 
tually possible one; and to do so he had a year's time. If he could 
succeed, it would mean a great deal to him; but if he should fail, 
then he was to withdraw absolutely and assign every right he had to 
Whitney. 

There are some principles which are thoroughly well estabUshed 
that bear iipon the case, and will furnish grounds of equity and lavv 
upon which our décision must be placed. The first and highest duty 
which partners owe to each other is perfect good faith. Each is 
iinder obhgation to do what he can to promote the success of their 
partnership. In every purchase or bargain each is under a duty to 
use the property of the concern for the benefit of ail. In the require- 
ment of good faith between partners, naturally, deceit, concealment, 
and false représentations are forbidden. Parsons on Partnership, 
325, says: 

"If he (one partner) makes any private bargain with third parties for liis 
own béiiefit, which either inflicts a loss upon the partnership, or turns to 
himself adyautages whieh belong to ail in eommon, he will be held to make 
c-ompensation for this, or to regtore thèse advautages to the partnership in 
soine way. Thus, if the partnership hâve a valuable leasehold property, and, 
when it is about to expire, a partner privately gets a renewal of it to himself. 
he cannot take advantage of this to impose hard terms on his partners, but 
will be held to bave obtained it for them as well as for himself." 

Judge Story writes as follows : 

"In cases, therefore, where real estate Is purchased for partnership purposes 
and on partnership account, it is wholly immaterial, in the view of a court 
of equity, in whose nanie or names the purchase is made and the conveyanee 
is taken, whether in the name of a stranger alone or a stranger jointly with 
one partner. In ail thèse cases, let tlie légal title be vested in whom it may, 
it is in equity deemed partnership property not subject to survivorship, and 
the partners are deemed the cestuis que triist thereof. A court of law may, 
nay must, in gênerai, view it only according to the state of the légal title. 
And if the légal title is vested in one partner or in a stranger, a bona flde pur- 
ehaser of real estate from him, having no notice, either express or constructive, 
of its being partnership property, will be entitled to hold it free from any 
<-laini of the partnership. But if he bas such notice, then in equity he is 
clearly bound by the trust; and he takes it cum onere exactly like every other 
])urchaser of a trust estate." 

Equity will apply its broad principles to real estate so as to secure 
to ail parties their rights by regarding the légal estate as held in trust 
for the purposes of the partnership. This doctrine extends to carrying 
into efïect implied, as well as express, trusts ; and as is f requently the 
case in partnership relations where property is purchased in the name 
of one of the partners and the conveyanee in form vests the légal title 
in one, equity \v'û\ hold that he takes clothed with a trust for the part- 
ners in their partnership capacity, so as to secure the bénéficiai inter- 
est to them until the purposes of the partnership are accomplished. Thé 
conséquence is that partnership property so held cannot be conveyed 
away by the partner alone who holds the légal title, without violating 
the "trust. A conveyanee made by the one partner would be invalid 
against the other, unless made to one who purchased in good faitli, 
without notice, actual or constructive, of the trust. One who, knov/- 
ing that a pièce of real estate is the property of a partnership, pays 
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for a title to it from one partner alone, without tlie knowledge or con- 
sent of the other, takes the title that he gèts at his péril, and on the re- 
sponsibility of the person with whom he deals. Thèse principles are 
clearly laid down in the îollowing books : Dyer v. Clark et al., 5 Metc. 
(Mass.) 563, 39 Am. Dec. 697; Hoxie v. Carr et al, Fed. Cas. No. 6,- 
802 ; Phillips et al. v. Crammond et al., Fed. Cas. No. 11,092 ; Perry 
on Trusts, § 127. When, therefore, White, one of the partners, took 
the warranty deed from Beery to himself on January 25, 1900, a trust 
resulted to the partnership. The deed was delivered by Beery, and 
though both White and Beery believed there was a lack of delivery by 
Beery, and though thçy believed that it was subject to the accomplish- 
ment of their plans, as defîned by the contract between White and 
Beery, dated December 26, 1899, nevertheless, under the rules of law, 
the deed was delivered unconditionally, and transferred Beery's entire 
légal title in the property to White, impressed in equity, however, with 
a trust for the partners and the partnership. 

The décision of the learned Suprême Court of the state, in the ac- 
tion to quiet title, heretofore referred to, was that, tested by rules of 
law, White became vested with such a title from Beery as would enable 
him to pass a perfect title, and that no évidence of paroi conditions 
was admissible for the purpose of showing a failure to vest title in 
White. With the judgment of the court upon the question there de- 
cided we are in accord ; and we proceed upon the premise that Beery 
alienated his entire légal interest in the property by the deed to White. 
But, even so, the case before us is a very différent one froin that decided 
by the state court. There the action was to quiet title, but the rights, 
if any there are, in Whitney to compel White, or his grantees with no- 
tice, to assign under the contract of September 7th, were expressly not 
determined. It is substantially the question referred to, but left un- 
decided by the Suprême Court, that has become the foundation of this 
suit. We hâve then before us the question whether equity will de- 
cree a spécifie performance under the contract of September 7th. Let 
us hère say that the évidence does not show that this is really a suit 
to enforce a forfeiture, as respondent contends. Nor is it to enforce 
the provisions of an unfair and unconscionable agreement. The con- 
sidération for the contract between White and Whitney was an exclu- 
sive privilège to White for 19 months of acquiring a valuable property 
interest, if he could successfully exercise his energy and secure neces- 
sary money to build the dam. Assuming, for the présent, that White 
acted in good faith, yet equity will not refuse to Whitney the enforce- 
ment of the contract as made. If White had obtained the necessary 
money, and Whitney had refused to perform his part, White could hâve 
compelled him to do so. Forfeiture usually signifies loss of property 
by way of compensation for injury to the person to whom the property 
is forfeited, as well as punishment. Nothing of that kind is involved 
herein, inasmuch as the remedy that Whitney seeks is one by which 
White, who violated his primary duty to convey, when circumstances 
arose requiring conveyance, may be compelled to do the very act 
which his duty and Whitney's primary right require from him. The 
case thus far, then, is this: On January 25, 1900, Beery had parted 
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with his whole tîtle, and White held unrecorded warranty tîtle to the 
lots for himself and his partner. Whitney, so far as the record enables 
us to pass upon his conduct, always dealt with White openly and fairly. 
He advanced his own means for the benefit of the project, and although 
at the end of the year White had not secured funds to make their plans 
successful, and Whitney could hâve dissolved the relationship, still, 
after assurances by White that he would be able to accomplish sonrie- 
thing if permitted to go on, he allowed the relationship to continue 
until about April 1, 1901. No intentional departure from the way 
they had been going on before was indicated, and it is évident that 
the provisions of the original articles were to be applicable to their as- 
sociation during its continuance. Parsons on Partnership, 239. White 
was still under an obligation to raise the necessary money to build the 
dam, and Whitney was under an obligation to use his best endeavors 
to promote the plan. Whitney still retained the right to dissolve the 
relationship if at any time White's progress was not satisfactory, or if 
he failed to get the necessary money, while White was still under ob- 
ligation to assign ail his rights to Whitney if such conditions of un- 
satisfactory progress or failure arose, and Whitney should elect to act 
upon them or either of them. About April 1, 1901, Whitney dissolved 
the partnership. The acts of dissolution consisted of an explicit verbal 
notice by Whitney to White that the progress was not satisfactory, and 
that their relationship must end. It was not a dissolution on terms, 
but a distinctly expressed announcement by one partner to another of 
dissolution of a partnership which was then at will; and frôm the mo- 
ment of the announcement by the one partner, the partnership was ter- 
minated. In passing upon this point, we are not unmindful of the lan- 
guage of the learned judge who wrote the opinion of the Suprême 
Court of Idaho, denying a motion for a rehearing, to the effect that 
there was not sufficient proof of dissolution. Wé judge that at the 
trial in the state court the évidence of what was said by Whitney at 
the interview of dissolution was far less satisfactory than upon the trial 
had before the United States Circuit Court. Upon the testimony in 
the record before us, the proof of dissolution is ample; and we hold 
that from and after April 1, 1901, the partnership relation ceased. 

White's duty to convey under the contract then arose ; but he failed 
to perform without excuse. In May, Whitney, erroneously but hon- 
estly believing that the warranty deed from Beery to White had con- 
veyed no valid title to the partners or either of them, in good faith 
purchased Beery's interest in the whole property (which was, at most, 
but an equity in the nature of a vendor's lien), and thereafter prompt- 
ly had his quitclaim deed put upon record. The taking of the quit- 
claim, which, in its terms, conveyed the lots involved, was really un- 
necessary on Whitney's part, because, as we hâve said, Beery had 
already alienated his title by the warranty deed to White. The quit- 
claim operated to extinguish any possible lien that Beery might hâve 
had against the property for any unpaid price, and it also put the 
record title to the whole property in Whitney. It became notice to 
ail that Whitney was a grantee of ail the right, title, and interest 
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that Beery had in the property. Moelle v. Sherwood, 148 U. S. 31, 
13 Sup. Ct 4^6, 37 L. Ed. 350. This circumstance of itself ought 
to hâve warned Cobban and Casey that they could not buy from 
White,-who held the unrecorded warranty deed, and daim protection 
as bona fide purchasers for a valuàble considération without notice. 
Sections 3000-3001, Rev. St. Idaho 1887. But when to the record 
notice there was added the positive actual knowledge of the previous 
relationship between Whitney and White, of its dissolution, and of 
Whitney's claim of exclusive ownership, ail of which was told to Cob- 
bar( by Whitney, they became purchasers from White with knowledge, 
and^are to be held as haying taken the undivided half interest con- 
veyed as subject to the ùnextinguished trust in White, and to his posi- 
tive duty to assign ail his interest to Whitney. Oliver et al. v. Piatt, 
3 How. 333, 11 L. Ed. 622. Thèse observations apply with equal 
force to Dewey, the appèllee, vi?ho, when he took a deed from Cobban 
& Casey, also had cbnstrvictive and actual knowledge that Whitney 
claimed title to the whole tract. Appellee's actual knowledge was re- 
ceived in several ways. Before he bought he was told that Whitney 
claimed an interest, and he knew that Whitney and White had been 
associated in financial matters connected with the property. He was 
also the gênerai manager and vice président of the Idaho Northern 
Railway Company, which was seeking a right of way over the lands 
afïected by this litigation. Long before appèllee took his deed from 
Cobban & Casey, he also knew of a condemnation suit instituted by 
the railway company against Beery et al. for such a right of way, 
and of the intervention of Whitney filed therein, claiming ownership 
of the whole tract. Appellee's position, therefore, is no better than 
that of Cobban & Casey ; neither can stand on firmer ground than 
White himself could occupy. 

We hâve thus far considered the case without regard to the secret 
contract made April 25, 1900, by Beery and White. We regard 
White's conduct in obtaining that conveyance, and in not advising his 
partner of it, as a willful fraud against Whitney. It was donc in di- 
rect violation of every rule of good faith, and of the written obliga- 
tions of their partnership articles. White's purpose evidently was to 
get Whitney ovit, and, in trying to do so, he concealed the truth and 
■deceived his partner. But it does not appear that appèllee or Cob- 
ban .& Casey knew of the willful fraùd or participated in it; hence 
they should not and cannot be charged therewith. Their attitudes 
are as heretofore explained — purchasers with knowledge of the quit- 
chim deed from Beery to Whitney and of the business association of 
White and Whitney, and of Whitney's claim of exclusive ownership. 
Thèse several pièces of information are sufficient, as we hâve shown, 
without regard to the willful fraud of White, to defeat appellee's 
claim of right in the property. Consequently, White's willful fraud 
'ai;d the secret deed are not material to the décision of the case. It 
may be unfortunate for Cobban & Casey and Dewey that as White's 
grantees and successprs they will suffer some pecuniary loss as a re- 
suit of their purchase, but they are none the less fortUnate in being 
free froiii implication in those parts of his conduct which shovvecl 
i;it'ji t to flcfraud his partner. 
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We cannot see tliat Whitney has ever waived any rights. His 
leniency in not dissolving the partnership after the first year of thc 
contract with White was for White's benefit, in that it gave him fur- 
ther time in which he might raise necessary funds; but there is no 
évidence at ail of intention to release White from his obligation to 
convey, if he failed to raise the necessary means, and no presumption 
in favor of such a waiver is to be indulged in. 

Lâches are charged. But Whitney has been active and persistent 
since May, 1902, when he intervened in the condemnation suit referred 
to, in seeking judicial détermination of his claims. How, then, can it 
be said that he has slept on his rights ? He relied upon the statements 
of his partner, White, that no title was conveyed by the deed of Janu- 
ary 25th, and knew nothing of the secret contract of April 25âi be- 
tween Beery and White until the action to quiet title was tried in the 
State courts. 

One other point remains for considération. It appears that in 1900 
White, acting for the partnership, employed one Banister to make a 
report concerning the property. Banister was not paid, and there- 
after obtained judgment against White, and attached the property of 
the partnership. When White sold to Cobban & Casey, Cobban paid to 
one Neil for Banister the sum of $561.75 — the amount of the judg- 
ment held by Banister. This sum was therefore paid for services ren- 
dered for the benefit of the firm, and we think it but équitable that it 
should be paid back to this appellee, who purchased from Cobban & 
Casey for more than they had paid. No other sum need be tendered 
or paid back to appellee by appellant, for the reason that appellant is 
only insisting upon the performance of his contract with White, under 
the terms of which appellant is entitled to a conveyance without pay- 
ing any sum. Moreover, the évidence shows that ail that complainant 
was obliged to do — and more, in fact, in that he advanced money 
for expenses, for which White alone was liable — was donc by him. 
Appellee can occupy no better position than the most favored one 
which can be assumed for White, namely, that of a purchaser in 
trust for the person beneficially interested. Jackson v. Lynn, 94 lowa, 
151, 62 N. W. 704, 58 Am. St. Rep. 386 ; Pomeroy's Equity Juris- 
prudence, § 422. 

Finally, looking at the whole case, we think that the rule must pre- 
vail whereby appellee is liable in equity to the same extent and in 
the same manner as his vendors, Cobban & Casey, and Cobban's and 
'Casey's vendor, White; that, having acquired with full notice of the 
trust, he became himself a trustée for Whitney with respect to the 
property, and is bound to assign as the original trustée, White, him- 
self, would be. 

The decree of the Circuit Court will be reversed, and the cause re- 
manded, with directions to enter a decree that, upon payment to ap- 
pellee by appellant of the sum of $561.75, with interest thereon froro 
August 1, 1901, at the légal rate allowed by the law of the state of 
Idaho, amount paid in satisfaction of the Banister judgment, appel- 
lee assign to appellant by quitclaim deed ail his right, titie, claim, and 
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interest in and to the property involved herein, as described în com- 
plainant's biU, and as described in the quitclaim deed' frora Cobban & 
Casey, dated September 27, 1902, to appellee, E. H. Dewey. 
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OnSTOMS DUTIES— CLASaiFtCATION— "SlIEET StEEL IN StRIPS." 

i^lie provision in Tariffl Act JUly 24. 1897, e. 11, § 1, Seiiodule C, par. 

•137,i3() Stiit. 161[U. S. Comp. St. 1901, p. 1(539], for '-'slieet steel in 

stfips," does not includte long, narrow, tliin, cold-ro!led steel strips, lie- 

, -cause tliey are ,npit slieet steel, nor stripped from sheet steel, nor corn- 

mereiaily kuown as sïïeet steel in strips. 

[Ed. Kote. — For otfier définitions, see Words and Phrases, vol. 7, p. 

Appeal from the Circuit Court, of the United States for tlie South- 
ern District of New York. 

For décision below, see 154 Fed. 174, reversing a décision of the 
Boardof United States General Appraisers (G. A. 5,929; T. D. 26,- 
063), which had affirmed the assessment of duty by the collector of 
custqnus at the port of New York. 

-J. iOsgood Nichols, Asst. U. S. Atty. (Henry L. Stimson, U. S. 
Atty., on tbe brief), for the United States. 

:ConlstoGk & Washburn (Albert H. Washburn, of counsel), for im- 
porters, 

Charles P. Searle, for other importers. 

BeforeCOXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The marchandise involved in this case 
colisists of cold-rolled steel varying from one-half an inch to six 
inchês in Width, not ovèr ^^/looo of an inch in thickness, from 50 to 
250 feet In'lëngth, and put up in the form of coils for importation. 
The question bas been raised successîvely under the tariff acts of 
1890, 1894, and 1897 whether this article falls within the classification 
of "steel in all'forms and shapes not specially provided for," or with- 
in the classification "sheèt steel in strips." It arose first in the United 
States Circuit Court for the First Circuit. In re Wetherell, 60 Fed. 
268. The législation involved was the second proviso of Act Oct. 1,' 
1890, c. 1244/ § 1, Schedule C, par. 148 (26 Stat. 577) : 

"That flat steer wire, or sheet steèl in strips, whether drawn through dieg 
or roUs, untempered or tempered, of whatsoever width, 25/lOOOths of an incli 
thiclî or thinnei- , (ready for use or otherwise) shall pay a duty of flfty per 
centuui ad, valorem." 

^ Coït, J., held that the merchandise was tariotisly described in com- 
merce;' thàt there was no article known Under the spécial désigna- 
tion of "sheet steel in strips"; that sheet steel was a well-known ar- 
ticle, being hot-rolled steel not less than 8 inches in width or more 
than about 12 feet in length; but that strips eut from such sheet steel 
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did not seem to hâve been imported, nor to hâve had any settled 
commercial désignation, nor to hâve been much dealt in. In view 
of the addition of the word "sheet" before steel, he thought that the 
question was one of doubt, which should be resolved in favor of the 
importer, and the merchandise classified for the lower duty as "not 
specially provided for." 

On appeal to the Circuit Court of Appeals (65 Fed. 987, 13 C. C. 
A. 364), the court, while agreeing generally with the reasoning of 
Judge Coït, held that as steel stripped from sheets had not been an 
article of importation, while the article in question had been largely 
imported, and that as the words "sheet steel in strips" immediately 
foUowed the provision for flat steel wire, thought to be an analogous 
article, and were followed by the words "whether drawn through dies 
or rolls," which could not apply to sheet steel, so far as dies i§ con- 
cerned, Congress must hâve intended to cover by thèse words strips 
of steel of this thickness, however produced, and reversed the judg 
ment. 

The question then arose in this circuit in the case of Boker v 
United States (C. Ç.) 116 Fed. 1015, in which Lacombe, J., followed 
the Wetherell Case, holding that the articles were "steel, sheet steel 
and in strips." Upon appeal to the Circuit Court of Appeals (124 
Fed. 59, 59 C. C. A. 425), that court found that the articles were not 
sheet steel, because they were not hot-rolled, nor of the length of 12 
feet or less ; pointed out that in Act Aug. 27, 1894, c. 349, § 1, Sched- 
ule C, par. 124 (28 Stat. 517), the words "whether drawn through dies 
or rolls," found in- the act of 1890 and largely relied upon in the 
Wetherell Case, had been omitted, and that the importer had proved 
that strips from commercial sheet steel were an important article in 
the trade and commerce of the country, and were known among deal- 
ers as "sheet steel in strips." Accordingly the court declined to fol- 
low the Wetherell Case, and reversed the judgment of the Circuit 
Court. 

The présent case arises under Act July 24, 1897, c. 11, § 1, Schedule 
C, 30 Stat. 161 [U. S. Comp. St. 1901, p. 1639], which provides in 
paragraph 137 for "sheet steel in strips, ^Viooo of an inch thick or 
thinner," which words do not immediately follow, as in the act of 
1894, the provision for flat wire, a circumstance to which weight 
was given in the Wetherell Case. Counsel for the United States 
insists strenuously upon the application of the rule that, when words 
in a statute hâve received a judicial interprétation and the same words 
are re-enacted, the Législature must be presumed to hâve used them 
in accordance with that interprétation. Fisk v. Henarie, 142 U. S. 
459, 13 Sup. Ct. 207, 35 L. Ed. 1080; Sessions v. Romadka, 145 U, 
S. 29, 12 Sup. Ct. 799, 36 L. Ed. 609. 

Assuming that this principle is applicable, a conclusion exactly op- 
posite to the government's would follow, because the Wetherell Case 
was not decided by the United States Circuit Court of Appeals until 
November 13, 1894, over two months after the act of 1894 was 
passed, so that during the délibérations of Congress the judicial con- 
struction ai the words was that of Judge Coït in the Circuit Court, te 
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the effect that they did not cover the merchandise in question. The 
omission of the words "whether drawn through dies or rolls," and 
of any limitation of the thickness of the strips, is quite consistent 
with the intention of Congress to accept that construction. The re- 
versai of the judgment âfter the passage of the act 6î 1894 could not 
change the construction of thç words in that act, nor, we think, of 
those words when re-enacted in the act of 1897. 

The record includes the testimony in the Wetherell Case, in the 
Boker Case, and much new testimony, hoth on the part of the United 
States and of the importer. The jud^e of the Circuit Court found 
that the nomenclature in the steel trade was very loose, and, follow- 
ing our previous décision in the Boker Case (124 Fed. 59, 59 C. C. 
A. 425), held that the wOrds "shéet steel in strips" exàçtly cdvered 
strips eut from sheét steel, and that the articles to which the govern- 
ment proposed to apply the words, not being sheet steel, nor stripped 
frOm shëét steel, nor denorhinated in the trade "sheet sted in strips," 
should be çlassified as "steel in ail forms and shapes not specially 
provided for." : 

We agrée with his conclusion, and the judgment is affirmed. 



TlNITED STATES V. ALBERT LORSCH & 00. 
(Gireuit Court of Appeals, Second Circuit November 8, 1907.) 
'" ■ "• No. 59 (3,774). 

1. CusTOMS DuTiES— Classification— ÂGATB Bearings— "Manupactubes of 

AqATE"— "Pjbecious Stones.'* , . 

Pièces of agate, whleli liaVe been eut, poli slied, and grooved to fit tliem 
for spécifie use as scale bearihgs, are more specifically enumerated uiider 
::Tariff Act July 24,: 1897. c. 11, § 1, Schedule B. par. 115, 30 Stat. 159 [U. 
S. Comp. St. 1901, p. 1636], as "manufactures of agate * * * not spe- 
cially provided for," tban under Schedule N, par. 435, 30 Stat. 192 [U. 
S, Comp. St. 1901, p. 1676], as "precious stones advanced in condition or 
value * * * and not set." 

2. gAîiiE— Specifio Exception fbom GEiNEEAL Peovision^''Not Specially 

PeovidedIfoe." 

Where Congress, having provided lu gênerai terms for a group of ar- 
ticles, y?bicli includes many différent species, as "precious stones," sélects 
by Uame oiie of fiiose species and prescribes that maniifacturers of that 
partlcular species '«hall be dutlablé at a différent i^ate, as "manùfacturers 
of agat«, not specially provided for," It bas so cleariy indieated its in- 
tention to vclthdraw tbe article from tbe gênerai group as. soou as it be- 
comes a eompleted manufacture that the absence of the limiting clause, 
"not specially provided for," from the group provision; is not particular- 
ly signiflcant. ' 

Appeal from the Circuit, Court of the United States for the South- 
ern District of New York. 

For décision below, fiée 152 Fed. 591, affirming a décision of the 
Board of United States .General Appraisers (G. A. 5,875; -T. D. 25,- 
965), which had foUowed the décision by the Circuit Court for the 
Southern District of New York in U. S. v. American Express Co., 
147 Fed. 894, and was rendered before the contrary décision by the 
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Circuit Court for the Southern District of Ohio in Smith v. Com- 
puting Scale Company, 147 Fed. 890. 

J. Osgood Nichols, Asst. U. S. Atty. (Henry L. Stomson, U. S. 
Atty., on the brief), for the United States. 

Com stock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The collector classified the articles 
under Tarift Act July 24, 1897, c. 11, § 1, Schedule B, par. 115, 30 
Stat. 159 [U. S. Comp. St. 1901, p. 1636], which reads : 

"11.5. Manufacturers of agate, alabaster. clialcedony, chrysolite, cor.'il, cor- 
nelion, garnet, jasper, jet, malachite, marble, onyx, rock crystal, or spar, In- 
cludiiig dock cases with or without movements, net specially provided for iu 
this uet, flfty per ceritum ad valorem." 

The importers contend that they should hâve been classified under 
paragraph 435 of the jewelry schedule (Schedule N, 30 Stat. 192 [U. 
S. Comp. St. 1901, p. 1676]), which reads: 

"435. Diamonds and other precioHs stones advanced In condition or value 
from their natiiral state by cleaving, splittiug, cutting, or other process, and 
net set, ten per eeutum ad valorem ; imitations of diamonds or other precious 
stones, eomposed of glass or paste, uot exceediug an inch in dimensions, not 
engraved, painted, or otherwise omamented or deeorated, and not mounted or 
set, twenty per centum ad valorem." 

The Board of General Appraisers found that the articles are : 

"Pièces of agate, ail similar in form but differing slightly in dimensions, the 
largest not exceeding one inch in length, one-half inch in depth and one- 
l'ourth of one inch in ividth which hâve been ciit, polished and grooved, thu> 
titting them for spécifie use as bearings for scales of superior cjuallty." 

No one disputes the accuracy of this fînding. The évidence shows 
that nôthing further is required to fit them for that spécifie use. They 
are ready to be fitted into the grooves prepared for their réception 
in the completed scales. As one of the witnesses expresses it : 

"Nothing [bas to be done to it] except to place it right in a notch in the 
beam ends of the scale and then rest the levers right ou it. * * * In the 
Hcale in which this bearing is set, the opeiiing is left there and it is pushed 
in ; the réceptacle in which they are put beiug uîade so Carefully that there 
is no trouble whatever in placing the article inside." 

They are known in the trade as "agate bearings," and are manifest- 
ly manufactures of agate. It is conceded that agate is a precious 
stone. The Board held that : 

"The provision of pnragraph 43.j for precious stones eut but uot set (but 
susceptible of tteing set) is without terms of limitation, and woukl seem to be 
more specitic than the provision of paragraph 115 for manufactures of agate 
not specially provided for." 

We do not concur in this conclusion. The group of articles known 
as "diamonds and other precious stones" includes many différent 
species. When Congress sélects by name one of those species, and 
])rovides that manufactures of that particular stone shall be dutiable 
at a différent rate, it so clearly indicates its intention to withdraw 
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tïie article from the gênerai group, as soon as it has become a com- 
pleted manufacture, that the absence of the words "not specially 
provided for" in the pâragraph coyering the group is not particular- 
ly significant. Indeed, importers^ counsel concèdes that agate paper 
weights, blotters, paper cutters, seals, and the ,like would be properly 
classifîed under pâragraph 115. Thèse agate bearings, which hâve 
become completed manufactures, salable as sucll in trade, are plain- 
ly susceptible of a similar classification. A former décision of this 
court, however (U. S. v.' Benedict & Warner, 145 Fed. 914, 76 C. C. 
A. 446), induced the judge who heard the cause below to reach a 
dififerent conclusion. In that case the merchandise consisted of — 

"semispherical rock crystal polished, the flat surfaces of wliicli hâve been en- 
graved intaglio in designs of animal heads. The intaglio cuttings are painted 
in llviiig «olors. After being mounted they are used in the nature of orna- 
ments, such as scarf pins, brooches, etc." 

It was held that they wére within pâragraph 435, and not covered 
by pâragraph 115. A brief mémorandum of opinion was fîled, stat- 
ing that the évidence showed : 

"That, while the naturai foclc crystal itself is not particularly expensive, 
thèse completed iutaglios unget cost as high as $13 to $i,5 each, and that thls 
eost is due to the fact that the ornamentation is donc with an engraving tool 
in an expiensive manner. They are used for jewelry purposes only." 

Diamonds and other precious stones are mainly used for jewelry 
or ornemental purposes, being advanced in condition from tlieir 
naturai state by cleaying, splitting, cutting, or other process. It is 
shown that there are various well-recognized "cuts" or shapes, such 
as rose eut, diamond eut, cabochon, intaglio, cameo, and others, ail 
adapted to advance the Stone in condition and value. In the Bene- 
dict & Warner Case it appeared that the rock crystal had be.en eut 
intaglio, and could be mounted as such in scarf pin or brooch ; and 
the question to which the attention of the court was directed was 
whether the addition of painting in the grooves thus eut, which added 
to the beauty of the design, but did not change its adaptability to use, 
made it a "manufacture df rock crystal," rather than "rock crystal 
advanced by cleaving, splitting, or cutting." In other words, the 
question presented in that case was whether the "other process" 
referred to in pâragraph 435 must, on the principle of "noscitur a 
sociis," be confined to processes similar to "cleaving, splitting, or 
cutting," and therefore not inclusive of painting. 

Whatever be the language used in the Benedict Case, and the court 
as then constituted erred at least in filing a mémorandum so brief 
as not to set forth fully the point decided, we are clearly of the opin- 
ion that thèse agate bearings hâve become a manufacture separate 
and distinct from the "precious stones advanced" of pâragraph 4C5. 

The décision of the Circuit Court is reversed. 
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UXITED STATES v. GEORGE NASH & CO. 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 
No. 58 (4,244). 

1. CusTOMS DuTiES— Classification— WiEE Scbew Rods. 

ïariff Act Julv 24, 1897, c. 11, i 1, Sclieduie C, par. 141, 30 Stat. 102 
[U. S. Comp. St. 1901, p. 1640], provides, for "irou * * * rods * * . * 
cold drawn * * * in addition to the ordinary procesis of Iiot rolling," 
a duty "in addition to the rates * * « on * * * rods * * * 
wliich are liot rolled." Helcl, as to wire screw rods wliieh hâve been cold 
drawn after being liot rolled, that they are subject to this additional duty, 
regardless of the fact that such articles are specially enumerated in an- 
other paragraph as "wire screw rods" and that cold drawing is a nec- 
essary part of the process of maklng such rods. 

2. Same— General Provision— Unequal Opération. 

Where a gênerai tariff provision prescribes an additional duty capable 
of application to ail of severa] articles enumerated in another provision, 
It should be applied to ail, even though it may operate unequally. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (152 Fed. 573), reversing a 
décision of the Board of General Appraisers (G. A. 6,338; T. D. 27,- 
288), which modified the décision of the coUector of the port of New 
York. 

J. Osgood Nichols, Asst. U. S. Atty. (Henry L. Stimson, U. S. 
Atty., on the brief), for the United States. 

Kammerlohr & Dufïy (Joseph G. Kammerlohr, of counsel), for im- 
porters. 

BeforeXACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The merchandise in question is iron 
screw rods. Both sides agrée that it is dutiable at four-tenths of a 
cent per pound under the following paragraph of Tariflf Act July 24, 
1897, cil, § 1, Schedule C, 30 Stat. 161 [U. S. Comp. St. 1901, p. 
1638]: 

"136. Wire rods : Rivet, screw, fence, and other iron or steel wire rods, 
whether round, oval, flat, or square, or in any other shape, and nail rods, 
in coils or otherwise, valued at four cents or less per pound four-tenths of 
one cent per pound." 

The only question is' whether the merchandise is subject to the ad- 
ditional dutv imposed by the following clause of paragraph 141 of 
said act (30'Stat. 162. [U. S. Comp. St. 1901, p. 1640]) : 

"On ail iron or steel bars or rods of whatever shape or section which are 
cold rolled, cold drawn, cold hannnered, or polished in any way in addition 
to the ordinary process of hot rolling or hammering, there shall be paid one- 
fourth of one cent per pound in addition to the rates provided in this act on 
bars or rods of whatever section or shape which are hot rolled." 

The testimony shows that thèse screw rods are fîrst hot rolled and 
then cold drawn. They, theréfore, fall within the express provisions 
1.58 F.— 20 
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of paragraph 141. They are "iron rods" of some "shape or section," 
which hâve been "cold drawn * * * in addition to the ordinary 
process of hot rolling." They are subject to the duty imposed by this 
section, unless for softie reason it is inapplicable. 

This argument is made why paragraph 141 should not apply: Its 
purpose is to impose additional duties on account of additional pro- 
cesses. There is no "additional" process in cold drawing a screw 
rod. The testimony shows that a hot rolled rod does not become 
a screw rod until it is cold drawn. Cold drawing is necessary to fît 
the rod for the screw making machine. Imposing a duty upon screw 
rods eo nomine imposes a dtity upon cold drawn rods. No further 
process calls for the additional dùty provided in paragraph 141, and, 
therefore, it is inapplicable. There would be much force in this con- 
tention if screw rods were subjected to a duty eo nomine in a section 
by themselves, or with other rods which were necessarily cold drawn. 
It could: well be urged that they were required to pay a presumably 
increased duty for thé very reason that they were cold drawn, as 
well as hot rolled, and that" Congress could not hâve intended to im- 
pose a fvtrther duty on that account. In such a case the two sections 
of the act might be said to be contradictory, and the rule.that spécifie 
désignations control gênerai, though appropriate, descriptions ap- 
plicable. But paragraph 136 embraces rivet, fence, other iron or 
Steel wire rods of every shape, and.nail rods as well as screw rods. 
There is np testimony that cold drawing is a necessary. part of the 
process of making thèse rods. In fact, the reason why screw rods 
are cold drawn — for use in the screw making machine— does not ap- 
ply to them. They seèm clearly subjèct to the additionar duty im- 
posed by paragraph 141 when for any reason they ^re cold drawn. 
And," if paragraph 141 applies to some of the articles described in 
paragraph 136, it must apply to ail, even though it may operate un- 
equally. There is no indication that the framers of the act intended 
to single out screw rods for an exclusive duty. 

It is also urged that paragraph 141 is inapplicable, because it re- 
fers to additional indépendent processes,' while the: cold drawing 
which screw rods receive is merely' an incident of their préparation. 
But the statute is broad;^nd comprehénsive. Its'térirts embrace roda 
which hâve been cold drawn for any reason. 

It is further urged that the arrangement of the difîEerent clauses in 
paragraph 141 follows that of the métal schedule precéding the 
"wirè" subdivision, and that it should be construed as applying to 
that schedule alone. There would be force in this claim, if the lan- 
guage qf paragraph 141 were limited in any way to the métal schedule. 
But the clause of that section no\y und$r considération contains no 
limitation or .qualification. It embraces "ail" iron or steel rods, "of 
whatever shape or section." , Manifestly the wire, rods described in 
paragraph 136 come within its terms. : 

It follows, therefore, that the merchandise in question is subject 
to the duty of dne-fourth of one cent per pound under paragraph 
141, in addition to the' duty of four-fenths of one cent under para- 
graph 136, of the tariff act. . :,;N •:- 

The décision of th.e Circuit Court isTeversedi!" 



IN RE LOUISVILLE NAT. BANKING CO. é03 

In re LOUISVILLE NAT. BANKING CO. 

(Circuit Court of Appeals, Sixtli Circuit. January IC, 1908.) 
No. 1,715. 

1. Baxkbuptcy—Disciiaboe— Objections — Staïute — Constbuctio.v — "Prop- 

ERty." 

Bailler. Act July 1, 1898, c. .541, § 14, 30 Stat. 5r>0 [U. S. Comp. St. 1901, 
p. 34271, as anieiided l)y Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. 
Couip. St. Supp. 1907, p. 1026], provides tliat thé court sball diseharge ttie 
appUeant uiiless he lias obtained property on crédit froin any persou on a 
materially false statement made in writing to such person for the purpose 
of obtaining such property on crédit. Held, that the word "property," 
as there used, meant "anything o( value," "anythlng that inight be own- 
ed or possessed," "anything having a debt paying or a debt securing 
iwvi'er," Includlng money, so that an ob.1ection that the bankrupt obtain- 
ed a loan of money by maklng a materially false statement In writing con- 
stituted a valid objection to Ms discharge. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
56^3-5728; vol. 8, pp. 7768-7770.] 

2. Same— Discharge— Vacation— JuBisbicTioN. 

Where the attorney for an objectlng creditor was unavoidably absent 
whèn the hearing of an application for a bankrupt's discharge was had, 
and ànother attorney, who had been requested to appear and oppose the 
discharge on a valid ground, falled to do so, the court, after grantlng a 
discharge, had jurisdietion ta consider and détermine the creditor's mo- 
tion to set it aside. 

[Éd. Note.— For cases in point, see Cent. Dig. vol. 0, Bankruptcy, § 869.] 

3. Sasie— Deniai^-Wkit ofReview. 

Déniai of a creditor's application to set aside a bankrupt's discharge 
on the ground that, if ithe facts daiined by the creditor were established, 
they would not warrant the court in refusing a discharge, was revlewable 
by the Circuit Court d( Appeals on a pétition for review. 

On Pétition for Review. 

Wm. M. Smith, for petitioner. 

Before LURTON and RICHARDS, Circuit Judges. and KNAP- 
PEN, District Judge. 

RICHARDS, Circuit Judge. On January 9, 1907, William L. 
Ptaffinger filed his pétition and on the same day was adjudged a 
bankrupt. On April 5, 1907, he filed a pétition for a discharge, and 
notice was given that the application would be heard on April 27, 
1907; but the hearing was postponed until May 4, 1907. On that 
day the attorney for the Louisville National Banking Company, one 
of the creditors of the bankrupt, was unavoidably absent. He had 
made arrangements with another attorney to represent him at the 
hearing and make formai objection to the discharge of the bankrupt 
on the ground that this creditor had a large claim for borrbwed 
money, and that the bankrupt, in order to obtain the money rep- 
resented by the crédit, had made a materially false statement in writ- 
ing to such bank and had obtained the money on the faith of such 
statement. The creditor not being represented at the hearing, and 
no objection being made, the discharge was granted on May 4, 1907. 
Afterwards, and as soon as it became known to the attorney of the 
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créditer that the attorney he had engagea to represent his clie.it 
had failed to appear, aijd that no objection had been made, and the 
discharge had been granted, a motion was made to set aside the 
discharge for the reasons indicated. The matter was fuUy presented 
to the court below, and it refused to set aside the order of May i, 
1907, granting a discharge, on the ground that, even if the facts 
claiined by the créditer were established, they would not warrant 
the ■court in refusing a discharge, and therefore would not warrart 
the court in setting aside the order. 

Section 14 o'f the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 
550 [U. S. Cortip, St. 1901, p. 342.7]), as amended bv Act Peb. 5, 
1903, c. 487, § 4,:,32 Stat., 797, [U. S. Comp. St. Supp. 1907, p. 1026], 
provides, among othei- things, that the court shall discharge the ap- 
pHcant unless hé hâs ''(3) dbtained property on crédit from any per- 
son upon a materially fâlse statertient made in writing to such per- 
son for the purpose of obtaining sueh property on crédit." The 
court below, in the opinion referred 'to, states that the matter was 
referred to the référée for the purpoise of ascertaîning whether the 
claim of the créditer that the bankfupt had made a materially false 
statement as to his fi'nancial coijdîtidn,. ïbr the purpose of obtaining 
crédit in the shâpe bf money, aiid had thus obtained money, was 
sustained by the proof, and that the référée had reported that such 
statement had been made in writing and falsely shôwed the'bankrupt's 
indebtedness at that time, namely, March 24, 1903, to be $10,200, 
and his assets as atleast $49,674. ' Conceding the facts clàimed to 
be thus established, the court below tôbk the yieW that the statute 
did not apply, becausé it applied only to a materially false statement 
in writing made for the purpose of obtaining property on crédit, and 
that money is not property. In support of this view, Collyer on 
Bank. (6th Ed.) pp. 196, 197, is cited, and also a rule in U. S.,v. 
Isham, 17 Wall. 496, 21 L. Ed. 728, in which Mr. Justice Hunt, speak- 
ing for the court, says (page 504, 17 Wall. [21 E. Ed. 728]) : 

"The words of the statute, are to betaken In the sensé In whioh they will 
be understood by that public in which they are to tal;e effeçt. , Science and 
skill are not reqnired in thelr interprétation, except where scieiitifle or teeh- 
iiical terms are used." , . . 

We approve pf the fule laid down,by Mr. Justice Hunt, but we 
do not think it sustains" -the : construction ■ claimed in this case. The 
position taken by Collyer: on Bankrùtptcy is in our opinion without 
support. If we were toi apply the rule laid down by Mr. Justice 
Hunt, and take.the comrnon, ordinary meaning of the word "prop- 
erty," \ye think we would yeach the usual définition given to the word ; 
that is, "anything pf value," "anything that may be owned or possess- 
ed," "anything which has:de.bt-pa5'ingor debt-securing power." One 
of the commpn crimes is; obtaining property under false prêteuses. 
It has never been restricted to the obtaining of property other than 
money,, but to the obtainijig of property including money. No good 
reason can be advanced for limiting the term "property" in this 
statute to property excluding money. iMoney is property in its most 
available and efficient forni. According to the construction of the 
lower court, the bankrupt could, without subjecting himself to a 
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penalty, obtain money by making a ■ materially false statement in 
writing ; but he could not, without subjecting himself to the penalty, 
obtain property exclusive of money by making such false statement ; 
still with the money which he could thus obtain without penalty he 
could readily purchase the property which the law prohibited him 
from thus obtaining. In our opinion the case of Pirie v. Chicago 
Title & Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171, 
settles the question. There the point was made "that a transfer of 
any of his [the bankrupt's] property" was limited in meahing to a 
transfer of any of his property excluding money, and the court held 
that the phrase included "anything of value, anything which has' a 
debt-paying or debt-securing power ; and money is property." 

The authority of the court below to consider and détermine the 
motion to set aside the discharge is upheld by the décision in Re 
Dupée, 2 Low. 18, Fed. Cas. No. 4,183. See, also, Hamlin v. Toledo, 
St. L. & K. C. R. R. Co.,'78 Fed. 664, 24 C. C. A. 271, 36 L. R. A. 
826. The question which comes before the court in the présent case 
is one of administration; the proper construction of the amend- 
ment of February 5, 1903, authorizing a refusai of the discharge in 
certain cases. The question was properly presented by a pétition 
for review, and case No. 1,715 will therefore be dismissed. 

The judgment is reversed, and the case remanded, with directions 
to set aside the discharge and for further proceedings not inconsistent 
with this opinion. 



UNITED STATES v. MULLER, MACLEAN & CO. 

(Circuit Court of Appeals, Second Circuit. November 8, 1007.) 

No. .56 (4,417). 

1. CusTOMS DtTTiES— Clérical Eeeob— Mistake as to Abbeeviatton. 

An Importer In givlng the involce value of his merehnnclise stuted it In 
dollars, instead of rupees, having mlstaken the rupee alibr^viatiou for the 
dollar mark. HcM, that this constituted a clérical mistake. 

2. Same— Appraisement— Pailure to Appraisb True Value. 

Merehandise having been erroneously invoiced at au excessive value, 
the appraiser merely accepted that value as being suffieiently high, with- 
out making any eiïort to ascertain the true value, as required by Customs 
Administrative Aet June 10, 1890, c. 407, § 10, 26 Stat. 1.36 [U. S. Conip. 
St. 1901, p. 1922]. Held, that the appraisement was therefore invalid. 

3. Same— iNvoioE Value — Assessment on Less Amount. 

The provision in Customs Administrative Act June 10, 1800, c. 407, § 7, 
20 Stat. 134 [U. S. Comp. St. 1901, p. 1892], that duty shall not be assess- 
ed on less than the invoice value, does not require that the collector 
should take as the dutiable value an excessive sum erroneously given in 
a jiro forma invoice, when he has before him a consular invoice giving the 
correct vaine. He conforms to the statuto if lie assesses on the basis of 
the value in the latter invoice. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, affirming a décision of the Board of General Appraisers, which 
reversed a décision of the collector of the port of New York in assess- 
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ing duty upon certain importée! nierchandise upon an amonnt stated 
as its value in the pro forma invoice, instead of the amount stated in 
the consular invoice, which latter amount, as the appraiser testifies, was 
the correct market value. The consular invoice, which had been de- 
layed for some reason, was before the collector when he acted. 

J. Osgood Nichols, Asst. U. S. Atty. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importers. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The décision of Judge Hazel will be found in 152 
Fed. 575 ; and we fully concur in its conclusions. The appellant's brief 
States that Judgé Hazel was in error in his assumption as to the gov- 
ernment's concessions, and adds : 

"The govei'ntnent does not concède that the alleged overvaluation of the 
mica was a clérical mlstake. On the contrary it was a deliberate valuation 
by an importer," etc. 

What the government does or does riot concède in tliis particular 
is ùnimportâht. The undisputed évidence shows conclusively just what 
the mùstake was. The représentative of the importer in preparing pro 
forma invoice had before him some insurance documents which stated 
the value as "rupees 636.10 (equals $304)." He mistook the rupee 
mark for a dollar mark, and, deducting for consular fées, set down the 
value as $633. If this is not a "clérical mistake," we are at a loss to de- 
fine the term. The appraiser appears to hâve accepted the value thus 
stated as being high enpugh to coyer. He made no eflfort whatever 
to "ascertain, estimate, and apprâise the actual market value and 
wholesalé price at the time of exportation in the principal markets of 
the country whence the merchandise was imported." Customs Ad- 
ministrative Act June 10, 1890, c. 407, § 10, 26 Stat. 136 [U. S. Comp. 
St. 1901, p. 1932]. The case is therefore within the décision of this 
court in U. S. v. Béer, 150 Fed. 566, 80 C, C. A. 368. 

Référence is made to the last clause of section 7 of customs adminis- 
trative act of 1890, which reacîs : , 

"The dnty shall not, however, be assessed In any case upon an amount les.s 
than the Invoice or entered value." 

That provision does not require the collector to accept a mistaken 
value given in a pro forma invoice, when he has before him the cor- 
rect value given in a consular invoice. He conforms to the statute by 
not assessing upon an amount less than the consular invoice, if that 
give the correct value. 

The décision is affirmed. 
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UXITED STATES v. D. S. HESSE & BRO. 

(Circuit Court of Appeals, Second Circuit. November S, 1907.) 

No. 78 (4,210). 

CusTOMS DuTiES — Classification — Articles "In Imitation of Lace" — 
Bbaid Sets. 

Collars and cuffs coruiwsed of braids sewn togetlier and oniamented 
witli cords and tbreads held dutiiil)le as "wearins apparel * * * in 
imitation of lac-e," under Tariff Act .Tuly 24, 18i)7. e. 11, § 1, Schedule .1, 
par. 339, .30 Stat. 181 [U. S. Conip. St. 1901, p. 1002], It is not neceSsary 
that articles eoniing withln tlUs provision sliould be imitation lace as 
Iniown to the tnide. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court reversing a décision of the Board of General Appraisers (G. A. 
6,283 ; T. D. 27,08G), which sustained the action of the collector of the 
port of New York- in classif^ving certain articles for duty under the 
act of 1897. The opinion below is found in (C. C.) 154 Fed. 171. 

D. Frank Lloyd, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The articles in question are collars and cufïs de- 
signed for féminine wearing apparel, each set consisting of a collar 
and one pair of cufïs complet ed and ready to be attached to the gar- 
ment on which they are to be worn. They are composed of cotton 
braids sewn together by hand, and ornamented with cotton cords and 
cotton threads. 

The relevant paragraphs are : 

"322. AH manufacturers of cotton not specially provided for in this act 
forty flve per centum ad valorem." 

"•3.39. Laces, lace window curtains. tidies. pillow sbanis. bed sets, insertings. 
flouncings and otlier lace articles: bandkerchiefs. uapkiiisi;' wearing apparel. 
and other articles, marte wlioUy or in part of lace, or in imitation of lace: 
nets or nettings, veils and veilings, etaniines, vitrages, neck nrfflijigs, ruchings. 
tuckings. flutings. and qiiillings ; embroideries and ail trimmings, including 
braids. edgings, insertings. tloinicings. galloons, gorings and linnds: wearing 
apparel, liandkercbiefs, and otber articles or fabrics embroidered in any 
rnaniier by liand or nuicliinery. wlietlier with a Ictter, niouogi-.-uu or other- 
vvise ; tamboured or appliquéd articles, fabrics or wearing ap])arel : bem- 
stitclied or tucked flouncings or skirtings, and articles made wholly or in part 
of rnfflings, tuckings, or ruchings." etc. 

Act July 24, 1897, c. 11, § 1, Schedules I, J, pars. 322, 339, 30 Stat. 
179, 181 [U. S. Comp. Sî. 1901, pp. 1661, 1G62]. 

It will be observée! that paragraph 339 contains a detailed enuniera- 
tion of a considérable number of spécifie articles. Paragraph 322 is 
a gênerai catch-ail clause. Moreover, the use of the phrase "other arti- 
cles made wholly or in part of lace or in imitation of lace" implies that 
Congress understood that there were articles made in imitation of 
lace, which did not contain any lace in their make-up. There is noth- 
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ing to show that the phrase "articles made in imitation of lace" has 
any trade meaning; or is other than a mère descriptive phrase. 

Frôm thé record and an inspection of the exhibits subraitted, we 
hâve reache'd the conclusion that the importations in controversy are 
not "lace" nof; "imitation lace," as those words are used in trade, nor 
are they made "wholly of lace," nor made "in part of lace," but that 
they are "articles made in imitation of lace," and as such coveied by 
paragraph 339. 

The décision is reversed. 



UNITED STATES v. SEYD. 

(Circuit Court of Appeals, Second Circuit November 8. 1007.) 

No. 57 (4,211). 

CtrSTOMs DuTiES— Classification— H AN DMADE Suefacb-Coated Papee. 

. Xlie provision in Tarife Aet Juiy 24, 1S97, c. 11,' S 1, Schedule M, par. 
401, '30 Stat. 189 [U, S. Comp. St. 1901, p. 1672], for handuuide paper, Is 
not restricted to papcr ejusdem generis witli the writing, letter, and 
otlier papers enumerated in that' paragraph ; and handinade surfaee- 
coatsa paper is more speclfically provided for thcreunder thau under 
the provision in paragraph 398. 30 Stat. 188 [U. S. Comp. St. 1901, p. 
1671], for surface-coated paper "not specially provided for." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For, décision below, see 152 Fed, 657, reversing a décision of the 
Bpard of United States General Appraisers, which had affirmed the 
, assessment of duty by the collecter of customs at the port of New 
York on merchandise imported by William Seyd. 

J. Osgood Nichols, Asst. U. S. Atty. (Henry L. Stimson, U. S. 
Atty., on the brief). 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porter. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The paper imported is concededly handmade pa- 
per. It is also surface-coated paper, and the single question is wheth- 
er it shall be classified for duty under paragraph 398 or paragraph 
401 of the TariflE Act of July 24, 1897 (30 Stat. 188, 189, c. 11, § 1, 
Schedule M [U. S. Comp. St. 1901, pp. 1671, 1672]). Paragraph 398 
covers "surface-coated papers not specially provided for in this 
act." Paragraph 401 covers "handmade paper," both plain and "rul- 
ed, bordered, embossed, printed or decorated in any manner," but 
without the qualification "not specially provided for in this act." Un- 
der familiar principles of construction (U. S. v. Reiss & Brady, 136 
Fed. 741, 69 C. C. A. 393) it should be classified under paragraph 401, 
being a surface-coated paper which is specially provided for as "hand- 
made." The court below foUowed a former ruling of the Circuit 
Court (Miller v. U. S. [C. C] 128 Fed. 469) that the handmade pa- 
pers referredto in paragraph 401 must be ejusdem generis with the 
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writing, letter, bond, note, drawing, and similar papers enumerated 
therein. This court, however, in Benneche v. U. S. (C. C. A.) 153 
Fed. 861, disapproved of tliat construction, holding that the phrase 
"handmade" in paragraph 401 vvas not to be thus restricted. That 
décision controls this case. 
Décision reversed. 



CHAPIN V. PRIEDEERGEE-AARON MFG. CO. 

(Circuit Court of Appeals, Tiilrd Circuit December 23, 1907.) 

No. 16. 

Appeai/— Dismissai>-Patents— Appeal pbom Deceee Awakdino Injuhction 
— ExpiEATioN OF Patent Pending Appeal— Moot Question. 

On tlie expiration of a patent while an appeal from a decree award- 
Ing a perpétuai injunction agalnst Its infringement, but not orderlng an 
accounting, is under advisement by the appeiiate court, the case becomes 
one not invoiving any subsistent rlght, and the appeal wili be dismissed. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 3, Appeal and Error, 
8 3122 ; vol. 38, Patents, § 603.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
On motion to dismiss appeal. 
For opinion below, see 151 Fed. 26é. 

Joseph C. Fraley, for appellant 
Frank S. Busser, for appellee. 

Before DALLAS and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

DALLAS, Circuit Judge. This was a suit on a design patent. The 
court below awarded a perpétuai injunction, but, the complainant hav- 
ing waived any right ît might hâve had to an account, no accounting 
was ordered. The decree was made on April 13, 1907. This appeal 
was taken during the month foUowing, was argued on October 8, 
1907, and was still under advisement when, on October 26, 1907, the 
patent expired. Thus the injunction became înoperative, and nothing 
was left for a judgment of this court to act upon. The one substantial 
question in the case has been eradicated, and we ought not to consider 
a mère abstraction, not resting upon any existing fact or subsistent 
right. The case has declined to the level of those which, in Hatch v. 
Reardon, 204 U. S. 160, 27 Sup. Ct 188, 51 L. Ed. 415, were charac- 
terized as "imaginary," and with such cases courts will not con- 
cern themselves. Mills v. Green, 159 U. S. 651, 16 Sup. Ct 133, 40 
L. Ed. 293 ; Gamewell Fire-Alarm Telegraph Co. v. Municipal Signal 
Co., 61 Fed. 208, 9 C. C. A. 450 ; Lockwood v. Wickes, 75 Fed. 118, 
21 C. C. A. 257; American Middlings Purifier Co. v. Vail, 15 Blatchf. 
315, Fed. Cas. No. 308. Neither party was at fault in not calling 
our attention at the argument to the fact that the patent was about 
to expire. It had not been observed by either party, and we think that 
the court, of its own motion, if it had subsequently become aware of 
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the acttia'i expiration of the patent, might properly hâve refusée! to fur- 
ther entertain the appeal. 

The clerk's costs, we are advised, hâve already been secured, and, as 
we havè corne to the conclasion that neither party should be awarded 
costs in this court (Gamewell Co. v. Municipal Co., supra), our order 
will be that the appeal be dismissed, without costs. 



GIZZI V. PITTSBURG & L. E. E. CO. 

(Circuit Court o£ Appeals, Third Circuit. December 20, 100". Rehearlng 
Denied January 6, 1908.) 

No. 61. 

Wrix of EiBeob— Maiters Reviewablk— Ruling on Motion foe New Trial. 

In the fédéral courts the ruling of a trial court on a motion for iiew 
trial is not reviewable. 

[Ed. ^'ote. — For cases in point, see C«nt. Dig. vol. 3, Appeal and Error, 
§r 3860-3865.] 

In Error to the Circuit Court of. the United States for the Western 
District of Pennsylvania. 
On motion for rehearing. 

Wm. M. Stewart, Jr., for plaintîff in error. • 

Before DALLAS and GRAY, Circuit Judges, and CROSS, District 
Judge. 

DALLAS, Circuit Judge. When this case was reached upon the call 
of the docket for the présent term, the court, of its ow'n' motion, dis- 
missed the writ of error, upon the grpund that, the. spécifications went 
only to. the refusai of the court below.to grant a new trial. Almost 
immediately after this h^ji. been doiie, the learned counsel for the plain- 
tiff in error pfesented a pétition for a reargumerit, vvhich, in substance, 
asks us to recohsider the question ^yhether a refusai to grant a new trial 
is reviewable. in this qourt. We hâve several tirnes hekV that it is not, 
and we a<;lhere to that riiUng., Myers v. Kessler, 14.3 Fed. 730, 74, C. 
C. A. 63.' ■ 

A reargument is denied. . 



. . TJNIÏBD STATES V. BQBINSONi et al. 

(Circuit Court of Appeals, Fpurth Circuit. January 2, 1908.) 

BAIL—WlLIiFUL DEFAULT-^REOOGNIZANCSÏ. 

Rev. St. i 1020 [U, S. Comp. 8tj 1901, p. 719], provides that when any 
recognizance ;ln a crlminal case taken for, lu, or returnable to any fédéral 
court, is forfeited by a Sreach of its conditions, tlie court in its discrétion 
may remit the whole or any i^art pî the penalty, whenever it appears that 
there has béen no Wlllfiil default of the party, etc. Held that, where, on 
breach of an appearance bond, the court found that the party had made 
wlllful default, and final judgment was rendered at the succeediiig term, 
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the court hnA no pinver to remit luiy iiortiou of tiie .iii(lp:iiipiit aj^ituist one 
of the snreties on liis nppreliending tiie prindiml and rteliveriiig him iuto 
custody at tlie tenu at wliich iinal judgnient was eiitered, no auswer hav- 
Ing been flled to tbe scire facias issued aad served at tbe previous tenu. 
[Ed. Note.— For cases in point, see Cent. Dig. vol. 5, Bail, §§ 328-334.] 

In Error to the District Court of the United States for the West- 
ern District of North Carolina, at Asheville. 

A. L. Coble, Asst. U. S. Atty., and A. E. Holton, U. S. Atty. 

Beforc PRTTCHARD, Circuit Judge, and BRAWLEY and PUR- 
NELL, District Judges. 

PRITCHARD, Circuit Judge. This is a writ of error by which it 
is sought to review a judgment of the District Court vacating a judg- 
ment upon a scire facias made final at the May term, 1903, of the 
United States District Court for the Western District of North Car- 
olina. The facts in this case are as follows: 

Alonzo Robinson was held by a United States commissioner for his 
appearance at the November term, 1902, of the United States Dis- 
trict Court at Asheville, to answer a charge of criminal violation of 
the internai revenue laws of the United States, and gave bond in the 
sum of $000 for his appearance, with James A. Breedlove and ]. W. 
Robinson as sureties thereon ; that at tlie November term, 1903, of the 
District Court at Asheville,, the said Alonzo Robinson made willful de- 
fault, was called and failed, and judgment nisi entered at said term, 
at which term the scire facias was duly issued and served upon the 
défendants ; that shortly after November term, James A. Breedlove, 
one of the sureties on the bail bond, apprehended his principal, Alon- 
zo Robinson, and duly delivered him to the custody of the United States 
marshal, and at the May term, 1903, of the District Court at Asheville, 
the case was disposed of in the due course of the business of the court ; 
that the said James A. Breedlove was advised at the time and so un- 
derstood that the appréhension and surrender of his principalwas an 
exonération of his liability upon said bail bond, and he thereupon filed 
no answer to the scire facias, which had been issued at the Novem- 
ber term, 1903, and served. Upon his failure to answer at the May 
term, 1903, a judgment final was rendered upon the nisi judgment en- 
tered as above stated at the November term, 1902. 

The first assignment of error raises the question as to whether the 
court below had the pôwer to remit a recognizance where there was a 
willful default. 

Section 1020 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 719] provides: 

"When.any rei-ognizimoe in a ci'iuiiiial canf^e, talvon for, of in, or rotni'nnblo 
to, any court of the Tlnited States, is forfeited by a l)reach of the condition 
thereof, such court niay, in its discrétion, remit the whole or a part of the 
penalty, whenever it appears to the court that tliere has been no wilful defaulr 
of the part>', iind that a trial can, notwitlistanding. be had in the cause, and 
that public justice doos not otherwist; reiiuire the same penalty to be en- 
forcetl" 

Among other things, the foregoing section provides that the court 
may, in its discrétion, remit the- whole or a part of the penalty, when- 
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ever it appears that there has "been no willful default of the 
party," etc. While in a case like the one at bar a surety may suff er 
a hardship owing to the provisions of this statute, nevertheless, its 
tefms are plain and unmistakable. It clearly defines the circumstances 
under which the court may exercise its discrétion and remit the whole 
or a part of the penalty, to wit, when there has been no willful default ; 
and inasmuch as the court in this case found as a fact that the default 
was willful, it necessarily follows that it was not within the discrétion 
of the court to vacate or modify the judgment in question. 

We do not deem it necessary to consider the second assignment of 
error inasmuch as the détermination of the first assignment necessari- 
ly disposes of the questions sought to be reviewed herein. 

For the reasons hereinbefore stated, the judgment of the court below 
is reversed, and the case remanded to that court with instructions to 
proceëd in accordance with the views herein expressed. 

Reversed, 



LE BROCQ V. CHILDS et al. 

(Circuit Court, E. D. New York. January 11, 1908.) ' 

Patents— AéTioN fob Infeinoement— Pleading— Complaint— Sufficienot. 
A complalnt in an action to recover damages for the fraudulent pro- 
curlng of a patent by défendants in the name of one of them for an In- 
vention alleged to hâve been made by plaintifC held to state a cause of ac- 
tion on demurrer. 

At Ivaw. On demurrer to complaint. 
H. B. Philbrook, for plaintiff. 
Niles & Johnson, for défendants. 

CHATFIELD, District Tudge. The plaintiff, having ma'de an ar- 
rangement with the defencfants to secure a patent upon his invention 
for a certain appliance upon terms included in the contract, has 
brought suit, charging the défendants with having fraudulently and 
knowingly obtained a patent for the same invention in the name of one 
of the défendants, to the damage of the' plaintifï. The complaint 
shows that upon the first application and upon an amended application 
to the Patent Office the défendants were unable to secure a patent upon 
the plaintiff's invention, although the entire claims were not rejected 
upon the amended application. The défendants subsequently obtained 
a patent for what the plaintiff allèges is the same invention, with cer- 
tain changes in the spécifications and in the claims as stated, which the 
plaintifif allèges were immaterial. 

The défendants demur, and claim that the plaintiff in his complaint 
sets forth an allégation that he pointed out to the défendants certain 
changes in his invention, and that, therefore, upon the face of the com- 
plaint, it is apparent that the plaintiff did not comply with his contract. 
It seems to the court that the demurrers of the défendants admit the 
allégations of the plaintiff that the changes were immaterial, and that 
it is a necessary inference from the entire language of the complaint 
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that the inventions, so far as the patentability of the idea or tlie scope 
of the invention are concernée!, are alleged to hâve been ahke. The 
plaihtiff éould hâve framed his complaint for a spécifie performance, or 
for damages for breach of contract ; but he has chosen to allège fraud, 
and may even thereih be limited to the terms of the contract as the 
measure of damage. But a cause of action seems to hâve been suffi- 
ciently set forth, and the demurrers will be overruled, with leave to an- 
swer virithin 20 days, upon the entry of an order herein. 



LOEAIN STEIiL CO. v. WHITE MFG. CO. 

(Circuit Court, S. D. New York. Dccember 30, 1907.) 

Patents— Invention— Eailway Switch Stkuotxjre. 

The Moxham patent, No. 530,734, for a railway switch structure, claim 
1, is void for lack of invention, in viéw of tlie prier art. Claim 6, con- 
ceding It patentable novelty, in view of Its narrow range, niust be limit- 
ed to the précise structure described. As so limited, held not infringed. 

In Equity. On final hearing. 
Claims 1 and 6 are as follows : 

"1. A railway switch structure, which consists of a metallic structure pro- 
vided with & pocket in which a plate, which is grooved so as to form the 
flangeway and point, is removably secured; the rails of the remainder of 
said switch being secured to said metallic Structure." 

"6; A railway switch pièce, eonsisting of a body portion having a pocket 
adapted to receive a plate, a plate in said pocket having track surfaces and 
depending holding down members, pro.iecting dowmvard from the plate into 
the space beneath, said space below the plate being filled with a material 
adapted to support the plate and bond the holding down members substantial- 
ly as described." 

Thomas W. Bakewell and Charles MacVeagh (George H. Parme- 
lee and Clarence P. Byrnes, of counsel), for complainant. 
Henry D. Donnelly, for défendant. 

HAZEL, District Judge. In this action to restrain the infringe- 
ment of claims 1 and 6 of patent No. 536,734, dated April 2, 1895, 
granted to A. J. Moxham, for improvement in railvi^ay switch struc- 
tures, I hâve examined the record and discovered no reason to dis- 
agree with the Circuit Court of Appeals for the Sixth Circuit in 
Johnson Company v. Toledo Traction Company, 119 Fed. 885, 56 
C. C. A. 415. The said court, having before it for considération the 
scope of claims 1, 2, 3, 4, and 5 of the patent in suit, held that there 
was no such indicated change in the manner of using or applying 
the railway switch structure as to warrant holding that by its use 
there was produced a new resuit. In view of the thoroughly compre- 
hensive reasons assigned by the court in the Johnson Company Case, 
it is neither.necessary nor useful to reiterate the scope of claim 1. 
This case is not thought to be stronger, and, even if the asserted 
new évidence indicating the inadequacy of the prior structures had 
been presented in the former case, in my judgment, a différent dé- 
cision would not hâve resulted. 
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My impression, from an examination of the prior art, îs that the 
spécifie claim 6, read in connection with the spécification, cannot be 
given breadth to include defendant's deviçe without ignoring such 
antécédent art and éléments as were commonly known. Assuming 
that claim 6 is patentably novel, in view of its narrow range, it must 
be limited to the précise structure described. As thus Hmited the 
défendant would not infringe. The casting of the défendant has not 
the short projections of claim 1 to correspond in shape to the abut- 
ting rails, nor has it the holding down members of the sixth claim, 
nor the spécifie bonding material of the complainant's patent. 

The bill is dismissed, with costs. 



KBLSET HEATING CO. t. JAMES SPBAR STOVE & HBATING CO. 

(Circuit Court, E. D. Penn^lvania. December 19, 1907.) 

No. 32. 

Patents— Infeinoembnt—Injunction—Contempt. 

Where an essential élément of complainant's patent on a hot-alr fur- 
nace consisted in placing the roda tying the bottom plate ana crown sheet 
thrpugh the vertical, air flues whlch surrounded and formed the sides of 
the combustion chamber, an Injunction restraining infringement was not 
violated by a furnaee In whlch the tie rods were placed entlrely outside 
of and removed from the flues. 

[Ed. Note. — For cases In point, eee Cent. Dlg. vol. 38, Patents, § 373.] 

In Equity. On ruie to show cause why défendants should not be ad- 
judged guilty of contempt in disregarding an injunction restraining 
infringement of a patent. 

For opinion sustaining the patent and finding infringement, see 155 
Fed. 976 reversed on appeallSS Fed., 633. 

Howard P. Denison, for complainants. 
Charles Howson, for défendants. 

ARCHBALD, District Judge.* The proceedings for cOntempt, bas- 
ed upon the alleged disregard of the injunction heretofore issued in 
this case, must be dismissed. It is made an essential élément of the 
complainants' hot-air fumace, by the patent in suit, that the rods which 
tie the bottom plate and crown sheet together shall extend through 
the vertical air flues, which surround and form the sides of the com- 
bustion chamber ; the advantages claimed for this arrangement, ac- 
cording to the spécifications, being that the rods are thereby protect- 
ed from soot and rust, and that the obstruction to cleaning the com- 
bustion chamber, which they would otherwise offer, is thereby obviat- 
ed. But in the fumace which is nOw being put out by the défendants, 
of which complaint is hère made, the tie rods used are located, not 
within, but entirely outside of and removed from, the flueç, thus avoid- 
ing the construction specified in the patent. No doubt in structural 
function they are the same. But that is not sufficient. The invention 

*Specially asslgned. 
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at the best is a narrow one, and, in view of the prior art, the particular 
location given to the tie rods is material, if its novelty is to be sus- 
tained. To refer to nothing else, furnaces, in exact conformity with 
the structure in suit, saving only that the tie rods were outside of, 
where they are now inside, the flues, were manufactured under the 
earlier patent to the sattie inventer, and were in public use for over 
two years prior to the application for the patent in controversy. And 
if it be now held that a tie rod located on the outside of the flues, and 
so not extending through them, is the équivalent of one located with- 
in them, as called for by the Claim, thc" décision which has been made 
sustaining the patent is seriôusly called in question. But, without 
dwelling upon that, the terms of the claim are clear and expressly call 
for tie rods extending through the flues to which the complainants are 
thus confined, and, the construction which has been now adopted by 
the défendants being différent in this respect, there is no violation of 
the injunction. 

The proceedings for contempt are dismissed, at the cost of the com- 
plainants. 



AUTOMATIC WEIGHING MAOH. CO. v. PNEUMATIC SCALE CORPORA- 
TION, Limited. 

(arcult Court, D. Maine. Janiiary 1, 1908.) 

No. 582, Equlty. 

1. Patent»— Srrrr roB Ihfkinoement— Décision in iNTEErEMiNCB PsociaeD- 

INQ. 

On an appeal to tlie Court of Appeals of the District of Oolumbla from 
the décision of the Oonmjlssioner of Patents, in an Interférence prooeedlng 
between two applicants each clalming the same Invention, the question at 
issue Is mérely one of priority as between two Inventors ; but In a subsé- 
quent suit for tnfringement of the successful patent In which its vallcUty 
is attackéd, the Issue is broader, and Involves the question whether the 
patentée was an original inveator as against the public at large, where- 
fore the dedslon In the Interférence proceeding te not of oontroUing force 
In such suit 

2. Same-tAnticipation— Pbiob Disclosube or Invention bt Anotheb. 

Although one who was the flrst to conceive an Invention may lose his 
rlght to a patent therefor as against a subséquent Independent inventor 
of the same devlce by falllng to use reasonable diligence In following up 
hls conception, yet where he made known his invention to ànother and- 
exhiblted drawlngs, such dlsclosure, If of sufficlent fullness to enable one 
siîilled In the art to construet the devlce, completed the invention wlthin 
the meanlng of the patent law with the full effect as an anticipation. 

[Ed. Notc^For cases In point, see Cent Dig. vol. 38, Patents, § 66.] 

3. Same— AuTOUATio WEiauiNO Machine. 

The Thomas patent No. 766,004 for an automatlc welghlng machine is 
Told for anticipation. 

In Equity. On final hearing. 

Phillips, Van Everen & Fish, and Elmer P. Howe, for cômplaînant. 
Fish, Richa.rdsOn, Herrick & Neave, for respondent. 
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PUTNAM, Circuit Judge. This.is a bill in equity allegîng infringe- 
ment of the first seven claims of a patent. relating to an automatic 
weighing machine, i?Q. 766,004:, issued on July 26, 190|4, to Edward G. 
Thomas on an application filed on Decemjîer 17, 1896. The respondent 
claims under a patent which, so far as this case is concerned, is agreed 
to be identical, No. 633,675, issued to the assignée oif George W. 
Watson on September 26, 1899, on an application filed on March 11, 
1898. It will be notic^d that the application for the patent to Watson 
was filed after the application for the patent to Thomas, but that the 
patent to Watson was, granted first. This is said to hâve been through 
anoversight on the part, of the Patent Office; but we do not perceive 
that we are concerned in determining precisely how this happened, or 
that the record enableSus so to do, or that it would be of any sub- 
stantial importance in this case, or to any party except the United 
States, to détermine whether or nôt the patent to Watson was thus 
issued. After the patent to Watson issued, the case went to the 
Court of Appeals of the District of Columbia, under section 4911 
of the Revised Statutes as amended by the act to establish the 
Court of Appeals for the District of Columbia, approved on February 
9, 1893, c. 74, 27 Stat. 436 [U. S. Comp. St. 1901, p. 3391]. That 
court decided in favor o.f Thomas. 23 App. D. C. 65. , We hâve no 
pâfticular occasion to refer to that décision, except to the facts stated 
at page 67, which indicate that the questions involved are not prac- 
tically f ree from doubt. In the Patent Office, the Examiner of Inter- 
férences adjudged priority to Thomas. He was reversed by the Board 
of Examiners, who were again reversed by the Commissioner of Pat- 
ents, whose décision in favor of Thomas was affirmed by the Court 
of Appeals. ' 

No one claims that the décision of the Court of Appeals is con- 
clusive on the issue hère; but it is maintained by the complainant 
that it is very persuasive. We should so regard it, and probably 
should follow it, if the issues were the same as those before us, al- 
though the proofs were not obtained on examination and cross-ex- 
amination as in the case hère. In Prindle v. Brown, 155 Fed. 531, 
the Court of Appeals for this circuit pointed out the peculiarities of 
the proceedings on interférences, even on appeal; so that, so far as 
the décision of the Court of Appeals is concerned, we rest on what 
we hâve said, with what is also said by the opinion in Prindle v. 
Brown, with the single addition which will be found to be of import- 
ance, that the Court oi Appeals of the District of Columbia decided 
only as between two différent persons claiming patents for the same 
invention, while hère we are compelled to décide as between a party 
holding a patent and the gênerai public. In the former case, each 
party to the issue was supposed to hâve been an inventor, and the 
question was one only of priority; while with us the question is wheth- 
er Thomas was an original inventor under the statutes as against the 
the public at large. 

The invention in this case lies almost entirely in the conception be- 
cause it is apparent that, when the conception had been fuUy explained, 
any person of brdinary skill in the art could pu| it into practical form. 
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The invention lies in the following propositions: It relates to a class 
of automatic weighing machines in which a succession of packagei are 
fed automatically from a hopper containing the material, and simul- 
taneously weighed and carried away. Prior to the invention in ques- 
tion, there was but a single hopper, and the packages were brought in 
succession to the platf orm of a scale beneath that hopper ; and as each 
package came into position on the scale, the gâte closing the mouth of 
the hopper was opened, and when a sufificient weight had been deliver- 
ed to the package to tip the scale, the gâte was closed automatically, 
and the package was carried away and another one put in its place. 
The patents are substantially identical, and each of them explains the 
improvement on the single hopper device in about the same way. Each 
points out the advantage of a double hopper machine, which is the 
subject-matter of the patent, and which we need not enlarge on. What 
was to be accomplished was speed and accuracy, of course avoiding 
waste. With a single hopper, if the material was fed rapidly, it led 
to waste before the gâte could be closed ; and, if in order to avoid 
waste, it was fed slowly, the opération would not be sufficiently speedy. 
Hence the idea, which forms the substance of the invention, of adding 
a second hopper, so that the package was partly filled quickly from 
the first hopper, without any spécial care as to accuracy, and then more 
accurately from the second hopper with a finer stream until the exact 
weight was' reached, each hopper working simultaneously, but with a 
dififerent package. Of course, the first hopper filled the larger part of 
the package, so that the second hopper, having less material to deal 
with, could receive more accurate handling, but in the same length of 
time required for the opération of the first hopper. 

Watson completed his conception in January, 1896. As to this con- 
ception, the complainant admits as follows, coupling it with its own 
notion of the sole issue in the case : 

"It wlll not be denied In the présent controversy that Watson had con- 
celved the invention, as found by the C!ommissioner and the Court of Ap- 
peals, by January, 1896, which is prior to the date of conception by Thomas. 
The sole Issue, therefore, on this défense of prior invention, would seem to 
be whether Watson had sustained the burden of proof upon him to show the 
'reasonaWe diligence' required by the statute." 

This is followed by a statement from the complainant that it was 
not contended in the proceedings in the Court of Appeals of the 
District of Columbia, and would not be contended hère, "that Wat- 
son was not in possession of a complète conception of the invention as 
early as January 10, 1896." It is also shown by both Watson and 
one Doble, for whom he was working, that in January, 1896, Watson 
explained the conception to Doble, and showed him drawings of the 
détails of the mechanism covering each step in the séries required to 
make an operative machine; and, referring to this, Doble testified as 
follows ; 

"Q. When Mr. Watson explained this drawing to you, did you understand 
th« mechanism shown In itî A. I did fuUy." 

This drawing was preserved and produced before us, and no ques- 
tion is made as to the date of its origin nor as to its sufficiency in 
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representing, so that any person skilled in the art itiight fully under- 
stand, not only the underlying conception, but the ordinary method 
of putting it into opération. We are not therefore met with any of 
the difficulties in regard to the amount of proof required discussed 
in Brooks v. Sacks, 81 Fed. 403, 26 C. C. A. 456, cited and explained 
by the Circuit Court of Appeals for this circuit in Westinghouse Co. 
V. Stanley Co., 133 Fed. 167, 174, 177, 179, 68 C. C. A. 533. The 
facts are put beyond controversy; the only question is as to their 
efifect. 

As stated in the opinion of the Court of Appeals of the District 
of Coiumbia, Watson made no further efïort with référence to the 
invention in question until January, 1897, when he made some work- 
ing drawings, and nothing further thereafter until he filed his ap- 
pUcation for a patent. The view expressed by Mr. Justice Story 
in Reed v. Cutter, 1 Story, 590, 600, Fed. Cas. No. 11,645, based 
on certain expressions of the statute, that one who has the earliest 
conception, provided he uses reasonable diligence in adapting and 
perfecting the same, may secure his patent, although the second in- 
ventor has in fact first perfected the same conception, seems to hâve 
been generally accepted, although we are not aware of any express 
provision of the présent statute or any décision of the Suprême Court 
fully authenticating it. The rule, however, is given in Walker on 
Patents (4th Ed.) 126. He lays it down only as an équitable rule, and 
refers neither to any language of the statute nor any authoritative 
décision of the Suprême Court. However that may be, we are in- 
clined to the opinion that Watson did not bring himself within any 
rule of that character. Therefore, Watson v. Thomas, 23 App. D. C. 
65, already referred to, was no dôubt correctly decided on the theory 
which we hâve stated, that the case is strictly one between two, each 
of whom originally, so far as the other was concerned, conceived 
the invention. Hère, however, as we hâve said, we hâve a very dif- 
férent question. Can Thomas' patent be sustained as against the 
public in view of the fact that, as the record stands, his conception 
does not go back of his application for his patent, while Watson, a 
long time previously, not only had a complète conception, but de- 
veloped it to Doble in the \Yay we hâve explained ? 

Of course, the law is thoroughly settled that a mère conception, 
not in some way demonstrated or cômmunicated, does not amount 
to an invention under the statutes of the United States. This is so 
thoroughly understopd that we need hardly cite authorities for it. 
Mr. Walker seems tomàke some distinction between drawings and 
an oral description, based rather on circumstances thân on any es- 
sential différente. At page 64 he says that, "in cases where the in- 
vention may be exhibited in a drawing or model, it will date from the 
completion of such a rrtodel or such' a drawing as is sufficiently plain 
to enable those skilled in the art to understand the invention." In 
Loom Company v. Higgins, 105 U. S.; 580, 594, 26 L. Ed. 1177, the 
court States the broad rule as foUows on the précise question of pri- 
ority; 
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"An invention relating to machinery may be exliibited eltlier in a drawiug 
or in a model, so as to lay the foundation of a claim to priority, if it be suffi- 
ciently plaln to enable those skilled in the art to understand it." 

This is a positive and broad statement, but in that case it was ap- 
plied in favor of the patentée, so that we cannot assert positively that 
it go es beyond the rule favorable to patentées, as stated in Reed v. 
Cutter and bv Mr. Walker, as we hâve already said. In Eames v. 
Andrews, 122' U. S. 40, 66, 7 Sup. Ct. 1073, 30 L. Ed. 1064, the court 
réitérâtes and affirms its own expressions with référence to foreign 
pubhcations which are sufficient under the statute to anticipate. How- 
ever strict that rule may be, and it is none too strict, what Watson 
explained and showed to Doble fully rneets ail its requirements. If, 
therefore, what he thus showed and explained had been published in 
some foreign scientific journal, it would hâve answered as a com- 
plète anticipation. Why should it not so answer when disclosed in 
the United States in the way which it was disclosed? 

Three times the Circuit Court of Appeals for this circuit approach- 
ed the précise question we hâve hère, without being required to ex- 
actly meet it under the same or analogous circumstances. In De- 
ceco Ce. V. Gilchrist Co., 125 Fed. 293, 296, 60 C. C. A. 207, it dis- 
cussed in a gênerai way, with some illustrations, conceptions which 
were never fully practically developed or applied; but what is said 
there does not corne close enough to the case at bar to be of use. In 
Westinghouse Co. v. Stanley Co., 133 Fed. 167, 170, 180, 68 C. C. A. 
533, the invention was strikingly like that in question hère in one re- 
spect. It lay in the fundamental conception, which being explained, 
the mechanical application of it was within the reach of any person 
of reasonable skill in the art. There it was ruled for that particular 
conception that, when the originator thereof had stated it, though 
only in gênerai terms, he had made his conception clear, even though 
the mechanical détails had not been expressed or thought out. It 
was there further pointed out that ail which was learned from the 
inventor at what was fixed to be the crucial date was only "the gên- 
erai features of the invention" ; yet it was held that, as against al- 
leged priorities, the patent which was obtained for the invention thus 
communicated went back to the time of the communication. In that 
case, however, the rtiling was applied in favor of the patentée, so that 
it may perhaps be said that it was supported by what Mr. Walker 
says on that topic as we hâve already observed ; although neither in 
Westinghouse Co. v. Stanley Co. nor in the expressions of the Su- 
prême Court which we hâve quoted, was there any limitation of that 
character stated or even hinted at. Next was the opinion of this court 
in Eastern Paper Bag Co. v. Continental Paper Bag Co. (C. C.) 142 
Fed. 479. This opinion was accepted on appeal by the Circuit Court 
of Appeals, according to the report found in 150 Fed. 741, 80 C. C. 
A. 407. Therefore, we are justified in referring to it hère as having 
sufficient authority for us. There invention appeared not only in the 
conception, but it also was, or might hâve been, involved in the prac- 
tical application thereof. This is suggested at page 493 of 142 Fed. ; 
so that a mère statement of only the conception would not hâve been 
sufficient. For this reason, and also by reason of the favorable rule 
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in behalf of patentées, we held the invention to date from the time 
itwas practically worked ont, as shown at pages 511, 512, and 516 oî 
142 Fed. 

It follows that it cari hardly be said that there are sufficient author- 
ities, either in the décisions of the courts or in the text-writers, to guide 
us clearly under the çircumstances now before us. We must conse- 
quently follow our own impressions with référence thereto. It seems 
to us that Watson completed this invention and expounded it in Janu- 
ary, 1896, and that in this he went so far that the only thing needed 
to entitle hini to a patent at that time was to employ some soHcitor to 
put his application into the form required by the ruies governing pro- 
ceedings in the Patent Office. We cannot. therefore, resist the conclu- 
sion that Watson was a true inventer within the law; so that, in be- 
half of one who occupies the position of the public at large, and who 
is entitled to ail the défenses to which one who is merely alleged to 
be an infringer is entitled, as is the condition of the respondent in this 
proceeding, Thomas cannot be held to hâve been "the original and 
first inventor," within section 4893 of the Revised Statutes [U. S. 
Comp, St. 1901, p. 3384]. 

While what we hâve said states clearly to ourselves the case as we 
apprehend it, we think some further références to particular cases may 
be necessary in order that no inferences may be drawn from this opin- 
ion beyond what we intend. The opinion of Mr. Justice Story in Reed 
V. Cutter, 1 Story, 690, Fed. Cas. No. 11,645, which is the basis of 
nearly ail the discussions with référence to two independent inventors 
who are simultaneously working out the same conception, and the 
basis of ail discussions of what is now the second paragraph of section 
4920 of the Revised Statutes [U. S. Comp. St. 1901, p. 3394], leaves 
aside the précise proposition we hâve before us; and, therefore, it is 
that we hâve said that there is nothing in the statute relative to pat- 
ents for inventions which throws any light on this case as we hâve 
developed the facts, except indirectly or by implication. In Reed v. Cut- 
ter this particular topic is discussed, beginning with page 596 of 1 Story 
(Fed. Cas. No. 11,645). At page 599 of 1 Story (Fed. Cas. No. 11,645), 
Mr. Justice Story lays down the proposition which is thoroughly estab- 
lished in law, that an invention resting on a mère theory, or a mère intel- 
lectual notion, or uncertain experiments, is not an invention under the 
patent laws. As was shown by the Circuit Court of Appeals for this cir- 
cuit in Prindle V. Brown, 155 Fed. 531, 534, what is thus improperly call- 
edan invention is not at ail an invention as known to the law. Mr. Justice 
Story, in the same connection, states impliedly what is in effect the re- 
verse of this proposition when he refers to something "actually reduced 
to practice and embodied in some distinct machinery, apparatus, manu- 
facture, or composition of matter." He does not touch directly on a 
condition substantially the same as that existing hère. The reason of 
this is that section 4920 of the Revised Statutes relates to two persons 
competing for a patent for the same conception; though none of the 
décisions, so far as we understand, hâve undertaken to define au- 
thoritatively what is meant by the words "surreptitiously or unjustly" 
found therein. Of course, the word "surreptitiously" has no relation 
to a case where each party to an interférence has really and truly pro- 
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ceeded independently and honestly; although the word "unjustly" 
may be strained to cover even a case like that. So Morgan v. Daniels, 
153 U. S. 120, 14 Sup. Ct. 773, 38 L. Ed. 657, relied on by the com- 
plainant, was a spécial proceeding under the statute to détermine a 
question of priority between interfering inventors, and the opinion said, 
at page 124 of 153 U. S., at page 773 of 14 Sup. Ct. (38 L. Ed. 657), 
that the case was "something more than a mère appeal," and was "an 
application to the court to set aside the action of one of the executive 
departments of the government." Therefore, for the reasons we hâve 
already stated, neither Morgan v. Daniels, nor the expressions of the 
opinion therein relied on by the complainant, assist us hère. Christie 
V. Seybold, 55 Fed. 69, 5 C. C. A. 33, decided by the Circuit Court of 
Appeals for the Sixth Circuit, also much relied on by the complainant, 
is of the same class with Morgan v. Daniels, and passes by us in the 
same way. Prindle v. Brown, 155 Fed. 531, decided by the Circuit 
Court of Appeals for this circuit, and also relied on by the complain- 
ant, is careful to lay aside in gênerai language a case like that before 
us, as though it anticipated that such a case might arise. The lan- 
guage of the opinion at page 534 of 155 Fed. is as follows : 

"It Is not necessary In order to complète an Invention that there be a 
machine constructed, or even a modal. The invention may be diselosed by the 
application sufflciently to entitle the patentée to priority as of the date of the 
application, or It may hâve been diselosed by a machine or model, or in some 
other concrète manner, a long time before the application was filed, so that 
the patent wheuever applied for would go back to that disclosure." 

The words "or in some other concrète manner" are broad enough to 
înclude a case like this at bar; and in Prindle v. Brown it was not 
necessary to détermine the précise question now before us. We may 
add right hère that the authorities, in their présent condition, do not 
sustain the extrême view found in Robinson on Patents, vol. 1, § 
126, which might in effect render invalid a patent for a machine, oth- 
erwise lawfully issued, because not based on one actually constructed 
and practically operated. A careful examination of Agawam Company 
V. Jordan, 7 Wall. 583, 606, 19 L. Ed. 177, and Whiteley v. Swayne, 
7 Wall. 685, 687, 19 L. Ed. 199, shows that thèse décisions do not sus- 
tain the proposition for which they are cited in this connection. 

Therefore, as we hâve already said, we find nothing in ail the déci- 
sions brought to our attention which permits us to hold that what was 
diselosed by Watson to Doble in January, 1896, was not a complète 
invention under the patent law, with the same effect in the way of an- 
ticipation as though it had received publication on that date in a for- 
eigri scientific journal, or which requires us to leave a possibility, and 
even a probability, that any one assuming to hâve been a later inventor 
might not, in thèse days of great mechanical activity and of unlimited 
facility of communication, hâve become informed of what Watson had 
donc, in some manner which neither the court nor the parties to the 
litigation hâve discovered, and thus hâve availed himself of what was 
already known at least to some person in the art, instead of having 
conceived anything new by his own mental opérations. In order not 
only to guard the community from the evils of surreptitious informa- 
tion thus obtained, but also from the possibility of collusion, as well as 
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to give true effect to the statute which required Thomas to make oath 
in his application for his patent that he was both "the original" and 
"first" inventer, this supplemental explanation of the authorities, and 
of Dur conclusions, seems to be désirable. 

Let there be a decree dismissing the bill, with costs for the respond- 
ent, under rule 21. 



FOX et al. T. KNIC3KERB0CKER ENGRAVING CO. 

(Careult Court, S. D. New York. January 10, 1908.) 

No. 8,773. 

1. Patents— Damaoes fok Infbingement— Bstablished License Fées. 

Where the owners of a patent granted an exclusive license thereunder, 
authorizing the Ucensee to grant llcenses to others on such terms as it 
saw fit, reserving as a royalty a certain per cent of the profits realized 
by the Ucensee, In a joint suit by the owners and Ucensee for Infringe- 
ment which interfered with sales by the licensee and the grantlng of ll- 
censes, the Ucense fee established, charged, and received by the licensee 
may properiy be taken as a basis for the computation of damages and 
profits recoverable from the infrlnger. 

[Ed. Note. — Aeeounting by infrlnger for profits, see note to Brlcltlll v. 
Olty of New York, 50 C. G. A. 8.] 

2. Same. 

Where two différent uniform license fées under a patent prevalled at 
différent perlods of time, the fee having been reduced on a certain date, 
an infrlnger whose infrlngement commenced durlng the first perlod and 
extended Into the second may properiy be charged with damages at the 
higher rate until he ceased to Infringe; but where he subsequently again 
commenced Infrlngement, bis Uabllity should be measured by the rate 
then prevaiUng. 

3. Same. 

Evidence AeM suffldent to show uniform established license fées under 
a patent durlng the tlme of its Infrlngement by défendant. 
4 Same— INOKEASE of Damages by Coubt. 

Where a défendant knowlngly infringed a patent and contlnued such 
infrlngement after suit brought, taking business away from licensees by 
cùttlng prices, the case Is a proper one for the court in the exercise of 
Its discrétions under Rev. St. § 4921 [U. S. Comp. St 1901, p. 3395], to 
award the complalnant treble damages. 

In Equity. On the master's report and exceptions thereto, the com- 
plainants move to confirm the report, overrule the exceptions, and treble 
the amount awarded under section 4931 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 3395], while défendant moves 
for the allowance of its exceptions, and prays no decree for a money 
judgment be made or any master's fee or costs be allowed. 

See 140 Fed. 714. 

Philip C. Peck, for complainants. 
Albert H. Walker, for défendant 

RAY, District Judge. December 15, 1905, an interlocutory decree 
herein was entered in favor of complainants against the défendant, 
adjudging that défendant had infringed U. S. letters patent to Thom- 
as S. Fox, May 28, 1901, No. 675,272, for improvements in half tone 
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négatives, by making and using half tone négatives, and aiso by iis- 
ing in the manufacture of same the methods and processes described 
in certain claims of such patent, and that complainants recover of de- 
fendant the gains, profits, savings, and advantages whicli it had de- 
rived, received, or made by reason of such infringements. It was ref- 
erred to a spécial master; John A. Shields, Esq., to ascertain and state 
among other tliings the gains, profits, savings, and advantages made 
and derived by défendant through such infringements. On the coming 
in of the report défendant filed his exceptions thereto, nine in number, 
and which allège errors as follows: (1) In the finding, in substance, 
that complainants had established a uniform license fee which they had 
maintained in the city of New York, etc., and that same was at the 
rate of $15 per week. (2) In the finding, in substance, that the Water- 
proof Film & Equipment Company receives a license fee of $3 per week 
f rom the North American Engraving Company, but that said Com- 
pany obligates itself to pay, under the license, a balance of $850, which 
goes to Mr. Fox, the patentée. (3) In the holding of the master as to 
license fées as a measure of damages in that it is inconsistent with the 
rule stated in Rude v. Westcott, 130 U. S. 165, 9 Sup. Ct. 468, 32 
h. Ed. 888, that, "In order that a royalty may be accepted as a measure 
of damages against an infringer who is a stranger to the license es- 
tablishing it, it must be paid by such a number of persons as to indi- 
cate a gênerai acquiescense in its reasonableness by those who bave 
occasion to use the invention, and it must be uniform at the place where 
the licenses are issued." (4) In the finding, in substance and efïect, 
that the patented process was used by défendant in making ail the 
half tone plates for certain parties within a certain time. (5) In the 
finding, in substance, that défendants infringing work or acts were 
from November 37, 1903, to August 23, 1904. and from December 1, 
1904, to February 6, 1905. (6) In the finding that "the défendant 
destroyed ail file proofs of their use of the infringing process prior 
to the commencement of this accounting." (?) In the holding that 
complainants, having made out a prima facie case of damages, are en- 
titled to the presumption that, "where the défendant has an opportunity 
to vary complainants' prima facie proofs and does not, the défendant 
cannot do so," for the reason complainants made no prima facie case. 
(8) In the holding that "actual damages may be calculated where 
complainants furnish some reasonable basis or data on which to cal- 
culate the same," for the reason that the évidence does not furnish any 
reasonable basis or data on which to calculate damages. (9) In the 
holding that "complainants are entitled to recover from the défendant, 
as their damages, the sum of $705, being for a period of infringement 
comprising forty-seven weeks, at a prevailing rate of royalty or license 
fee of $15 per week." Défendant says there is no proof of such'prevail- 
ing rate of royalty or license fee and there is no proof of infringement 
for that time. Thèse exceptions require and demand a careful scrutiny 
of the évidence which has been given. The défendant does not quar- 
rel with the rules of law stated but says there is no évidence permitting 
or justifying their application in this case. 

Under the agreement between the owners of the patent, Thomas S. 
Fox and William H. Mackey and the North American Engraving 
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Company, dated August 5, 1902, and in force until March 9, 1904, 
which made the said engraving company exclusive licensee with power 
to grant licenses, said engraving company was to pay to said ovi^ners, 
"for the use of said patent and as royalty therefor, twelve and one-half 
per centum of the gross selling priée of ail goods turned out by the 
party of the second part to its private customers, and, in addition there- 
to, one-half of ail the profits arising to it from the transfer or other 
disposition by it to other persons, firms, or corporations of patent 
rights or territorial rights under said patent." Therefore, during the 
time from August 5, 1903, to March 9, 1904, the loss or damage to com- 
plainants Fox and Mackey by reason of infringement depriving the li- 
censee of sales of licenses was one-half of the license fee charged by said 
engraving company, as there was no provision requiring it to establish 
or maintain any particular license fee. The license fee it would charge 
was optional with it. In addition, the loss or damage to Fox and Mack- 
ey during such time was 12i/^ per centum of any deprivation by reason 
of such infringement of private customers to the engraving company. 
March 9, 1904, said North American Engraving Company assigned the 
said agreement to the complainant Waterproof Film & Equipment 
Company, and on the same day Fox and Mackey granted a sole and 
exclusive license to said last-named company to use, vend, and sell 
under the patent, and to grant licenses thereunder, no license fee which 
it was to demand being specified. Such agreement contained a provi- 
sion that the last-named company should obtain from the North Amer- 
ican Engraving Company a release of ail claims and demands and 
rights arising under the agreement between Fox and Mackey and said 
engraving company. This was done, evidently, by taking an assign- 
ment of the said agreement, as a short eut, and the légal resuit was 
that the Waterproof Film & Equipment Company became sole licensee 
under Fox and Mackey, with power to grant licenses without restric- 
tion. Without quoting ail the agreements as to considération for such 
license it is sufficient to say that in légal efïect they were that the Wa- 
terproof Film & Equipment Company would pay each and every year 
to Fox and Mackey $780, in any event, in regular weekly payments, 
and such further sum as would make the total sum paid each year, 
equal to 16% per centum of the gross receipts of the Waterproof Com- 
pany, or 25 per centum of the net profits. The $780 was to go to Mr. 
Fox. The provision referred to reads as follows: 

"In each and every year during the continuanee of this agreement the par- 
ty of the second part shall pay to the said Thomas S. Fox, the sum of seven 
hundred and eighty dollars ($780) in regular weekly payments of flfteen dol- 
lars ($15) each ; and on the flrst secular days of March, June, September and 
December of each and every pear and on each of said days the party of the 
second part shall pay to the party of the flrst part such an amount as may 
be necess'ary to make the total payment for the three months next precediug, 
including the sums pald to the said Thomas S. Fox, equal to sixteen and two 
thirds per centum of the gross receipts or to tvt'enty-flve per centum of the 
net profits as provided in the third clause hereof." 

Infringements by others which lessened thèse receipts or profits 
damaged the complainants. As there is proof that the défendants' 
infringements did injure the business of the North American En- 
graving Company and interfère with its sales, and profits and grant- 
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ing of licenses, and, also, did injure the business of the Waterproof 
Film & Equipment Company and interfered with its sales, and prof- 
its, and granting of licenses, I think the master was correct and 
justified in resorting to the license fées established, charged, and 
received as a basis for estimating damages. 

The évidence as to license fées came from James H. Miller, now 
or at one time treasurer of the North American Engraving Com- 
pany and who has been with it since 1899. He says that the 
North American Engraving Company fîrst granted licenses in De- 
cember, 1903, and that the royalty was $15 per week to engraving 
houses in New York City and $12 per week to the newspapers in 
New York City, and that thèse sums were paid, and that between 
December, 1902, and February 6, 1905, that company granted over 
a dozen licenses — 10 at least — ail under this Fox patent, 8 to 
photo-engravers and 2 to newspapers ; mostly signed contracts ; 
not for the life of the patents; for différent periods, some renewed, 
some not ; ail for short periods however. Also, that after the Wa- 
terproof Film & Equipment Company took the assignment and 
made its agreement March 9, 1904, the license fee was reduced to 
$3 per week. The witness states that in 1905 the hcense fee was 
reduced to $3 per week for the reason "it was determined that 
that price was too great for success, and there were other reasons 
which don't pertain to this at ail which led us to put it at a much 
lower rate later on." That is at a rate less than $15 per week. 
Then on an answer being insisted on giving ail the reasons, he 
said in answer to the question: 

"Q. And afterwards, why did yon corne dowii to tliree? A. We tbought that 
was the price, since we having had two years' expérience to know the gênera) 
way it was regavded in the trade. that .$1.') was too mucli, and that three 
perhaps was a better rate, and that was made by the Waterproof Film & 
Kqulpment Company, and not the North American Engraving Company," 

The Waterproof Film & Equipment Company granted about a 
half dozen licenses including one to the North American Engraving 
Company at $3 per week for license fee. On being closely ques- 
tioned, the witness said "Yes" to the following question : 

"So, when you get down to tlie bottoni of tlie matter, ail you know about 
that is that the Nortli American Com])a]iy has paid to the Waterproof Film 
& l'iiuipment Company during the last two years .$3 a week for license fee 
nnder Fox patent?" 

Prior to that he had said in answer to questions as follows : 

"Q. liow much money has the North American Engraving Company paid 
to tlie Waterproof Film & Fquipnient Company for license fées under the 
Fox patent since the beginning of 190.'5? A. That is practically one year, 
Isn't it? Q. A little more. A. I think it has paid over $1,000; I am not "sure. 
Q. AVhat was the North American Company authorized to do with the Fox 
patent for this thousand dollars, more or less? A. To use the process in its 
half tone négatives. Q. Was it not also authorized to license other people 
under the Fox patent? A. The North American V Q. Yes. A. Oh, no; no 
right at ail. Q. How much per week did the North American pay to the 
Waterproof Film & Equipment Company during the year 1905 for license fées 
under the Fox patent? A. License fées only? Q. Yes, A. Paid for license 
fées .$3 a week. Q. For what did it pay the otlier $850, as $3 a week would be 
only about $150? A. The North American Engraving Company has a con tract 
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with Mr. Fox himself. The balance goes to him. Q. Tlien am I right in un- 
derstanding you that durlog tlie year 1905 the Waterproof Film & Equipraent 
Company was the institution that had the sole right to grant liceuses under 
the Fox patent? A. Yes. Q. And during the year 1905 the Waterproof Film 
& Eqiiipment Company granted a lieensè to the North American Engraving 
Company for $3 a weelc under the Fox patent; is that right? A. Yes, sir." 

No further explanation was given as to the considération for 
the payment of this $1,000 by the North American Engraving Com- 
pany to the Waterproof Film & Equipment Company. I am in- 
clinée to think there was some arrangement by which the engrav- 
ing Company assumée! the payment to Fox of the $780 mentioned 
in the agreement between Fox and Mackey and the Waterproof 
Company, but we are in utter darkness on the subject. 

The évidence does not to ,my mind establish that the Waterproof 
Company ever charged or received more than $3 per week as a 
license fee, or that the North American Engraving Company paid 
more than that sum as a license fee. The witness says the license 
fee paid by that company was $3 per week. Taking into account 
that the agreement between Fox and Mackey and the Waterproof 
Film & Equipment Company called for $780 per annum in any 
event, and the other percentages named, we may surmise that 
this or some sum was assumed by the engraving company as a con- 
sidération for its license, btit neither party gave any évidence tend- 
ing to show that the engraving company paid $850 or any sum to 
Fox as a license fee or as a considération for the use of the pat- 
entée processes. It was incumbent on complainant to give évidence 
legitimately tending to show this before défendant was called upon 
to controvert it. The witness repeatedly stated at ail times that 
the license fee charged and received by the Waterproof Company 
was $3 per week. He said this was the sum paid by the tngraving 
company to that company as a license fee, and nothing was said 
as to the considération for the payment to Fox. But the évidence 
is conclusive that the license fee after March 9, 1904, was only 
$3 per week. As the master took the license fées as his basis for 
estimating and calculating the damages we are confined to that in 
fixing damages. On the évidence the periods of infringement were 
found to be, I think correctly, from November 27, 1903, to August 
22, 1904, and from December 1, 1904, to February 6, 1905, or 47 
weeks. The regular and established license fee from November 
27, 1903, to March 9, 1904, at which time the agreement was as- 
signed to the Waterproof Film & Equipment Company and it estab- 
lished a license fee of $3 per week, a period of 14 weeks, was $15 
per week. From March 9, 1904, to August 22, 1904, a period 
of 23j4 weeks, the regular and established license fee was $3 per 
week, and from December 1, 1904, to February 6, 1905, a period 
of 9J4 weeks, it was the same — ^$3 per week. Some of thèse dam- 
ages accrued to the North American Engraving Company, but by 
the assignment of March 9, 1904, they were duly assigned to William 
H. Mackey and Thomas S. Fox. The damages on the basis adopt- 
ed by the master are, therefore, $591, not $705, and the master's 
report must be modified accordingly. 
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I know of no law that prevents a change in the amount charged as 
a license fee at a given time. To make it "uniform" it is not neces- 
sary that it be uniform for ail time, or that each and every person 
taking a license shall pay that exact sum under ail circumstances and 
conditions. If it is uniform for a considérable period of time, and ac- 
cepted and paid by those who take licenses during that time it answers 
the rules of law even if, during that period for some peculiar reason 
or spécial circumstances, a lesser fee is accepted from a few persons. 
This is especially true where, as hère, the Hcense fee charged was uni- 
form at $15 per week, except to newspapers — only two of them — 
while the North American Engraving Company controlled the patent, 
and was uniform at $3 per week after its control passed to the Wa- 
terproof Film & Equipment Company. In this case, as the infringer 
belonged to the engraver class, and the fee charged by the North 
American Company to that class was uniformly $15 per week, and as 
défendant took business away from that company by its infringements 
and thus actually damaged the complainants, that fee governs as to ail 
the time the engraving company controlled the granting of licenses. 
The défendant cannot claim the benefit of the subséquent réduction, 
except as to the infringements committed after the réduction was ac- 
tually made. I take it that if A. couverts property to B., of the same 
kind, on two différent occasions, and is sued for the conversions, and 
it appears that the value of the property converted was $50 per ton at 
the time of the first conversion, and only $10 per ton at the time of 
the second conversion, that the basis for estimating damages would 
be $50 per ton as to the first and only $10 per ton as to the last. This 
is comnion sensé and justice to say the least. I see no reason why the 
rule does not apply in a patent case where two différent uniform 
license fées for the same rights hâve prevailed for two différent periods 
of time, respectively, and infringements hâve taken place during each 
of said periods. See Rude v. Westcott, 130 U. S. 165, 9 Sup. Ct. 468, 
32 L. Ed. 888. This is peculiarly true when a différent party con- 
trolled the patent and the granting of licenses and the fixing of the fee 
during each period. We are getting at damages for infringements at 
différent periods of time and under différent circumstances, and the 
established and uniform license fee is used as a basis for estimating 
the damages. Hence the uniform license fee prevailing at the time of 
each infringement controls the damage, and this is the rule when ap- 
plicable at ail as the basis. "It is a gênerai rule in patent cases that 
established license fées are the best measure of damages that can be 
used." Clark v. Wooster, 119 U. S. 322-326, 7 Sup. Ct. 217, 219, 30 L. 
Ed. 392. 

In Rude v. Westcott, 130 U. S. 152, at page 165, 9 Sup. Ct. 463, at 
page 468, 32 L. Ed. 888, the court said : 

"It is undoubtedly true that where there has been such a nuniber of sales 
by a patentée of licenses to make, use, and sell his patents, as to establish 
a regiilar iivice for a license, that prlce may be taken as a ]ueasure of dam- 
ages against Infringers. Thnt rule was established iu Seymour v. McCorniick, 
16 How. 480, 14 L. Ed. 1024. and afBrmed in Corporation of New York v. 
Kansom, 23 How. 487, 16 L. Ed. .51,5; Packet Co. v. Sickles, 19 Wall. GU, 617, 
22 L. Ed. 203; Birdsall v. Coolidge, a3 U. S. 04, 23 L. Ed. 802; and Root v. 
Railway Co., 105 U. S. 180, 197, 26 L. Ed. 075. Sales of licenses, made at 
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pei'iocls yeai's apart, wîll not establisb any rule on the subject and détermine 
the vaine of the patent. Like sales of or'dinary goods, they must be common 
— tàat is, of fréquent occurrence — to es-tablisb sucb a market priée for the 
article that it may' be assumed to express, wltli référence to ail similar ar- 
ticles, tbelr salable value at the place designated. In order that a royalty 
may be accepted as a measure of damages against an infringer, who is a 
stranger to the license establishing it, it must be paid or secured before the 
infringement eomplained of ; it must be paid by sueh a uuniber of peraons as 
to indicate a gênerai aequiesct^nce in its. reasonableness by those who bave 
occasion to use tbe invention; and it must be uniform at the places wbere the 
llcenses are issued." 

In this case the granting of licenses was sufficiently fréquent, and 
the price charged therefor was sufficiently uniform. There was suffi- 
cient reason for making the rate to engravers $15 and the rate to news- 
papers only $13 per week. The rate to the class of licensees to which 
this infringer belonged was absolutely uniform for each period of 
time. The number of persons who took hcenses was sufficient to in- 
dicate acquiescence in the reasonableness of the royalty fixed and 
charged. True, the évidence is that time and the expérience of others 
convinced the Waterproof Company it would do better and make 
more money should it reduce , the royalty, which it did, but this fails 
to disprove that such a number of persons engaged in the business and 
took licenses at the figure given as to indicate a gênerai acquiescence 
in the reasonableness of the royalty charged. 

Whether the évidence shows that the patented process was used by 
défendant in making "ail" the half tone plates for certain parties with- 
in a certain time, I regard as immaterial. The évidence shows it was 
used in making substantially ail. The évidence was express that the 
défendant destroyed ail file proofs of their use of the infringing pro- 
cess prior to the commencement of the accounting, but this was not 
donc for purposes of concealment, or to destroy évidence. It was cus- 
tomary and done in the usual course ôf its business. I think that 
the complainants made more than a prima facie case of damages. 
They hâve shown that défendant used the patented method and pro- 
cesses without a license at times when regular and uniform royalties 
were fixed and licenses were being granted, and took business away 
from complainants' licensees who were to pay complainants a percent- 
age of the profits of the business. Clearly this damaged complainants. 
As défendant did not take a license when it ought to hâve done so 
and ought to hâve paid complainants, or their assignors, $309 therefor, 
it seems to me we hâve a reasonable basis. "Actual damages must be 
calculated, not imagined; and an arithmetical calculation cannot be 
made without certain data on which to make it." New York v. Ran- 
som, 23 How. 487-488, 16 L. Ed. 515, approved Rude v. Westcott, 
130 U. S. 167, 9 Sup. et. 469, 33 L. Ed. 888. 

The complainants ask to hâve the damages trebled under section 
4931, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3395]. That section 
provides that, in such a case as this, "the court shall hâve the same 
power to increase such damages, in its discrétion, as is given to in- 
crease the damages found by verdicts in actions in the nature of ac- 
tions of trespass upon the case." See Tilghraan v. Proctor, 135 U. 
S. 148, 149, 8 Sup. Ct. 894, 901, 31 L. Ed. 664. Whether damages 
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shall be increased or not dépends largely on the conduct of the défend- 
ant and the circumstances of the infringement. Was it willful or dé- 
fiant, persisted in after knowledge and notice? Has the conduct of 
the défendant been unreasonable and un justifiable in his hght? The 
court cannot seize upon the fact that the damages which the com- 
plainants hâve been able to prove are small as an excuse for increas- 
ing them. As just seen damages must be proved. In this case défend- 
ant admitted its infringement. The président of the company says 
they ceased to infringe after the injunction was served. I do not 
find any preliminary injunction. If there was none, and my attention 
is not called to any, then défendant continued to infringe after suit 
brought. The master so finds. It has not suppressed, concealed, or 
destroyed évidence. Its books were produced in court when called for. 
I find no évidence that the défendant kept its books in the form they 
did to conceal or suppress évidence. The reason for not keeping more 
comprehensive books — books showing the business more in détail — is 
fully given. Mr. Eggers, the président of the company, says that 
during a portion of the time they had no clérical force — kept no cash- 
book when they had no bookkeeper. I do not see that this is irnprob- 
able; on the contrary it is quite probable. As to the file proofs and 
their destruction Mr. Eggers said: 

"Q. Did you keep any file proofs of thèse etchlngs? A. We kept them a 
month and then threw them away." And : "Q. And the «le proofs of such 
work hâve been destroyed? A. We never keep file proofs of any work; that 
is, past a month or two until the aecount is paid and ehecked up. I be- 
lieve that is the gênerai custom in the trade, with everybody." 

The défendant did not appear when proofs were taken. After the 
interlocutory decree and when a sworn aecount was called for défend- 
ant practically denied infringement, and claimed to show, and did give 
évidence tending to show, that the patented process had been used for 
years before the patent was applied for. However, that is no défense 
now on the question of damages. It would seem that défendant knew 
or had reason to believe it was infringing as the records show it was 
called upon to indemnify at least one party with whom it was dealing, 
and from whom it secured business by a réduction of price, thus 
knowingly taking business from a licensee of complainants. The ae- 
count rendered before the master was hardly a frank and full state- 
ment. On the whole 1 think a proper case has been made for increas- 
ingly the damagesj and they will be trebled accordingly. Topliflf v. 
Topliflf, 145 U. S. 174:, 12 Sup. Ct. 825, 36 L. Ed. 658; National F. 
B. & P. Co. v. Robertson's Estate (C. C.) 125 Fed. 524. 

The défendant will also pay the master's fées and ail the costs and 
expenses connected therewith usually allowed in such cases. The mas- 
ter's report will be modified as suggested, and, as modified, confirmed, 
as I do not find anything in the évidence to suggest that had the de- 
fendant taken a license, when it first infringed, at $15 per week, it 
would hâve been for such a time as to cover that infringing period 
when the rate of $3 per week was the established and uniform fee — 
commencing December 1, 1904, and ending February 6, 1905 — the 
évidence being that licenses were invariably taken for short periods 
of time. It seems to me clear that for such time the défendant can 
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only be held at $3 per week, as his second period of infringement 
commenced long after the $3 rate had been established. As the other 
infringement was continuous and ran into the $3 period, I think de- 
fendant should be held to the $15 rate so long as his first infringement 
continued. 
There will be a final decree accordingly. 



TUBELT CO. V. FEIEDMAN et al. 

(Circuit Court, D. New York. Jaauary 8, 1908.) 

No. 32. 

1. Patents— Invention— Substitution of Equivalents in Old Steuctube. 

Patentable Invention Is lacklng in a structure ail of the éléments of 
whicli are found in the prlor art, and where ail the aileged Inventer does 
to produce It is to take one of the prier patented devices and substitute 
for one of Its éléments a weil-known équivalent taken from another de- 
vice of the same klnd where It was used for the same purpose, operated in 
the same way and produced the same results, and the only resuit of the 
substitution is that the opération of the structure is somewhat improved. 

[Éd. Note.— For cases in point, see Cent Dig. vol. 88, Patents, § 24.] 

2. Same— Laeqe Use as Evidence of Invention. 

A valld patent must combine utillty, novelty, and invention, and neither 
large sales- nor popularlty nor efCectlveness of Itself shows patentable in- 
vention, nor do ail together. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 38, Patents, f 39.] 

3. Same— Waist Belt. 

ïhe Galsman patent. No. 661,447, clalm 6, for a waist belt made of a 
single pièce of material doubled or folded longitudinally, and having the 
edges sewed together by means of a loop or zigzag stitch which will per- 
mit the material to be flattened out so that the edges will abut and lie 
in the same plane, leaving the surface smooth, Is void for lack of pat- 
entable invention; the only différence between the structure shown and 
others in the prior art being In the character of the stitch used, whIch 
was also old and had long been used for slmilar purposes where an elastic 
seam was desired. 

In Equity. Suit in equity to restrain aileged infringement of daim 
6 of United States letters patent No. 661,447, dated November 6, 1900, 
to Henry J. Gaisman, for "Apparel Belt." 

T. F. Boume, for complainant. 

Bartlett, Brownell & Mitchell (H. B. Brownell, of counsel), for de- 
fendant. 

RAY, District Judge. Glaim 6 of the patent in suit, the claim in 
suit hère, reads as follows : 

"6. As a new article of manufacture, a waist-belt comprislng material fold- 
ed upon Itself 80 that Its edges meet and stitches jolnlng sald edges together, 
sald stitches being looped together between apertures from which they pass, 
whereby the edges of the material can allne or abut, the opposite walls or 
webs of sald material being séeured together, and a fastener attached to the 
belt, substantially as described." 

The patentée in the spedficatîons states the object of his invention 
in the following language: 
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"The objeel of my Invention Is to produce a lined strap or walst-belt In such 
manner as to simplify and cheapen the manufacture, while at the same tlme 
providing an improved structure. In carrying out my invention, I take a strip 
of materlal of more than the width of the belt Intended, fold the same so 
that its longitudinal edges wlll lap, stitch said edges together In such manner 
that they ean be made to abut or meet, and then arrange the abutting or meet- 
ing edges of the materlal along one face of the belt, and I then flatten the ma- 
terlal and secure the opposed walls or webs together, whereby one wall or 
web forms the exterior or wearing side of the belt, while the other wall or 
web forms the lining. The belt bas a buckle or other fastening deviee for 
holding It around the waist. The Invention also consists In the novel détails 
of improvement, that wlll be more fully herelnafter set forth and then point- 
ed out in the claims." 

He describes his mode or process of making his belt as follows : 
"In formlng the strap I take a pièce of sultable materlal 3 — say leather — 
of sultable length and of a width about double the wldth of the strap to be 
produced and fold the same upon Itself longltudinally, so that its edges, 3a, 
3b, wlll overlap (see Flg. 4), and I then stitch sald edges together by such stltch- 
es as wlll allow the resulting tubular body to be flattened, so that the edges, 3a, 
3b, will abut or meet (see Flg. 5) — that is to say, after said edges are stitched 
together the materlal of the tubular body thus formed is rolled or pushed 
laterally to move the stitched edges to one side of the position in which the 
stitehing was done, so as to bring said stitched edges between the outer edges 
of the body thus formed (see Fig. 5). The character of stitch, 4, that I bave 
shown and found adapted to the purpose Is one in which the threads pass 
from the respective apertures In the form of loops that are interlocked at 
4a about in Une with the abutting edges of the materlal 3, which stitch I hâve 
shown Is commonly known as 'overseamlng' or 'zigzag.' Such a stitch, while 
ioining the lapped edges of the materlal, as shown in Fig. 4, enables said 
materlal to be flattened out In two parallel walls or webs, 3e, 3d, while the 
edges, 3a, 3b, can abut or meet and lie In substantially the same plane. 
(See E^g. 5.) After the edges of the body are stitched together and moved 
to one side of the outer edges of the body the opposed walls or webs, 3c, 3d, 
are secured together, which may be done by glue or the like ; but I preferably 
run Unes of stitches 6 along through the materlal near the outer edges of the 
body and beyond the stitches 4, which bind the webs, 3c, 3d, so that they 
will not slip, thus producing a firm structure. By the means described I pro- 
duce a lined strap or the like, because one of the webs can be used as the 
exposed surface and the other can be used as a finish or lining to the raw 
side of the flrst-mentloned web. It will be seen that by having the edges of 
the webs abut and by stltchlng them together, as described, they lie flat In 
Une with the surface of th^ opposite web." 

As to what he is enabled to do and does do, he says : 

"By means of my improvements I am enabled to construct a strap^ belt, 
or the like of double thickness, ail made from a single pièce of materlal, with 
flnished edges, which are formed by the folded materlal, and the strap or belt 
is pliable and flexible and not liable to Injury from folding or bending. It 
is évident that a strap or the like made in accordance with my invention can 
be used for various purposes, and whlIe I bave shown It arrangea for a waist- 
belt I am not limited to such use." 

Then in regard to his stitches and their character he says : 

"I do not limlt my Invention to the précise formation of stitches shown, 
nor to the use of such stitches on the Inner face of the belt, as it is évident 
that they could appear on the outer side of the belt to provide an embellish- 
ment thereto; nor do I limlt my invention to the various détails shown and 
described, as they may be varled without departing from the splrlt thereof." 

Therefore he may use any stitches which "will allow the resulting 
tubular body to be flattened so that the edges, 3a, 3b, will abut or 
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rneet," etc. Thèse edges are the edges of the belt-strap bef ore be- 
ing brought together by sewing. In short, he takes a strip of flex- 
ible material of suitable length for a belt, it may be one or more 
inches in width, and sews the edges together by any stitches that will 
will allow the resulting tubular body to be flattened with the edges 
of the belt pièce brought against each other, made to abut, and not 
with the one edge on top of or overlapping the other, thereby form- 
ing a ridge. He expressly says: 

"The character of stitch, 4, that I hâve showu and found adapted to the 
purpose is one in which the threads pass from the respective apertures, 5. 
in the form of loops that are luterlocked at 4a about in Une with the abutting 
edges of the material, 3, which stitch I hâve shown is commouly known as 
'overseaming' or 'zigzag.' " 

Therefore there is no novelty in the stitch shown, and, further, he 
expressly says that any stitch that will permit the "material to be flat- 
tened out in two parallel walls or webs while the edges can abut or 
meet and lie in substantially the same plane" may be used. As the 
stitch is old and well known, we will inquire whether or not there is 
anything new or novel in thus sewing the strap or pièce of material 
into a tubular body, so that, when flattened out, the edges will abut 
and not overlap and then flattening it out, whether lined or unlined 
with some other suitable material either sewn or pasted to the main 
pièce of material called in the patent a "web or strap." We do not 
need to go much further, as the patentée expressly says that tlie buçkle 
or fastener may be attached to the belt in any desired manner, and that 
he does not confine his claims to the connection thereof to the belt in 
the manner shown. The buckle and manner of fastening it to the belt 
are old. 

Waist-belts and similar articles were not a new article of manu- 
facture when this patent was applied for, October 26, 1899. The 
art was old and crowded. This waist-belt comprises (1) material folded 
upon itself so that its edges meet; and (3) stitches joining said edges 
together; and (3) said stitches being looped together between apertures 
(holes in and near the edges of said strip or web of material) from 
which they pass, and whereby the edges of the material can aline or 
abut; and (4) the opposite walls or webs of said material (meaning 
the opposite walls or webs when pressed together, or when the belt is 
made of two strips and pressed together) being secured together ; and 
(5) a fastener attached to the belt. The mode of attaching together 
the opposite or opposed walls or webs of the belt is thus stated: 

"After the edges of the body [folded material] are stitched together and 
moved to one side of the outer edges of the body, the opposed walls or webs, 
3c, 3d, are secured together, which may be done by glue or the like ; but I 
preferably run Unes of stitches, 6, along through the material near the outer 
edges of the body and beyond the stitches 4 [the looped or other stitches at- 
taching the two edges of the material In the flrst instance] which bind the 
webs, 3c, 3d, so that they will not slip, thus producing a flrm structure." 

In short, the two edges of the original strip or web of material 
having been sewed together, the edges abutting, so as to form a tubular 
body, the upper portion thereof is pressed down on the lower portion 
so as to form a double belt, or one having two thicknesses of mate- 
rial (opposed walls or webs), and we hâve in this new form two new 



TUBELT CO. V. FEIEDMAN. 433 

edges ("the outer edges of the body thus formed"), and, as this "body" 
bas an upper laver or thickness of material and a lower one, and thèse 
are Hable to move or sHp, the one upon the other sidewise (net towards 
the end of the belt), and thus make a crooked unsightly belt, the upper 
layer ("wall or web") is gummed or glued to the lower or "opposed 
wall or web" or stitched thereto as mentioned. This sewing or glue- 
ing of the two parts was old in the art, as we shall see. 

It is well perhaps to repeat what the patentée claims to bave ac- 
complished. He says : 

"By means of my ixnprovements I am enabled to construct a strap, belt, or 
the like, of double tbickness, al! inade from a single pièce of material, with 
finished edges, which are formed by tbe folded material, and the strap or belt 
is pliable or flexible and not liable to in jury from folding or bendlng." 

He also says, to repeat: 

"By the means described I produce a lined strap or the like, because one 
of the webs (folds) can be used as the exposed surface and the other can be 
used as a finish or lining to the raw side of the flrst-mentioned web. It will 
be seen that by having the edges of the webs (folds) abut and by stitching 
them together, as described, they lie flat in Une with the surface of the op- 
posite web." 

Taking up thèse accompHshments in détail, we find that any one can, 
and, so far as this court knows or has beard or read, every one bas 
for centuries, constructed straps, belts, and the like of double tbick- 
ness from single pièces of material by simply folding the one balf up- 
on the other half. By sewing the two edges thus brougbt side by side 
"with the over and over stitch" or any other, leaving the thread loose- 
ly drawn, and then turning the doubled fabric till the sewn seam is 
uppermost, and then puUing the sewn ends of such fabric in opposite 
directions, we bave the edges brought into position where they nec- 
essarily abut and do not overlap. Every housewife and seamstress has 
used and will use the stitch, leaving it loosely or tightly drawn as 
occasion demands, that will permit the necessary movement to bring 
the edges into the abutting position, and she will pass the thread 
through the material, as she always has, at a suitable distance from the 
edges to permit the adjustment; or, before sewing, she will place the 
edges of the material to be united in the abutting position, keep them 
there during the sewing opération, and sew "over and over" or use, 
"as the patent says," the commonly known "overseaming" or "zig- 
zag" stitch and mode of sewing. When this is completed, press the 
upper fold on the lower, if pressing is required, and we necessarily and 
inevitably bave, and always hâve had, tbe "finished edges" of the dou- 
bled fabric "which are formed by tbe folded material," and which are 
found at the point where the one fold turns upon the other. As to the 
pliability and flexibility of the strap or belt, this dépends on the char- 
acter and quality of tbe material used. Certainly it is not made more 
flexible or more pliable by being doubled or by the sewing opération. 
It remains in the same flexible or pliable condition it was before. It 
is neitber more nor less liable to in jury from folding or bending than 
it was before it was doubled and sewed. It is pliant and flexible, and 
not liable to injury from bending, etc., for the reason that such is the in- 
15S F.— 2S 
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herent nature or quality of the material used. AU this to which I hâve 
referred was old in the art as numerous patents and structures demon- 
strate. Now, as to the Hning of the strap or belt, etc., when the ma- 
terial is doubled on itself, both the upper outside and the lower out- 
side face outwardly and in opposite directions, while both inside sur- 
faces are in contact and face inwardly. Of course, one inside surface 
looks up and the other down, or one east as the other looks west, 
but they are face to face. This is the necessary and well-known re- 
suit, so far as I know or hâve ever heard, of folding a pièce of ma- 
terial upon itself. I do not regard it a new or novel discovery that 
if a pièce of leather, or other material, is folded upon itself, has the 
edges then sewed together, and it is then of suitable width to be 
used as a belt, and we désire to hâve one of the sides outwardly at 
ail times, as the show-side, that the other side will act and serve as 
a lining therefor. This is naturally and necessarily so and obvions 
to ail observers. It will be the side next the wearer of the belt. It 
is a part of the belt and its office or function is that of a lining while 
it is not something added to the belt in the usual sensé of lining. 
This resuit of the folding is natural and old and inévitable. The sew- 
ing of two ends of any material so that they abut, instead of lying the 
one end upon the other, thereby forming a ridge, results in both 
fying in the same plane. The ends of each will be in the same plane 
as the main part, as neither is elevated on the other. This is per- 
fectly natural and old. It is not a new discovery. Such structures 
made by sewing materials together using appropriate stitches to make 
a flat joint with the edges abutting was very old in the art, as we 
shall see. I can discover nothing new or novel in this structure or 
in the mode or process of making it. I do not think it above the 
skill of the ordinary housewife or seamstress reasonably skilled in 
making ordinary garments with fastenings therefor. 

The complainant called Mr. Crâne. as an expert witness, who did 
not claim, as I discover, to point out any novelty, but he did tell 
how the, stitches shown in ail the exhibits in the case, some of which 
antedaté the patent in suit, hold the edges of the doubled fabric in 
the abutting position, and thus form a flat or flush surface. He says : 

"Such abutting of the edges is necessary to form a flat or flush surface 
at the line of the seain, and it will be noticed In ail of the exhibits that the 
edges of the leather are finnly held in such flattened and abutting position 
by the loops of the stitches, which are eiigaged hetween the aperture.*; froni 
which they pass, and directly across the abutting edges. so that the hitter 
cannot roll or curl upward, but are held pennanently in line. The edges of a 
thick material like leather remain almttcd when rolled within the stitches, 
which is rendered jiossilile by the mode of stitching cmployert. which onii)races 
the edges <if the lielt during the stitching, opération and does not conuect tlie 
()Pl)osite walls together; but leaves them free so that the edges Can roll within 
the loops of the stitches as already deseribed." 

That such is the resuit of the "over and over sewing" — the most 
primitive stitch in the art — as well as of that old and well known, and, 
as the patent itself says, "commonly known as 'overseaming' or 'zig- 
zag' " stitch, is and was well known to any observer. It was shown 
in the prior art. Thèse zigzag stitches are the stitches shown, and 
they are, I think, the loop stitch referred to in claim 6. But, if not. 
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the prior art shows it plainly and beyond ail question. R. S. Allyn, 
défendant' s expert, said: 

"ïo recapitulate, I find in tlie prior art referred to tlie full équivalent of the 
construction of claim 6 of the patent in suit. In my opinion tlie type of 
stitch employed is unimportant. ïhe prlor art shows the identlcal overseam 
or zigzag stitch of the Gaisman patent in suit to be old in the Blanchard 
patent, No. 167,492, and for the identical purpose of the Gaisman patent, 
namely, producing a flat seam. (See Fig. 1 of the Blanchard patent.) This 
type of stitch is also shown and for the saine purpose in the Blanchard Pat- 
ent, No. 174,764, dated Mareh 14, 1876, in Pigs. 7 and 8. In this case, it is. 
true, that the seam is eovered with suitable material, C, for protection. The 
flat seam referred to in this connection is the seam between the two strips, 
D-D, in Fig. 7, and shown at the edges, B-B, in Fig. 8 of the Blanchard pat- 
ent. I also find a flat seam formed by the same type of stitch in the Henrllisen 
patent, No. 215,615, dated May 20, 1879. See Figs. 15 and 16, showing the 
two sides of the material at the seam. The Bullock patent, No. 268,618, dat- 
ed December 5, 1882, shows another type of stitch, E., for forming a flat seam 
along the edges, D, of the material. The Brownson patent, No. 312,081, 
dated February 10, 1885, shows the ordinary hand stitch in Figs. 3 and 4, for 
producing a flat seam. The Broadnax patent, No. 340,280, dated April 20, 
1886, before referred to, shows the over and underhand stitch, h, Fig. 1, for 
producing a flat seam. Thèse prior art patents show some of the various 
methods of producing flat seams by différent stitehes determined by indivldual 
préférence. In the Ames patent. No. 454,404, dated June 16, 1891, the zigzag 
elastic stitch of the Blanchard patent. No. 167,492, is referred to for unltlng 
the edges of breadths of carpet so as to produce an even surface at the seams 
when laid." 

Mr. Allyn gives an analysis of claim 6 of the patent in suit, and 
says of it : 

"In this claim we find that a new limitation not set forth in any of the 
previous daims is introdueed. It is: 'Said stitehes being looped together 
Ijetweeii apertures from which they pass, whereby the edges of the material 
(•an aiine or abut.' " 

He then says: 

"In each and every one of defendaut's exhibits, 'Peak City Guards Belt. 
Wright Knapsack Harness, National Guard Belt No. 3, Critteuden Belt, Jud- 
Kon Military Belt and Oothout-Acker Belt,' I find ail the éléments of construc- 
tion set forth in claim 6,^ except the particular type of stitch." 

Also he says: 

"The stitch employed is coinmonly known as 'overseanilng' or 'zigzag.' In 
this type of stitch the thread is interlocked or looped together as at 4a, 
Fig. 5, of the patent in suit, between the apertures, 5-5, from which it 

passes." 

Ail this is true, as an examination of the exhibits demonstrates. 
The question résolves itself into this: On this branch of the case, is 
patentable invention disclosed in the conception or idea of using this 
old loop stitch in place of the over and over stitch shown in National 
Guard belt No. 3 and Crittenden belt, especially when both serve 
the same purpose, perform the same function, produce the same re- 
suit? Both were known. Was it not a mère matter of choice, of sé- 
lection? Suppose that, with a dozen or more well-known stitehes be- 
fore him, a person, after experiment, finds that one, which others 
bave not used in a certain place for a certain purpose, will do the 
work better than those in use, but it was well known that they would 
perform the same function, and produce the same resuit, is he an in- 
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ventor? Can he hâve a valid patent on such a discovery and monopo- 
lize the use of that stitch for that purpose in that particular art, when 
ail were at perfect liberty to use it before, but did not so far as shown 
in the exercise of theif right of sélection? I think not. 

The patentée, Gaisman, in claim 6 has reproduced the belts of the 
prior art, substituting for the over and over stitch this old loop stitch, 
a well-known équivalent, except that the loop stitch, it is alleged, makes 
the flat seam a little firmer and flatter, and keeps the edges in better 
alinement, ,so that as the belt bends the edges are less liable to show. 
The affect of the stitches is one of degree only. The one, at best, is 
superior to the other only in that it is a little more effective. Such 
a substitution is not patentable invention. Smith v. Nichols, 31 Wall. 
113, 118, 119, 33 L. Ed. 566, quoted and approved in Burt v. Evory, 
133 U. S. 349, 358, 10 Sup. Ct. 394, 33 L. Ed. 647; Sloan Filter 
Company v. Portland Gold Mining Co., 139 Fed. 33, 71 C. C. A. 460; 
Crouch V. Roemer, 103 U. S. 797, 36 L. Ed. 436. 

In Smith V. Nichols, supra, the Suprême Court expressly decided: 

"A mère carryiug forward, a new or more exteuded application of the orig- 
inal thought, a change only in form, proportions or degree, the substitution 
of équivalents doing substantially the same thing in the same way, by sub- 
stantially. the same means, with better results, is not such invention as will 
sustain a patent." 

Hère ail we have is the substitution of an équivalent, the old and 
well-known loop or zigzag stitch, for the over and over stitch of many 
patents in this art, with better results, it is claimed, only. This says 
the Suprême Court of the United States is not invention. Merely 
transferring an old élément to a new sphère of action, when it per- 
forms its old function in the same old way to produce the same old 
rèsult, is not invention; but, if it be so transferred to meet a novel 
exigency and serve a new purpose, it may be. Du Bois v. Kirk, 158 
U. S. 58, 15 Sup. Ct. 739, 39 L. Ed. 895. In Western Electric Com- 
pany V. La Rue, 139 U. S. 601, 606, 11 Sup. Ct. 670, 673, 35 E. Ed. 
394, the court held : 

"Wb'ie the promotion of an old device, such, for" instance, as a tonsorial 
spring, to a new spliere of action, in which it performs a new function, In- 
volves invention, the transfer or adaptation of the same device to a similar 
sphère of action where it performs substantially the same function does not 
involve invention," 

In the case now before this court the patentée has made a belt, 
old in the art, by the use of the same processes and modes of con- 
struction and materials as were used in and well known to and de- 
scribed in the prior art ; but he has substituted for the old and well- 
known over and over stitch, one of the things to be used in one of 
the several steps to be taken, the old and well-known loop of zigzag 
stitch, the one being the well-known équivalent of the other, doing 
the same work in the same way and accomplishing the same précise 
resuit, except that this resuit by such sewings in this belt is somewhat 
the better for the substitution. This sewing is an independent process 
in the construction of the belt, and is no wise afïected or modified 
by, nor does it in any wise affect or modify, the other steps in the 
construction or manufacture of the belt or other similar article. This 
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substitution does not constitute or involve invention. Hère we 
hâve no new or novel exigency. Hère we hâve no new purpose to 
be served. The object of the sewing, the purpose to be served, is 
precisely the same as in the prior art, viz., "such stitches as will al- 
low the resulting tubular body to be flattened, so that the edges, 3a, 
3b, will abut or meet," and "such a stitch while joining the lapped 
edges of the niaterial, as shown in Fig. 4, enables said material to 
be flattened out in two parallel walls or webs, 3c, 3d, while the edges, 
3a, 3b, can abut or meet and lie in substantially the same plane.'' 
This is what the patent in suit says. 

In August, 1873, Helen A. Blanchard obtained patent No. 141,- 
987, for a sewing machine that would stitch or sew with this over- 
stitch. In September, 1875, she obtained patent No. 1G7,492, for 
"improvement in methods of uniting knit goods," etc. She speaks 
of prior methods, and says : 

"The objections, however, to this method of joining knit goods are many. 
The opération is made dépendent on selvage loops, and the stitches, if they 
nmy be called stitches, are governed by the number of loops." 

Selvage loops are not made by the thread used in sewing or by 
the sewing opération. They are made a part of or attached to the 
fabric to be sewed. She shows her stitches in figs. 1 and 2 of the 
drawings, and it is obvions that they are the stitches of the patent 
in suit, and the witness Allyn also testifies to this fact, and then 
says : 

"I purpose using what may be called the 'diamond overstitching seam,' 
which I apply in a manner altogether novel — that is to say, by sewing with a 
vertically-reciprocating needle directly through the two thiclînesses of goods 
along their edges, placed upon a flat horizontal cloth-plate, and fed along un- 
der the needle progressively with formation of the stitches (which in no sensé 
are dépendent upon selvage loops), said needle passing alternately directly 
through the goods and outside the same, so as to form the diamond overstitch- 
seani, uniting the edges in a fine compact seam, which, at the same time, 
jKjssess ail needed flexibility and elasticlty. * * * pig. i shows the 
elastic stitch, a, as used in uniting the edges of knit goods and hosiery, and 
set by a donble-thread machine. Fig. 2 shows the stitch as set by a single- 
thread machine for the same purpose. » * * Any sewing machine, with a 
few sllght modifications which do not interfère with its ordinary work, can 
be used to carry my invention into efCect. Any overseaming-machine capable 
of sewing a zigzag or irregular stitch may be used in uniting the edges by an 
alternate stitch inside and outside the goods, as aforesaid. One machine 
adnpted for the purpose of my présent invention, will be found in my letters 
patent No. 141,987, August 19, 1873." 

Allyn says : 

"As before mentioned, the stitch referred to by Ames is the same stitch as 
that selected by Gaisman for illustration in the patent in suit." 

This establishes the fact that there was no novelty in the stitch 
used and adopted by the patentée of the patent in suit. In another 
patent to Helen A. Blanchard granted March 14, 1876, No. 174,764, 
"improvement in welted and covered seams," she shows the same 
stitch in Figs. 7 and 8. Her main purpose she says is to "Furnish pro- 
tection to the parts of the threads exposed on the wearing surface. 
This I do in two ways, viz. : By the insertion of a piping or welt ; 
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by sewing a strip over the seam." When she uses this stitch and pro- 
tects the seam by a strip over it, she does not use the piping. She 
also says : 

"My invention relates to seams of cloth, leather, or any other sultable ma- 
terial made by placing the two edges to be united, the oue over the other, as 
shown in Pig. 8 of the aecompenyinK drawiiigs, and theii alternately stitelsing 
wlthln and without the edge ; at'terward flattening out the seam so that the 
edges will abut," etc. 

Also : 

"The sewing is tben done by a machine adapted to sew zigzag, os over the 
edge, as for instance, is shown in my letters patent No. 16.1,471," etc. 

And again: 

"I do not eiaim the simple insertion of a piping or welt in a seam, nor the 
covering of a seam with a strip of suitabie material sewed over the sarne ; but 
in a seam made by alternately stitching wlthin and without the edge of the 
material sewed, and then flattening the materials out so that the edges shall 
abut, as a protection," etc. 

Hère we hâve the prier art, as far back as 1876, plainly teaching 
this style of sewing, this stitch, as well as the idea of sewing two 
edges together so the parts may be flattened out and the edges made 
to abut. The patentée of the patent in suit, Gaisman, had every idea 
contained in the patent in suit plainly taught him by the prior art, 
with which he is presumed to hâve been familiar. Ail he had to do 
was to make a beit by this sewing and this flattening process taught 
him by a woman. Of course, to attach a buckle or other fastener at 
one end was simple enough. In the Ames patent of June 16, 1891, 
No. 454,404, "apparatus for sewing carpets," he says, referring to 
one of the Blanchard patents : 

"I prefer, however, a machine which will make a well-known zigzag elastic 
stitch, substantially llke that shown In letters patent. No. 167,492, of Septem- 
ber 7, 1875, for the carpet will then présent an even surface at the seams 
when laid." 

If anything further is necessary, we may turn to the Morrow pat- 
ent, No. 413,531, dated October 22, 1889, "method of overseaniing 
fabrics." Hère the fabric is placed together, one pièce on the other. 
Then two of the edges at one side are crocheted together. Then the two 
parts are separated at the free ends and flattened out, and the crochet- 
ed edges abut. This looping stitch and flattening out of the material 
and abutting of edges was also shown and particularly described in 
the patent to Hans P. Henriksen, No. 215,615, of May 21, 1879, in 
the following words, viz. : 

"The stitch, the construction and appearance of which wlU be understood 
by référence to Figs. 15 and 16 Is formed in the following manner : TJje 
needle, perforating the material horizontaily and at a right angle thereto, 
carrying the thread with It, crosses from disk v to disk w, where it is re- 
ceived upon and guided by the spring-cushion, T. At the point where it has 
reached the end of its forward throw or motion, it is met by the desceiiding 
oscillatiug shuttle, which catches in between the needle and upper thread, 
carrying its thread, d', under the aeedie-thread, e', while the latter is slack 
and commenelng its double return motion — that is, reversing its osciJlation 
within carrier M simultaneous with the rétrograde movemeut of the said 
carrier Itself, within which It is Inclosed — at the time the take-up hook, S', 
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Is at its highest point, and the needle-thread consequently tightened. At the 
end of the stroke of thé needle on disk v this opération is repeated, so that 
two loops or loclis are formed at each stitch, one on eacU side of the seam, by 
which a zigzag or cross stitch, formed by the thread d' crossing from one side 
to the other, is formed upon one side of the material or fabric, as shown at 
Fig. 16, and a séries of cposswise parallel double-thread stitches on the op- 
posite side, as shown in Flg. 16. The seam thus formed is not only very or- 
iianiental (especially if thread of différent colors be used), but exceedingly 
Ktroug, and yet very elastic, so that it may readily be flattened out l)y simply 
])villing the two pièces of fabric in opposite directions until ttieir edges shall 
t)e perfeotly flat and flush with eacli other, merely impinging upon, but not 
overlapping, each other, as seen in Figs. 15 and 16 of the dravvings." 

It will not do to find patentable invention in a device or structure 
where ail its éléments are found in the prior art, and ail the alleged in- 
venter does to produce it is to take one of the prior patented devices, 
and leave out one of its éléments and substitute in place thereof a 
well-known équivalent taken from another device of the same kind, 
where it was used for the same purpose, operated in the same way, 
and produced the same results as is required in its new location, and 
the sole resuit of the substitution is that the substituted élément opér- 
âtes or Works a little better than did the displaced one, and thereby 
the opération of the alleged new structure is somewhat improved. 
This is improvement, but not invention. It may be a successful ex- 
periment, but there is no novelty. "While a combination of old élé- 
ments producing a new and useful resuit may be patentable, if the 
combination is merely the assembling of old éléments producing no 
new and useful resuit invention is not shown." Computing Scale Co. 
of A. V. Automatic Scale Co., 204 U. S. 609, 27 Sup, Ct, 307, 51 L. 
Ed. 643. To constitute improvements in invention they must be the 
product of original conceptions. Pearce v. Mulford, 102 U. S. 112, 
118, 26 L. Ed. 93 ; Slawson v. Grand Street Railway, 107 U. S. 649, 
2 Sup. Ct. 663, 27 h. Ed. 576 ; Munson v. N. Y. City, 124 U. S. 606, 
8 Sup. Ct. 622, 31 L. Ed. 586. 

Hère complainant contends that its belt as a whole, a completed 
thing, is made better, more durable, more attractive, more salable by 
reason of the substittition ; but conceding ail this to be true patent- 
able novely is not shown. The better resuit does not show invention. 
Smith V. Nichols and Western Electric Co. v. La Rue, supra. Its 
greater utilitv, durability, attractiveness, and marketabilitv do not of 
themselves show patentable novelty. Thèse facts are évidence on the 
subject, and in very doubtful cases may be persuasive and turn the 
scale in favor of the patentability of the device. A valid patent nuwt 
combine utility, novelty, and invention. Neither large sales nor popu- 
larity nor effectiveness of itself shows patentable invention. Nor do 
ail thèse combined establish it. See Duer v. Corbin Co.. 149 U. S. 
216, 223, 13 Sup. Ct. 850, 37 L. Ed. 707 ; Richards v. Elevator Co., 
159 U. S. 477, 487, 16 Sup. Ct. 53, 40 L. Ed. 225 ; American Sales 
Book Co. V. Bullivant. 117 Fed. 255, 54 C. C. A. 287 ; McClain v. Ort- 
maver, 141 U. S. 419, 429. 12 Sup. Ct. 76, 35 L. Ed. 800; Union 
Biscuit Co. V. Peters, 125 Fed. 601, 609, 60 C. C. A. 337; Falk Mfg. 
Co. V. Missouri R. Co., 103 Fed. 295, 43 C. C. A. 240 ; New Departure 
Bell Co. V. Bevin Bros. Mfg. Co., 73 Fed. 469, 19 C. C. A. 534 ; Dodge 
Coal Storage Co. v. N. Y. C. & H. R. R. Co., 150 Fed. 738, 80 C. C. 
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A. 404. In New Departure Bell Co. v. Bevin Bros. Mfg. Co., supra, 

Judge Laçombe said : 

"But this précise mechanism was described and publisbed, to the world in 
the Bennett patent, and is used in complainant's bel! witli uo otlier reorganiza- 
tion of operatlve parts than the insertion o( an udditioual gear and pinion 
wheel, and sucà a sbifting of the spring as introduces uo uew fnnction. In 
our opinion sueh unsubstantial clianges do uot involve invention." 

In Dodge Coal Storage Co. v. N. Y. C. & H. R. R. Co., supra, 
Judge Townsend said: 

"The would-be inventer or designer of noA'el moclianisui for aecompllshing 
thèse objects, therefore, is presumed to hâve before him the whole lield of the 
art of the engineering construction applicable to the collection and removal, 
the élévation, and conveyauce of such materials from one point to another. 
And the tiuestion hère presented is, not what thèse particular patentées may 
actuaJly hâve Invented, but whether the state of the art in such engineering 
fleld was such that it would require Invention to construct such apparatus, or 
to adapt the constructions known in the art to the exigencies of a particular 
situation, or the requirements of a certain class of materials. * * * -^e 
conclude, therefore, that the patentées did not devise any novel nieans by 
whieh to carry out their ideas and put them in shape for practical opération." 

In McCIain v. Ortmayer, supra, the court said : 

"This court bas held in a number of cases * * « that in a doubtful 
case the fact that a patented article had gone Into gênerai use is évidence 
of its utility. It Is not conclusive even of that — much less of its patentable 
novel ty." 

Scores of pertinent quotations might be made, but it is not necessary. 
The complainant's belt is exceedingly attractive and neat. Evidently, 
so far as the évidence discloses, it is of great utility and the best on 
the market, but thèse facts do not prove patentai )le invention. 

In view of the prior art and prior well-known uses, the complain- 
ant's patent fails to show patentable invention and is void. 

There will be a decree for the défendant dismissing the bill, with 
costs. 



RAPP V. CENTRAL FIKE-PKOOP DOOR & SASH CO. 
(Circuit Court, S. D. New York. January 22, 1908.) 

1. Patents— Invention— CoMBiNATioN of Old Eléments. 

TJiat a combination of old éléments in a structure niay constitute in- 
vention, there must be a mental conception, a new and improved resuit 
that the ordinary mechanic skilled in the particular art could uot hâve 
produced without the exercise of inventive skill. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. ."S, Patents, §§ 27- 
29.] 

2. SaMK- FlREPBOOF DOOE. 

The Rapp patent, No. 653,400, for a fli-eproof door, consisting of an or- 
dinary wooden door covered with métal sheets with panels, etc., to corre- 
spond to the door, their edges interloeked by means of marginal llps 
hooked together, discloses no feature not old in the art, and produces no 
new npr improved r^sult, and is vdjd for lack of invention. Claims 2 and 
3; if'eoncéaed inveiition, held not Infringed. 

In Equity. Suit in Equity to restrain alleged infringement of 
United States letters patent No. 653,400, dated July 10, 1900, to 
John W. Rapp for "fireproof door." 
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Fred H, Bowersock (R. H. E. Starr, of counsel), for complainant. 
Grafton L. MoGill (J. Nota McGill, of counsel), for défendant. 

RAY, District Judge. Tlie patentée says that he has invented 
certain new and useful improvements in fireproof doors, and that his 
invention of the patent in suit. No. 653,400, dated July 10, 1900, 
relates thereto. He describes a fireproof door, which he says em- 
bodies his invention. It comprises "a core or filler," which is noth- 
ing more nor less than an ordinary door of wood of any construc- 
tion, and "a metallic covering which completely incloses the core or 
iîller." This metallic covering has "panels," "horizontal Connecting 
rails," and "vertical Connecting rails"; also, "top and bottom rails," 
which are, in fact, also "horizontal Connecting rails," and also stiles, 
in fact "vertical Connecting rails." Thèse correspond to the wood- 
work of any ordinary paneled door ; that is, it has ail the framework 
and panels of an ordinary door. Assume, first, that the core or fil- 
ler, the woo'Jen door, is complète. We are now to conv^ert it into a 
"fireproof door." The métal panels are stamped into shape, any de- 
sired shape, only they must correspond in size with the core or filler. 
This stamping is done, of course, with a proper stamping machine 
suitable to stamp such a metallic substance, sheet iron, or steel, or 
tin. Eeach panel is provided with a "peripheral or marginal lip." 
This lip is nothing more nor less than the bending over of a part of 
or the whole of the outer edges of the panel. "This lip may be 
either continuons or interrupted." The horizontal Connecting rails 
and the vertical Connecting rails are provided with the same periph- 
eral or marginal lips. Thèse engage with the lips of the panels, 
hook into them so to speak. The top and bottom are formed "to 
fit over the top and bottom edges of the core or filler," simply bent 
over, and the stiles are formed "to fît over the side edges of the core 
or filler." Each face of the top and bottom rails and of the stiles is 
provided with a similar lip ; that is, the edges bent over. Thèse en- 
gage with the adjacent lips of the panels and rails, hook into each 
other. Thèse panels are secured in position by blind nailing them to 
the core, and the Connecting rails are next secured in position by 
engaging their lips with the lips of the panels, simply hooking them 
into each other. The top and bottom rails and the stiles are applied 
and connected in the same manner. The seams formed by thus en- 
gaging the lips are then pressed together, "preferably flattened by 
means of a mallet or other device." This method of uniting the 
parts is known as "seaming." The joints thus formed may be closed 
by welding. The construction is exceedingly simple and connection 
of the parts is easily and rapidly made. Such fireproofîng can be 
applied to one or to both sides of a door, and, where the stiles and 
top and bottom rails are bent over the edges of the core, they may 
be nailed or provided with lips, and hooked together and flattened 
down. There is nothing new or novel in attaching one sheet of 
métal to another by means of such lips. There is nothing new or 
novel in the lips themselves. There is nothing new or novel in the 
idea of covering a door of wood with suitable métal to make it fire- 
proof. 
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The claims of the patent, three in number, read as follows: 

"1. The combiiiatlon in a flreproof door, of a core or Aller and a metallic 
eovering tlicrt'for, said covering comprising front and back panels and con- 
iiecting-ralls, and top and bottom rails and stiles for fltting over tlie edges 
of the core, or Aller. 

"2. The conibiuation in a flreproof door, of a core or filler and a metallic 
eovering therefor, said eovering comprising front and back panels, each hav- 
ing marginal lips, connecting-rails having marginal lips whieh engage wlth 
the marginal lii)s of the panels, and top and bottom rails and stiles fltting 
over the edges of the core or filler and connected with adjacent panels and 
eonnecting-rails. 

"3. ïhe combination in a flreproof door, of a core or Aller and a metallic 
eovering therefor, said eovering comprising front and back panels, each having 
marginal lips, connecting-rails having marginal lips wliich engage with the 
marginal lips of the panels, and top and bottom rails and stiles fitting over 
the edges of the core or Aller, said top and bottom rails and stiles being eaeli 
provided with marginal lips which engage with the lips of adjacent panels 
and connecting-rails." 

Claim 2 adds to daim 1 the marginal Hp.ç and connection with the 
panels, while claim 3 adds the marginal lips, or connection, to the 
top and bottom rails and stiles. The éléments of claim 1 without 
the lips or other means for engaging the parts and Connecting them 
together would be an incomplète and inoperate and useless struc- 
ture. In fact, no structure at ail, but simply pièces of métal. We 
must read into it some means for Connecting the various parts. 
Should they be nailed to the core or fàller in the usual manner of 
nailing, we would not hâve a flreproof door. Défendant says that 
no patentable invention is disclosed in view of the prier art. 

In the patent to C. K. Marshall of May 26, 1868, No. 78,218, for 
"impraved metalHc doors and shutters," we hâve in figure 1 an or- 
namental panel. In figure F we hâve plates, stiles, and rails. In figure 
4 we hâve "interior view of panel," etc. ; in figure 5 "corrugated plate 
or panel on one side and plain plate on the reverse" ; in figure 6 "sec- 
tion of rail or stile, showing the mode of Connecting the rail or stile- 
plate with the panel plate." In figure 7 of this patent we hâve an- 
other représentation of what is shown in figure 6, and hère we find 
the exact peripheral or marginal lips of the patent in suit engaged or 
hooked into each other. 

The patentée, Marshall, says : 

"My invention consists In constructing a metallic door, shutter, or base- 
panels for Windows of two or more sheets of métal, eitUer plain or corrugated, 
which are bolted, riveted, screwed, soldered, or seamed together. * * « 
To the upper and lower portion of thèse panel-plates or sheets, I attach rails, 
and to their sides stiles, by means of rivets, bolts, screws, solder, or se.'uiiiug. 
Between the panel-plates and the rails ami stiles I insert braces similar lu 
every style to those which are introduced between the panel-plates. * * * 
Another feature of my invention consists In the System of ornameuting the 
panel-plate, which gives to the door or shutter a rieli and beautiful appear- 
ance. I hâve only shown in the drawings one method of ornamentatiou, viz., 
attachlng ralsed metallic designs by means of secret rivets. This I bavé 
done simply to illustra te the principîe of ornamentation ; for it will readily 
occur to any one skilled in the art that, while the designs from which sélec- 
tions for omamenting the door are almost endless, they are scarcely more 
numerous than are the various metals by which they can be produced. * • ♦ 
We constantly see buildings erected of solid masom-y, stone sills for the 
Windows and doors, and with metallic roofs, ail bespeaking senirity ; still 
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we find the doors and sluitters of wood. So long as this is the case, it îs idle, 
no matter how massive and well built the structure may be, to prétend that 
it is either tire or burglar proof ; for the burglar in a few moments cuts out 
onf of the panels of the door and enters the building, or a fire In an adjoin- 
lug house or across the street will soon so inteusely heat the door or shutter, 
when made of wood, as is often the case, especially in our large cities, that 
ère you are cognizant of the fact the building is in fiâmes. I am aware that 
metallic doors hâve been used, but they are such heavy, ungainly things 
that, wheuever seen, the niind instantly and Instiuetively associâtes them with 
either a vault, a tomb, or prison. The object of my invention is to furnish 
the market with a double-eased, raised and ornamented metallic door or 
shutter, burglar and fire-proof, cheap and light, neat and ornamental, and such 
as can be painted so as to represent any kind of wood, and, if desired, any 
lîind of carving. » « * xhe braces having been properly arranged and 
attaehed to the panels, the latter are firmly uuited together, which can be 
done by means of rivets, bolts, screws, b, b, or they may be soldered or seam- 
ed. B, B, are rails, which inclose the upper and lower portion of the panels, 
and C, O, are stiles, which inclose their sides. Thèse rails and stiles are 
unîted to the panels by bolts or rivets, b, b, as elearly shown in Figs. G aud 
7. Between the panel. A, A, and the rail and stile, B, G, there is neces- 
sarlly left an opening, the width of the brace, a. This opening is closed by a 
moulding, D, which may be made in sheets, and soldered, as shown in Fig. 
2. or seamed, as shown in Fig. 7, or it may be 'struclî up' with the rails and 
stiles, as shown in Fig. 6." 

The only substantial différence between this door and the one of the 
patent in suit is the core or fiUer. Marshall used braces or corrugated 
métal ; but the core of the patent in suit is old in the art, as we shall 
see. 

In patent to Hoyt, No. 124,271, March 5, 1872, for iron doors or 
shutters, he says : 

"The whole surface of the door or shutter may be divided into panels awl 
ornamented," etc. 

In patent to Kittredge, No. 183,940, October 31, 1876, sheet métal 
doors, we find : 

"Each side and end of the door-frame consists of a single pièce of sheet 
métal, bent at right angles to form the thickness of the frame. as will be 
seen at A, Figs. 2 and 3, which represent transverse and longitudinal sec- 
tions, indicated by the lines, a, and, b. The two sides, c, of the frame are 
turned outward at right angles, forming flanges B, whereby the panels are 
secured to the sides of the frame by having the sheet of métal forming the 
panel wide enough to admit of being depressed at E, Fig. 3, to forni the 
emboss of the panel, and extend to the edge of the frame, at which point it 
is turned at right angles to form the flanges, F, the extrême edges of wliiclv 
are turned baek upon themselves, making a return bend or lock. G, in which 
is received the flanges, B, of the door-frame, as will be seen in Fig. 3, repre- 
senting a transverse section of the door in direction of the line, b." 

Hère we hâve stiles and panels and the same locking of the parts as 
in the patent in suit. 

In patent to Walton, No. 327,934, of May 25, 1880, "improvements 
in fireprdof construction of doors, shutters," etc., the patentée says, 
among other things, that his invention is to provide a new and usefui 
mode of construction, "whereby their ability to resist the action of fire 
and their value as nonconductors of heat are greatly increàsed and 
their strength greatly enhanced." He has layers of métal and wood, 
just what we hâve in the patent in suit, for Rapp has an outside layer 
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of métal, an inside layer of wood, and then, on the other side, another 
layer of métal. 

He says "the métal plates are preferably bent around the edges of 
the wooden layers," illustrating two methods of doing this. He also 
says : 

"One great objection urged to métal shutters as commonly constructed is 
that, when a flre breaks eut in an adjoining building, the shutters become so 
heated on the outside as to warp, allowing the fiâmes to gain ingress through 
the Windows or doors to the inside of the building. Another objection urged 
to métal shutters as commonly constructed is that, when there is a conflagra- 
tion within the building, the shutter becomes heated, so that, if water Is 
thrown against the outside of the shutter, the cold on the outside and heat 
within will cause a shutter made of métal alone to warp, so as to give en- 
trance to the air, and thus the fire will burn much more furiously than it 
would eould it be eonflned to the inside of the building, and air not be ad- 
mitted. My invention provides against the warping of the shutters in the 
followlng manner : If the conflagration is without the building and the shut- 
ters closed, the outer plate of métal will become heated, and this will cause 
the layer of wood next to it to become heated ; but, as the air, eannot get to 
this layer or any other of the intermedlate layers, It does not become suffl- 
eiently heated to ignite or transmit the beat to the other layers to such an 
extent as to cause the shutter to warp. If the conflagration is within the 
building and the shutters closed, the inner layer of the shutter will become 
heated, but the intermedlate layers of wood and métal prevent heat from 
being communicated to the outside of the shutter to such an extent as to 
cause it to warp when water is thrown against the outside. Thus the shutter 
Is kept closely against the building over the window or door, and air is not 
permitted to enter." 

Hère we hâve the wooden core or filler and its utility and function 
fully described. 

In patent to Henkle, No. 364,252, of June 7, 1887, we hâve a wood- 
en door with métal panels, the métal "struck up" with "any suitable 
design" and "soldered or otherwise attached together" ; also "the 
edges" of the panels "ail around are swaged out forming sockets, 
c, c, of square, rounded, or beaded form and of sufficient size to receive 
the edges of the rails and cross pièces of the wooden door." Use métal 
rails and cross-pieces, and we would, of course, connect the socket of 
one with the lip or bent-over flange of the other, ail shown in prior 
patents. 

In patent to Thuener, No. 376,926, January 24, 1888, we hâve, 
"métal ceilings formed of plates, or panels." "Thèse plates hâve 
* * * and hâve lips, 18, which are made to tightly clasp the edges 
of the plates 1 at 13." The drawings exhibit the "peripheral or mar- 
ginal lips" of the patent in suit hooked into each other. Hère, as in 
the prior patents, we hâve sheets or panels of métal with edges bent 
over "up" on the one and "down" on the other, so they will hitch or 
hook into each other. 

In patent to Kinnear, No. 382,094, May 1, 1888, we hâve "metallic 
ceiling of metallic plates or panels," and tiie mode of uniting is given, 
viz.: 

"The corner panel Is flrst put into position, the hooked edges, F, of the 
beaded edges, E, exteuding under the folded edge of the said cornice and the 
edges, D, resting upon the wooden strlps, I and K. The said edges, D, are 
now nailed firmly to the said strips, and the said panel is securely fixed in 
position. The next panel upon each side is then placed in position, with the 
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hooked edges, F, of the edges, E, of tlie said panels extendlng uiider the fold- 
ed edge, C, of tlie panel just placed in position and under the correspond- 
ingly-folded edge of the said cornice. The edges, D, of this panel, as in that 
previously described, rest upon and are nailed to the wooden strips, I and K." 

July 12, 1889, there was published in an illustrated weekly journal, 
"Engineering," published in London, England. and having a large cir- 
culation in the United States, an illustrated article on fireproof doors, 
in which the construction of complainant's door, except in détail, is 
stated thus : 

"The American method of constructing fireproof doors is not to build them 
of Iron, as expérience in the method indicates that iron will cripple when ex- 
posed to the heat of a burning building. But such doors are made of two 
tliicknesses of matched boards, eacii about % in. thiek, and at an angle of 
00 deg. to the other. When the two courses of boards are 45 deg. froni each 
otlier, the latéral contraction or swelling, according to conditions of moisture, 
will cause such doors to twist. Thèse doors are then covered with tinned 
iron, ail edges boing bent over in what are called 'lock joints,' and secured 
to the door by fréquent hangiug strips, or strips of métal hugged into the 
edge of the tin and nailed to the door independent of the sheet of tin. The 
edges of such doors should be covered by sheets lapping around on either 
side, so as to leave no joint on the edge, and without any uails wlth heads 
exposed through the tin. Such a door will resist a very heavy flre, because, 
under most circumstanees, the tin will reflect away the heat ; but, even when 
the température bas risen high eiiough to remove every vestige of tin from 
the iron, the métal still serves as an airtight cell, preventing the combustion 
of the wood behind, which is slowly converted into charcoal — not burned to 
ashes." 

In the Engineering News, a regular United States publication, of 
November 9, 1899, we find an article on "Pire Tests of Fireproofing," 
containing the following ; 

"The two doors tested by the British committee were a wooden door cover- 
ed with tinned steel much slmilar to the well-known underwriters' fireproof 
shutter employed in this country, and an all-iron framed and panelled door. 
Both of thèse doors were subjected to test under identically the same condi- 
tions. * * * The armored wooden door was obtained in the opeu market. 
It was 4 ft. 3 In. wide by 7 ft. 6 in. high, flxed close to the wall by the maker 
and overlapped 3 in. on each side. This door was 2 in. thick, made of % 
in. pine boards, planed, tongued-and-grooved, and nailed together, diagonally, 
with wrought-iron nails, clinched on the other side. Thèse boards were com- 
pletely covered inside and out with tinned steel plates. No. 26 standard wire 
gage, with welted joints and screwed in the joints. The screws were 6 in. 
apart, penetrated three-quarters of the thickness of the door, and the screw- 
heads were entirely covered by the welted joints. * * * xiie wrought- 
iron door and frame were also obtained in the open market. The frame was 
made of angle-iron 2% in. by % in., and a wrought-iron stop was carried ail 
around the frame and secured with iron screws. The door was ^4 in. 
wrought-iron plate ; and on the inside, forming panels, were 3 In. by % in. 
wrought-iron stiles, screwed to the iron plate." 

In March, 1897, the New York Board of Underwriters issued a 
publication "Instructions for Construction of Fire Doors and Shut- 
ters," and adopted by that board. On the first and second pages we 
find the following : 

"There should be no woodwork or furring about the opening. The doors 
should be made of two thicluiesses (except where openings are made larger 
than called for in the Standard. See page 11) of 1 inch uarrow, tongued and 
grooved, soft white pine boards (free from sap, pitch, or moisture of any kind), 
laid diagonally (both sides) and nailed with wrought iron nails drivea through 
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and clinched, tlien covered on botli sides and edges wUh 10 x 14 inch sheets 
of 'bright I. C tin, except wliere doors are exposed to au atmosphère liable 
to cause rust (then Terne Plates should be used iu place of tin), joints flat- 
locked and securely nailed uuder laps (barbed wire nalls to be used, IVs 
inehes in size, to be drlven 2 inches apart ; for sbutters 1 Inch barbed wire 
nails should be used), but not soldered." 

In a publication on "The Prévention of Pire," issued by Wm. Paul 
Gerhard at 39 Union Square, New York City in 1887 (second édi- 
tion), we find : 

"With ail woodwork the àim slioukl be to prevent tlie iuunedinte access of 
air, so as to retain its strengtli and soundness, even during liours of exposure 
to heat and flamos." 

He was referring to wood covered by métal. 
Also: 

"Blevators must hâve well-closlng doors in order to eut ofC ail drafts and 
currents ôf air. It is désirable that the doors be fireproof, not, however, plate 
iron doors, whieh warp in case of tire, but tin-eneased wooden doors, whicli 
are far more efficient. Sueh doors are made of two thicknesses of tongued 
and grooved boards. crossing each other diagonally and nailed together. ïbo 
sheets of tin should be bent over the edges in such a secure vvay that no air 
can reach the wood when the door is exposed to heat and fiâmes." 

In patent to Kinnear, No. 443,324, we hâve "metallic ceiling," métal 
sheets attached by loops formed by turning the edge on itself, and thus 
forming a lip. 

In Richardson patent, No. 443,541, of December 30, 1890, we hâve 
the foUowing: 

"The object of this invention is to provide a double paneled sheet meta! 
fireproof dpor for dwelling houses and the like buildings, which is of simple, 
econoœlcal, and durable construction. The invention cousists of an interiov 
door composed of a frame or core ot wood or équivalent material, an outer 
eovering or casing comprising two like or slmllar sections of sheet métal 
entirely concealing the wooden framé or core, and means for securing said 
métal sections to the wooden frnme or core, substantially as hèreinafter 
more particularly Set forth and claimed. * * * After thèse métal sec- 
tions, D, are thus stamped, rolled, or pressed into the desired shape the edges 
thereof are bent at right angles to form flanges, e, which serve to couee.'il 
the edges of the woodea frame, and also aid in securing the métal sections 
to the frame or core. One of thèse R-rStel sections, d, is placed upon each sidc 
of the frame or core, and the flanges, e, of said sections are fitted over and 
upon the sides and ends of the frame and are fastened thereto by meaus of 
screws or nails. * * ♦ i hâve herein shown the métal sections, d, as con- 
structed of a single pièce of sheet métal; but I wlsh to be understood as not 
limiting my invention to this exact construction, as each section may be cou- 
structed of as many smaller sections as may be desired. The wooden frame 
or core not only serves to stilïen and strengthen the door, but also serves 
to prevent it from warping — a dilliculty heretofore experienced in doors made 
entirely of sheet métal. I am aware that it is not new to make a door of an 
interJor core of wood and an outer eovering or casing of sheet métal, entirely 
concealing the wooden frame or core." 

Patent to Kinnear, No. 445,262, January, 1891, we hâve the sheets 
of métal locked, and he says: 

"Before thus turning iip the fiauge, A', its outer edge is set back to form the 
extension, a, the purpose of which is to form a joint iu coujunction with the 
flange, B', on the section, B.'' 
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There are other patents of the same gênerai construction, but it 
is wearisome to enumerate them. We hâve every feature of the pat- 
ent in suit disclosed and plainly shown and taught in the prior art. 
The wooden ocre or filler is shown and described, and its utiUty 
pointed eut in several respects. Kept from the air and direct action 
of the flames it will retain its form and turn to charcoal. It serves 
to keep the front and back plates apart. It makes the door light, 
but still strong and keeps it in place and prevents warping. We hâve 
in the prior art the metallic covering with front and back panels 
and marginal interlocking lips. We hâve the Connecting rails, the 
top and bottom rails and stiles, ail connected by lips united in various 
ways but by marginal lips, seamed, welded, pressed, hooked, flat- 
locked, etc., including the very lip and mode of uniting the various 
parts shown in the patent in suit. And we hâve stiles fitting over the 
edges of the core or filler and the importance of this emphasized. 
The necessity of covering the entire core or filler with métal and of 
not having any exposed nail heads is also emphasized. Ornamental 
panels, the métal being "struck up," or othervi'ise ornamented, are 
also shown and described. Whether we shall hâve several panels or 
a few is immaterial. Some designs in the prior art show more, some 
less. The idea is to entirely cover the filler with métal, keep out air, 
unité the joints in some way so they will not melt or fall apart, or per- 
mit the inflow of air to the dore or filler in case of exposure to fîre. 
If ornamentation is desired, use ornamental panels, and even orna- 
mental stiles and rails if desired. It is true that the Underwriters' 
fîreproof door does not show ornamentation, but it does show many 
pièces of métal united by "joints flat locked"; that is, by lips of the 
métal hooked into each other, and then pressed down so as to make 
them fiât. Clearly, in view of this prior art, no patentable conception 
or invention is shown in the patent in suit. The éléments are old, ex- 
cept, possibly, in form, and the combination is old, and the means 
of combining the parts are old. There is no new combination of 
old éléments to produce a new or even an improved or better re- 
suit. AH the patents of the prior art to which référence has been 
made were in évidence and explained, to some extent at least. Most 
of them explain themselves. 

But complainant says his witnesses should be fully credited and de- 
fendant's expert given little attention or credence. Of course, this 
court recognizes the fact that in many cases the practical expérience 
of men who know is the best qualification of a witness, and that such 
évidence is far more persuasive and convincing- as a rvile than mère 
expert opinions given by persons of no practical expérience in the 
particular art or matter in controversy ; but experts cannot change 
this prior art shown in patents and publications. Neither can wit- 
nesses of practical expérience destroy or belittle it. Complainant 
contends that défendant in its structure has substantially copied, 
line for line, the patent in suit. But in so doing, if it has, the défend- 
ant Company has also merely copied the prior art. It could not welî 
do the one without doing the othêr. It is immaterial, in constructing 
a fîreproof door, whether you hâve one panel or ten, so long as you 
do not so eut it up as to destroy its strength or nlake the expense 
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too great. And the panels may be arrangée! in any form. You may 
hâve one row or tvvo rows perpendicular to each other, or three or 
four, or more, depending on the size of the door and the size of the 
panels and Connecting rails; but each panel, each rail, and each 
stile must hâve marginal lips on their outer edges so as to connect 
with the adjacent panel, stile, or rail. The patent is prima facie évi- 
dence of patentable novelty. Commercial success is évidence on that 
subject and in close cases may turn the scale. The fact, if it be a 
fact, that one device has superseded another, is some évidence on 
that subject, but ail this may be overcome, and mère commercial 
success, etc., do not prove patentable invention. 

Complainant says in his brief "that the combination of old élé- 
ments is the highest form of invention." He cites Cantrell v. Wal- 
lick, 117 U. S. 694, 6 Sup. Ct. 970, 29 L. Ed. 1017, Loom Company 
V. Higgins, 105 U. S. 591, 36 L. Ed. 1177, and Walker on Patents, 
§ 26. This is hardly a correct statement of the law, or of the cases 
cited. The combination of old éléments, if it be a new combination 
and it differs from the old in its opération and produces a new and 
useful resuit, or an improved resuit (in many cases), shows patentable 
invention. "It is not invention to combine old devices into a new 
machine or manufacture, without producing any new mode of opéra- 
tion." Walker on Patents (4th Ed.) § 37 ; Burt v. Evory, 133 U. S. 
349, 10 Sup. Ct. 394, 33 L. Ed. 647; Elorshheim v. Schilling, 137 U. 
S. 77, 11 Sup. Ct. 20, 34 L. Ed. 574. 

In Loom Co. v. Higgins, 105 U. S. 591, 26 L. Ed. 1177, Mr. Jus- 
tice Bradley said : 

"It may be laid down as a gênerai rule, though perhaps not an Invariable 
one, that if a new combination and arrangement of known éléments produces a 
new and bénéficiai resuit, never attained before, it is évidence of invention." 

It is settled that novelty and utility must characterize the subject 
of a valid patent; but even thèse are not enough for we must hâve 
invention. The new or improved thing must be the product of some 
exercise of the mental faculties, the resuit of a mental conception. 
Pearce v. Mulford, 102 U. S. 112, 26 L. Ed. 93; Atlantic Works v. 
Brady, 107 U. S. 199, 2 Sup. Ct. 225, 27 L. Ed. 438. Burt v. Evory, 
133 U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 647. In the patent in suit 
we hâve no mental conception whatever that was not old and evi- 
denced in the prior art. Given the prior art, and any carpenter and 
joiner of reasonable skill would hâve constructed the fireproof door 
shown in complainant's patent. The complainant may hâve improved 
on the form of the doors of the prior art, but not every improve- 
ment is invention. There must be the mental conception, a new or 
improved resuit that the ordinary mechanic skilled in the particular 
art could not hâve produced without the exercise of inventive skill. 

The claims of the patent in suit are invalid for want of patentable 
invention in view of the prior art. 

Should we concède the validity of claims 3 and 3 of the patent in 
suit, défendant does not infringe. Those claims call for the peripheral 
or marginal lips of the patent on the vertical edges of the panels. 
They are essential in fact, and are made so by the patent. Défendant 
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does not use them, but a substitute, the.anchor strip, a device in which 
the panel sheets are rested. This would be the use of an équivalent 
if the patent in suit were of a pioneer character ; but it is not. Com- 
plainant was a mère improver in an already crowded art, and is not 
entitled to any considérable range of équivalents; in fact, is confîned 
substantially to the means shown by him. Computing Scale Co. v. 
Automatic Scale Co., 204 U. S. 609, 617, 621, 27 Sup. Ct. 307, 51 L. 
Ed. 645; Cimiotti N. Co. v. American F. R. Co., 198 U. S. 399, 406, 
410, 25 Sup. Ct. 697, 49 L. Ed. 1100. 

The bill of complaint must be dismissed, with costs. There will 
be a decree accordingly. 



THE J. G. LINDAUER. 
(District Court, W. D. Wasliington, N. D. December 31, 1907.) 

No. 3,443. 

1. Shipping— Négligent Obstbuction or Slip bt Moobing Line— Liabilitt 

FOB Damages Catjsed. 

A schooner lying diagonally in a slip between two wharves, wIth her 
bow against one wliarf, in order to prevënt her stern f rom chaflng against 
another vessel which she overlapped, ran à hawser across the slip to the 
opposite wharf and perinltted it to remain at night unmarlîed by lights. 
Libelant's tug, entering the slip after darlc to go to her accustomed berth, 
struck such hawser and was injured, and her captain, who was on the 
deck, recelved serions injury. Helé, that the hawser was an unlawful 
obstruction to navigation, and, being a part of the équipaient of the 
schooner, she was liable in rem for the injuries; that the tug was not 
debarred from recovery because of her failure to signal her approach to 
the slip which did not apparently contribute to the casualty, since thcre 
was no person on the schooner ia a position to hâve removed the hawser, 
or to hâve given warning of its présence. 

2. Damages— Personal Injuet— Amounx dp Awabd. 

The captain of a tug who was injured through the négligence of another 
vessel, havlng his jaw broken and his teeth knoebed out, by reason of 
which he sufifered great pain, was disabled from working for 10 months, 
put to large expense and permanently injured and disflgured, awarded 
damages against the ofEending vessel in the sum of $4,500. 

In Admiralty. Suit in rem to recover damages for injuries to a 
steam tug caused by coming in contact with a mooring line extended 
across a sHp between two wharves, and for personal injuries sufifered 
by the captain of the tug. Decree for libelants. 

Fairchild & Bruce, for libelants. 

Austin E. Grifïiths and Roberts & Hulbert, for respondents. 

HANFORD, District Judge. Two Hbels are included in this case, 
one by the captain of the steam tug Carlyle to recover damages for 
Personal injuries which he sufifered, and the other by the owner for 
damages to the tug, caused by a hawser stretched across a slip be- 
tween two wharves in Bellingham Bay, known, respectively, as the 
"Sehome" dock and the "Bellingham Bay Improvement Company's" 
dock. On the day of the accident the steam schooner G. C. Lindauer 
arrived at Bellingham to receive a cargo of lumber, and was assign- 
158 F.— 29 
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<d to â bèrth in the slip next to the improvement company's dock. 
Twd'ôtïifer VesSéls, the steamer Mëteor and the schooner A. M. Bax- 
ter, were bccupyihg berths on the same side of the slip, and receiv- 
ing cargoes of Itiiùber; the Baxter's position being next to and shore- 
wàrd from the Meteor and the berth assigned to the'Lindauer being 
shoreward from the Baxter. For lack of sufficient space to accom- 
modate her length, so.that she could lie snug to the wharf, the Lin- 
dàuer was modred obli4uely with her.bow against the wharf, and the 
Stern lapping beyond the Baxter's bow. To hold her so that the two 
vessels would not chafe against each other, a, mooring hawser was 
taken from the Lindauer's stem across the slip, and made f ast to 
a pile on the Sehome dock, and, notwithstanding a warning shouted 
to the men on the ship from the Sehome dock by the man in charge 
there, to the effect that the haWsei" was an improper obstruction, as 
other vessels would be coming into the slip, it was left in that posi- 
tion without a light suspended uppn it until the accident happened. 
The Carlyle was operated as a jobbihg boat on the bay, and she was 
usuallytied up at ni^ht to the Sehome dock in shallow water near 
the shore, and it was necessary for her to go inside of the line stretch- 
èd acrdss the slip in prder to cOm$ to her berth, Her owner paid for 
usé pf; the berth a njonthly rental. She is a small tugboat, having 
engines of 65 horse power. Her deck forward of the pilot house is 
about 15 feet in length. She hâs a màst for carrying lights supported 
by wife rppe stays. She came into the slip for the purpose of tying up 
at her usuàl place a few minutes before 8 o'clock on the evening of 
Mardi 29, , 1907. It was ithen quitê dark. With her engine stopped, 
and moving by the momentum of her headway, she came against the 
hàwsér-^that is to sày, her stays came in contact with the hawser — 
with sufficient force to break her mast. Her captain was on the deck, 
giving directions to her, owner, vvho, was in the pilot house, steering; 
the ;boat(,and pperating her engine ;room bells. Two fragments of 
the broken mast fèllto the deck, andthè stays were; twisted and fouled 
with thëhâwisef wKiiéh'w^ eut tPféléase the bpat. Neither the cao- 
tain rior âhy,pérson6r},;thetugknew -that the hawser had been placed 
across the slip, and it was not seen until the mqment of the crash. 
The câptâiil was struCk on his body and face, and , knocked senseless 
by a pièce of the broken mast,' or some part of the stays. His jaw 
was fracturèd in three -^ilacés, ail bf his upper teeth were knocked out 
or broken, and his right arm ' ahd body were brùised. Besides the 
pain which he sufïered, he was incapacitated forf wOrk sève rai months, 
and his expenses, for iStirgical treattnent and dentistry amoùnt to sev- 
eralhundred dollars. His face is permanently disfigured, and it will 
al^aysbe dîfficult, if not; impossible] for hirri to niastîcate food. 

It-is the opinion of the court that the hawser was an unlawful ob- 
struction of navigation; and,' it being a part of the eqûipment of the 
ship^rshe is to be, re^arded as a:guilty fhing, and perpetrator of a 
wrong, atld subject ta a lien for the cohsequential damages. I do not 
firid in thé évidence any support tP the charge bf négligence made 
against the ; libelants iû the respohdent's answer. It is true that the 
svidence dpeSnot show affirm^tively that the tug blew her whistle or 
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gave warning of her coming into the slip, but her failure in that re- 
gard, if a fault, did not contribute to the casualty, for the reason that 
there was no person in a position to hâve given her a responsive warn- 
ing of danger ahead, or to hâve removed the hawser, and it is not 
probable that her whistle would hâve received any considération on 
board of the Lindauer différent from the warning which was given 
by the man in charge of the Sehome dock. The captain and first mate 
of the Lindauer did not hear the warning given by Mr. Henderson, 
the man in charge of that dock, but it is not shown that others of her 
crew did not hear him, and, if the captain had observed the ordinary 
rules of good manners, he would hâve requested permission to make 
his mooring line fast to the Sehome dock before presuming to take 
that privilège, and, if he had not been négligent in that particular, 
he would certainly hâve been told that it was improper for him to 
obstruct the passageway between the wharves. A sensible man should 
hâve known that much without being told. Therefore it may be fair- 
ly assumed that the Carlyle's whistle would not hâve been heeded on 
the Lindauer. In maritime law a fault which does not contribute to 
the production to an injury is not ground for a division of damages. 
The Blue Jacket, 144 U. S. 371, 13 Sup. Ct. 711, 36 L. Ed. 469. Un- 
der the circumstances, failure to see the hawser was not a fault. The 
light on the dock might hâve revealed it to a person who was looking 
for it, but the libelants had no reason to expect anything so unusual, 
in such a place, as an obstruction to the passage of the vessel suspend- 
ed in the air, and there was not sufficient light to make it plainly 
visible. It was not unlawful nor négligence to permit a man, who 
was not licensed to perform the functions of an officer of a steam ves- 
sel, to steer the tug and operate her signal bells. The captain was on 
duty and in a proper position, and he performed the duties of pilot 
and lookout. 

Upon the évidence I find that the sum of $100 is a reasonable esti- 
mate of the damages to the tug, and that amount will be awarded to 
her owner. I consider that the captain is entitled to a pension to 
solace him for the permanent disfigur^ment of his features and his 
impaired ability to enjoy life. The amount of an annuity purchas- 
able by one payment of $2,000 I consider to be a reasonable allow- 
ance. As captain of the Carlyle he was earning $100 per month. His 
time was worth that much, and 10 months is a conservative estimate 
of the lost time to be compensated for. I also allow him $1,500 as 
compensation for pain and expenses, making the total amount of 
damages awarded to him $4,500. Both libelants will be entitled to 
légal interest on the sums awarded from the date of the decree to be 
entered until paid, and their taxable costs. 
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THE BEASTUS COÏINING. 

(District Court, D. Ooimectlcut. January 8, 1908.) 

No. 1,532. 

Shippinq— Stbànoino or Vessel— Liability foe Négligence in Cabe ov 
Passengebs. 

Where a steamer ran upon a rock in the nlght, It was négligence for 
those in charge to, permit passMigers to leave in a small boat without a 
compétent seàman in ; charge, which rendered the vessel liable to one of 
sucb passengers for the loss of hig effects, and for physical injuries re- 
snlting from his exposure for'several hours in the open boat, with only 
his underolothing to proteet hlm from the cold. 
. [Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 538- 

In Admiralty. 

Cushman, Dewell & Cushman, for libelant. 

Edward H. Rogers and Convers & Kirlin, for damage claimant. 

PLvATT, District Judge. The claim of Rafïaelo Granicci for $2,- 
000 was; duly made béfore the commissioner by afïidavit dated Feb- 
ruary 19^ 1907, and a report filed February 36, 1907, shows that no 
otheridaims were presentedv Iii the spring of last year I heard the 
évidence, but became seriously ill before I could corisider the mat- 
ter. . Since reco.verîng a fair share of health, the burden of new 
work, coupled with an attempt to clear up at odd moments the ac- 
cumulation of cases heard but undisposed of when the illness came, 
has delayed final action hèrein ùntil now. It will be obvions to the 
dullest understanding that brevity is an essential factor in the équa- 
tion between work decently ■ petfôrmed and the maintenance of a 
steady recovery of my former vigor. 

The steamer Erastus Corping left New Hâven on the night of 
December 23, 1903, bound for New York through Long Island 
Sound. At about 1:30 a. m. December 33d she ran upon a rock 
off South Norwalk, Conn. The libelant has produced no proof suf- 
ficient to show that the accident was unavoidable, and I am satis- 
fied, from the évidence presented to me, and find, that the accident 
was due to the négligence of those in charge of the steamboat. This 
point) however, seems unimportant because I shall find positively 
that the claimant's loss and damage were caused directly by later 
acts of négligence , for which they are clearly chargeable. The claim- 
ant had worked for a farmer at Montowese, near New Haven, for 
some years. Just prior to the accident, he applied to the farmer 
for money due him for his work. The farmer went to New Haven, 
obtained some cash, and brought it out to the farm in bills. Thèse 
bills were put in a handkerchief, which was placed in his inside coat 
pocket, and secured by a pin so that it could not slip out. He swears 
there was $800 in bills so placed, and the farmer swears to the 
same thing. The farmer's wife and another witness only tell about 
bills being placed in the handkerchief and pinned in the pocket. I 
believe the handkerchief and pinning part of the story, but I do not 
believe the claimant and the farmer about the amount. My rea- 
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sons for this are many. I was not^jleased with their manner. They 
were too circumstantial, paid too much attention to trivialities, 
agreed too well in minor niatters. It was too large a sum to be 
left by such a man in the hands of his employer for so long a time. 
No one was produced to tell when and how the farmer got the money, 
and how much he got. Then, too, this claimant brought a suit in 
the City Court of New York right on the heels of the accident. He 
made oath to the complaint on December 30, 1903. To such a man the 
loss of $800 would hâve looked as big as a mountain, and yet he 
only complained that he "lost ail his baggage, consisting of neces- 
sary wearing apparel and traveling conveniences, and ail his personal 
efïects, including his necessary traveling expenses and money in the 
possession of the plaintifi: at the time, ail of which he was com- 
pelled to forsake in his flight from said vessel." He fixes the value 
of ail this at $500. The language is peculiar — "necessary traveling 
expenses and money in the possession of the plaintifif at the time." 
I can ïnterpret that allégation by the light of wliat I now know. He 
pinned the bulk of his money into his coat pocket, and kept out a 
small amount which he placed in his trousers pocket for his New 
York trip, which he calls necessary traveling expenses. The coat 
and trousers were both left behind, and so he lost both sums. It is 
queer, though, that he puts the smaller amount fîrst. It would be 
easy for a man who had placed $300 in his inside pocket to magnify 
it into $800 as the years rolled by. If I give him, for lost effects 
and money, ail that he asked for in the City Court, he ought not 
to feel badly in his mind. 

To go back, after pinning the money in his pocket, he went to the 
dock in New Haven and bought a ticket for New York. He bunked 
in the hold, taking ofif his coat, trousers, and shoes. He was awak- 
ened by the shock when the boat struck the rock, and found a heavy 
volume of water rushing into the cabin. In a dazed condition and 
intensely frightened, he ran to the stairs and up to the deck, leaving 
his belongings behind him. By the way, the fright must hâve 
been more than intense if it forced him to leave his coat behind him, 
with so much money in the pocket as he says he placed there, but 
I only throw this in by way of exclamation. He, after 10 minutes, 
still minus his clothes, with four other passengers, got into a 
small boat which was fastened by a line to the ship. The captain 
had ordered the boat lowered, and knew what was donc. The small 
boat became loosened from the ship, and drifted away into the 
darkness. No one belonging to the ship was in the boat, or in con- 
trol of it, after the claimant entered. The boat was out on the 
waters of the Sound for many hours, and at about noon of that 
day its occupants landed at some distance from a farm house, at 
which they found food and shelter. The claimant was not a pleas- 
ant companion to his fellow castaways, and his conduct was such 
as to dampen the feeling which one would naturally hâve for a per- 
son in such a plight. He lost, however, ail his belongings except 
what he wore when he jumped from his sleep into the water of the 
cabin. He was chilled and exhausted. On that same day he reached 
friends in Brooklyn, who cared for him, and from whose shelter he 
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set in opération the suit in the ^City Court above mentioned. He 
had two or three more or less bad months, but he appears to hâve 
taken up work again for his former employer in Montowese about 
as soon as the real outdoor work of a farm was ready to be turned 
ofï. He had some médical advice, and used some liniments and 
other médical supplies for muscular rheumatism. He states the cost 
thereof in round numbers, but nothing very definite about it. The 
New Haven doctor says the man came to him three times for lini- 
ments on account of his troubles, and he charged him $1 a visit. 
The claimant testified that he spent $60 to $70 on the doctor and 
medicines after he returned to Montowese. His testimony about the 
Brooklyn illness is of the same kind. 

I think that $300 for his pain, expense, and loss of time is ample. 
He can bave that, and he can hâve $500 for his lost efifects and 
money. 

Those in charge of the ship were clearly négligent in permitting 
the claimant to embark in the small boat without a compétent sea- 
man in charge and control thereof. That négligence makes the ship 
responsible for this claim. 

The claimant is entitled to $800 and costs. 



THE DRUMELTON. 
(District Court, S. D. New York. December 13, 190T.) 

1. SeAMEN— INJUKY IN SBEVICE— DUTY OF VESSEL TO PBOCURE MEDICAI. AT- 

TENDANCE. 

Where a seaman serving on a bark on a voyage from New York to South 
Africa had his leg broken, and the bones were set by an offlcer, and he 
was given good eare, the véssel was not under duty tyyo or three weel^s 
afterward to go 200 miles eut of her course to obtain médical treatment 
at Cape Verde Islands, of which she had no chart, there belng no request 
therefor, by the injured man nor apparent necessity for It, and no évidence 
that compétent médical attendance could hâve been there procured. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, § 39.] 

2. Same— LiABiLiTT or Vessel for Injuey to Seamen— Defective Structure 

OF Vessel. 

Where an englne cover fell from a deckhouse on a vessel, and injured 
a seaman by reason of the insufBciént fastenlng of a cleat to which it was 
lashed, which cleat was a permanent fltting of the vessel, the defect reu- 
dered her unseaworthy, and liable to the seaman for his injury, whether 
the cleat was fastened by the builders or by the oiiîcers of the ship after 
she was In commission. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, § 188. 

Rights and llabilities of seamen as to médical treatitient, see note to 
The Ouzco, 83 C. C A. 186.] 

In Admiralty. On final hearing. 

Libelant was a seaman on the Drumelton, bouud from New York to South 
Africa. On the voyage a wooden donkey eugine cover weighing over 20(t 
pounds fell from the forwfïrd deckhouse to the spar deck, breaking Lincoln's 
leg. He was cared for as ivell as the convenlences on the ship permitted, aud 
his leg set by one of the ofiJcers,. At. the time of trial libelant was in good 
heaith for a man of 67, but his leg was,cropUed; the brokeu pièces of bone 
having partially slippéd pàst each other, owing probably to unskiilfui setting. 
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Between two and three weeks after the injury the Drumelton passed vvlthin 
about 200 miles of the Cape Verde Islands. Libelant never requested that 
the ship put in there. The libel claims damages for the original injury, and 
for not putting in to the Cape Verde Islands for surgical assistance. 

Abbott & Coyne, for libelant. 
Convers & Kirlin, for claimant. 

HOUGH, District Judge. The damage claim for failure to put 
into the Cape Verde Islands is very clearly an afterthought. Indeed, 
so far as the testimony shows, libelant has never thought of it down 
to the trial. He was humanely treated, and given the best care that 
the ship could afïord. There was nothing in the nature of a leg 
fracture, supposed to be of one of the small bones only, to leave 
the master "no alternative, as a reasonable and prudent man exer- 
cising a sound judgment and acting for the best interests of ail con- 
cerned, but to départ from the usual course of his voyage." There 
is no évidence that compétent médical assistance could hâve been 
obtained at Cape Vet'de, and there is évidence that it would hâve 
been distinctly dangerous for a vessel of the size of the Drumelton 
to go there, being wholly unprovided with proper charts. I think 
this portion of the case falls far short of the rules laid down in the 
Cuzco, 154 Fed. 177, 83 C. C. A. 181. 

According to libelant's belief (and he seemed a very honest sea- 
man), the donkey engine cover fell upon him because proper lash- 
ings, although provided, had not been made fast. If this be true, 
he is certainly not entitled to any recovery under the fourth state- 
ment of law in The Osceola, 189 U. S. 175, 33 Sup. Ct. 483, 47 h. 
Ed. 760. But in this explanation of the accident I think he is mis- 
taken. There is no reason to doubt the évidence of the ship's of- 
ficers that the cover fell because the lashings were by the force of 
the sea or the wind, or both, torn from their fastenings, and that 
by such violence at least one cleat to which the lashing was at- 
tached was wrenched from the deck. If this accident had occurred 
through péril of the sea in any proper sensé of that phrase, it would 
be equally true that the libelant would not be entitled to a recovery, 
and the entries in the log and some of the testimony on the part of 
the claimant are clearly calculated to produce the impression that 
this tearing out of the cleat was the unavoidable resuit of extraor- 
dinary sea violence. But the testimony does not bear out the argu- 
ment based on this assumption. At the time of injury this four- 
masted bark was carrying ail sail, except, perhaps, her outer jib and 
certainly her royals, and du ring the sea day covering the time of the 
injury she maintained substantially the same sail and averaged over 
10 knots an hour. Thèse facts cannot be overlooked, and prevent 
the belief that the cleat was torn from its bed by unusual violence 
of the océan. I am coiivinced that the injury was received because 
the cleat was insufficient and unfit for the force which might reason- 
ably be expected to affect it, and which did actually tear it out. If 
this be true, as I think it is, the Drumelton was in respect of this 
cleat unseaworthy; that is, she had a permanent appliance, a part 
of her structure, not reasonably fîtted to withstand the usage ordi- 



456 158 FEDÇSAL REPORTEE. 

narily to be expected in the course of an ordinary voyage. This I 
believe to be the doctrine of the second déclaration of law in The 
Osceola, supra. Thé distinction between that which'is a permanent 
and irremovabie part of the structure of a vessel and that which is 
détachable and in its use temporary is well illustrated by the judg- 
ment in Hedley v. Pinckney & Sons S. S. Co. (1894) App. Cases, 23a. 
The failure in that case to put and maintain in place the stanchions 
and rails which wère designed to prevent such accident as was there 
considered was négligence of the master and officers; but, if no 
stanchions and rails had been provided, or if put in place had been 
insuffiçient for the reasonably to be expected violence of the sea, the 
judgment in the case cited would hâve been différent. 

It is, however, ingeniously arguéd, that because the defectively fast- 
ened cleat was in and of itself a good cleat, fastened with good spikes 
and put in place by the officers of the ship themselves, the fast- 
ening of this good cleat with good spikes to a weak pièce of wood 
was neghgence, and no more. This proves too much, for it would 
neceSsarily follow that an owner might hand his vessel over to the 
master and officers incomplète in numerous minor, but vital détails, 
leaving it to them to finish the ship, and then claim, if defects ap- 
peared, that the vessel was not iinseaworthy, because the defective 
workmanship resulting from the labors of the master and officers 
was no more than négligence in the opération or management of the 
vessel. This cannot be. The ship and her permanent appliances 
constitute an entirety, and it can make no différence whether such 
entirety be produced by the labors of the officers and master or those 
of a shipwright. The defect of unseaworthiness is the same defect, 
whether it be the resuit of workmanship before or after she is in 
commission. 

For thèse reasons, I think Lincoln is entitled to some indemnity 
for his injuries. Considering his âge, the fuU payment of ail his 
wages and expenses, and the great considération with which he 
was treated by his superiors, I think a small indemnity will be suifi- 
cient. 

There will be a decree for the libelant for $600, and costs. 



UNITED STATES V. BRAUN & FITTS. 

(District Cîourt, D. New Jersey. December 30, 1907.) 

Food— AcT Regtjlating Sale of Oleomabgamne— Corporations— Crimbs — 

PUNISHMENT BY lMPBISONME>'T. 

Aet Gong. May 9, 1902, c. 784, § 5, 32 Stat. 196 [U. S. Comp. St. Supp. 
1907, p. 640], regulatlng the sale of oleoiuargaiiue, provides tbat any per- 
son, flrm, or corporation violating any of tlie provisions of the section 
should, on conviction, he punished liy a flue or iniprisonment or both, while 
section 6 (32 Stat. 197 [U. S. Comp. St. Supp. 1907, p. 641]) déclares that 
Wholesale dealers shall lieep books and make such returns as is required 
by the Conimlssioner of Internai Revenue, and that "any person who will- 
fuUy violâtes the provisions of the section" shall be flned not less than $50 
and not exceeding $500, and be imprisoned not less than 30 days nor more 
than 6 months. Held that, since in case of a conviction for violating 
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section 6, the court is bound to iiiehide impvisonment as a part of tlie pmi- 
ishment which could not be imposed ou a corpuratiou, such section Is not 
applicable to a corporation. 

On Motion for New Trial. 

Walter H. Bacon, Asst. Dist. Atty. 

William H. Speer and J. Merritt Lane, for défendant. 

LANNING, District Judge. The défendant is a corporation of the 
State of Illinois, and has been convicted by a jury npon an indictment 
founded on section 6 of the Oleomargarine Act of May 9, 1902, c. 784, 
32 Stat. 197 [U. S. Comp. St. Supp. 1907, p. 641], which is as follovvs: 

"That Wholesale dealers in oleomargarine * * * shall keep su<^i books 
and render such returns in relation tliereto as the Oommissioner of Internai 
Revenue, with the approval of the Secretary of the Treasury, may, by régula- 
tion, require; and such books shall be open at ail times to the inspection of 
any internai revenue officer or agent. And any person who vidllfully violâtes 
auy of the provisions of this section shall for each such offense be fined not less 
than fifty dollars and not exceeding five hundred dollars, and imprisoned not 
less than thirty days nor more than six months." 

At the trial the défendant ofïered no évidence, and asked for a di- 
rection to the jury that it render a verdict of "not guilty" on the ground 
that the section above quoted is not applicable to a corporation. The 
request was denied, but with an intimation that, in the event of a con- 
viction by the jury, the court would hear argument on the question up- 
on a motion to set aside the verdict and quash the indictment. Such 
an argument has now been heard. 

The point urged in behalf of the défendant is that the section pro- 
vides for the punishment only of any "person" who "willfully violâtes" 
any of its provisions, and that the punishment must be both fine and 
imprisonment. The provision of section 5 of the act is referred to as 
giving force to the argument. The concluding words of that section 
are: 

"Any person, flrm or corporation violating any of the provisions of tliis sec- 
tion, shall be deenied guilty of a niisdenieanor, and, on conviction thereof, shall 
be punished by a fine of not less than fifty dollars nor more than five hundred 
dollars, or by Imprisonment not less than one montli nor more than six 
months, or by both said punishments, in the discrétion of the court." 

Section 5 applies, in express terms, to corporations, and gives the 
court discretionary power to punish either by fine or imprisonment, or 
both. Since a corporation cannot be imprisoned, may the court, under 
section 6, disregard so much of that section as prescribes punishment 
by imprisonment and punish only by fine? One may not easily dis- 
cover a reason for including corporations in the provisions of section 
5 and excluding them from the provisions of section 6. Each of the 
sections must be read, however, in the light of the ordinary rules of 
construction. One of those rules is that, in a criminal case in the 
courts of the United States, the judgment must conform strictly to the 
statute. In the Karstendick Case, 93 U. S. 396, 399, 23 L. Éd. 889, 
Mr. Chief Justice Waite, in applying that rule. déclares that "in casés 
where the statute makes hard labor a part of the punishment, it is im- 



:458 158 FEDERAL BEPORTEB, 

perative upon the court to include that in its sentence." This lan- 
guage has been frequently quoted in subséquent opinions as a correct 
statement of the law. See In re Mills, 135 U. S. 366. 10 Sup. Ct. 762, 
34 L. Ed. 107 ; United States v. Pridgeon, 153 U. S. GO, U Sup. Ct. 
746, 38 L. Ed. 631; In re Johnson (C. C.) 46 Fed. 481; Harman v. 
United States (C. C.) 50 Fed. ,932; In re Christian (C. C.) 82 Fed. 
200 ; Whitworth v. United States, 114 Fed. 303, 52 C. C A. 214. In 
Woodruff V. United States (C. C.) 58 Fed. 766, Judge Caldwell held, 
in a case in which the statute prescribed a penalty of fine and imprison- 
ment, that a sentence of imprisonment only was erroneous and the 
judgment was reversed. 

The counsel for the government insists that the défendant in the 
présent case should be punished by the imposition of a fine. But the 
section on which the indictment stands requires that a défendant con- 
victed under it shall be punished both by fine and imprisonment. The 
court has no authority to impose a fine only. The rule of construction 
above referred to will not permit the court to impose a fine without im- 
prisonment, or imprisonment without a fine, where the Congress has 
said it shall impose both fine and imprisonment. Furthermore, the 
fact that section 6 does not expressly include corporations amongst the 
parties "who ma^ be punished theiieunder, while they are expressly in- 
cluded in the provisions of section 5, and the fact that the penalpro- 
visions of section 6 are applicable only to "any person" who "willfully" 
violâtes the provisions of that section, show that it was not the législa- 
tive intent by section 6 to regulate in any wise the business of any cor- 
poration. It may be that such a construction discloses a serioûs de- 
fect in the law ; but, if so, that defect must be cured by congressional 
and not judicial législation. 

The verdict of the jury will be set aside, and the indictment quashed 
on the grounds presented at the trial. 



In re SCHINDLER. 

(District Court, S. D. New York. December 28, 1907.) 

Bankruptoy — Pboperty Vesting in Trustée— Sales— Mémorandum Transac- 
tions—Sale OR Return. 

Wliere goods were delivered to a bankrupt on mémorandum, tlie expec 
tation of botli parties l)eiiig that, if the bankrupt signified bis désire to 
keep the goods withiu 30 days from deliveiy, tliey ghould be charged to 
him, otherwise they should be returned, the transaction constituted a 
"sale or return," the title remaiaing in the seller until the expiration of 
the buyer's option, so that, on tlie buyer's beeoniing a bankrupt, the seller 
was entitled to a return of ail such goods as had been delivered to the 
bankrupt within 30 days prior to the flling of the bankruptey pétition. 

A pétition in bankruptey was filed against Schindler October 23d. 
On the previous September 21st he obtained from Dommerich & Co. 
certain goods "on mémorandum,'' and in like manner obtained certain 
other goods on September 30th; By this motion Dommerich & Co. 
seek to recover the merchandise, alleging that when the pétition was 
filed the title to the same was in thém. 
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James, Schell & Elkus, for Dommerich. 

Engei, Engel & Oppenheimer, for receiver in bankruptcy. 

HOUGH, District Judge. The inquiry concerns the nature of "mém- 
orandum" transactions now so common in mercantile circles. The 
question is primarily one of fact, and from the affidavits submitted I 
fiiiid that the goods when delivered were accompanied by an invoice, 
stating their delivery on "mémorandum," and declaring them to be at 
risk of the person to whom delivery made. The invoice did not state 
any charge against Schindler, but did give the price per yard of the 
material delivered. The expectation of both parties was that, if Schin- 
dler signified his désire to keep the goods within 30 days from delivery, 
they would be charged to him on the vendor's books. If he did noth- 
ing, they were charged as of course at the expiration of the 30-day 
period. Within 30 days the goods could be returned without liability on 
Schindler's part. So far as the bankrupt was concemed, he preferred 
to take goods on mémorandum rather than by immédiate purchase, 
chiefly, if not whoUy, because his term of crédit would run from the 
end of the 30-day period rather than from date of delivery. This de- 
sire of his does not in my opinion change the légal resuit. Schindler 
had a 30-day option to purchase the goods if he liked. The privilège 
of return rested entirely with him, and was not dépendent upon any act 
of Dommerich's. It was therefore a contract of "sale or return" of 
the kind described as a purchase if the purchaser likes, and within the 
ruling of Hunt v. Wyman, 100 Mass. 198, approved in Sturm v. Boker, 
150 U. S. 329, 14 Sup. et. 99, 37 L. Ed. 1093, and again in Guss v. 
Nelson, 200 U. S. 302, 26 Sup. Ct. 260, 60 L. Ed. 489, and aiso fol- 
lowed in Carter v. Wallace, 35 Hun, 189. Title did not pass to Schin- 
dler until the exercise or expiration of his option ; expiration being by 
agreement the équivalent of affirmative action. 

The receiver will therefore surrender the goods received on Septem- 
ber 30th, and the motion will be denied as to the goods delivered on 
September 21st. 
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PENNSYLVxVNIA STEEL CO. e!: (1. v. NEW YORK CITY RY. CO. et ar. 

(Circuit Court, S. T>. New York. Jaimary 4, 1908.) 

Receivers— Intebest on Bonds— AccouNtinq. 

Where, on an application to requirfe receivers of a railway company to 
pay'interest on certain bonds, a report of assets and llabilltJes liad been 
made ou behalf of the bondliplderSj but no accountant had beau applied 
for on behalf of the stockholders, and the report made might not be cor- 
rect in ail respects, a master wouîd be appointed to take évidence with 
référence to the account and reiwrt the sanie to the cotirt. 

See 157 Fed. 440. , , V , 

Mr, Goudert, for the Attorney General and the state receivers. 

Mr. Kirlin, for the Metropolitan Street Railway Company. 

Mr. Kramer, for a committee (notyet advertised) of minority stock- 
holders bf the Metropolitan. ■ ■ 

Mf /i Thacher, for a committee of Metropolitan stockholders, John I. 
Waterbury, chairman. 

Mr." Geller, for a committee of ' bondholders of the Metropolitan 
Street Railway Company Four Per Cent. Refunding Bonds, of which 
Edwin S. Mârston is chairman; ' , 

Mr. Quackenbush, for the New York City Railway Company. 

Mr. :Catchings, as gênerai creditor of the New York City Railway 
Company.:- ■ ■ •. > . , ■ 

Edward M. Shepard, for a comînittee of Third Aventie stockholders, 
Edward M, Kremer, chairman. 

Mr. Winthrop, for the Mortori Trust Company. 

Thomas & Oppenheimer, for "a substantial number of bondholders 
of the Third Avenue." ' 

Mr. Bôwers, for a conlmittee of- bondholders under the Third Ave- 
nue Consolidated mortgage, of which James Wallace is chairman. 

Mr; Blanc; for the Farmers' Lôan & Trust Company, trustée of the 
Third Avenue first mortgage. 

Mr. Wollman, for Mr. Kohn, a petitioner for intervention. ■ • . 

Arthur H. Masten, for petitioner. 

LACOMBE, Circuit Judge. At the hearing of December 19th on 
pétition of receivers for instructions as to what they should do in 
regard to interest about to fall due on Third Avenue railroad bonds, 
and in such briefs as bave been since submitted, the gênerai consensus 
of opinion seemed to be that counsel representing the varions inter- 
ests desired more time to examine into the facts before making any 
suggestions. No one suggested any way to overcome the practical 
difficulty indicated in receivers pétition, viz., the lack of funds to pay 
the $875,000 of interest on such bonds, which fell due January 1, 1908, 
or any substantial part thereof. The receivers, therefore, did not pay 
such interest. 

Now cornes the Third Avenue Railroad Company upon a notice 
of motion for December 31st, adjourned to January 3d, and asks that 
the receivers be directed to pay such interest. Upon this hearing it 
was suggested that it be sent to a master to take proofs upon which 
the existing situation can be more fully set forth, and it appears that 
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by reason of the terms of the mortgage there is a period of 60 days' 
grâce for payment of the mortgage iliterest, so that no rights of any 
one will be eut ofï in the interirn., That course wilj be taken, a spécial 
master will be appointée to take proofs upon issues présentée by the 
pétition of Third Avenue Railroad Company and siich other proofs 
as may be relevant thereto, and report thereon with ail convenient 
speed. Upon the coming in of such report there will be a further 
hearing on this pétition. 

It is proper and désirable, however, that the court should call atten- 
tion to the great importance of expédition on the part of ail concern- 
ed. At the very outset of this receivership, as soon as it learned 
through receivers that very heavy payments under this Third Avenue 
lease were to fall due in the near future, the court in a mémorandum 
filed early in October intiniated that the question of their payment 
would soon hâve to be ta'-çn up. It was supposed that ail différent 
interests would move promptly to secure représentation through com- 
mittees and counsel, and the accountants employed by the receivers 
were instructed to give their first attention to the subject of Third 
Avenue opération. They did so, and after several weeks of investiga- 
tion prepared an elaborate report, which was the basis of receivers' 
application (Decenijcr i3th) for instructions. The receivers also 
were instructed to (and did) accord right of way to any accountants 
who might apply to examine the records on behalf of Third Avenue 
interests. Such an examination was madé on behalf of Third Avenue 
bondholders, and it is understood that a report has been made by thèse 
accountants; but, of course, that bas not been laid before receivers or 
thé court. No accoûntant applied on behalf of stockholders. Such re- 
ports as thèse, made pfter careful investigation by wholly disinterested 
and compétent experts, are, in the nature of things, more persuasive 
than the suggestions and assertions of persons who hâve not made a 
like investigation. It is by such investigations and reports that a court 
obtains the information on which instructions to receivers are given. 
Nevertheless they may be incorrect in some respects, either as to facts 
reported, or as to facts overlookéd, ùr déductions drawn; and for 
that reason a hearing before the master seems to be the only way by 
which the court can be more fuUy advised in advance of final inst'ruc^ 
tions. But the importance of prompt action on the part of every one 
interested in presenting facts before the master is surely manifest. 
The receivers will afford every facility to such accoûntant as the peti- 
tioner may send to étamine the records bearing ,on Third Avenue 
opération; and they will forthwith put on file in the clerk's office a 
copy of the report of the accountants, Price Waterhouse & Co., as to 
that roàd. 

Counsel for Third Avenue Railroad may take an order for appoint- 
ment of spécial master to take testimony and report as above indicat- 
ed. Order to be settled, on two days' notice, any day after 2 p. m. 
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BENJAMIN MOORE & CO. v. AUWELL. 

'' ' ' (Circuit Cbiirt, E. D.New York: January 3, 1908.) . 

T»ÀDE;MABKS and TbAdE-NaMES— IrJFRlNGÉMENT— Pkeliminaby Injunction. 

Where, in a suit to restrain défendant from usirig the uaïue "Muresco" 
to indicate a wàirflnishing product sold in couipetitiou witli couiphiin- 

.ant's product, called "ilurafresco," défendant sul>niitted aftidavits claim- 
iDg a prlor use of defendant's word in the trade for a similar product and 
a. gênerai use oï conibinations.of tbe stem of tlie Latin word "niurus" witli 
Tariotig terminations; hb adjudiràtion having been liad in favor of com- 
plàthaht, a prelimluàry injunction, would be denied under tlie rule tliat 
such a WTit will not .bfi granted except wlien the papers présent a clear 
■i.cafe. ;,,;,;■;■ :i,i. , . ..• 

• i {Ed.; Note.— For cafses In point, sçe Cent. Dig. vol. 46, Trial, § 108.1 

Glifton "V. Edwardsi (Robert Goeller and Jacob H. Shafifer, of coun- 
sel), forcbmplainant. i 

Archibald Cox, for défendant. : 

CHAÎFlELp, District Judgel This motion is for a preliminary in- 
junction :against the defendai;it, which is putting upon the màrket a wall 
finishing ptpduct called "Murafrescô." The complainant haS for some 
time sold, and has built up a considérable trade in a produç^ which it 
lias named "Muresco." This namepf "Muresco" is not only well 
known, but is a comppnent part of copiplainant's trade-mark, which 
could hav^ been used with référence to ail of the comp'lainanl's prod- 
ucts. The, complainant, Uowever, has- not sold its waires.generally un-, 
der thé • guise of, Muresco products, bvit has made tfiçi word kriown 
to the trade generaltyi as a cogrjomen for the wall finislifing article àlone. 
AffidayitS cflaiitting a^pripr use of the^word "Murafresco" in thç trade 
for a similar! product, and a somewhat gênerai use of combinations of 
the' stem of the Latin word "murus,". ,with the yarious terminatiôns, 
hâve been submitted by défendant. The rule that no preliminary in- 
junction will be granted "except when the papers prç.sent,a clear case" 
has oïtenbeeit stated, and is set fprth in a case much like the présent in 
printipk, viz.,:Star Co. V.: Çolver Pub. House (C. C.) 141 Fed. 129.. No 
adjudication in' favor of the complainant has been had in any court, 
and no décision upon a mPtjon like the, présent can be made, without 
in- effect deciding thfe menits of the action upon affidavits, rather than 
upon the têstimony whieh sball be hereafter taken upon the trial of 
the cause. ■ -î 

The motion for a preliminary injunction, therefore, slwuld be denied. 



NEW YORK LIFE INS. CO. t. BOARD OP ASSESSORS POH THE 

PARISH OF ORLEANS et al. 

(bireuit Court, E. D. Louisiana-January 11. 190e.) 

1. Taxation— TAXABLE Orédits— "Policy I^oàns" Madb bt Life Insurance 
Company. 

Complainant, a New Yorlc life Insurance corporation, niade so-called 
"policy loans" to policy holders in Louislana ; the transactions being as 
fqllowS : When sufflcient premiums had been paid ou a policy to give it 
a recognized reserve value, complainant on application vvould advauee 
tlie amount of such reserve value to the holder, taking the poliej in 
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pledge, and requii-iiig the iusured to pay in addition to eacb future anuual 
preniiuin a sum equal to tlie interest on tlie amount of tlie advance. Sucli 
advanee was never collected until tlie policy matured or lapsed, wheu it 
was dedueted from the amount due from complainant thereon. Oom- 
plainaut also made to some poliey holders what were called "premiuui 
lien note loans," which were essentlally the same as the policy loans ; 
the only ditt'erenee being that, instead of making an advance, complain- 
ant extendud crédit for premiums^ vvhen due, taliiug notes which were 
in like maiiner charged against the réserve value of the policj'. Held, 
that the transactions were not loans in elther case, but were merely ad- 
vanee payments on thé earned value of the policies, and did not consti- 
tute "crédits" in favor of complainant, which were taxable. 

2. Same— Bank Deposit— Mokey Deposited Solely foe Tkansmission. 

A baiik deposit kept by a iS^ew York life Insurance c-ompany in New 
Orléans, in which collections were placed solely for transmission to 
New York, the amount deposited being reported daily, and a draft made 
each week by the treasurer of the company for the full amount of the 
week's deposits, against which no one in Louisiana was authorized to 
draw, and no part of which was used in the company's business in that 
State, is not taxable in Louisiana. 

In Equity. 

ïhls Is a suit, in effect, to annul an assessment which Is alleged to be illé- 
gal, null, and void. ïhe New York Life Insurance Company, a New York 
corporation, seeks herein to bave annulled, as illégal and void, an assess- 
ment against it for property taxes for the year 1906, made by the board of 
assessors for the parish of Orléans, state of Louisiana. ïhe Louisiana stat- 
ute requires every taxpayer to make annually in January a written and 
sworn retUrn of ail the taxable property owned by him in the state. When 
the board of assessors are satlsfled that such retum is incorrect or untrne, 
they are given authority to disregard it, and, from the best information they 
can obtain, to make such assessment of the taxpayer as in their judgment 
is right and fair. If the taxpayer objects to the assessment tlius made by 
the board, he must make to them a written application to cancel their as- 
sessment and adopt his own retum. Wheu the board refuses this applica- 
tion, the taxpayer must then seek relief before the committee of review of the 
city couucil, and, if that committee also dénies his request for the réduction 
or cancellatlon of the board's assessment, he is then permitted to bring suit 
against the board of assessors to demand the réduction or cancellation of 
the assessment complained of. ïhe right to bring this suit is couditioned u])- 
on the taxpayer's prion compliance with the statutory requirenieuts, first, to 
make a written and sworn return to the board of his taxable property ; sec- 
ond, to apply to the board for the relief he clainis ; and, tliird, if the board 
refuses such relief, then to apply for it before the committee of review of as- 
sessments of tlio city council. 

Ou January 2."). 1!)0(5. complaiiuint made in proper forui aiul filed with the 
board of assessors its written and sworn return of its tiixiii)le ]iropevt.y in 
Louisiana, as follows : , 

Money in pijssession, on deposit, or in hand .$1.0(10 00 

Furniture •')00 00 



.$1..">00 00 

Tlie board of assessors declined to acce])t tiie above us a correct return of 
complaiuant's taxable projierty in Louisiana. nnd proceeded to enter lu lieu 
thereof the following assessment against coiiiplaiiiaiit on the a.'^.sci-siiieut rolls 
*or 1900, viz. : 

Money loaned on interest. ail crédits, and ail biils re- 

ceivable for money loaned or advanced f<u- goods sold. . l-'KiS.OOO OO 

Monev in possession, on deposit. or in hand... 51,700 00 

Furniture 500 00 



$021,100 00 
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The board's assessmeiit ineliides .éomplainant's return of $1,500 and adds 
thereto the further sum of $619,600.: The tax due on the assessment shown 
by , compïalBànt's return is ?42. The tax due on the assessment as laade by 
tlie bpard of assessors would be, $17,390.80. The complainant tendered the 
tax admltted to be due on its own, retyrn ($42) and brought this suit to 
ejjjoln the collection of the renlalnder of tlie tax ($17,348.80), calculated on 
the board's added assessment of $619,600. The bill herein allèges that tbe 
complainant complled with the three statutory requirements and then tender- 
ed fte tax admltted to be due. It is conceded that thèse ayerments are 
trùe and that the complainant is, therefore, properly before the court. The 
bill then allèges: 

First. That the item on the board's assessment reading, "Money loaned on 
interest; ail crédits, and ail bills receivable for nioney loaned or advanced for 
goods SQld, $568,900," Is based wholly on the board's conclusion that certain, 
arraagèménts between complainant and its Louisiana policy holders made 
complainant the créditer of such Louisiana policy holders in the suui of 
$568,900. And it is alleged in the bill or urged in oral argument that this 
conclusion of the board was erroileous for tvo reasons, substantlally as fol- 
lows: (a) Thàt the sa'ld arrangements were not in fact or in law loans by 
complainant to its Louisiana policy holders, but were in reallty partial aud 
advanced settlements made by complainant with thèse policy holders, pur- 
suant to stipulations in the policies, of sums already earned under the ijolities, 
and it is daimed that the terms of thèse arrangements do ho more than pro- 
vide for crediting the complainant in its final settlement of the policies with 
the amounts so paid in advance to the policy holders, and at the same time 
secure to complainant the right to make this compensation, (b) That the ar- 
rangements ' in question, if held to be loans, were negotlated and made pay- 
able in the state of New York, and were evidenced by written instruments 
always kept in the state of New York, and which were never intended to be 
sent, nor ever by any business exigency, requlred to be sent, nor ever in 
fact sent for any purpose, to the «tate of Louisiana. 

Second. The blU allèges that the increase made by the board in the item 
reading "Mohey In possession, on deposlt, or in hand, $51,700," is based on an 
attempt by the board to tax money belonging to complainant while in transit 
or processof remission, from Louisiana to New York; the facts being as fol- 
lows : Complainant keeps two bftnk aceoiints In the clty of New Orléans, La., 
kriown as "No. 1 Account" and "No. 2 Account." In No. 1 account are deposit- 
ed ail prémiums collected for complainant in Louisiana. Complalnant's cash- 
ler in New Orléans mails every evenlng to complainant in New York a state- 
ment of the deposlts on that day in this account Complalnant's treasurer 
in New York on Thursday of eaeh week draws for the entire amount çf the 
No. 1 account, as shown by the dally statements for the past week. The de- 
poslts in thè No. 1 account are, so the bill allèges, solely for the purpose of 
transmission to New York, and no person in Louisiana has, or ever lias had, 
the right to draw against this account or to make use of it for any purpose. 
and as a màtter of fact the money In this account never has been drawu 
against or iised in Louisiana, and no use has ever been made of the account, 
exeept for remission to New York in the way just stated. In No. 2 account 
money is deposlted to. an amount never to exceed $1,000 to pay the current 
expenses and disbursements. of the New Orléans office, and the cashier in 
New Orléans bas authority to draw on this No. 2 account. The board of as- 
sessors Insist that complainant is taxable on the No. 1 account, as well as on 
the No. 2 account, and accordingly raised the assessment so as to include the 
average balances in the No. 1 account, thus maklng the item now in question 
.?5].700, instead of $1,000. The bill daims that the money in the No. 1 ac- 
count is money in transit, or in process of transmission, from Louisiana to 
New York, and is not taxable in Louisiana. 

The answer admlts, flrst, that complainant is a New York corporation, 
organized and domlclled as alleged in the bill, and generally engaged in the 
life Insurance business in the manner stated in the bill, and that it has 
duly paid ail llcense taxes imposed upon it by the Louisiana law ; second, that 
the increase in complalnant's assessment was made as alleged in the bill. 
But the answer insists, (a) that complainant had, within the state of Louisi- 
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ana, during tlie year 190(5, crédits to an amount much greater tlian $568,900 ; 
(b) that the amount on deposlt In No. 1 account was properly and legally 
assessed, "for the reason that it is money in this ,1urisdictlon, and enjoys the 
protection of this government, and is in no wise distinguished from any other 
taxable property so situated." It is conceded that complainant has no crédits 
in Louisiana, unless such crédits, if any, as arise Irom the arrangements 
between complainant and its policy holders hereinafter to be considered ; and 
tbere is no dispute as to the facts of thèse arrangements. Ail the évidence 
respecting them was that given by complainant's own offieers and witnesses, 
and no attempt was made to contradict or vary the account of the transac- 
tions as given by them. 

Rice & Montgomery and James H. Mcintoshj for complainant. 
Geo. H. Terriberry, F. C. Zacharie, S. L. Gilmore, and H. G. Dupre, 
for défendant. 

SAUNDERS, District Judge (after stating the facts as above). Un- 
der the foregoing pleadings and facts the issues to be decided are, first, 
whether the arrangements between complainant and its policy holders 
in L,ouisiana — said arrangements being known as either "policy loans" 
or "premium lien note loans" — constitiite complainant a créditer of the 
Louisiana policy holders making such arrangements with it ; and, sec- 
ond, whether the balances in complainant's No. 1 account in New Or- 
léans are taxable in Louisiana. We will now consider the transac- 
tions out of which the board of assessors assume that crédits hâve 
arisen in favor of the New York Life Insurance Company and on 
which they are taxable in Louisiana. 

1. It is admitted, and it is, moreover, proved, that the complainant 
has no crédits of any kind in the state of Louisiana, except such créd- 
its, if any, as grow out of those arrangements with its Louisiana pol- 
icy holders that are known as either "policy loans" or "premium lien 
note loans." If then thèse arrangements are not, in reality, loans by 
complainant to its Louisiana policy holders, if they are essentially 
nothing but partial and anticipated settlements by complainant of its 
ultimate liabihty under the policies to its policy holders, then complain- 
ant has no crédits in any shape in Louisiana on which it can be taxed 
there. The gênerai and undisputed facts with regard to thèse two 
transactions are briefly as f ollows : 

(a) Policy Loans. When the annual premium stipulated in a pol- 
icy of life Insurance has been paid for a certain number of years, the 
policy is said to hâve acquired, or to bave earned, a "reserve value" 
in favor of the insured; that is, even though the insured should sur- 
render the policy, or should fail to keep it up, he would none the less 
be entitled to demànd that the company pay him a sum representing 
the reserve value of the policy. This reserve is, therefore, a fixed and 
certain sum, which the company is bound, in aTl events, to pay the 
insured at the maturity of the policy. But ordinarily it cannot be com- 
pelled to pay the reserve value before the policy matures. The amount 
of the reserve, at any given date, can always be accurately computed, 
and is in a compound ratio to the amount of the annual premium and 
the number of years for which the annual premium has been paid. 

For the purposes of this case it is not material to consider the prin- 
ciples on which a reserve value is allowed to a life insurance policy 
holder, nor is it material to consider the factors in the calculation by 
158 F.— 30 
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which actuaries compute the exact amount of this reserve, So far as 
côncerns'the matters involved in this suit, it suffices to recognize the 
fact that aftër it has been in force for a certain time every policy does 
acquire a resejrve value as abovè stated, and that this reserve value 
increases steadïly from year to year. After a policy has acquired a 
reserve value, thë policy holder may obtain the use thereof in either of 
two ways: (1) A poHcy holder may not care to pay, or may not see 
his way to pay, the annuâl premiums accruing on the policy in the fu- 
ture, and may thereforé décide to give up the policy altogether and to 
demand the payment to hini of the whole of the reserve value. This 
élection would completely and fihally tefminate the relations between 
thé- insured and thë company, and would fo rêver eut the insured off 
from any right to claim further benefits under the policy at its regular 
maturity. (2) If the insured is able and désirons to continue further 
pâyments of the annual premium on the policy, and so to keep it in 
force utitil it regularly matures, he may, with the consent of the com- 
pany, but not as a' matter of absqWtè right, take down the reserve 
value which the policy has already earned at a given date, under an 
agreement binding him to crédit the company in the final settlement 
of its liabiHty under the policy when it matures with the amount so 
taken down in advance by the policy holder. The company has the 
right to permit, or to refuse to permit, such anticipated withdrawal 
by the policy holder, and if it does consent to the withdrawal it does 
so on two conditions, viz. : (a) That the company shall be strictly se- 
cured in its right to deduct, in the ultimate settlement of its liability 
under the policy, the amount of the reserve so paid in advance of 
maturity to the policy holder. " The most effective way to secure this 
right is by rëquiring the policy holdei" to deposit the policy in the hands 
of the company, with the agreement, consenting to the company's cred- 
iting thé advance payment in its final settlement. This delivery of the 
policy into the company's possession is naturally and not improperly 
spoken of as a "pledge." (b) That the interest-earning capacity of 
the fund frOlr^ which the reserve value is taken shall not be diminished 
by such anticipated payment. ; , , 

In the opération of ail Insurance companies, the amount of the an- 
nual premiums charged, the results promised by the companies to their 
policy holders, and the provision of a fund out of which the policies 
are eventually to be paid at maturity, are based upon calculations as 
to the total fund which will be accumulated from pâyments of annual 
premiums and from the intefest that will be derived ffom the invest- 
ment of thèse annual premiums as paid, and the reinvestment of this 
interest when earned, and so on. Thèse calculations assume that ail 
the premiums paid will constitute an interest-earning fund. Obvious- 
ly, theri, the calculations would be vitiated, and the results would be 
less than computed, if parts of the premium fund were used to pay 
reserve values and thus be withdrawn from the interest-earning fund. 
But this error can be avoided if the persons withdrawing earned re- 
serve values and yet continuing their policies in force are required to 
pa,y annually to the company the same sum which the amount with- 
drawn by them would hâve earned as interest if it had not been paid 
to them. It is estimated thatthis fund from which the reserve values 
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are taken earns an average interest of 5 per cent, per annum. In or- 
cler, thereforè, that the final resuit may not be impaired, the policy 
holder who takes down the earned reserve value of his policy before 
its maturity must pay a sum equal to 5 per cent, per annum interest 
on the amount which he thus takes down. This additional payment 
may be called "interest," or it may be called an "additional premium." 
As a matter of fact it is essentially an additional premium paid by the 
policy holder ïti order to obtain the privilège of drawing down the 
earned reserve value of his policy. It is thereafter treated strictly as 
a part of the premium. The company requires payment of this ad- 
ditional sum on the same day on which the original premium is paid. 
The same notice is sent by the company to the policy holder to remind 
the latter of the approaching advent of the day on which the premium 
and the additional sum will become due, and failure to pay this addi- 
tional sum is atténded by the same conséquences which attend the fail- 
ure to pay the original premium. 

As I hâve just stated, the company is not ordinarily under any obli- 
gation to pay to a policy holder the earned reserve value of a policy 
until thé policy matures in any of the ways stipulated by its terms 
and there is a complète and final settlement of the company's entire 
liability uhder the policy. But the company may, and in many cases 
does, consent to make this anticipated payment. Before doing so, how- 
ever, it appears that the company considers the facts of each case. The 
title to the policy may hâve become involved, so that it may be question- 
able who bas the légal right to demand and receive the anticipated pay- 
ment and to agrée that it shall be used as a crédit to the company in its 
final settlement under the policy; or it may be that the policy is one 
which, for business reasons, the company would désire to be relieved 
from, and in this situation it would not care to give any assistance to 
the policy holder which might enable him to keep it up. And there 
may be other business reasons why the company in a particular instance 
would be unwilling to assist the policy holder by consenting to pay in 
advance the earned value of the policy. Accordingly, in every in- 
stance except in the policies in which there is a contractual agreement 
to permit the policy holder to take down the earned value whenever 
he desires, the policy holder must apply to the company for its consent 
to the arrangement, and must make the arrangement, if at ail, on the 
terms dictated by the company as the conditions of its consent. 

The arrangements above described are called "policy loans." This 
name is from every point of view a misnomer. The transaction is 
not a loan at ail. It is merely a consent by the debtor to pay in ad- 
vance of the maturity of the debt which he owes, and to pay under 
conditions which the protection of the debtor's business requires. The 
Personal solvency or desirability of the policy holder as a borrower is 
not considered at ail, but only the sum that the policy bas already and 
certainly earned for the policy holder through the premiums already 
paid in. No matter how solvent the policy holder may be, he cannot, 
uhder thé policy loan obtain from the cOmpany more than the reserve 
value already earned by his policy. No matter how insolvent he may 
be, if thé arrangement is made with him, he will get the amount of the 
réserve value. Neither is the policy holder under any obligation, on 



468 158 FEDERAL REPOETER. , . 

thus obtainijig the reserve value of his policy, to repay that amount at 
anytime to the company. His only obligation is to pay an additional 
premium equal to 5 per cent, on the reserve value arawn down, and 
to crédit the company with the reserve value paid to. him in the final 
sçj:tlement between himself afid the company. 

It; may be f urther noted generally, with regard to tfie so-called policy 
loan arrangements, as just desçribed, that it is provided that the policy 
holder may, if he wishes, return to the company the reserve value 
vi^hich he.has taken out, and on Buch return his obligation to pay the 
additional , sum equal to 5 per cent, of the reserve value taken out at 
once ceases. But if it is not convenient to the wilhdràwing policy 
holder tp rpake this return tie çannot be compelled to do so, but may 
keep the money go paid hinj'uijtïl. the policy matures, and theri sim- 
ply'jÇredit it on the total amount .oi the, company's ultimate liability 
uijder the policy. Kurther,, some policies contain statements, printed 
in the policy or indorsed on them, showing the amoimt qf the réserve 
value frpm ye^r to year, and giving the policy holders the fight to 
claim swch reserve value on the terms above stated. In other policies 
there is no suoh statement, and the policy holder has no right to claim 
such reserve value, and in every such case, whgre the policy holder 
applies fpr the benefit of the reserve value, it is necéssary tô require 
the company's actuary to calculate the arnpunt of the resérVé value. 

The real nature of, the policy loan arrangements is clear enough, 
if regard, be had only to tfie façts of the situation^ It hasbeen greatly 
obscured, howeverj by the ternis ùsed by the company to désignate it. 
In.hereafter referring to the arrangement as a "policy loan," I do 
not mean to intima te that it is a loan at ail. I merely désignate by 
this name thie arrangement betwèen the policy holder and the company 
whereby the policy holder gets immédiate' use and control of the earned 
reserve value pf the policy. The only évidence in the record as to 
the conditions' àrid terms under which and the manner in which the 
arrangements known as "policy loahs"à,ré rtlade by the Company with 
itS; policy holders is that given by the complainant's ' offîcers. The de- 
fendants hàVema(ie no effort to cdntradict or qualify in any particular 
the testimony of ,thesé \vitnesses, v^hich may therefore be acceptéd as 
accurately stating the facts. ' ;■ ' 

Mr. Jbhii Ç McCall; the secretary of the New York Life Insur- 
ance Conibâny,' testifies: 

"Loans made by t.he cpmpàny to policy holders iii Loulsiana are made be- 
càuse the iibH(y hdiflérs b61d 'pôllcy centrants and bave paid in cash premiums 
enougb tocreate.' a réserve 'Which roakes théjp p<?licy contracts adéquate se- 
eurity for the* loans, and ,because they bave, made application to tlie com- 
pany .for such, loaiis; and tbe division oï policy loans, oii'Investigating the 
policy and the title to it, was Satislibd the JJollty as a plédgé would adequate- 
ly secure the ifepayment of the loan.' * * ♦ Some policy coutracts pro- 
vide for loans, Some -do not. ! As a rule, thfe company vfIII make a loan on 
the seeurlty of any policy upon which premiums in cash bave been paid so 
as to ereate.a re^çrve which will fuHy secure the repayment of the amount 
of the loan appUed for, v(:hetheT thé policy prpvides for the loan or not." 

Mr. George Ci Newton, superintendent of the division of policy 
loans, testifies r^arding thèse a,rrangements as f oUows : 

"The fimctlon» of the division [of policy loans] are to receive and consider 
applications for such loans, to accept or reject them, au^, if it accepta them, 
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to cause tbe loan contract to be propeiiy executecl, and to accept delivery 
thereof and receive the policy in pledge as securlty for the repayment of the 
loan, to pay to the borrower the proceeds of the loan, and to transmit the loan 
eoutract and the pledge security to the company's division of policy loan 
securitles, when the loan transaction is completed. * * * xhe company 
cominenced to make loans on policies in 1892, and has made loans of that kind 
from 1892 until the présent time. Most of the company's policies èver since 
1892 hâve contained an agreement under which the policy holder may obtaiii 
from the company a cash loan on the sole security of the policy, on written 
request ut any time after the policy has been in force a specified number of 
years, if premiums hâve been paid to the anniversary of the insurance next 
succeeding the date when the loan might beobtained; the insured to pledge 
tlie policy and its accumulations as collatéral security for the loan in ac- 
cordance with the terms of the company's form of loan agreement ; the policy 
in most cases statlng the amount of loan availàble at any given time, and re- 
quiring that the loan should bear interest at the rate of 5 per cent, per an- 
num, payable in advance. * * * It has never been the practice of the 
company to and it never has asked a policy holder to pay a loan as long 
as hls policy continued in force and he paid his interest according to the 
terms of the loan agreement. It never sent a policy loan agreement into the 
State of Louisiana for collection, and does pot expeet to do so. It neyer 
coUected the amount of a loan, and does not contemplât^ doing so on àny 
policy made to any policy holder In the staté of Louisiana by légal procès», 
either in the state of Louisiana or elsewhere. The company has never made 
a loan unless it had in its own possession on account of the value of the 
policy acquired by the payment of premiums thereon in casli ample value as 
security for the loan. "■ * * Q. In making loans on policies, you may 
State, if you know, on what the company places its reliance for their final 
pa.yment? A. It relies solely for the payment of such loans upon the reserve 
value of the policy which is pledged as security for the loan. The financial 
responsibillty of the policy holder is never an élément that enters into the 
company's considération in making such loans or in dealing with them." 

The foregoing extracts sufficiently show that the question in every 
application for the policy loan is whether the company will consent 
to pay the policy holder in advance the then earned reserve value 
of the policy. When the policy holder has made application for 
the so-called policy loan, and the company has agreed to allow his 
application, the next step is for the policy holder to exécute what 
is known as the "policy loan agreement." That document reads as 
follows : 

Policy Loan Agreement, 

Whereas, the' undersigned hâve this day duly recelved from the New York 

Life Insurance Company: — dollars ($ — r — )> in cash, as a loan upon 

policy No. — ■ , issued by said company on the life of — : Therefore, 

in considération of the, pretaises, the undersigned heréby agrées as follbws: 

(1) To pay said company intetest on said loan at the rate of flve per cent, 
per annum, payable in advance from this date to the next anniversary of said 
policj', and annually in advance on said anniversary andthereafter. 

(2) To pledge, and do hereby pledge, said policy as collatéral security for the 
payment of said loan and interest,' and herewith deposit said policy with said. 
company at its home office. 

(3) To pay said company said sum when due, with interest, reserving, how- 
ever, the right to reclaim said policy by repayment of said loan, with interest, 
at any time before due, said repayment to cançel this agreement without 
further action. 

(4) That said loan shall beeome due and payable : 

(a) Either if any premium on said policy or any interest on said loan is 
not paid on the date when due, in which event said pledge shall, without de- 
mand or notice of any kind, every demand and notice being hereby waivéd, 
be foreclosed by said company by deducting the amount due oh said loan from 



4*70 158 FEDEEAL EEPOETEB. 

thé réserve on said poUcy eomputed according to the American Expérience 
Table of Mortality and interest at tlie rate of four and ôùe-lialf per cent, 
pet annum ; and If after sald déduction there is any balance of said reserve 
as SO cçiniputed, said balance shall be talcen as a single premium of life in- 
suranoe' at thie publislied rates of said company at the time said polley was 
Issued, aïld shall be appiled to purchaSe upon the life of the insured under 
sald poliey, at the âge of said Insuréd on said due date, paid-up Insurance for 
such ambunt as Sald balance will buy, payable under the same conditions as 
the original poliey, but without premluni return, participation in profits, or 
further paynient of premiums. 

(b) Or (1) on the maturity Of tlje poliey as a death claim or an endow- 
ment ; (2) on the surrender of the poliey for a cash value ; (3) on the coniple- 
tlon, of any tontine or aecunjnlation'dlvidend period. In any such event. the 
amoûnt due on said loan shall, be deduèted from the sum to be paid or allow- 
ed uûder said policj'. 

(5) That the application for sald loari was made to said company at its 
homp office in the clty of New York, was accepted, the money paid by It, and 
this agreempnt made and dellyered there; that sald principal and interest are 
payable àt said home office ; and that this éontract Is made under and pursu- 
arit té the laws of the State of Nétv York, the place of said contract being 
sàid totne office of said 'company. '' ' ■' 

Ifi witness wheréof, the said parties hereto bave hereuutô Set their hands 
and affixed their seals thls — - — ^ dày of , l'JO— . 



Signed' and Sealed in présence of 



[L. S.] 
IL. S.l 
[L. S.] 



Forwardèd from i- Brauch Office, Prem. Paid jn fullto 



190—. ■'" B.'N. $ 



Cashier. 



The foregoing agreement recites that the poliey holder has received 
a stated sum of itionèy as a loan iijjbn a given poliey issued by the 
company^ and that in cbnsideratîbti thereof the polic;^ holder agrées 
to pay ànnuâlly, irl 'ârivance, 5 pef cent, per annum interest on the 
amount of said sumvto pledge his poliey as collatéral to secure the 
paymeiît of the loafl atld interest, ând, finally, to pay said company 
said sum when due;' and then the agreement gofes on to déclare 
that'said Iban shall 'bedome due and payable (1) on the fâilure to 
pay any annual premium, or the above stated interest, when due; 
(2) when the poliey matures. That is, the so-called loan agreement 
expresBly" provides that the so-called loan shall riot! be due uritil 
thé 'poliey matures. in Qne of thé ways provided for by its terms, and 
the so-called loan istHèn, under thç very ternis of,the loan agree- 
ment, to be paid by crediting ; the amount of the so-called loan on 
the company's eventual liability under the poliey when matured. 
The stipala.tioh Çontairied in the loan agreemeijt thus demonstrates 
that the transaction is nçt a loan, but is a partial payment by the, 
company on account and in réduction of its eventual liability. As 
long as the 5 per centj interest on the payment is paid by the poliey 
holder, under'the very terms pf the loan agreement, he cannot be 
requirèd'td repay the principal, and, as the stipulation shows, the 
sum charged as interest isy in reality, an additional premium, which 
is necessitated by the reasons hereinabove stated. 

Mr. McfGàU'testifieâ :' " , 

"Notice of;, interest due on such lo^ns, as, well as Qnuremlum lien nota 
loans, ig made up at the comptroller's departmeht in the home office at the 
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same tinie with and as a part of the notice of premium, and is sent by mail 
to tlie poliey holder at least 15, and not more than 45 days before the due 
date of the premium and interest; the Interest on ail loans being niade pay- 
able the due date of the premium. * * * The receipt of the premium and 
interest at the home office the company treats as a continuation of the loan, 
and never takes any formai action in respect of renewal. If the premium 
or interest is uat paid when due, the loan is foreelosed at the home office." 

Mr. John J. Mahoney, chief clerk in the note division of the comp- 
troller's department of the New York Life Insurance Company, 
says, on the same subject : 

"The amount of interest due on the anniversary of the poliey la made a 
part of the premium notice that the company sends eut before the premium 
becomes due and the interest is collected with the premium. * * * if, 
liowever, default is made in payment of interest ou the note, it bas always 
been the company's practice to, and it dœs, thereupon satisfy the debt evi- 
denced by the note at the home office of tlie company by deductiug the amount 
of it from the value of the poliey." 

And he further says : 

"Subséquent interest paymeuts are not indorsed on the note, but are In- 
dorsed ou the company's premium card in the comptroUer's department." 

Mr. Newton testifies : 

"Jly division figures the interest on poliey loans which will be due on the 
due date of the premium and sends a mémorandum thereof to the comptrol- 
ler's department. That department before the raaturlty of the premium 
raakes up a notice to the poliey holder showing the amount of premium and 
interest that will be due, the due date thereof, and advisiug the poliey holder 
that the premium is payable at the home office, but usually also authorizing 
bim to pay it to the cashier of the bvaneh office in hls vicinity. If the poliey 
boider pays the premium, he usually also pays the interest, and both are 
paid either by remitting directly to the home office, where It is received in 
the comptroUer's departlnent, or if they pay to the office in their vicinity, it 
is reported eaeh day by that office to the comptroUer's department, and drawn 
ont of the company's No. 1 bank account by the treasurer's department on 
Thursday of eacb week." 

It is shown by the évidence that the nonpayment of the so-called 
interest on poliey loans has the same eflfect in terminating the poliey 
that the nonpayment of the premium itself has. Mr. Newton tes- 
tifies : 

"If interest on tbe loan was not paid when due, or the poliey lapsed for 
the nonpayment of premium, it was the duty of my division to, and we did. 
foredose the loan in tbe manner descrilied in the loan ^ugreement and sont 
a letter to the poliey holder advising bim of the foreelosure." 

Thèse notices are in the testimony, and show that the poliey holder 
is informed by them that : 

"The premium and interest due on said poliey on the day of — - — — . 

190 — , not liaving been paid, the principal of said loan beeame due, and 
settlement of said indebtedness has been made in accordanee with the terms 

of the poliey. which is returned iuclosed, indorsed for years and 

n)onths continued Insurance. ïours truly." 

The so-called foreelosure is simply treating the poliey as matured, 
just as it would be by the nonpayment of a premium, by death, or 
by the expiration of a tontine period, or by the efifect of any other 



4:72 158 FÉDÉRAL REPORTER. 

ÇonditiQU.jn' the; p.olicy,. On thi,s. assumption the policy holder has 
various options as to what shall be donc with the balance due him 
under the policy, treated as matured, remaining after crediting the 
company , with the advance payment. The policy holder may apply 
the balance remaining to his crédit on the matured policy, either 
in purchasing paid-up insurance, or in paying for continued insur- 
ance, or he may take the balance down in cash. 

To me it is vèry clear that this entire transaction called the "policy 
loan" is not in any respect a loan, but is an anticipated settlement 
made with the consent of the corripany, and based upon the earned 
value of the ppliçy at the date of the so-called policy loan. In other 
words, it is a mère incident and modification of the original contract 
of insuranCe on the life of the policy holder. The insurance company 
acquires no crédit under this arrangement, other thân the maker of 
a promissory note would acquire if he made a partial payment upon 
that note before its maturity. I therefore hold that the policy loan 
arrangements do not establish any "crédits" in favor of the insurance 
company on which the insurance company can be taxed, either by 
the laws of Louisiana or by the laws of any other state. 

(6) Premium Lien Note L,oans. The so-càlled "premium lien note 
loan" is 'm'ér^ly, a modification of.the p'olicy loan arrangement, and 
is based upon the existence of the same reserve value earned by the 
policy through the cash premiums which hâve been paid upon it for a 
given number of years. The policy holder is permitted to make use 
of this reserve for paying the premiums on his policy under essential- 
ly the same conditions which apply to the policy loan contracts here- 
inabove considered. Mr. Mahoney, in charge of the department that 
issues the premium lien note loans, testifîes about them as follows : 

"The eomplalnaut has never . taken a premium lien note, exeept froin a 
policy holder In settlement in vvhole or in part of a renewal premium, nor 
has it ever taken such note, exeept in settlement in whole or in part of a 
renewal premium on a policy Upon which enough premiums had theretofore 
been paid in cash to create a reserve on the policy equal tO or gréa ter tliau 
the amount of the premium lien note. Under certain forms of polieies, and 
where the policy had àequired by payment of premiums in cash a reserve 
equal to or gi'eater than the note, the company has sometimes accepted from 
the policy holder a premium lien note in settlement in whole or in part of a 
premium when the policy holder could not or would not pay the premium in 
cash. * * ♦ In aeting on such application we hâve always considered the 
form of the policy holder's policy contract, the number of premiums that 
hâve been paid in cash, and ascertained and considered the reserve value 
of the policy, and if in vlew of ail thèse things we are satisfled that the 
company could safely accept a premium lien note in settlement in whole 
or in part of the premium, and in ail other respects the transaction was 
such that the company deemed it désirable to accept the premium lien note, 
we then in my division flUed in the company's customary form for premium 
lien note with the dates, amoùnt, and other data in the blanks left In the 
form for that purpose. ♦ ♦ * If, however, on considering the application 
in the note division, it was ascertained that the policy holder's policy was 
one in respect to which the company did not care to accept a premium lien 
note, or the cash premiums had been insufflcient to create the required re- 
serve, or if the risk was believed to be Impalred, or if, for any other rea- 
son, we concluded that It would not be advisable to accept a premium lieu 
note, wé then and there declinedthe application." 
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And again : 

"Q. In accepting such notes, on what does the company place its reliance for 
their final payment? A. It relies for tlieir final paymeut solely upon the re- 
serve value of the pollcy, which, of course, is. in the comjjany's own posses- 
sion and control at its home otRce in the city of New York.' The financial re- 
sponsibility of the maker thereof is never au élément considered by the Com- 
pany in determining whether or not we will accept such note. Q. You may 
State whether or not the company has ever demanded payment of any of 
such notes? A. It never has. It never accepts such a note, unloss it has 
in its own possession money held for the ultimate benefit of the policy liolder 
with which to pay it." 

And with regard to the interest carried by thèse premium lien 
notes (the same as the interest carried by the pohcy loans). Mr. 
Mahoney says : 

"If, however, default is made in payment of interest on the note, it ha's al- 
ways been the company 's practice to, and it does, thereupon satisfy the debt 
evidenced by the note at the home office of the company by deducting the 
amount of it from the value of the policy. The amount of interest due on the 
anniversary of the policy is made a part of the premium notice that the com- 
pany sends out before the premium becomes due, and the interest is collect- 
ed with the premium. Both the premium and the interest are payable at 
the home office in New York City, but ordlnarily the company In the premium 
notice authorizes the policy holder to pay either directly to the home office 
or at the company's local office." 



The premium lien note reads as foUows; 
Premium Lien Note. 



190—. 



after date I promise to pay to the order of the New York Life In- 
surance Company at the office of said company in the clty of New York, with 
interest in advance at the rate of flve per cent, per annum (for value re- 

celved), being for premium due on policy No. — issued by said 

company on the life of . It is understood and agreed : 

(1) Tlaat this note may be renewed, if the interest thereon and subséquent 
premiums on said policy are duly paid. 

(2) That if any premium on said policy, or interest on this note, is not paid 
when due, this note shall thereupon immediately become due and payable, 
with interest, and shall, without notice of any kind, be paid by deducting 
the amount due thereon from the sum which by tlie terms of said policy is ap- 
plicable to the purchase of Insurance in the event of nonpayment of premium 
or interest when due, the balance only of said sum, if any, to be available 
for the purchase of insurance under and pursuant to the nonforfeiture pro- 
vision of said policy. 

(3) That in the settlement of any claim or any benefit under said policy 
before this obligation shall hâve been fully paid the amount of this note 
shall be deducted from the amount otherwise payable by said company. 

Signature of the person whose life is insured 

Signature of the person or person s for whose benefit the in 

surance is efïected. 

It will be obsevved that, while the date of payment is given in the 
premium lien note, yet it is expressly stipulated that if the interest 
and subséquent premiums on the policy are paid the note shall be 
renewed, and that the note shall only become due if subséquent pre- 
miums or interest are not paid. And the note contains provisions for 
ofïsetting the amount of the note in the final settlement of the policy. 
Thèse premium lien notes are, in ail substantial respects, the same as 
the policy loans, merely evidencing a condition of the arrangeipent 
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for giving the policy holder the immédiate use of the earned value of 
thfe'poiicy under the obligation to allow it as a crédit to the company 
in the eventuàl settlement of the policy. 

Finally, the company issues a few "blue notes," as they are called, 
which are merely extensions of time for paying premiums when the 
policy holder is unable to pay them at their maturity. Thèse notes 
are given simply to évidence an agreement of the company to ex- 
tend the time for paying the premium, and the}^ contain a clause that, 
if the note is paid in full by the extended date given on the face of the 
note, the policy shall continue in force; but "that, if this note is not 
paid on or before the day it becomes due, it shall thereupon automat- 
ically cease to be a daim against the maker," and the policy lapses. 
Thèse instruments are clearly not crédits, but mère agreements to 
extënd the time for paying the premiums. 

I thérefore fînd, under the facts above stated, that the complain- 
ant company has no crédits of any. kind whatever in the state of 
Louisiana, and the injunction against the collection of the tax on the 
assessment of $568,900 must thérefore issue. 

2. With regard to the attempit pf the assessors to include in their 
assessment the average balances in No. 1 bank account in New Or- 
léans, the évidence establishes conclusively that the collections for 
complainant in Louisiana are deposited in this account solely for 
transmission, and that they are hot used, or drawn against, by any 
person in the state of Louisiana. It certainly could not be contended 
that if thèse collections were at once invested in New York exchange, 
without being put in bank at ail,, they would become subject to tax- 
ation. That money deposited in bank in one state,: solely for trans- 
mission through such bank to another state, is not taxable in the state 
in which the bank is located, was 'expressly decided in Metropolitan 
Life Ins! Co. v. Newark, 62 N. J.= Law, 74, 40 Atl. 573; and that dé- 
cision seeras to me to state the law correctly. The cases in Louisiana 
which hâve held that deposits in bank to the crédit of à nonresident 
are taxable in this state, proceed^çloij the admittéd fact that the de- 
posits were eontrolledbysome agent of the depositor in Louisiana, 
and wereùsed'for the*ptfr^ôses'pf1:he depositor's business in Lousi- 
ana. Clasoh V. City of New Orléans, 46 La. Ann. 1, 14 South.^ 306; 
Bluefîelds B^nana Co. v.: Assessors, 49 La. Ann. 43,-81 South. 627; 
Parker V., Strauss, 49 Lav Ann. 1173, 32 South. 329. In this case it 
is shown that the cofflplâinant's N6. 1 account îs not controlled by 
any agent of complainant in Louisiana and is not used to the slight- 
est extent on any occasion for any purpose of complainant's business 
in Louisiana. I thérefore hold that the increase of the assessment 
frOm $1,000, as returnedby the complainant, to $51,700, as niade 
by the assessors, so as to include in the assessment the avefage bal- 
ances in No. 1 bank account, is illégal, and that the injunction shoùld 
issue as prayed for by côrilplaina,nf; restrâining the collection of taxes 
on this itetn of the assessment made by the boai'd of assessors. 

In GdnclUsioh it mày be said Û\ài it! would bè 'niost unfortunate for 
Louisiana if het- lawS di'd aùthorize. Or attempt to authorizé, the tax- 
ation sdught tb be imj>6sed in this case. It would be équivalent tô 
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txacting a tax of nearly 3 per cent, on the premiunis as they were 
collected and remitted from the state and a similar tax on sums paid 
under the policy. It would deprive the policy holders of the right 
to obtain any advantage from their policies before maturity, unless 
they consented to being taxed 3 per cent, on the amounts collected 
before maturity; for it is not conceivable that the company will con- 
sent to bear this tax on anticipated payments to its policy holders 
which it makes solely for their accommodation. And it may with 
equal confidence be assumed that, if the state taxes the premiums 
paid by its citizens and remitted to the complainant, it will become 
necessary for the complainant to devolve the ultimate payment of this 
tax on the policy holder. The net resuit of the scheme of taxation 
asserted by défendants would be to compel citizens of Louisiana to 
pay 3 per cent, more for premiums on their life Insurance, and to get 
3 per cent, less from their policies than citizens of other states; for, 
if the state can legitimately levy a tax of 3 per cent, on partial and 
anticipated payments by the company under the policy, it can on 
the same principle levy the same tax on the entire and final payment 
of the policy, and that will no doubt be the next move. The final 
payment is a crédit in the same sensé as the provisional and partial 
payments, and one is as taxable as the other. While it is not nec- 
essary, under the view I take of this case, to décide whether the com- 
plainant would be taxable on its policy loans, even if they were loans 
m a légal sensé, I may say that in view of the manner in which thèse 
so-called loans are negotiated, and in view of the fact that they are 
evidenced by written instruments held always in New York and there 
settled, I do not think the complainant would in any case be taxable 
in Louisiana with respect to them. The facts as to the arrangements 
are accurately as stated in the bill. 

It is urged that in the case of Metropolitan Life Ins. Co. v. New 
Orléans, 115 La. 708, 39 South. 846, 9 L. R. A. (N. S.) 1240, 116 Am. 
St. Rep. 179, affirmed by the Suprême Court of the United States in 
205 U. S. 395, 27 Sup. Ct. 499, 51 L. Ed. 853, it was held that a life 
ihsurance company organized and domiciled in New York was taxa- 
ble in Louisiana on policy loans made in the latter state. But it does 
not appear from the report of the case that the arrangements describ- 
ed as "policy loans" in the case cited were the same arrangements as 
are described by that name in this case. The terms of the obliga- 
tions are not recited in the opinion of either court, and it seems to 
hâve been assumed and conceded, and for aught that appears to the 
contrary it may hâve been the fact, that the "policy loans" in the 
Metropolitan Case may hâve been loans in the ordinary sensé. It 
is certainly to be presumed that, if the "policy loans" in that case had 
been the arrangements which the "policy loans" of the complainant 
are shown to be in this case, that fact would hâve been called to the 
attention of the court. In the Metropolitan Case the court dealt with 
th€ "policy loans" before them as if they were ordinary loans, and 
I am bound to assume they were. But the "policy loans" in this case 
are not ordinary loans, nor loans in any sensé. 

Judgment will be for complainant as prayed for. 
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UNDERiWOOD TÏPBWEITER CO. V. FOX ÏYPKWRITER CO., Limited, 

et al. 

(Circuit Court, S. D. New Yorlj. December 31, 1007. Supplemental Opiniom, 

January 10, 1908.) 

1. OoDKTS— United States — Distbict in which Suit Must be Brougiit. 

A bill for infringement of a patent flled agalnst a foreign corjioratJon, 
in order to confer jurlsdiction on tlie court, must allège both acts of in- 
fringement in the district where flled, and that tlie défendant bas at the 
time of suit a regular and establisbed place of business there. 

[Ed. Note. — F'or cases in point, see Cent. Dig. toI. 13, Courts, § 814.] 

2. Saaie.. 

ïo confer jurisdlction in such suit it is not necessary that the défend- 
ant should hâve had a regular and establisbed place of business within 
tlie district at the tlme the alleged aots of infringenient were committed 
therein, but It Is sufflcient if It had such place at the time of bringing 
suit. . . ■ 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 814.] 

3. EQDITT— PtEADING— PLEA TO THE PBBSON'. 

An order of court permitting a corporation not a party to enter a spé- 
cial appearance and plead to the jurlsdiction as the successor of the de- 
fendant sued, a co'partnership alleged to hâve ceased to exist before 
suit, does not authorize a plea by the défendant "by'' such corporation 
which is : Inconsistent wlth the claini of dissolution, but the corporation 
must Itself enter its appearance and plead, and must allège in its plead- 
ing that it is the defendant's sucœssor. 

4. Same— Suffi ciENOY of Plea. 

In patent cases, pleas should not be allowed unless they reduce the 
'Controversy to a single point or issue, exeept in very spécial cases, nor 
should the question of infringement be tried on a plea, even tliough it 
goes to the jurlsdiction in the case of a suit against a nouresideut, sinee 
that question can be raised on a motion to dismiss at the close of eom- 
plainant's proofs. 

In Equity. Argument on plea of défendant Fox Typewriter Com- 
pany, Limited, by the Fox Typewriter Company, a corporation, per 
W. R. Fox, président, to the bill of complaint in a suit for alleged 
infringement of U. S. letters patent No. 436,916 to Josiah B. Gath- 
right, and U. S. letters patent No. 452,268 to said Gathright, both 
assigned tb the complainant. 

Briesen & Knauth, for complainant. 

Fred L. Chappell and David G. McConnell, for défendant Fox 
Typewriter Company, Limited. 

RAY, District Judge. The bill of complaint sets out the patents, 
their validity, utility, etc., and certain adjudications as to the validity 
of the claims in question, and contains the usual allégations and dé- 
tails of such bill, including the assignment of the patents to com- 
plainant. Also, that défendants are "corporations incorporated and 
existing, respectively, under the laws of the state of Michigan and 
of the state of New York, the said Fox Typewriter Company, Limited, 
having a regular and establisbed place of business and an agent in 
the city of New York, Southern District of New York, the said 
Graves Typewriter Company having its principal place of business 
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in the Borough of Manhattan, City oî New York, Southern District 
of New York." Also the foUowing as to infringement : 

"And your orator further shows uuto jour honors that the défendant Fox 
Typewriter Comiiany, Limited, makes the typewriting machines containing 
the déviées herein complained of undei- the name 'Fox Visible Typewriter,' 
in close Imitation of the well-linown typewriting machines made by coniplain- 
ant and linown as 'Underwood Visible Tj'pewriter' ; that it consigns the 
same to the défendant Graves Typewriter Company, which is, as your orator 
is informed and believes, the agent of the said défendant Fox Typewriter 
Company, Limited, in the eity of New York, Southern District of New York, 
for ttie purpose of selling typewriting machines containing the devices here- 
in complained of on behalf and for accouut of the défendant Fox Typewriter 
Company, Limited; that said Graves Typewriter Company does so sell tho 
same, and that said défendants jointly and severally commit the acts of in- 
fringement liereinafter complained of for their mutual profit and advantage. 
Yet the défendants, well knowing the promises and the rights acerulng to 
your orator as aforesaid, but contriving to injure your orator and deprive it 
of the benefits and advantages which niight and otherwise would accrue unto 
it from said inventions, after the issuing of the said two letters patent as 
aforesaid, and wlthin six years before the commencement of this suit, did, 
as your orator is informed and believes, and theretore avers, without the 
llcense or allowance and againsl the will of your orator and in violation of 
your orator's rights and in ihfringement of the aforesaid letters patent, and 
particularly claims 4 and 5 of said letters patent No. 430,916, and claims (1 
and 8 of sai(î letters patent No. 452,208, at New York, In the Southern District 
of New Yoirk and elsewhere, unlawfully and wrougfully and in doflance of the 
rights of your orator, make, construct, use and vend to others to be used the 
said inventions, and did make, construct, use and vend to others to be used. 
typewriting machines and attachments for the same, made according to and 
employing and containing the said inventions, and your orator charges it tt> 
be a fact that the défendants and their confederates still continue so to do. 
and that they are threatening to make the aforesaid machines in large quan- 
tifies, and to supply the market therewith and to sell the same. And your 
orator further shows unto your honors that the inventions of the aforesaid 
two letters patent are capable of conjoint use in one and the same tyi)ewriting 
machine, and that ail of the several inventions of said two letters patent are 
so conjointly used by thp défendant in each of a large nuuiber of typewriting 
machines made and sold by them and herein complained of. Ail in défiance 
of the rights acquired by and secured to your orator as aforesaid and to 
your orator's great and irréparable loss and injury, and for which your orator 
has been and still Is being deprived of great gains and profits which it other- 
wise might and would hâve obtained, but which hâve been received and en- 
joyed and are being received and enjoyed by the said défendants by and 
through their aforesaid unlawful acts and doings. And your orator further 
shows unto your honors that said défendants hâve made and sold and caused 
to be made and sold large quantifies of said typewriting machines and hâve 
a large quantity on hand which they are offering for sale, and hâve made 
and realized large profits and advantages therefrom, but to what extent and 
how much exactly your orator does not know and prays the discovery there- 
of ; and your orator says that the use of the said inventions by said défend- 
ants, and their préparations therefor and avowed détermination to continue 
the same, and their other aforesaid unlawful acts In disregard and défiance 
of the rights of your orator, hâve the effect to and do encourage and induce 
others to venture to infringe said patents in disregard of your orator's rights." 

It appears from the record before me that the Fox Typewriter 
Company, a Michigan corporation, not the Fox Typewriter Com- 
pany, Limited, appeared in this suit and filed a plea to the jurisdic- 
tion of this court. One WiUiam R. Fox made an afïidavit April 10, 
1907, that he was "président of the Fox Typewriter Company, suc- 
cessor to the Fox Typewriter Company, Limited, alleged défendant 



4:T8 158 B^EDERAL REPORTER., 

inthè above-entitled cause," etc. An affidavit was made by one 
Eugène Eble May 6, 1907, that défendant Fox Typewriter Company, 
Limited, was the défendant served, and made and intended to be made 
défendant. On an order to show cause, the bill of complaint and the 
afïidavits and plea Jûdge Lacombe made an order May 33, 1907, "that 
the aforesaid plea be, and the same hereby is, stricken from the rec- 
ords of this court and expurged, because filed by the Fox Typewrit- 
er Company which is not a party to this suit." This order of Judge 
Lacombe also provided "that the Fox Typewriter Company, a Michi- 
gan corporation, may enter its spécial appearance and plead to the 
jurisdiçtion of this court as the successor of the Fox Typewriter 
Company, Limited, signing itself the Fox Typewriter Company, 
Limitfed, by the Fox Typewriter Company, a corporation." Also, 
that complainant "hâve leave to amend its bill of complaint by chang- 
ing thè expression 'corporation' as applied to the Fox Typewriter 
Company, Limited, to 'a limited copartnership association.' " There- 
upon the following plea was filed, and complainant set same down 
for argument, viz., 

"United States Circuit Court, Southern District of New York. 
"In Equlty. 

"Uriderwood Typewriter Company, Complainant, v. Fox Typewriter Com- 
pany, Ltd., and Graves Typewriter Company, Défendants. 
"Plea of the Fox Typewriter Company, Ltd., to the Bill of Complaint of the 
Underwood Typewriter Company, Complainant, by the Fox 
Typewriter Company, a Corporation. 

"Tlie Fox Typewriter Company, Limited, by the Fox Typewriter Company, 
il corporation, espeelally appearlng under protest by permission of the court 
first liad and obtalned for the purposës of this plea, and for ïio other purpose, 
says: Thàt this court has no jurisdiçtion for the reâson that the sald Fox 
Typewriter Company terminated Its existence a long tlme prlor to the bring- 
ing of this suit, viz. : November 9, 1904' ; that durlng its existence It had its 
principal place of business In the clty of Grand Raplds, in thè State of Michl- 
gan, and that during the existence of the sald Voit Typewriter Company, 
Limited, it had no regular or establlshéd place of business in the state of 
New YpLrk, or in the SpUthern District Of New York as alleged in the bill of 
complaint. That neither the sald Graves Typewriter Company nor Edwln 
J. Graves, the président 6t the Graves Typewriter ComjJany, was an officer, 
agent or In any way connected with the Fox Typewriter Company, Limited, 
during' Jïs' existence, éxcept that the sald IMwin J. Graves and the Graves 
Typewriter Company purchased typewriters manùfactured by the said Fox 
'l'ypewriter Company, Llinited ; that ilelther the Fox Typewriter Company, 
Limited, nor Edwin J. Graves, nor the Graves Typewriter Company ever 
manùfactured, used or soid In the Southern District of New York any tabu- 
lator or : tabuiator devlce or devlceg whatsoever during the existence of the 
sald Fox Typewriter Coiûpâny, Llndited. Ail of which matter^ and things 
the sald Fox Typewriter Company, by Its successor, the FOS: ' Typewriter 
Company; avers to be true, and pleads to the .iurisdictlon df this honorable 
court and prays the Judgment of this honorable court, whether it shall be 
eonipelled or ought to bé requli-ed to maké any other or turther answer to 
the said bill of complaint, and prays to be hence dlsmlssed, wlth its costs and 
charges in this behalf most rwrongfully sustalned. 

. "The Fox Typewriter Company, Limited. . ,- 

"By the Fox Typewriter Company, a corporation. 

"Per W. K. Fox, Président. 

"I hereby eertlfy that the foregolng plea is in my opinion well fouuded in 
point of law and is not Interposed for the purposes of delay. 

"David G. McCounell, 
"Fred L. Ohappell. 
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"Uulted States Circuit Court, Southern District o£ New York. 
"In Bquity. 

"UndeiTvood Typewriter Company, Complaiuant, v. Fox Typewriter Com- 
pany, Ltd., and GraTes Typewriter Company, Défendants. 

"State of Micliigan, County of Kent, ss. : 

"William R. Fox, being flrst duly sworn, makes solemn oath and says: 
That he Is the président of the Fox Typewriter Company, a corporation, 
which is the successor of the Fox Typewriter Company, Limited, and that 
be was chairman of said Fox Tj'pewriter Company, Limited. That he makes 
this afiidavit on behalf of the said F'ox l"^pewriter Company, Limited, and 
its successor, the P'ox Typewriter Company, a corporation. That the fore- 
going plea is true in point of fact. That the Fox Typewriter Company, a 
corporation, is the successor of the Fox Typewriter Company, Limited, and 
has aequired ail of its assets and rights and assumed ail its debts and ob- 
ligations, and that the foregoing plea is not interposed for the purpose of de- 
lay. "William R. Fox. 

"Subscribed and sworn to before me thls 25th day of May, 1907. 

"Karl Stopoe, 

"[Seal.] Notary Publie in and for Said County and State. 

"My commission expires October 21, 1909." 

The complainant says this plea, if true, does not show want of 
jurisdiction in this court, and that it is bad for multifariousness, and 
that there has been an adjudication in this case, as shown by the 
records of this court, that this court has jurisdiction, inasmuch as 
Judge Lacombe on a motion herein for a prehminary injunction, in 
accordance with the prayer of the bill of complaint, granted such 
injunction against the défendant Fox Typewriter Company, Limited, 
and that such order is in full force and has not been appealed from ; 
that the granting of such order necessarily adjudged and determined 
that the défendant Fox Typewriter Company, Limited, had done 
business in this state substantially as alleged in the bill of complaint, 
and has infringed the patents by some of the acts alleged; also, that 
the plea is not to the jurisdiction alone, but also dénies infringement, 
and does not reduce the case or issues to a single point, or issue but 
présents two issues, that of jurisdiction and that of infringement, 
and hence should be overruled. It will be noted that the bill of com- 
plaint allèges, in substance, that the Fox Typewriter Company, Lim- 
ited, a Michigan corporation, or limited copartnership association, 
makes the infringing machines presumably in Michigan, and con- 
signs them to the défendant Graves Typewriter Company, presum- 
ably in NevV York, and that the last-named company is the agent of 
the first-named company for the purpose of selling in New York such 
infringing machines made by the first-named company on behalf and 
for the account of the said first-nàmed company, and that such agent 
company does so sell same, and that the two companies jointly and 
severally commit the acts of infringement complained of for their 
mutual profit and advantage; that the défendants hâve not only 
made and constructed in New York, but hâve used and vended to 
others to use the said infringing machines in New York, ail in dé- 
fiance pf the rights of complainant. The infringement by both de- 
fendants is set out with great and ail necessary détail in the bill of 
complaint. 

The allégations of the plea interposed by and purporting to be 
madé hy the Fox Typewriter Company, Limited, in its own behalf, 
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and which is not in accôrdance or compliance with the order of 
Judge Lacombe, are (1) that the défendant Fox Typewriter Com- 
pany, not the Fox Typewriter Company, Limited, terminated its 
existence long before the commencement of this suit ; (3) that during 
its existence it had its principal place of business in Michigan, and 
that during the existence of the Fox Typewriter Company, Limited, 
it had no regular oi- established place of business in the Southern 
District of the state of New York as alleged in the bill of complaint ; 
(3) that neither the défendant Graves Typewriter Company, nor its 
président, Edwin J. Graves, was an officer or agent of in any way 
connected with the Fox Typewriter Company, Limited, during its 
existence, except that they. purchased typewriters manufactured by 
said Company (not alleging that they did not do this in New York, 
Southern District, from the Fox Typewriter Company, Limited, or 
that such typewriters so purchased were not the alléged infringing 
devices or machines) ; and (4) that neither the Fox Typewriter Com- 
pany, Limited, nor Edwin J. Graves, nor the Graves Typewriter 
Company ever manufactured, used, or sold in the Southern District 
of New York any tabulator or tabulator device or devices whatsoever 
during the existence of the Fox Typewriter Company, Limited. This 
ple'a fails to allège that the Fox Typewriter Company, Limited, did 
not during its existence' engage in, or that it is not now engaged in, 
making the alleged infringing machines, consignirig them to the 
Graves Typewriter Company in New York, Southern District, for 
the purpose of having them sold there by it, and does not allège that 
the Fox Typewriter Company, Limited, did not seU, in New York, 
in said district, to the Graves Typewriter Company to be sold by it 
such alleged infringing machines. Tabulators and tabulator devices 
are or may be very différent from the machines (Jescribed and com- 
plained of as infringing machines. 

To give this court jurisdiction of the défendant Fox Typewriter 
Company, Limited (or of this Fox Typewriter Company, a corpora- 
tion), if it has existence, which is a question of fact, it is necessary (1) 
that it be an inhabitant of the district in which the suit is brought, the 
Southern District of New York, which, confessedly, it is not; or (2) 
that it "shall hâve committed acts of infringement and hâve a regular 
and established place of business" in such district. Of course, in a 
patent case to enjoin alleged infringement, this is équivalent to saying 
that, when a party is sued outside the district of his résidence, the 
action must be based on acts of infringement committed in the district 
where the suit is brought, and that the défendant must also hâve (or 
hâve had at the time such acts were committed, as to which there is 
question) "a regular and established place of business" in such dis- 
trict. Should the bill filed against a foreign corporation, and showing 
that fact, fail to allège both acts of infringement in the district where 
filed, and that the défendant has a regular and established place of 
business there, it would be demurrable. Bowers v. Atlantic, etc., Com- 
pany (C; C.) 104 Fed. 887; Feder v. Fiedler (C. C.) 116 Fed. 378; 
U. S. Gramophone Company v. Columtia Phonograph Coinpany (C. 
C.) 106 Fed. 320. If the allégation of infringement in the district be 
a jurisdictional fact which rhust be alleged, and the existence of such 
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place of business in the district be also a further jurisdictional fact 
which must be also alleged, it seems that permission to the fox Type- 
writer Company, a Michigan corporation, to "enter its spécial appear- 
ance and plead to the jurisdiçtion of this court as the successor of the 
Pox Typewriter Company, Limited, signing itself as the Fox Type- 
writer Company, Limited, by the Fox Typewriter Company, a corpora- 
tion," was express permission to the Fox T3rpewriter Compahy, a 
corporation, to enter its plea stating that the Fox Typewriter Com- 
pany, Limited, ceased to exist long prior to the commencement of the 
action; that during its existence it had its principal place of business 
in Michigan, the state of its incorporation and légal résidence; that 
during its existence it never had a regular or established place of busi- 
ness in the Southern District of the state of New York; that, during 
its existence or since, it did not commit the alleged acts of inf ringement 
or any acts of infringement, and that the Fox Typewriter Company, a 
corporation, interposing the plea was and is the successor of the Fox 
Typewriter Company, Limited, that it has no regular and established 
place of business in the Southern District of the state of New York, 
and had none when the suit was brought. This, however, is not the 
plea interposed. It expressly states, "Plea of the Fox Typewriter 
Company, Ltd., to the Bill of Complaint of the Underwood Typewriter 
Company, Complainant, by the Fox Typewriter Company, a Corpora- 
tion." Then, "the Fox Typewriter Company, Limited, by the Fox 
Typewriter Company, a corporation * * * says, that this court 
has no jurisdiçtion, for the reason that the said Fox Typewriter Com- 
pany terminated its existence a long time prior to the bringing of this 
suit, viz., November 9, 1904," etc. There is not a word or suggestion 
in this plea that the Fox Typewriter Company, a corporation, is the 
successor of the Fox Typewriter Company, Limited, or that such 
Fox Typewriter Company, a corporation, appears or pleads. By the 
express terms of the order of Judge Lacombe the Fox Typewriter 
Company, a corporation, was to put in the plea if any as the succes- 
sor of the Fox Typewriter Company, Limited, signing itself Fox 
Typewriter Company, Limited, because it claimed to be the successor 
of that company. This it has not done. It is not donc in substance or 
efïect. The dead appears and pleads saying I am dead, I cannot ap- 
pear, I cannot plead, I never had a place of business in New York 
city as alleged in the bill of complaint. I do not think there was any 
purpose on the part of the Fox Typewriter Company, a corporation, 
the successor, if it be such, of the Fox Typewriter Company, Limited, 
to comply with the order, or to commit itself. It could do ail it has 
done, sign the plea interposed in the form it did, and its président 
could make the affidavit he made, without committing or compromising 
the corporation. The Fox Typewriter Company, a corporation, the 
successor, has not said and does not say, or purport to say, even in 
the plea filed, that its predecessor the Fox Typewriter Company, Lim- 
ited, did not do the acts constituting the alleged infringerqent charged 
in the bill of complaint. The allégations in the plea do not cover the 
acts of infringement charged. Nor does the plea to the jurisdiçtion 
quoted allège that the said Fox Typewriter Company, Limited, did 
not hâve and does not hâve a regular and established place of business 
158 F.— 31 
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in the Southern District of New York, which district is much more 
extensive than the city of New York — embraces several counties of the 
State of New York not embraced in the city of New York — but does 
say it "had no regular or estabiished place of business in the state of 
New York, or in the vSouthern District of New York as alleged in the 
bill of complaint." The bill of complaint contains no allégation of a 
place of business in the state of New York outside of the Southern 
District, hence the allégation as to no place of business in the state of 
New York qualified by "as alleged in ^the bill of complaint" dénies 
nothing, controverts nothing, raises no issue. The bill of complaint 
allèges that the Pox Typèwriter Company, Limited, had a regular and 
estabiished place of business and an agent in the city of New York, 
Southern District of New York. The plea states that said company 
had no regular or estabiished place of business in the Southern Dis- 
trict of New York "as alleged in the bill of complaint." Hère, again, 
this allégation as to no place' of business is qualified. by the words "as 
alleged in the bill of complaint" so that it does not allège that the Fox 
Typèwriter Company, Limited, did not hâve a regular and estabiished 
place of business within the Southern District of New York. Ail this 
gOes to the essence of this pleà, and coupled with the facts that there 
has been â contest on the motion for the preliminary injunction, which 
was granted, on a motion to; suspend the taking of testimony, on a 
motion to dissolve or suspend such preliminary injunction, to dismiss 
the bill as against the Fox Typèwriter Company, Limited, ail denied, 
ail made by the Fox Typèwriter Company, Limited,"and the papers in 
wMch' proceedings are on file as a part of the record in this case and 
were before me on the argument by consent, although not printed, 
leads nie to the conclusion that the plea is without merit. Again, the 
plea does not allège or state that the Fox Typèwriter Company, a cor- 
poration, the successor of the Fox Typèwriter Company, Limited, does 
not havé or did not hâve whén suit was brought a regular and estab- 
iished place of business in the Southern District of the state of New 
York.' ' ■,■.., • ■ •;■• ■. 

Agfâih, should the cotnplainant be compelled to go to a trial of the 
issues t'aîsed by this plea in' a patent case? Evidence would hâve to 
be tiaken oii the issue of the placeof business of the Fox Typèwriter 
Company, Limited, and'Of the Fox Typèwriter Company, a corpora- 
tion, the successor, and on the question ofinfringement, which would 
necessarily include the question of the validity of the patent, for if 
invalid there could be ho infringement, and would probably lead in- 
to a; ' considération of the question of priority of invention and the 
staté ôf thé prior'a!ft,''fdr there might not be infringement even if 
the patent is valid, ^iVîtig it its proper constructions in view of the 
prior'âfl. Infringemerifis'-'a"'neeessary allégation to make a cause 
of action; and it may be^éaid that it is not an allégation going to the 
jurisdicftiôn,' arid herice'wôuld not ôf should not be cohsidered in de^ 
terminlrig the question of jUrisdictibn. If we constfue the statute 
referred to as demândirig'Only that, Where a défendant, corporation, 
copartriérship, association, or individual is sUéd fOr acts of infringe- 
ment'alleged to hâve been committed in the district where the suit is 
brouglit, and so alleged, the jurisdictional question involved is, did 
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such party défendant, at the time of bringing the suit, hâve a regular 
and established place o£ business in such district, then this plea is 
clearly multifarious. But I do not think the statute is to be so con- 
strued. I think that in sucli a case as this the plea to the jurisdiction 
of the court may include both an allégation that tliere was no act of 
infringement by the défendant in the district where the suit is brought, 
and that the défendant lias no regular and established place of busi- 
ness in such district, or did not hâve when suit was commenced, both 
or either. Should it be shown on such an issue as to jurisdiction that 
the défendant had not committed any act of infringement in the dis- 
trict where suit was brought, then jurisdiction would be defeated, and 
it seems to be immaterial that the détermination of that question also 
goes to and defeats the action on the merits in case it is found there 
was no such infringement. If it be determined on the question or is- 
sue of jurisdiction that the acts of infringement were committed in 
the district, still there is no jurisdiction in the circuit court of the 
district if it is shown that défendant has no regular and established 
place of business in such district^that is, did not hâve such a place 
of business when the suit was commenced. The acts of infringement 
charged in this bill are alleged to hâve been committed in the city of 
New York entirely independent of the allégation as to jurisdiction, 
viz., "the said Fox Typewriter Company, Limited, having a regular 
and established place of business and an agent in the city of New 
York, Southern District of New York," and which allégation relates 
to the time when the suit was brought and no other. I do not think 
it necessary to allège and show under the statute referred to (Act 
March 3^ 1897, c. 395, 29 Stat. 695 [U. S. Comp. St. 1901, p. 589]), 
in order to confer jurisdiction on this court, that thé défendant Fox 
Typewriter Company, Limited, or its successor the Fox Typewriter 
Company, a corporation, had a regular and established place of busi- 
ness in the Southern District of New York at the time when the acts 
of infringement were committed in such district. Jurisdiction is 
conferred and obtained if the défendant committed the acts of in- 
fringement in such district before suit brought, and if when suit was 
brought the défendant liable for the infringement had a regular and 
established place of business in the district. This is the plain reading 
of the statute, and its plain purpose. The language is : 

"That in suits brought for the infringement of letters patent the Circuit 
Courts of the United States shall hâve jurisdiction in law, or in equity, in 
the district in wliicli the défendant is au inhabitant, or in any district in 
which the défendant, whether a person, partnership, or corporation, sliall 
hâve committed acts of infringement and hâve a regular and establislied place 
of business. If such suit is brought in a district of wliich the défendant iU 
not au inhabltant, but in which such défendant has a regular and established 
place of business, service * * * may be made. ♦ * *" 

The words "shall hâve committed" and "hâve a regular," etc., are 
significant. The first relates to the past — to a time prior to bringing 
the suit— the last, to the time of bringing the suit. The existence 
of a place of business in the district where suit is brought at the time 
of the commission of the acts of infringement is entirely immaterial. 
If a résident and inhabitant of one district goes into another and com- 
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niits acts of infringement therein, having no regular and established 
place of business there, and thereafter establishes a regular place of 
business in such district, and has it when sued, jurisdiction exists and 
is obtained if the service of process be regular and made in accord- 
ance with the statute. Congress did not intend to exempt infringers 
living in one district from suit in another where they commit their 
unlawful acts on the ground that when so committing the acts they 
had not established and did not maintain a regular place of business 
in suCh district. It was not intènded to ofïer an exemption from 
suit in the district where infringement was practiced if the wrong- 
doer wOuld not establish and maintain a regular place of business 
there while .dping the acts. It did intend such infringers might be 
sued in such district provided they had, at the time of suit brought, 
"a regtllar and estabhshed place of business" in such district, so that 
lawfùl sietvice could be made in the district on the défendant, or on 
his' agent engaged in conducting such business there. Walker on 
Patents (4th Ed.) 330, § 389; Feder v. A. B. Fiedler & Sons (C. C.) 
116 Fed; 378; Bowers v. Atlantic G. & T. Co. (C. C.) 104 Fed. 887, 
888; Westinghouse E. & Mfg. Co. v. Stanley E. Mfg. Co. et al. (C. 
C.) 13lFed. loi; Chicago P. T. Co. v. Philadelphia P. T. Co. (C. 
C.) 118 Féd. 853. If the défendant Fox Typewriter Company, Lim- 
ited, hâs no existence, and had ndne when suit was brought and no 
sUccessor liable for its acts, I do not comprehend how it is in court, 
or how 'aily service could hâve beèn obtained, and' a proper course 
would hâve been a motion by the person served to set aside the serv- 
ice of the process. E; Watérman Co. v. Parker Pen Co. (C. C.) 100 
Fed. 544; U. S. C. S. R. Co. v. Phœnix R. S. & P. Co. (C. C.) 124 
Fed. 234, 236 ; Wâlkêr on Patents (4th Ed.) p. 331, where it is said : 

"Where a défendant Intehds to deny habitation, or the existence of a regu- 
lar and' established place of business, în the district in whlch a suit has been 
begun, the proper practice Is a spécial appearance for the purpose, and a mo- 
tion to set aside whatever service of process may hâve been made, upon any 
person as assiamec^ représentative of the défendant. Where a défendant in- 
tends to deny aily infringement within the district in which a suit has been 
begun, that déniai may be made by demurrer, uniess such infringement is as- 
serted in the bill. And where such infringement is asserted in the bill, that 
déniai may be made by a plea or by an answer." 

The record in this case shows that défendant has been enjoined in 
this very action, that it has moved to vacate or suspend, and that the 
motion has been denied. Other motions hâve also been denied. The 
alleged successor, Fox Typewriter Company, a corporation, a stran- 
ger so far as then appeared, without permission of the court, put in 
a plea to the bill of complaint. Judge Lacombe struck it out be- 
cause that company was not a party. On the représentation that it 
was the successor to the défendant and therefore the real party in 
interest, J.udge Lacombe made an order that it, the Fox Typewrite: 
Company, a corporation, might put in its spécial appearance and 
plead to the jurisdiction of this court "as the successor of the Fox 
Typewriter Company, Limited, signing itself the Fox Typewriter 
Company, Limited, by the Fox Typewriter Company, a corporation." 
Should it do so it must assert that it is the successor, stands in its place, 
not conceding liability, howevet- ; and, that its plea to the jurisdiction 



UXDERWOOD TYPEWRITEK GO. V. FOX TYPEWRITEE CO. 485 

be good, it is necessary for it to allège, either that the Fox Type- 
vvriter Company, Limited, was not guilty of the acts of infringe- 
ment complained of, or that the Fox Typewriter Company, a cor- 
poration, the successor, did not havc, at the time the suit was com- 
menced, "a regular and established place of business" in the Southern 
District of New York, or botli such facts. 

The corporation alldwed to plead, the alleged successor, has not plead- 
ed at ail. The company pleading says it had ceased to exist long before 
suit brought. This allégation, if true, shows it has no standing in 
court and cannot plead. If it càn plead, being dead, and has a succes- 
sor, then the plea must show that the alleged infringing company did 
not infringe, which it does not do, as shown, or that its successor, the 
Fox Typewriter Company, a corporation, had no regular and estab- 
lished place of business in the Southern District of New York when 
the suit was brought, which the plea does not do. But I do not think 
that a limited copartnership association which had ceased to exist and 
which has a successor can put in such a plea as this under the circura- 
stances of this case, and. in view of what has occurred in the case as 
shown by the records. Fox Typewriter Company, a corporation, the 
successor, does not plead or prétend to. If the Fox Typewriter Com- 
pany, Limited, was a limited copartnership association, and it ceased tô 
exist long before suit was brought, and soine one of the surviving part- 
ners has been sued herein, he can appear and successfully défend him- 
self or set aside the service, or he could hâve donc so by moving in 
time. Ail thèse facts are matters of défense, and do not go io the ques- 
tion of jurisdiction over the défendant Fox Typewriter Company, Lim- 
ited. 

In patent cases, the question of infringement in the district where 
suit is brought against a foreign corporation or résident of another 
State, even though it goes to the jurisdiction, may be properly raised 
on a motion to dismiss made at the close of complainant's proofs. 
Streat v. American Rubber Co. (C. C.) 115 Fed. 634. And in pat- 
ent cases pleas should not be allowed unless they reduce the contro- 
versy to a single point or issue, except in very spécial cases, and the 
question of infringement should not be determined or tried on a plea. 
Thresher v. General Electric Company (C. C.) 143 Fed. 337, 340, 341. 
See cases there cited at page 341. 

Conceding that setting this plea down for argument by the complain- 
ant admits, for the purposes of the argument, the truth of ail the facts 
stated in the plea, it dénies their sufficiency to bar recovery. I do not 
think they are sufficient and hence the plea is overruled. 

Défendant may hâve 30 days in which to answer. The said Fox 
Typewriter Company, a corporation, may corne in if it desires, and an- 
swer as the successor of the Fox Typewriter Company, Limited. 

Supplemental Opinion. 

RAY, District Judge. The opinion filed was based on the record 
submitted to the court on the hearing. In that record as printed and 
submitted to the court the statement is "the Fox Typewriter Company, 
Limited, by the Fox Typewriter Company, a corporation, especially 
appearing under protest by permission of the court first had and obtain- 
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€d for the purposes of this plea, and for no other purpose says: That 
this court has no jurisdiction for the reason that the said Fox Type- 
syriter Company terminated its existence a long time prior to the bring- 
ing of this suit, viz., November 9, 1904. That during its existence it 
had its principal place of business in the city of Grand Rapids, in the 
State of Michigan, and that during the; existence of the said Fox Type- 
writer Company, Limited, it had no regular or established place of 
business in the state of New York or in the Southern District of New- 
York as alleged in the bill of complaint." My attention is now called 
to the fact that in the record or plea on file the reading is : "This court 
has no jurisdiction for the reason that the said Fox Typewriter Com- 
pany, Limited, terminated its existence a long time prior," etc., the 
word "Limited" after "Fox Typewriter Company" having been omit- 
ted by error of printer, and the error not having been corrected in the 
printed copy handed the court. Admitting this to be true I am asked 
to reconsider my décision. I do not regard this as very material or 
at ail material on the efficiency of the plea. 

Judge Lacombe in his order of May 33, 1907, striking from the rec- 
ords the former plea, that of the Fox Typewriter Company, a corpora- 
tion, succegsor to the Fox Typewriter Company, Limited, a Michigan 
copartnership, etc., for the reason that the Fox Typewriter Company, 
a corporation, was not a party défendant, gave permission to the Fox 
Typewriter Company, a Michigan corporation, to enter its spécial ap- 
pearance and plead to the jurisdiction of the court as the successor 
of the Fox. Typewriter Company, Limited, signing itself the Fox Type- 
writer Company, Limited, by the Fox Typewriter Company, a corpora- 
tion. The language of that order is plain and explicit. It was permis- 
sion to the Fox Typewriter Company, a Michigan corporation, to enter 
its spécial appearance and plead to ; the jurisdiction as the successor, 
etc. It was not permission to the Fox Typewriter Company, Limited, 
alleged to be :dead— out of existence — to specially appear and plead. 
It was permission to the alleged successor to appear and plead in be- 
half of itself as: the alleged sucœssor, etc. 

The plea thereafter interposed and set dpwn for argun^ent does not 
even purport to be the plea of the Fox Typewriter Company, a Michi- 
gan corporation, pleading as tihie successor of the Fox Typewriter Com- 
pany, Limited. It starts in by saying, "Plea of the Fox Typewriter 
Company, Limited, to the Bill of Complaint of the Underwood Type- 
writer Company, Complainant, by the Fox Typewriter Company, a 
Corporation." Then with this preliminary statement as to what the 
plea is, and whose plea it is, and in whose behalf it is made, and as 
to who prcçents it in behalf of the Fox Typewriter Company, Limited, 
it starts off as f ollows : . , 

"ïhe Fox Typewriter Company, trlmited, by the Fox Typewriter Company, 
a corporatiou, especially appearing,"' etc., "says," etc. 

This is not the plea o£ nor a plea by the Fox Typewriter Company, 
a corporation, as successor, etc., nor does it purport so to be, It ex- 
pressly asserts the contrary. It is not in compliance with Judge La- 
combe's order, and it does not purport to be. There isnot an alléga- 
tion or statement in this plea that, the Fox Typewriter Company,, a 
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corporation, has succeeded to the Fox Typewriter Company, Limited, 
or that it has authority to represent it. If the Fox Typewriter Com- 
pany, Limited, is in existence it can appear and plead to the jurisdic- 
tion. If it is not in existence, and was not at the time of the com- 
mencement of this action, I fail to sec how it could hâve been served 
or how it can now either appear or plead. If some surviving partner 
was served as representing that company he should hâve moved to set 
aside the service. If some one connected with the Fox Typewriter 
Company, a corporation, has been served, and that corporation is fear- 
ful it will be bound as the successor of the Fox Typewriter Company. 
Limited, for the reason it has succeeded to its rights, etc., and is liable 
for ail its acts, and desires as such successor to specially appear and 
plead to the jurisdiction, it should hâve availed itself of Judge La- 
combe's order. It should hâve appeared specially and interposed its 
plea, a plea as its own and in behalf of itself as the successor. Had 
it donc so it could hâve pleaded : ( 1) The termination of the existence 
of the Fox Typewriter Company, Limited, November 9, 1904, long 
before the commencement of this action ; (2) that it had succeeded to 
said company, as its successor, etc.; (3) that during its existence the 
Fox Typewriter Company, Limited, had no regular and established 
place of business in the Southern District of New York, and had none 
when the action was commenced; (4) that during its existence the 
Fox Typewriter Company, Limited, was not guilty of the infringe- 
ments charged. This would hâve raised a question of jurisdiction. 
Then, in addition, if true, it could hâve alleged in the plea that the Fox 
Typewriter Company, a corporation, had no regular and established 
place of business in the Southern District of New York at the time this 
action was commenced or at the time of the alleged infringements, or 
both, and that it is not guilty of the infringement charged. Nothing 
of this kind has been done. 

I fail to see how the Fox Typewriter Company, Limited, if nonexist- 
ent, as alleged, can appear or plead. Its successor might, by permis- 
sion of the court, but it has not. This plea is, to my mind, purposely 
confused and evasive and dilatory. There is no allégation in the plea 
that the persons constituting the Fox Typewriter Company, Limited, 
hâve not, since it ceased to exist, infringed, using that name, or that 
they, acting in that nanie, did not hâve a regular and established place 
of business in the Southern District of the state of New York when 
the action was commenced. There is no allégation in the plea that the 
Fox Typewriter Company, a corporation, the alleged successor of the 
Fox Typewriter Company, Limited, did not commit the alleged in- 
fringing acts and ail of them in the Southern District of the state of 
New York after it became such successor, or that it did not hâve a 
regular and established place of btisiness in such district when this 
suit Was commenced. 

The application to open the caise and reconsider on the actual rec- 
ord is deiiied, but the opinion rendered is amended hereby, and it v/iW 
be considered that the true record was before this court on the argu- 
ment. , ■ ■ .' 
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UNITED STATES v. RAMSET et aL 
(Circuit Ck)urt, D. Idaho, 0. D. December 10, 1907.) 

1. JtnBT— Waiveb op Riqht to Jtjrt TeiaI/— Eefeeence— Findings of Reï- 
EBEE— Power of Couet to Find Facts. 

An agreement in open court by the parties to an action at law In a féd- 
éral court that the cause may be referred to a référée to malie flndings 
of fact Is a waiver of tbe right to a jury trial only on condition that the 
facts be found by a référée, and confers no power upon the judge to ig- 
nore Such flndings, and himself détermine the issues of fact, and the judge 
bas no such power unless by cousent, but can only conflnn or rejeet the 
flndings of the référée, and in case they are set aside tbe cause stands for 
trial precisely the same as though It had never been referred. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 31, Jury, §| 194, 195.] 

2. Eefebence— Review bt Coubt— IdahO Statcte. 

Under Rev. St. Idaho 1887, §§ 4414, 4419-4421, authorizing a référence 
by consent In actions at law, whlch, by virtue of the fédéral eonformity 
statute (Rev. St. | 914 [V. S. Comp. St 1901, p. 684]), are applicable in ac- 
tions In the fédéral courts, or at least may be made so by consent of the 
parties, and whlch provide that In case of such référence the référée 
shall try ail the issues whether of fact or law, and "report a flndlng and 
judgment thereon," whlch must stand as the flnding of the court, and 
"may be exceptéd to and revlewed in like manner as If made by the 
court," the court has no power on exceptions flied to a referee's flndings 
of fact to revIew the évidence, but can only do so on a motion for a new 
trial, as in case of a flndlng by the court or the verdict of a jury; the 
oflice of the exceptions provided for being merely to bring in question thé 
conduct of the référée, the regularity of the proceedings, or the sufiiciency 
of the flndings under the order of référence or to meet the issues. 

[Ed. Note. — Pollowing state practice, see note to Nederland Life Ins. 
Co. V. Hall, 27 C. C. A. 392.] 

3. Same— CoMiioN-I/AW Refebence. 

• In case of a common-law référence, if It appears that the référée has 
exercised bis honest and ineorrupt judgment in flnding the facts, after a 
full and falr hearing of the parties, the court cannot décline to accept 
the report upon the grouud that the référée has erred in his judgment. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Référence, § 167.] 

On Exceptions to Referee's Report. 
N. M. Ruick, U. S. Dict. Atty. 
Morrison & Pence, for défendants. 

DIETRICH, District Judge. The défendant Ramsey was marshal 
for the district of Idaho duririg the period from January 14, 1899, 
to June 30, 1903. The défendant Fidèlity & Guaranty Company was 
surety upon his officiai, bond as such marchai. During Ramsey's term 
of office there were placed to his. crédit ;by the plaintiff divers sums of 
money aggregating a large amount. From time to time, in connec- 
tion with the performance of his officiai duties, Ramsey paid expenses 
and claims out of the moneys thus placed to his crédit, and reported 
such expendituires, and accounted for and repaid to the plaintiff the 
balance, Exceptions werp taken by the officers of thé Auditing De- 
partment tq a large number of the items of expenditUre thus refrarted 
by Ramsey, varying in àmount from S cents to over $100, and aggregat- 
ing $688.11, to recover which sum this action was brought. The cause 
being at issue, and it appearing that its trial would require the ex- 
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amination of numerous items of account, by agreement of counsel it 
was referred, the order of référence being as follows: 

"By agreement of counsel for the respective parties herein, It is ordered 
tliat tliis cause be and the same is hereby referred to O. C. Cavanah, Esq., to 
talte the testimony herein, and report flndings of faet and conclusions of law 
to the court in said cause, with ail convenient speed." 

Thereafter the référée, having taken the évidence, reported to the 
court his findings of fact and concUisions of law based thereon, award- 
ing to the plaintifï $88.34, and disallowing the balance of the claim. 
In form, the findings are separately stated, and they respond to ail of 
the issues. Upon the coming in of the referee's report, counsel for the 
plaintifï filed -^'hat is denominated an "Exception to Findings of Réf- 
érée," by which objection is made to the sixth and seventh findings of 
fact (which cover the vital issues presented by the pleadings), "upon 
the ground that said findings and each of them, and each and every 
item allowed to the défendants therein as a proper charge, are unsup- 
ported by the évidence and are contrary to law." At the same time 
counsel for plaintiff filed what is denominated a "Notice of Motion 
for Judgment," by which the plaintifif gave to the défendant notice 
that upon a certain day the plaintifï would move the court to enter 
judgment "in favor of the plaintiff, in accordance with the prayer of 
its complaint, upon the évidence heretofore taken before C. C. Cavanah, 
Esq., référée in said cause, anything in the report of said référée to the 
contrary notwithstanding." The exceptions and the motion for judg- 
ment hâve been argued and submitted together. 

The simple question presented by the motion is whether or not, when, 
upon agreement of the parties, a rule bas been made by the court in 
an action at law, referring a cause, with instructions and authority to 
the référée to make and report findings of fact and conclusions of law, 
his findings may be disregarded, and the judge of the court may, upon 
the évidence taken by the référée, make findings and enter judgment 
accordingly. By the Constitution (amendment 7) it is provided that: 

"In suits at common law, where the value in controversy shall exceed $20.00, 
the right of trial by jury shall be preserved." 

Section 648, Rev. St. U. S. [U. S. Comp. St. 1901, p. 525], pro- 
vides that: 

"ïhe trial of issues of fact in the circuit court shall be by jury, except in 
cases of equity and of adniiralty and maritime jurisdiction, and except as 
otherwlse provided in proceedings in banliruptcy and by the next section." 

In the next section (G49) it is provided that: 

"Issues of fact in civil cases in any circuit court may be tried and deter- 
mlned by the court vvitliout tlie intervention of a jury whenever the parties 
or their attorneys of record flle with the clerli a stipulation in writing waiv- 
ing a jury." 

In such case the finding of the court upon the facts shall bave the 
same efïect as the verdict of a jury. The trial of issues of fact by the 
court without a jury was unknown to the common law. Such ques- 
tions were exclusively for the jury, and in case questions of fact were 
submitted to the judge without a jury, by agreement of the parties, 
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it was held that, in determining such issues, the judge was not act- 
ing in any officiai capacity, but as an arbitrator. Campbell v. Boyreau, 
21 How. 233, 16 L. Ed. 96. Manifestly, therefore, the judge bas no 
power, without the consent of the parties, to détermine issues of fact, 
and only by virtue of the provisions of section 649 does the judge's 
décision upon a question of fact bécome a judicial act. This action, 
therefore, being one at law, the parties were entitled to bave the issues 
of fact submitted to a jury. This right they might waive, and they 
might agrée that such questions be determined by the judge of the 
court, or by a rëferee.- The record discloses a waiver of jury, upon 
the condition, however, that the facts be found by a référée. There 
was no consent that such issues be submitted to the détermination pf 
the judge of the court, and the court is powerless to impose upon the 
parties, against their will such mode of trial. 

In Dundee Mortgage Company v. Hughes, 124 U. S. 157, 8 Sup. 
Ct. 377, 31 h. Ed. 357. the court says: 

"It is lindoubtedly true that niider a coinmon-law référence tlie court has no 
X)ower toniodify or to vary the report of a référée as to matters of tact. Its 
only authority is to conflrm or reject, aiid if the report l>e set aside the cause 
stands for trial precisely the same as if it hadnever been referred."' 

In that case, as in thîs, there was no written stipulation filed waiv- 
ing a jury and consenting to the référence, but there, as hère, an order 
of référence was made by consent of counsel in open court. The réf- 
érée filed findings of fact and conclusions of law, to which both par- 
ties excepted. The fîndirigs of the référée were set aside and new 
findings were made by the court, upon which judgment was entered. 
It is. true that the judgment of the Circuit Cottrt was affirmed, but 
the Suprême Court declined to review its action in substituting find- 
ings 6f its own in place ofthose of the référée, for the reason that no 
objection was made in the trial court, and that no exception was sea- 
sonably taken. The court says : 

"Had the attention of the court been called to the exact condition of the 
record, the error woiild prcibably liave been ayoided by the flllng of the neees- 
sary stipuhition in writing, or in some otlier way." 

It is impliedly held that if a proper stipulation in writing had been 
made and filed, waiving a jury and consenting to a référence under the 
Oregon Code, it would hâve been compétent for the Circuit Court not 
only to set aside the referee's report for good cause, but to make find- 
ings of its own, and enter judgment accordingly; but section 229 of 
the Oregon Code was, in part, as follows : 

"The court may affirm or set aside the report, either in whole or in part. 
If it affirm the report it shall give Judgment accordingly. If the report shall 
be set aside either in whole or in part the court may make another order of 
référence as to ail or so much of the report as may be set aside, to the orig- 
inal référées, or others; or it may flnd the facts and détermine the law itself 
and give judguient accordingly." 

If, therefore, the parties had filed such a stipulation there would 
hâve been a consent upon their part that the judge of the court, upon 
certain contingencies, might détermine the issiies of fact as well as de- 
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cide the questions of law. After adverting to the fact that no objec- 
tion was made in the court below, the Suprême Court says : 

"The coui't proceeded, evidently in accordaiice with the understandiiig of 
the parties, to make new findings precisely as it would if tlie order of référ- 
ence had been actually under the Code upon a consent in writing." 

If it be assumed that the consent of the parties and the order of the 
court now under considération were made with référence to the Idaho 
statutes relative to trial by référées, it is to be observed that they do 
not contain any provision similar to that of the Oregon Code above 
quoted. Nor do I think that even in the Idaho state courts, when 
such a référence as is now under considération is made, can the 
judge, upon the rejection of the findings of a référée, in an action at 
law, make findings of his own, and enter judgment thereon, over the 
objection of onè of the parties to the proceeding. Pratalongo v. 
Urco, 47 Cal. 378 ; Walker v. Campbell, 3 Hasb. (Idaho) 13, 26 Pac. 
123; Robinson v. Nelson, 4 Idaho, 567, 43 Pac. 64. My conclusion is 
that, without the consent of the parties to an action at law, the judge 
of the court has no authority to détermine the issues of fact, and that 
neither under the statutes of the United States nor the statutes of 
Idaho is such consent implied in a mère agreement that the cause be 
referred to a référée to report findings of fact and conclusions of law. 

The other question is whether, under the order of référence, the 
court ma)', upon the plaintiff's "exception" to the findings of the réf- 
érée, review the évidence for the purpose of determining whether the 
findings of fact are supported by the évidence. The question is not, 
whether the court may in any manner review the évidence for that pur- 
pose, but whether such a review may be had upon exceptions to the 
referee's report. It is contended by counsel for the défendants that, 
the parties having consented, with the approval of the court, the cause 
be tried by a référée, the court is without power to inquire into the 
sufificiency of the évidence to support the findings of fact upon an ex- 
ception to the referee's report, and that the aggrieved party must re- 
sort to some other mode of procédure to call in question the propriety 
of the referee's findings. There is no express provision in the fédéral 
statutes fwescribing the practice in case of référence. Section 914, U. 
S. Rev. St. [U. S. Comp. St. 1901, p. 684], provides that: 

"The practice, pleadings, and forms aud modes of proceeding in civil causé- 
es, otlier than equity iuid admira Ity causes, in the Circuit and District Courts, 
shall conlorm. as near as may l)e, to the practice. pleadings, and torins and 
modes of proceeding existing at the time in like causes in the courts of record 
of the State within which such Circuit or District Courts are licld, any nile 
of court to the contrary notwlthstanding." 

Section 4414 of the Revised Statutes of Idaho 1887 provides that: 

"A référence may be ordered upon the agreement of the parties, flled with 
the clerk or entered in the minutes ; 

"1. To try any or ail the issues iti an action or proceeding, «hether of fact 
or of law, and to reiiort a flnding and .ludgment thereon." 

Section 4419 provides that: 

"The facts found and conclusions of law (of tlie référée) must be separate- 
ly stated." 
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Section 4420 is as follows : : ; : 

"ïhe findiiig of thë référée upon the' wliole issue nnist stand as the finding 
o(, the court, and upon filing tbe lliiding with tbe clerk of the court judgment 
inay be entorèd thereon in th^ saiu^ manner as if the action had been tried 
by tlie court." 

Section 4431 is as follows: , ., 

"jChe flndings of the reieree may be eicepted to and reviewed iù lilîe man- 
uer'as if lùaclë bythé court. ' Whén the référence is to report the.facts the flnd- 
ing repôrted has tliëefCectof a spécial' verdict." 

,; If the cause were pending in the,I4aho state courts, and it had been 
r^ferred in the manner indicated in the order of référence under con- 
sidération, thQ;'P coijld, in my judgment, be no escape front the conclu- 
sion that the court would be powerless to review the évidence upon the 
exceptions filed. The Idaho statutes appear to be too clear to be open to 
construction. The provisions above quoted contemplate that when 
the parties agrée, and the court, upon such stipulation, directs that ail 
of the iîsues of fact and of, lavv be tried by a référée, and the référée, 
in epnformity with such order and the statutes, hears the évidence and 
rnakes and reports to the cpurt his findings of fact and conclusions of 
law, the cpurt.has power only to enter a proper judgment thereon. 
The ; clause aboyé quoted, "and to repprt * * * judgment there- 
on," is suhstantially compHed with by the référée when he reports his 
conclusions of law,; for the conclusions of law should and do, if prop- 
ei;ly stated, ind,iGate the substance and define the sçope of a proper 
judgment.. "fhe.findingS: of the référée may be excepted to and re- 
viewed inlike inanner as if made by the cpurt." The statute so pre- 
scribes; and.e:;cpressio unius est exclusio alterius. Hence, if the évi- 
dence is insufïicient to support the referee's findings they may be set 
aside and a new trial grapted, upon proper motion, seasonably made, 
for a new trial in the District Court, or, by the Suprême Court, upon 
appeal. The fipdings of a référée become a part of the judgment roll. 
Subdivision 2,, §i 4456, Rev. St- Idaho 1887. The référée settles bills 
of exceptions (Rev,, St. 1887, & 4430). and statements on motion for 
new trial (Revj.. St. 1887, § 4441). In short, it is too clear for argu- 
ment that the statutory modes of reviewing verdicts of jurie| and the 
findings of a cpijrt are applicable ^to , the findings of fact of a référée 
upon the whole issue, and are exclusive. 

I do notiwisb'to be understood.asintiinàting that undér no circuni- 
stances can exceptions to a referee's .report be properly taken, To a 
certain extent tbe court has a supervisory contrbl over the référée and 
his conduct, and', if it should appear upon the face of the record that 
the referee's findings of fact were not in cônformity with the order of 
référence,; or that they were uncertain in material respects, or were 
conflicting, or that they did not respond to ail of the material issues 
présented by the pleadings, or that the conclusions werff not deducible 
from the , findings, of fact, it would not be incumbent upon the court to 
enter the judgment reported by the référée. In cases where the find- 
ings of fact are defective upon their face, the court doubtless has 
power to refer the matter back to the référée, with instructions to rem- 
edy the defeets. and to make the findings certain and complète ; that 
is, to comply with the original order of référence. If, in some appro- 
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priate manner, it were made to appear to the court that the référée 
had acted fraudulently or had been guilty of gross misconduct, the 
court might décline to accept or confirm his report, but where the réf- 
érée has acted in good faith, and has reported findings of fact which 
are certain and consistent, and which respond to ail of the issues, and 
the errors complained of are at most but the mistakes of an honest 
judgment, the Idaho statutes clearly contemplate that they can be re- 
viewed only upon motion for a new trial or upon appeal. Thèse 
statutes were adopted from the California Gode, and .such, as I un- 
derstand it, has been the uniform construction placed thereon by the 
Suprême Court of that state. Russell v. EUiott, 2 Cal. 246 ; Headley 
V. Reed, 2 Cal. 322 ; Goodrich v. Mayor, 5 Cal. 430 ; Harris v. S. F. 
S. R. Ce, 41 Cal. 393; Thompson v. Patterson, 54 Cal. 542. And 
while in no case called to my attention has the précise question been 
passed upon by the Idaho Suprême Court, the décisions in Walker v. 
Campbell, 3 Hasb. (Idaho) 13, 26 Pac. 133, and Robinson v. Nelson, 
4 Idaho, 567, 43 Pac. 64, are, to say the least, not out of harmony 
with this view. 

Section 4420 apparently authorizes the entry of judgment by the 
clerk without awaiting any action upon the part of the judge of the 
court, but this it is unnecessary to décide at this time. In view of the 
fact that there is no provision prescribing that notice of the filing of 
the report shall be given to the parties, or prescribing the length of time 
after the report is filed in which either party may file objections or 
exceptions to the report, it would appear to be the better practice for 
the successful party, upon the coming in of the report, to move, after 
giving notice, that it be accepted, and that judgment be entered accord- 
ingly. It may not infrequently happen that the conclusions of law 
are not proper déductions from the findings of fact, and I can see no 
valid reason why the trial court should not direct the entry of such a 
judgment as is required by the facts found, even though not in har- 
mony with the conclusions of law reported, and so modify the conclu- 
sions of law as to make the record consistent. Such seems tô be the 
construction by the Suprême Court of California of similar statutes. 
Calderwood.v.'Pyser, 31 Cal. 333; Prince v. Lynch, 38 Cal. 528^ 99 
Am. Dec. 487. It is undoubtedly true that références were not in- 
frequent at common law, and I am not aware of any provision of the 
fédéral statutes to which such a practice can be considered répugnant. 
In Hecker v. Fowler, 69 U. S. 123, 17 h. Ed. 759 (decided in 1864, 
prior to the enactment of sectioti 914, Rev. St), notwithstandihg the 
référence was by consent, the losing party made the contention that 
the award of the référée was invalid because, as was contended, a 
United States Circuit Court has no power to authorize such procédure. 
Among other things the court says : 

"Practice of referring pending actions under a rule o( court, by consent of 
parties, was well known at common law, and the report of the référées ap- 
pointed, when regularly made to the court, pursuant to the rule of référence 
and duly accepted, is now unlyersally regardad in the state courts as a proper 
foundation of judgment." 

No décision has been called to my attention, and I am aware of 
none, expressly holding that where such référence has. been had by 
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conseînit of the parties, according to the course of the corrimôn law, the 
judgè'jOf the trial court may, upon exceptions, in the absence of a gên- 
erai rule tdthat effect, review the évidence for the pùrpose of déter- 
ra iriingwhether or not the referee's findings are supported thereby. 
It seems to be true that, as a rule, the report of the référée must be 
accepted or corilirmed by the court befbre the entry of judgment there- 
on, but I do not understand this rule to involve an inquiry by the 
court into the sufïiciency of the évidence ; the scope of the inquiry at 
such time is limited to the question as to whether or not the référée 
bas, in good faith, fuUy complied with the order of référence. If he 
has perfprmed his duty ofily in part, as appears f rotn the record, or 
his report is ép uncertaih as to be tinintelligible, or if he has acted . 
fraudulently, ôr, as it is sometimes put, if he has made "gross mis- 
takes," the court will withhold confirmation or acceptance of the re- 
port. Doubt is imported into the question as to the scope of the court's 
inquiry by thé not infrequent use of the phrase "gross mistake," or 
"gross error," in the conduct of the référée. If'is sometimes difficult 
to. détermine just what the expression is intended to mean. The fonc- 
tion of a référée is verv frequently likened to that of an arbitrator. In 
Kimberly.yi- Arms, 139- U. S. 513, 9 Sup. Ct. 355, 33 L. Ed. 764, the 
court sayi'; 

"A référence by consent of parties of an entire case for the determlnatioli f 
of ail its Issues, thongli not strictly a submissiou of the coutroversy to arbi- 
tration — a proceedlng whlch Is governed by spécial rnles — is a submission of 
the eontroversy to a tribunal of the parties' own sélection," etc. 

In Burchell v. Marsh, 58 ;U. S. 344, 15 L. Ed. 96, the court, in 
speaking of the effect of an àvirard by. arbitrators, quotes from Knox 
V, Symmong, 1 Ves. 369, as follow^s; ' 

"To inducè the court to interfère tliêre must be somethlng more thau an 
error of judgmèrit,, such as corruption in the arbitrator, or gross mistâlîe, 
either apparent 6n thé face of the award or to be made out by the évidence,; 
but in case of. mistake it must be made qut to the satisfaction of the arbitra- 
tor, and that if It had not happened he should hâve made a difCerent award." 

And then the court says : 

"Courts should be careful to avoid a wrong use of the word mistalce, aud 
by making It synonymous wIth mère error of judgment assume to themselves 
an arbitràry pov^er over awards." 

Andagain the court sàys: 

"If théy (the arbitrators) hâve givén tlieir honest incoi'rupt judgment on the 
sulijeet-matters submitted to them, after a full and fair hearing of the parties, 
they are bouiid by it." 

Likevyisç, I think that ir) case of a common-law référence, if it ap- 
pears that the référée has exercised h'S honest and incorrupt judgment 
in .finding thç fapts, after a full and fair hearing of the parties, the 
the court cannot décline to acçept the report upon the ground that the 
référée has erred in his judgment. 

In Sicard V. Buffalo Railwày Company, 15 Blatch. 535, Fed.' Cas. 
No. 12,831 the court says: 

"The anlj' question on the record Is whether the report of the référée ought 
to be sustained as a'gaitist the exceptions flled? The iindiiigs of fact made by 
-the référée' are cbnchisive." ' ' ,. 
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The rule as thus stated is not expressly made to apply to the Dis- 
trict Court, but, upon the other hand, it is not Hmited to the appellate 
court. 

In Tyler v. Angevine, 15 Blatch. 536, Ked. Cas. No. 14,306, the 
court says : , 

"The référée as to the flnding of facts stood in the place pf a jury." 

The case of Boogher v. Insurance Company, 103 U. S. 90, 2G 
L. Ed. 310, cited by counsel for the plaintifï, is not to the contrary. 
The référence involved was made under the statutes of Missouri, 
in which state the action originated, and the Missouri statutes were 
materially dififerent from the Idaho statutes, and the order of réf- 
érence made upon consent of the parties contained the express pro- 
vision that the report of the référée should be "subject, however, 
to exceptions" ; and aside from thèse material considérations the 
qiiestion now under considération was not involved, and only by 
inference could some of the gênerai expressions used be considered 
as in support of the plaintifï's contention. Kimberly v. Arms, 129 
U. S. 513, 9 Sup. Ct. 355, 32 L. Ed. 764, is also cited as being in 
support of the government's contention. That was a suit in eq- 
uity. By consent and request of ail the parties a spécial master was 
appointed by the court "to hear the évidence and décide the issues 
between the parties and make his report to the court, separately 
stating his fîndings of law and fact, together with ail the évidence 
introduced before him, which évidence shall thereby become part 
of the report, which report shall be subject to like exceptions as 
other reports of masters." It is obvious that the case is quite dis- 
similar from that at bar. 

In speaking ofthe functions of a master in chancery the court 
says that, in ordinary cases — 

"the information wlilch he may coiïinumieate by his findins s in sueh cases 
upon the évidence preseuted to liini is nierely advisory to the coult, which it 
uiay aceept iuid act upon, or disregard in whole or in part, accordiug to its 
own judgment as to the weight of tlie évidence." 

Again, the court says: 

"It is not witliin the gênerai province of a master to pass upon ail the is- 
sues in an etiuity case, nor is it compétent for tlie court to refer tiie eutire 
décision of a case to him without the c-onsent of the parties." 

It is manifest, therefore, that it was not without somè show of 
reason that the party to whose claims the findings of the master 
were adverse should hâve contended that, under the clause of the 
order of référence which provides that the master's report "shall be 
subject to Uke exceptions as other reports of masters," the find-- 
ings of the master were to be considered as merely advisory, and 
that upon exceptions thereto' by the losing party the court might, 
at its discrétion, adopt or reject them. The court declined to ac- 
cède to this contention, holding that, by the stipulation submitting 
the entire case for the détermination of the master, the parties had 
submitted their "controversy to a tribunal of the parties' own sé- 
lection, to be governed in its conduct by the ordinary rules appli- 
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cable to the administration of justice in tribunals establisfied by 
law. Its findings, like those bf an indépendant tribunal, are to be 
taken as presùmptively correct, subject, indeed, to be reviewed un- 
, der the réservation contained in the consent and order of the court, 
when there has been manifest' error in the considération given to 
the évidence or in the application of the law, but not otherwise." 
In considering the opinion of the court it must be borne in mind 
that the case was a suit in equity,' and in the consent and order of 
the coui't there Was a provision that the master's report be reviewed 
upon "liké exceptions as other Reports of masters." 

Howëver, it is perhaps unnécessary to more fully elaborate a dis- 
cussion ofHvhat the rule would be if the référence under considération 
were a référence at common law, for the reason that while it does not 
conclusively appear from the record whether the parties, when they 
consented to' the référence, and the court, when it made the order, 
contemplatéd the practice prescribed by the Idaho statutes, still, 
it is expressly declared in the written brief upon behalf of the plain- 
tiiï that it "was not a commdn-law référence, but a référence un- 
der the statute, 'by agreement of the parties * * * entered in 
the minutes,' " as provided by section 4414 of the Idaho Revised 
Statutes, ârid this contention seems to be acquiesced in by coun- 
sel for the défendants. It iswholly probable that cbunsel for both 
parties, being familiar with the state practice and with section 914, 
Rev. St. U. S. [U. S. Comp. St. 1901, p. 684], assimilating the prac- 
tice in the 'fédéral courts in actions at law to that of the state 
courts, Jhad référence to the state practice when they assented that 
the référée should make and report findings of fact and conclusions 
of law. Where similar records hâve been involved, the courts hâve 
almost uniformly held that the consent of the parties and the order 
of court were made with référence to the state practice. Newcomb 
V. Wood, 07 U. S. 581, 24 L. Ed. 1085; Boogher v. Insurance Co., 
103 U. S. 90, 26 L. Ed. 310; Dundee Mortgage Co. v. Hughes, 
124 U. S. 157,- 8 Sup. Ct. 377, 31 L. Ed. 357; Robinson v. Life Ins. 
Co., 16 Blatchf. 194, Fed. Cas. No. 11,961; Parker v. Railroad 
Co., 79 Fed. 817, 25 C. C. A. 205. If, then, the contention of the 
government be adopted, that by its consent the cause was referred 
with référence tO; the state practice, little more need be said, and a 
discussion of the extent' to which the state statutes in cases of référ- 
ence are made binding upon the fédéral courts by section 914 is need- 
less, for it was compétent for the parties, with the consent of the 
court, to submit their controversy in the manner and upon such con- 
ditions as they saw fît to agrée upon. In légal efifect the statutes of 
Idaho are to be read into and considered as a part of the agreement 
and order bf référence, and the report of the référée, regardless of sec- 
tion 914, hâs.such virtue and efïect as are given to such reports by the 
statutes of Idaho. This, as I understand it, is the clear import of the 
décisions in Dundee Mortgage Company v. Hughes, and New- 
comb v. Wood, supra. In the latter case the court says: 

"The power of a court of Justice, with the consent of the parties, to appoint 
arbltrators and refer a case pending before It, Is Incident to ail Judiclal ad- 
ministration whera the rlght exista to ascertain the facts as well as to pro- 
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nounce the law. Conventio faeit legem. In such an agreement there is notli- 
ing eontrary to law or public poliey. The Code of Ohio provides (sectiou 281) 
expressly 'that ail or any of the Issues In the action, whether of fact or law, 
may be referred upon the written consent of the parties or upou their oral 
consent in court entered upon the journal.' 2 Swan & C. Rev. St. p. 102T, c. 
87. The référence hère in question was made in the latter mode and by virtue 
of this authority." 

The plaintiff was not compelled to consent to the référence, nor 
was it incumbent tipon the court to order a référence, but if such course 
was consented to by the parties and the order was thereupon made 
by the court, ail in contemplation of the procédure prescribed by the 
Iclaho statutes, no reason is apparent why the court should now deviate 
from the course deliberately selected and entered upon for the déter- 
mination of the controversy. If either party was not content with the 
status of a décision by the référée, as the same is defined by the Idaho 
statutes, it being their right, it was their duty to décline to give their 
consent to an unconditional référence under such statutes. Having 
sought the advantage accruing to it from favorable findings by the 
référée under the Idaho statutes, the plaintifï should not be relieved 
from the disadvantage of adverse findings. In adopting this view no 
unfairness results to either party, for, at the outset, they voluntarily 
selected their tribunal, namely, a référée "learned in the law," and 
by référence to the Idaho statutes they agreed upon their course of 
procédure, and assented to the force and effect to be given to the ref- 
eree's report. Moreover, while I do not regard it necessary to dis- 
cuss the extent to which, under section 914, the Idaho state practice in 
cases of référence should furnish the rules of procédure in this court, 
I am unable to see any valid reason why, in the main, the state practice 
should be rejected. True it is that in the matter of new trials and 
bills of exception and review upon writ of error the fédéral courts 
proceed independently. Such fact alone does not make it imprac- 
ticable to assimilate the state practice in trials before référées. So far 
as I hâve been able to discover there is no controUing case defining the 
extent to which the state procédure in such cases is made binding upon 
the fédéral courts by section 914. That this section does not require 
that in ail respects the practice and procédure in fédéral courts shall 
conform to the practice and procédure in the state courts in actions 
at law appears upon the face of the statute, and the courts hâve fre- 
quently so held. The gênerai principle seems to be that fédéral courts 
will not follow the state practice where such a course "would unwisely 
incumber the administration of the law, or tend to defeat the ends of 
justice." Railroad Co. v. Horst, 93 U. S. 291, 23 L. Ed. 898. It is 
not apparent to me how the administration of the law would be un- 
wisely incumbered or justice would be imperiled by adopting the state 
rule relative to the subject matter under considération. Upon the 
other hand, if, upon exceptions like those under considération, the 
court may be required to examine the évidence for the purpose of 
determining whether the findings of fact are supported thereby, the 
labor of the référée in preparing such findings would be futile, for it 
is to be assumed that in every case the unsuccessful party before the 
référée would file with the court exceptions, which may, without much 
thought or much labor, be prepared, and thus require the court to do 
158F.— 32 
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exactly what it would be compelled to do if the évidence were taken 
by an examiner and submitted to the court foj- original findings of f act 
and conclusions of law. In this case the référée was not even directed 
to report the évidence to the court. The court must follow some rule; 
it cannôt àct arbîtrarily. In the brief filed by the Government, refer- 
ring to section 914, it is said : 

"l'Ile section last above quoted is not inteiided to deprive tlie court of power 
or authority to deal with tlie repoi-t ôf a référée as it may choose, and the 
statutes of Idaho cannot be lield to limit such power in the absence of an ex- 
press provision in the fédéral statutes." 

But it is riot my view that a court bas the inhérent "power or author- 
ity" tè deal with a referée's report in an arbitrary manner. In matters 
of such'common procédure the courts should act in accordance with 
some gênerai rule, prescribed by statute, founded on précèdent, or for- 
mally adopted and made public by the courts. There is no pertinent 
fédéral statute, nor has this court adopted any gênerai rule. In the 
absence, therefore, of a fédéral statute, and a rule of court, the court 
should follow either the rule of the common law or the procédure pre- 
scribed by the State statute. It is not contended that the rule at com- 
mon law is more libéral to the plaintifif than that found in the state 
procedtire. Indeed, it is a grave question whether the rights of the 
plaintifï to a review of the findirigs of the référée are not more cir- 
cumscribed by the common law than by the Idaho statutes; for, if 
this case should be considered as having been referred vvithout regard 
to the Idaho statutes but with référence to the corhmôn law, it might. 
with much show of reason, be contended that the décision of the réf- 
érée, in the absence of fraud or gross misconduct, is final and conclu- 
sive. ■ ' ', , ' ' 

In NewcOmb v. Wood, supra, it wàs held that "the agreement to sub- 
mit the cohtroversy to référées selected or approyed by the parties im- 
plied clearly that they iritended the award should bé final and conclu- 
sive." In .Hecker v. Fowler, cited supra, it is said that under the com- 
mon lavv, "such a report of référées is in many respects a substitute for 
the verdict 'of a jury." In' Campbell v. Equitable Life (G. G.) 130 Fed. 
786, whére, in the stipulation of référence, it was provided that the 
referée's findings of fact should "havé the same force and effect as the 
verdict of a jury," the court declitted to review the fîndings. Apparent- 
ly, therefore, the Idaho practice is, to say the least, quite as libéral as 
that at common law, aiid there is no basis for the contention that its 
adoption in the main by fhe fédéral courts would "unwisely incumber 
the admi;iistra;tion of the lâw, or tend to defeat the ends of justice." 

Parker , V. Ogdensburgh( G. G. A., N. Y.) 79 Fed. 817, is a case very 
much in point. The action was one àt law for damages on breach of 
contract. The parties stipulated that "a jury trial be, and is, waived 
herein, and the whole issues refelred" to an attorney who is named "as 
sole référée to héar, try, and déterminé," etc. Upon this stipulation 
an order of référence was made. The court held that the state statutes 
of New York; were applicable, and defined the power and authority 
of the référée. After quoting section 914, the court says : 

"Inasmuch as this statute does not provide for llke cqnformity in proceed- 
Ings to review judgments of tjiose courts, great enibarrassuieut results to the 
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defeated party where a référée appoiuted by consent, In eonformity to the 
State Code of Procédure, bas made liis report, and tlie court lias eutered judg- 
ment thereon ; nor bas the existing difticulty been substantially overcome by 
tUe rule adopted by the three fédéral districts of this state providing for mo- 
tion for a uew trial. In view of the décisions, it Is rather surprislng that 
parties to common-law actions tu the circuit court consent to such références. 
But none of the authorlties intimate that under section 914 a référence in eon- 
formity with the State practice may uot be had vvhen they do consent. It 
cannot be said that a référence would (in the language of the Suprême Court 
when discussing a state statute prescribing the manner in whlch a jury should 
be charged) 'unwisely incumber the administration of the law, or tend to de- 
feat the ends of .lustice.' Rallroad v. Horst, 93 U. S. 301, 23 L. Ed. 898 ; New- 
comb V. Wood, 97 U. S. 583. 24 L. Ed. 1085; Lamaster v. Keeler, 123 T). S. 
3iK),_8 Sup. et. 197, 31 L. Ed. 238; Amy v. Watertown, 130 U. S. 301, 9 Sup. 
et. 530, 32 L. Ed. 946. And, if a référence in, eonformity to the practice pre- 
seribed by state statute may be entered upon as such practice preseribes, there 
is no reason why it may not also be termiuated in eonformity with such prac- 
tice." 

Since writing the foregoing the case of KildufE v. Roebling's Sons 
Co. (C. C.) 150 Fed. .240, has corne under my observation. The 
views therein expressed by Judge Lacombe, who writes the opinion, 
are perhaps less favorable to the plaintiff's contentions than the con- 
clusions which I hâve reached. It is there held that the order of the 
court directing the entry of judgment is pro forma only, and that the 
court will not undertake to review the referee's conclusions of law, 
much less his findings of fact. In the course of the opinion this lan- 
guage is used : 

"Indeed, the very object of a référence Is to relieve the judge at circuit 
froœ consldering or passing upon any of the questions which hâve to be de- 
termined in arrlving at the final conclusion which is to be embodied in the 
judgment." 

It follows from the views expressed that both the motion and the ex- 
ceptions must be denied. 

The plaintifï is given exceptions, and is granted 30 days from the 
fîling of this opinion in whicti to présent for settlement a bill of ex- 
ceptions, if it desires to incorporate the exceptions into a bill. 

The clerk is directed to enter judgment in favor of the plaintifï and 
against the défendants for $117.10, the same being the amount (with 
interest) found due by the référée, also for costs of suit. 



RUSHMOKE V. SAXON. 

(Circuit Court, S. D. New ïork. .Tamiary 4, 190S.) 

Tbade-Marks and ïbade-Names— Ukfair Compétition— Fraudulent Imi- 
tation IN PoBM of Article. 

Complainant was a manufacturer of seareh llght lamps for automobiles, 
known genei"aUy by his name as the "Rushmore" lamps. He also design- 
ed a new and distinetive ornainental shell to distinguish his lamps from 
those of other malters, such peeuliar design being nonfunctional. Défend- 
ant, who wâs also a maker of lamps, copied complainant's sheil in ali 
particulars even to defects, although. as shown, the shape of such sbeli 
rendered bis own lamps less effective for use, the resuit being that in ap- 
pearance there was nothlng to distinguish his lamps from those of com- 
plainant excépt the readiiig matter on a small and inconspicuous name 
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plate which was also needlessly put iu the same place on the sliell as that 
of complainant. Défendant also sold and billed his lamps to purchasers 
, a;s "Eustomore" lamps. His lamps were however of llghtei- and inf erior 
màteriàl aiid cheaper construction, and could be and ^ere sold at a small- 
er price than couiplainants. Held, that he was chargeable with uufair 
compétition, and that complainant was entitled to an injunction to re- 
strain the same; the imitation belng clearly by design, and for the pur- 
pose of misleàding purchasers to complainant's iujury and defendant's 
advantage. , 

[Ed. Note.— ÏTor cases in point, see Cent. Dig. vol., 46, Trade-Marks and 
Trade-Names, § 83. 

Uafair compétition, see notes to Scheuer v. Slullér, 20 G. C. A. 105; 
Lare V. Ilarper & Bros., 30 e. C. A, 376.] 

2. Same— Tbade-Name— AbbitraRY Combination of WoBds. 

AVhen one bas designedly and arbitrariiy tal^en an unusual and un- 
grammatical combination of two words, even if they do suggest an idea, 
and a correct one, of the construction or utility of the article, as his desig- 
nating and distinctive name for his article o£ manufacture, and by long 
use it has egme to be so understood by the purchasers and users there- 
of, a eompetitpr bas ri6 rlgbt to uSe It for the purposes of deceit. 

[Ed. Note. — For cases in point, see Cent. Dig. voL é6, Trade-Marks and 
Trajde-Names, § 84.] 

3. Same— iNFRINGEMETîT-rBECEPTION OF PUBLIC. 

Where complainant arbitrarily seleeted the name "Flare Front," and 
used it to designate and distinguish an automobile lamp made by hlm 
from ail others for so long a time that it became associated by purchasers 
with his lamps, défendant had no right to appropriate and use sueh name 
to ald him Jn palming efE on purchasers as complainant's lamps of his 
own make which were in appearance exact duplicates of complainant's 
lamps, and such use by him will be enjoined. 

[Ed. Note. — For cases in point, see Qeut. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 84.] 

In Equity, Suit to restrain unfair compétition in trade, and for an 
account. 

See 154 Fed. 213. 

Alfred Wilkinson, for complainant. 
Grafton L,- McGill, for défendant 

RAY, District Judge. The bill of complaint herein was filed about 
January 18, 1907, and allèges unfarr compétition in trade by défendant 
in that the défendant has exactly copied the new, original, and char- 
acteristic search light shell of the complainant, and has made a pains- 
taking and wholly unnecessary and exact imitation of the complain- 
ant's shell in shape, size, weight, décoration, form, and other détails, 
so that the search light lamps of the défendant were, in appearance, 
substantially or exactly the same as the complainant's, and that défend- 
ant has put eut atid sold large numbers of his said search light lamps, 
and is proposing to sell others of the same make in large quantifies. 
Also, that the défendant has knowingly, studiously, and exactly so 
imitated complaiiiant's lamp for the purpose of misleàding and deceiv- 
ing the public, and securing, the fraudulent sale and substitution of the 
defendant's search light lamps, so imitating complainant's, as and for 
the lamps of the complainant, and for the purpose of diverting profits 
from the complainant, and securing the advantages of the réputation of 
çoinplainant's lamps and the existing demand therefor. The complaint 
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also allèges that many persons hâve beèn misled and deceived by such 
acts and imitation ail to the great damage of complainant. 

The bill of complaint also allèges that the peculiar design, form, and 
construction of his said search light lamp were new with him, and 
that in his trade with his customers and in his intercourse with the 
trade he gave to his said lamps and used, as applied thereto, the name 
"Flare Front," in connection with and to indicate his said lamp; and 
that said name "Flare Front" was originally adopted by complainant 
and used by him as the first one in connection with and as an indicating 
name for automobile lamps; and that said words were arbitrarily 
chosen by the complainant to distinguish his said lamps, and that the 
défendant has copied said name "Flare Front," and is using it in his 
catalogues and advertisements and with the trade in connection with 
his said lamps for the purposes of deceiving purchasers and palming off 
said imitation lamps as those of complainant, and to assist défendant 
in the fraudulent sale and substitution ;of defendant's lamps as those of 
complamant. Also, that défendant has sold his imitation lamp as and 
for the Rushmore lamp, ^ndhas represented that his lamps were the 
Rushmore lamps, and ha.; so billed them to purchasers. AU this is 
denied by the défendant except he admits, in substance, in his évi- 
dence and proofs at least, that since complainant commenced manufac- 
turing and selling his lamps défendant has adopted the same style and 
form of manufacture, descending to détail, and has sold same. The 
défendant claims however that before he commenced making lamps 
in the same form and style of complainant's lamp that others had donc 
the same thing, and that he, therefore, was only copying a lamp in 
gênerai use and made and sold by many différent parties. Défend- 
ant dénies any purpose to defraud or injure the complainant or to palm 
off his lamps as to complainant's manufacture. The défendant also 
insists that he has sufficiently distinguished his lamp from the "Rush- 
more" in that he has placed a plate thereon, showing to the trade and 
ail purchasers and users that it is of his manufacture, and not the Rush- 
more lamp. 

The défendant was called as a witness, subpœnaed by the complain- 
ant, and he testified, among other things, that he is the proprietor and 
the manager of the Manhattan Lamp Works in New York City, and 
that he manufactures and sells the lamp marked "Exhibit B, Saxon 
Lamp," and that he commenced their manufacture about October, 1906. 
On cross-examination the défendant was asked by his counsel the fol- 
lowing question: "The lamp made and sold by you is, to ail external' 
appearances exactly like the lamp made and sold by the complainant, 
Rushmore. Please explain how you came to make a lamp of this con- 
struction?" The answer was: "My idea was to make a lamp exactly 
the same as the Rushmore, so that some of my customers couîd bave a 
Saxon lamp as well as a Rushmore." The next question was: "Did 
you hâve in mind that your customers would suppose your lamp was a 
Rushmore lamp?" The answer is: "I do not believe they could for 
my name was on the lamp. Q. Did you ever intend that they should so 
suppose ? A. No." He then stated that he put his name plate on the 
lamp at a point exactly corresponding to that at which complainant's 
name plate is exhibited on his own lamp. This witness also testified 



502 158 FEDERAL REPORTER. 

that on' thèse lamps he put différent name plates or différent names, 
but he could nbt, or at least did not, give but one or two of thèse names. 

The lariip' in question designed and made by the complainant, as 
the évidence shows, is a superior and popular search hght or acétylène 
gas lamp for automobiles. While automobiles in the large cities are 
coming, into Use for gênerai purposes, they are largely an article of 
luxury sô to speak. On account of their cost, they are used largely by 
persons bî wealth who look much to the style and appearance as vvell 
as to the solidity, strength, and durability of the machine. Few pur- 
chasers or owners know anything about the mechanism, and as a rule 
they know lèss as to the quality of the materials used in their con- 
struction. The sfearch light lamp is always prominent and attractive 
upon an automobile, and in the daytime should be of attractive and 
pleasing design, thus making it ornamental. Thç resuit is that the de- 
sign and appearance of the shell of this lamp are of greàt importance, 
and, if pleâsing to the trade, to purchasers, and users a particular style 
or f orm of construction may be • of great value, very popula'r, and 
meet with large sales, even if it be no better or of no greater practical 
utility, thàn one of much cheaper construction. Knowing ail this from 
expérience, and ttiuch more, in December, 1905, Rushmore deemed it 
wise to design an ornamental and distinctive inclosing shell for his 
lamps for automobiles, which would give notice and a guarantee to 
his customèrs that they were seburing the Rushmore lamp. The évi- 
dence shows, and it is practicaliy' Conceded, that this was a superior 
lamp. In JànUary, 1906, Rushmarie exhibited this structure of his at 
the automobile show in Madison Square Garden, New York Gity, and 
it was'therè seen by many thousands of people, particularly by those 
interested iri automobiles and automobile construction, fixtures, and at- 
tachments; The évidence tends to show, and establishes to my satis- 
faction, that the complainant, Rushmore, was the first to design this 
shell for search light lamps, known as the "Rushmore Lamp," Exhibit 
A in the pi'oofs. It is distinctive in its type, form, ornamentation, and 
pecuharities. The particular form and appearance of thèse external 
parts are, almost without exception, nonf unctional. Rushmore's lamp 
has a new and arbitrary forfn oi front door, rear cover, and ventilator. 
Thèse he combines in one lamp, ^and then dressed up or ornamented 
the shell with arbitrary curves, beads, etc., and thus had a shell which 
was characteristic, novel, and attractive in appearance. AU this the dé- 
fendant copied to the minutest détail.: 

In November, 1906, the complainant was first informed that de- 
fendant was making and putting his imitation lamps on the market. 
He found no wày to get certain proof until during an automobile 
exhibition at Madison Squarei Garden held in January, 1907, the 
complainant, through one J. E. Kelly, then and there purchased "Ex- 
hibit B, Saxon Lamp," at defendant's booth where he was exhibiting 
lamps and taking orders. Kelly told the persons in charge he had a 
customer who wanted a pair of Rushmore lights; that as the price 
was high he wanted something; he xould put in as a Rushmore light 
at a lower cost. The persons in; charge told him they had a hght 
they called the "Rushmore" light; and told Kelly they were an exact 
copy of the "Rushmore," if not better, and that ail the parts were 
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tlie same, and sold him a pair of the 8-inch size. Kelly asked for a 
receipt, and received one reading: 

"Saxon Motor Larnps. 
"Manhattan Lauip Works. 

ôao West 28th Street, 
New York. 
"Ur. J. E. Kelly, 1/17, 1907. 

1 p. iso. 8 in. 1 Itushmore lauips 3.5 '2~> 

2% for cash 70 

31 55 
"To be called for at 10 A. M. 
"Paid. S. Sklare." 

Kelly called at defendant's factory and obtained the lamps the 
next day. As this lamp is in évidence, a comparison shows that it 
is identical with Rushmore's, even to errors in construction and im- 
material and unnecessary détails, so far as external appearance is 
concerned. Rushmore thus describes the reseniblance between his 
lamp and defendant's lamp : 

"It resembles it partieularly in the use of screws upon parts that are 
Molderecl together where we use screws solely to hold the parts together ; lu 
the use of the needlessly large side socket with two set screws; in the use 
of very large rivets in the lower veutilator ; in our 1906 lauips of this size I 
made a mistake in the punches and dies which corupelled me to use rivets 
uiueh larger than required for strength or appearauces. Thèse large rivets 
are eopied in the Bxhibit B lamp. Likewise the castings of the hinges and 
catch on the front door are so exact in every détail aiid reproduce everj- 
minor defeet In siuiilar parts in my lamp as to indicate to niy satisfaction 
tliat the défendant siuiply renioved thèse parts from one of my ligUts and used 
Ihein in the foundry instead of making patterns of his own. Likewise the 
i)urner in the Exhibit B lamp is placed at a point very close to tlio rear of 
the lamp, so that it closély resembles my lamp, althongh wheii so placed the 
flanie cannot be at the exact focal point of the cheaper and longer focal lenf 
nurror which he eniploys. Q. 32. (Compare said Exhiblts A and B as to 
weight. A. The Exhibit B lamp weiglis approximately 8% pouuds ; whereas 
the Exhibit A lamp weighs approximately 11%, pouuds. Q. ."ÎB. Wliat does 
this différence in weight indicate? A. Tliat the brass sheets from which Ex- 
hibit B lamp was made are very much lighter and <'heaper ; tliat the lens 
mirror is very much smaller of thinner section, and of glass of much less 
density. Q. 34. IJoes this différence in weight make any différence in your 
opinion of the comparative cost of the two lamps? A. It makes a very great 
différence, because of the lower first cost of the material, reduced loss in 
waste material, and in the miich lower cost of the class of worliinanship re- 
<iuii-ed to make up the ligliter niaterial. Q. 3.5. Will you briefly'poiut ont any 
features of structural .superiority or inferiority in tliese two lamps? A. In 
the first place the lens mirror is of very much smaller diameter in the E.ichil>it 
B lamp. It is a much flatter eurvature, very inferior glaSvS, with tlie resuit 
tliat its focal point is so far in front of saine that it is not possible to move 
the burner in the Exhibit B lamp far enough forward so that the inferior 
lens mirror may '.;ven operate at its best eliicieney. In placing this burner 
so far back in order to copy my lamp the lamp is so made that it cannot givc 
as good satisfaction and service as if tliere was no such a deliberate effort 
at imitation. In lights of my manufacture customers liave learned that a 
distiiictive feature is the location of our burner very crlose to the rear end of 
the lamp. As to other détails of mechanical construction, wliereas in my 
lamp I employ heavy endless brass rings on the front and hack of the cyliii- 
<ler which are sec-ured by rivets, the Exhiliit B lamp lias cheaper uoncontinu- 
nus rings joined together only by soft solder. Wliereiis the hinges in my 
I.iuip are accurately flnished in the milling machine; In the Exhibit B lamp 
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the parts' are put together wlthout' sucii flnishing. In my lamp the front 
glass is held In place between rings of ftsbestos; in tho Bxliiblt ,B lamp tliere 
is no sueli pacljing. In my liglit, ,tlie parts are ail made of sufficient streiigtli 
that tliey are heid together solely t>y , tïie serews and rivets ; in tlie Exbibit 
B lamp I notice that variotis parts, bamely; tlie top ventilator, side sockct 
liinges, bottom ventilator, are seeured largely witb solder." 

This, if true, and I find that it is, substantially, shows more than 
a purpose tô make and sella lâmjj like or similar to the Rushmore 
lamp. Evidently the purpose was to copy in design and appearance 
to the smallest détail the Rushmore lamp, and induce users and pur- 
chasers and the trade, so far as possible, to think this was a Rush- 
more lamp and purchase and use it as such. The name plate was 
small and put,' unnecessarily, in the very place where Rushmore 
placed his. . There was nothing to attract attention to this plate, 
and eyen had attention been called to it, but few users or purchasers, 
would hâve understood or would understand'it was not a genuine 
Rushmore lamp, unless iamiliar with the fact that Rushmore put his 
own name on ail lamps of his own make. It was inferior in construc- 
tion and material and utility to Rushmore's and could be sold for far 
less at a profit. To the inexperienced thèse facts were not apparent, 
however. Rushmore had sold between 8,000 and 9,000 of thèse "Flare 
Front" lamps in' 1906, but after thèse imitations came on the market 
Rushmore's sales ' fell off and he'was compelled to reduce priées to 
hold his trade. That this was due to thèse acts of défendant canriot 
be doubted. They were the natural and probable results. They must 
hâve been foreseen and intended by the défendant, assuming him to 
be an intelligent 'tnan, which, evidently, he is. The complainant also 
produced the testimony of other witnesses tending to show, and show- 
ing to my satisfaction, that persons were confused and misled and 
deceived, and that they naturally would be, and could not at a short 
distance tell the bne lamp from the. other. That défendant was send- 
ing out to the trade thèse iniitation lamps as Rushmore lamps is 
further shown by a bill made out in the handwriting of a Mr. Bar- 
ron, the bookkeeper of défendant, whose first name he did not re- 
member, so he could not be traced and foUnd, to J. W. Leavitt & Co. 
of San Francisco, Cal., December 10, 1906, for lamps, among which 
are billed — 

"2-7" Imitation Rushmore, 6.50 13 00 

2-8" Reg. Rushmore, 9.50 .19 00 

1-8" Reg. Rushmore 12 55" 

The défendant admitted this bill was on his letter head, and was 
sent from his place of business, but said "the names 'Imitation Rush- 
more' and 'Regular Rushmore' hâve been inserted without my knowl- 
edge or consent." He could not remember whether or not he sent 
lycavitt & Co. letters stating he could supply them Rushmore lamps, 
or lamps in imitation of Rushmore, but admitted the entries in the 
bill were regular, made in regular order, and that the whole bill, 
except the printed part, was in the handwriting of that bookkeeper. 
I cannot crédit the statement that this bookkeeper inserted those 
charges without the knowledge or consent, express or implied, of 
défendant. Hé would not hâve assumed to do such a thing without 
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autliority from his employer. Evidently this bookkeeper understood 
the purpose of the imitation, and was carrying out the purpose of 
liis employer, if not his express instructions. Rushmore testified that 
the name plates he saw on the imitation lamps sold by défendant 
had "a small and almost indistinguishable name plate." It seems to 
me that when the défendant copied Rushmore in every détail except 
functions, and quality of material, and weight of material, etc., in 
short, as to appearances, he had a purpose. This purpose is made 
évident when we look at what he did in putting the imitation on the 
market. That he did defraud and injure the complainant and, to 
some extent, the public, cannot be questioned. That his acts led 
to confusion in the trade and among purchasers and users is self- 
evident. The results could not be otherwise. A person must be 
held to intend the known and reasonably to be apprehended consé- 
quences or results of his own acts when such acts are knowingly and 
intentionally done. Aghew v. United States, 165 U. S. 53, 17 Sup. 
Ct. 243, 41 Iv. Ed. 624, w:here the following charge was said by the 
Suprême Court to be unexceptional as matter of law, viz. : 

"ïhe law présumes that ever.v man intends tlie legitimate conséquence of his 
own acts. WrongfuI acts knowingly or intentionally eonimitted can neither 
be justified nor excused on the ground of innocent intent. The eolor of tlie act 
détermines the compiexion of the intent. The intent to in.iure or defraud is 
presimied when the unlawful act, which results in loss or injury, is proved to 
hâve been knowingly committed. It is a well-settled rule, which tlie law ap- 
plles in both criniinal and civil cases, that thé intent is presumed and in- 
ferred from the resuit of the action." 

This rule is inexorably applied in criminal cases, and is clearly 
applicable in such a case as this. The rule applicable in ascertaining 
intent is admirably stated in vol. 4, Wigmore on Evidence, pp. 3388, 
3389, 3390, § 2413, as follows: 

"The éléments of an act, in themselves considered, being Its subject, its 
terms, and its final utterance (ante, § 2404, par. 1), it is obvions that thèse 
must ail be preceded and brought into being by some sort of volition or intent. 
The resuit, however, that is thus brought into outward being does not always 
correspond with the inward intent; and the problem thus arises (ante, § 2404, 
par. 2) how far either the expression or the intent shall be treated as legally 
paramount the one to the other. * * • In order to solve the problem, it is 
indispensable that the différent possible meanings of the words 'intent' or 'in- 
tention' be kept apart, and that the distinction between 'voUtion' and 'inten- 
tion,' in the proper sensé of the words, be establlshed. * * * It may be 
assumed, then, that there must at least be a volition of some sort preceding 
every légal act. But it is aiso apparent that the act, as expressed and ap- 
prehensible to the world at large, or to the other party in particular, may 
not be such an act as was intend éd. In those cases, then, where a volition 
was exercised, but the outward conséquences were not produced according to 
intention, are we to say that because there was a volition, the person is 
necessarily to be flxed with ail the conséquences, of whatever sort they be? 
Or are we to say that, because there was no intention of certain conséquen- 
ces, the ijerson is necessarily not to be flxed with them? We are to accept 
neither solution in this absolute form- The latter solution is not fair to the 
community dealing with the person. The former solution is not fair to the 
person himself. No practical System of law could be content with either. 
applied in rigid uniformity. The establlshed doctrine of tortious responsibil- 
ity suggests an analogy and provides a solution. We are to fix the person 
with such expressed conséquences as are the reasonable resnlt of his volition 
Id other words, the act as legally effective will be determined in respect to 
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the three eleinents 6t subject; tetms, aud flnality, by that expression of It 
whieh l'esults, to the other person in the transaction, as the conséquence, 
reasonal)ly to hâve been antlcipated nnder ail the circumstauces, of the 
volition of the actor. ïhis avolds on the one hand the impraeticallty of the 
merely external standard, so far as it would hâve held the person liable 
for an apparent act which was not the reasonable conséquence of his conduct ; 
and, on the other hand, it avolds the impracticality of the merely iiïternal 
standard, so far as it would hâve exouerated tlie person from an uuintena- 
ed conséquence whlch he ought to bave foreseen and migbt hâve ax-oided. 
in short, it adapts, to the gênerai doctrine of légal acts, the test of négli- 
gence, i. e., responslbility resting on a volition baving conséquences which 
ought reasonably to bave been foreseen." 

It i§: always difficult to obtain évidence in such cases. Those who 
knowiiiglY participate in the wrongdoing are loth to divulge, and 
those iq the trade whô hâve been deceiyed and who, in turn, bave in- 
nocently misled others by selling tHem the imitation article when 
they supposed they were selUng the genuine, and the purchaser sup- 
posed he was getting the génuine, are slow to confess or admit the 
imposition. In short, it is not usual for à dealer to admit, unless 
necessary, that he has been imposed upon, and even the owner ôf a 
machine who discovers that he has purchased and is using an inferior 
lamp, when he supposed he had the genuine, is slow to announce the 
fact. This is the common expérience of matikind. Rushmore was 
under no obligation to await further developments — further deceit, 
further injury. He was under the necessity, would he protèct him- 
selî, of acting pfomptiy. "Wrongs wHich are the probable resuit 
of given means should be prevented, not awaited." Lanahan v. John 
Kissel&:S6n (C. C.) 135 Eed, 899-90:3. 

In the judgment of this court the complainant has established his 
case on this brarich of it by such a prépondérance of crédible évidence, 
much of which has not been referred to, that it is made out beyond 
a reasonable doubt. Even if the évidence is not sufficient to estab- 
lish that'persons hâve been actually deeeived, it is all-sufficient that 
"the resemblance is svich as would be likely to causé the one mark to 
be mistaken for the other." Amoskeag Mfg. Co. v. Traîner, 101 U. 
S. 51-63,. 25 L. Ed. 993; ,,N,ational Biscuit Co. v. Baker (C. C.) 95 
Eed. 135. Thé user, not the dealers, are the ones to consider. . Same 
casés;. ,'I think this case issqiiarèly within Enterprise Manufacturing 
Company' V, Landers, Fra,r.y'"& Clalrk (Ç.' ,C. A., Second Circuit) 131 
Eed. 340, -ôS C. C. A. 5S!f, whefe the facts were quîte similar. In 
that case, among other things, Judge Lacombe, in giving the opin- 
ion of tlie court, said : ' ', , ' 

"But défendants «^yerlopkied, the fact that , a court of equity' wtll not allow 
a nian tq palm pff bis goods, as.fbosp of anqtber, wbetber bis, représentations 
are made ;by wordiOf nionjth^ 9j?,.flibire subtly, by sinitilatiug the coUôcatiou of 
détails of.appearançe ; te whlçh.tbe consuming public bas coiue to recogiiize 
the prcidneti-pf his çonipétitQr.JT .', ; 

And i as to what constitutes uijfair trading, and as, to the proof 
necessary, he also said : r:',;^.,; 

"This is a inost aggravated case, of unfàlr trading, rsùàlly, in thèse cases, 
the défendants so dress tbelr igpods as to présent a nuniber of poitits of dif- 
férence, on, which they rely ,wben çhàrged .^yith intent to deccive; Insisting 
that, àlthough there may be resemblances, the differenctes are so great as to 
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preelude any idea that they had sought to produce confusion. Ilere, on tlie 
coutrary, they hâve not only conformed their goods to complainant's in size 
and gênerai shape, wliicli was to be expected, but also in ail iniuor détails 
ot" structure — every line and curve being reproduced, and supertluous métal 
put iuto tbe driving wheels to produce a strikiug characteristic effect— while 
the goods are so dressed wlth combiuatioiis of color, with décorations repro- 
duced or closely Kiniilated, with style of iettering and détails of ornamenta- 
tiou, that, except for the fact that on tlie one niill is fonnd tlie complainant's 
name, and on tlie other the défendant'», it would be very dilticuit to tell theni 
ai)art. It is elenieutary law that, wheu the simulation of well-known and 
distinctive featiares is so close, the court will assume tliat défendants intend- 
ed the resuit tliey liave accomplished, and will flud an intent to appropriate 
the trade of their corapetitor, even though in tlieir instructions to their own 
seiliug agents they niay caution against oral misrepresentations as to the 
manufacture of the goods. ïhere is évidence to show that purchasers hâve 
l>eeu decPived as to the identity of thèse mills, but, in the case ot a Chinese 
copy, sueh as défendants offer to the public, such proof is hardly needed." 

See, also, Marvel Co. v. Pearl, 133 Fed. 160, 66 C. C. A. 226, 
where the court points out the distinction between imitating the 
functional and mechanical construction essential to the proper opér- 
ation or making of the device and imitating the gênerai form and 
appearance or ornamentation essential to commercial success from 
the standpoint of taste and attractiveness. Hère, défendant was not 
striving to make as good a lamp as complainant's, but one he could 
sell as and for it. 

Corning to the other branch of the case, the alleged unlawful ap- 
propriation and use of the name "Flare Front," we fînd more difficulty. 
That name, in no grammatical sensé, is descriptive. But a descriptive 
name, or a name which to some extent is descriptive, if this be such, 
niay corne to hâve a secondary meaning, one which when heard or seen 
indicatés to the trade, and to purchasers and users of a certain article, 
the goods or manufacture of a certain maker; those of the one tising 
the name, and no other. It then becomes the trade-name of that par- 
ticular manufacturer using it to designate his goods, and as such is 
entitled to protection, provided he solely and arbitrarily selected and 
appropriated it. This is true when another making the same article 
in close imitation applies to such imitation the same name, and also ap- 
plies it to the same article not made in close imitation, if it be donc to 
defraud and palm ofï such goods or article as the manufacture of the 
one fîrst arbitrarily selecting and using the name as a distinguishing 
one for his goods. Of course it must be so used to deceive the con- 
sumer. There can be no question that the complainant, Rushmore, ar- 
bitrarily selected the name "Flare Front," and used it to designate 
and distinguish his lamp from ail others. "Flaring Front" and "Flar- 
ed Front" had been used by others, in connection with other words, in 
giving a description of their lamps.. For instance in defendant's Ex- 
hibit "Solar Catalogue of 1904," put out by the Badger Brass Manu- 
facturing Company to advertise. and illustrate their lamps, and on 
which défendant relies, we fînd, "Generator Lamps," Illustration — 
"Model 64A and 66A are high grade lamps of rakish design and for- 
eign style, giving a long effect to car. Made of brass, except front, 
lens, rim, and back are of copper ; doors open only in back which holds 
mirror reilector. Flared fronts are aluminum lined." This isclearly 
descriptive of a class of lamps; certain ones of which hâve "flared 
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fronts," aa4 the term "flared fronts" is not a distinguishing narae giv- 
en tO'tfiose Jamps which hâve a flaring front. It is not a nanie gîven 
to the lamp at ail for any purpose. It means simply, that , the flared 
fronts of lamps having such fronts are aluminum lined. The words 
"flared fronts" are not used to indicate the lamps of the Badger Brass 
Manufacturing Company. Not so with Rushmore's novel sélection 
of the name "Flare Front." "Flare" is a verb and also a noun. 
"Front" is a noun. The words "Flare Front" are simply the novel 
and unusual use of two nouns and either a compound Word not used 
by anyone before, so far as appears, or the meaningless combination 
of a verb with a noun or an arbitrary, ungrammatical, meaningless 
(grammatically spCaking) combination of two words, nouns, for a pur- 
pose^the purpose of giving an unusual and a distinguishing and dis- 
tinctive name to fhis article of manufacture. The participles of the 
verb "flare" are, past "flared" présent "flaring." Participles are prop- 
erly usèd as adjectives. Verbs alone are not. Nouns may be used as 
adjective modifiers. But they are of two kinds, possessive and ex- 
planatory, as Solomon's temple, and, Hughes, the Governor. Hère 
"front" is not used to explain "flare," and "flare" is not properly used 
to explain "front." It should be "flared front" or "flaring front." We 
would hardly say "robin bird/' but "the bird, a robin," etc. Hand is 
a noun; saw is a noun. We say or write handsaw as one word or 
hand-saw as a compoUnd -word. Hence in the. Badger Catalogue, 
Exhibit "Solar Catalogue of 1904," we hâve the Word "flared" properly 
used as an adjective to indicate à certain kind of fronts. Those spread 
out or one which will cause the light to wave or flutter or burn with a 
flaring flame. AU this is usual and clearly and properly and gram- 
matically descriptive. Rushmore did not sélect or . make a compound 
word, as it is not hyphenated and could not be, grammatically, if he 
used the verb. Clearly, in using the word "front," he intended the 
mechanical front of his lamps, not the light it would giveor the func- 
tion it would perform. He used the word "flare" as an adjective prob- 
ably, but, îf so, he used it improperly, and ungrammatically, strictly 
speaking, and arbitrarily, and intended so to do in order to coin a new 
and a distinguishing name for his lamp. It might indicate that his 
front was one that would cause a glaring, wavering light to emanate 
therefrpm, or that the front spread outward, or that it was an "ostenta^ 
tious" showy lamp or front. See Century Dictionary. It became his 
trade-name after long use as surely as would hâve the use of any name 
absolutely unknown to the English language. It was a new coinage 
and a cOinage for a legitimate purpose, and was so appropriated by 
complainant. Défendant had no right to appropriate it to aid him in 
palming off on purchasers and users the lamp of défendant as that of 
complainant's manufacture. This is what the défendant did, and in 
the Saxon Catalogue of Automobile Eamps we find him illustrating 
and advertising the "Flare Front, ail brass search light," one of which, 
to ail external appearance, is an exact duplicate of complainant's "Flare 
Front search light lamp." Rushmore describes his as "the new flare 
front search light" and spécifies that this has "a large flaring front." 

My attention is called to patents to Miller, to Gray, and to Williams 
as showing thé use of bicycle and vehicle lamps with flaring fronts. 
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and described by Miller as "a large flaring lens-holding collar D, ex- 
tends forward from the front portion A," etc., and by Williams as 
foUows : "The opening at the front is surrounded by an outwardly-flar- 
ing reflector," etc. Thèse are natural and grammatical descriptions, 
but hâve no tendency to show that any one ever used the distinguish- 
mg words "Flare Front" prior to their arbitrary adoption by the com- 
plainant. Complainant does not contend that "Flare Front" had corne 
to be the sole distinguishing name by which bis lamps were demanded, 
sought, sold, and purchase,d by dealers or users. Usually they knew 
the name of the maker, and f requently asked for the Rushmore lamp. 
However, this fact does not defeat complainant's remedy. 

Unf air compétition in trade, when f ound to exist, should be discour- 
aged, not encouraged or sanctioned, and the restraining power of the 
court extends to the use of ail the means and devices resorted to by 
the oflfending party to consummate it. Some particular act, which, 
standing alone, would not cQnstitute unfair trade, may be restrained 
with others, ail together constituting the unfair trade process resorted 
to. Hopkins, Unfair Trade, pages 87 and 88, § 40; Lever v. Goodwin, 
4 R. P. C. 492-506 ; 36 Ch. Div. 1 ; 57 L. T. 583 ; 36 W. R. 177. In 
the case frrst cited Lord Justice Cotton said: 

"There may.be no monopoly at ail In the indlvidual things separated, but 
If the whole are so joined together as to attempt to pass off. and to hâve tlu; 
effeet of passing off, the défendants' soap as the plaintifCs', then, although 
the plaintiffs hâve no monopoly either in 'Self-Washing' or 'Self-Washer' or in 
the parchment paper or in the spaced printing, yet if those things in whioli 
they hâve no sole right are so combined by the défendants as to pass ofC the 
défendants' goods as the plaintiffs', then the défendants hâve brought thcm- 
selves within the old comtaon-law doctrine in respect of which equity will 
give to the aggrieved party an injunction in order to restrain the défendant 
from passing off his goods as those of the plaintifE." 

Hopkins further says, page 88 : 

"The doctrine of unfair compétition, by which the use of descriptive words 
bas sometimes been restrained, has engrafted upon it this imjiortaut qualifi- 
cation — that in no case will the use of a merely descriptive word be restrain- 
ed as deceptive, unless in circumstances which show fraud on the part of 
the user." 

Such is this case as to the words in question. 

It is settled by scores of décisions that one may not use "his own 
name, or that of another, in a manner willfuUy calculated to deceive 
the public into a behef that his goods are the goods of the plaintiff 
who beats the same name. This présents a state of facts that war- 
rants the invocation of the injunctive power of equity ; the décisions 
being practically unanimous." Hopkins, Unfair Trade, page 106, 
§ 53 (b). See cases there cited. "Where the name is one which has 
previously thereto come to indicate the source of manufacture of 
particular devices, the use of such name by another, unaccompanied 
by any précaution or indication, in itself amounts to an artifice cal- 
culated to produce the déception alluded to," etc. Hopkins, Unfair 
Trade, p, 107, § 53 (b). See cases there cited. 

In California Fig Syrup Company v. Improved Fig Syrup Co. (C. 
C.) 51 Fed. 296, 297, Mr. Justice McKenna, then Circuit Judge, now 
of the Suprême Court, U. S., said: 
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"Respondeiit urges tbat the vvords 'Syrup of Figs' are desoviptive, and that 
complainànt deceives when it uses them to d'esignate its compound. The de- 
ceit dQ6s not appear on the face of the blll, and it is unimportant if tliey are 
descriptive. ïhe question is now, not whether complainant has the exclusive 
right to use the words 'Syrup of Figs' or 'Fig Syrup,' but it is whether re- 
spoiidont has, by use of them aud other words, and by the other imitations 
alleged aûd exhiblted, so far imita ted the form of complalnant's device and 
description to represent its goods as its goods, and appropriate its réputation 
and tradSi The gravamen of the actioni is the simulation of complalnant's 
devices and the dec;eption of purchasers. This is the principle of the best- 
considered cases, uniting them, notwithstanding their diverse facts." 

Thèse "syrup of fig" cases weré up in Improved Fig Syrup Ce. v. 
California Fig Syrup Co., 54 Fed. 175, 178, 4 C. C, A. S64 ; Califor- 
nia Fig Syrup Co. v. Stearns (C. C.) 67 Fed. 1008 ; California Fig 
Syrup Co. v'. Frederick Stearns & Co., 73 Fed. 812, 814, 20 C. C. A. 
22, 33 L. R. A. 56; California Fig Syrup Co. v. Warden (C. C.) 
95 Fed. 132; Clinton E. Worden & Co. v. California Fig Syrup Co., 
102 Fed. 334, 42 C. C. A. 383. The Warden Case was reversed by 
the Suprême Court of the United States (Warden v. California Fig 
Syrup Co., 187 U. S. 516, 23 Sup. Ct. 161, 47 L. Ed. 282), but on the 
point that plaintifif had misrepresented its goods, and was not en- 
titled to the protection of a court of equity. The Suprême Court, 
however, took pains to affirm the lower court on the point under dis- 
cussion in the case at bar, and said, page 527 of 187 U. S., page 163' 
of 23 Sup. Ct. (47 L. Ed. 382) : 

"The courts below concluded, upon the évidence, that the défendants sold 
a médical préparation named, marked, and paelied, in Imitation of complaiu- 
ants' medicine, with the design and intent of deceivlng , purchasers and in- 
ducing them to buy défendants' préparation Instead of the complalnants'. We 
see no reason to dissent fr.om that conclusion, and, if there were no other 
questions in the case, we should be ready to affirm the decree, awarding a 
perpétuai injuuction, and an account of- the profits and gams derived from 
such unfair and dishonest practices." 

It is of course true that every one is, at liberty. to use the ordinary 
descriptive words of the English language to describe goods of his 
own manufacture. But when one has designedly and arbitrarily tak- 
en an unusual and an ungrammatical combination of two words, even 
if they do suggest an idea and a correct one of'the construction or 
utility of the article, as his designating and distihctive name for his 
article of manufacture, and by long use it has corne to be so under- 
stood by the purchasers and users thereof, a competitor has no right 
to use it for the purpoéè of decèit. This is especially true even in 
cases when the combination is of letters merely. And, even if the 
letters used in the combination are not the same and the sound, when 
pfonounced, is not the saine, if the, idea conveyed be the same, and 
traud or confusion results, or is likely to resuit, there is unfair com- 
pétition in trade. Thus, in National Biscuit Co. v. Baker et al. (C. 
Ç.) 95 Fed., 135, the word "Uneeda" read "Ybu need a biscuit." 
The défendant used the Word "Iwànta." This read "I yfânt a bis- 
cuit." Judge LacQmbe held "both name and dress," referring to the 
package, "are clèarly calctilated to rhislead." As the dress or package 
and the word weré togethef used tb defraud, Judge Lacombe en- 
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joined the use of both. Quite likely he would not hâve enjoined the 
use of "Iwanta" alone, if that had been ail défendant did. 

Hère, défendant takes the précise combination of words, violating 
the prevailing rules of dictionary and grammar as well as complain- 
ant's rights, ail for the purpose of defrauding him and the purchasers 
and users of the lamp. I think it a clear case for an injunction. An 
extensive collection of pertinent cases will be found in Hesseltine, 
The Law of Trade-Marks and Unfair Trade, pages 372 to 279, in- 
clusive. 

There will be a decree for the complainant, covering both the mak- 
ing and selling of the shell and the use of the words, with costs. 
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FISHBURN V, SAMB. 

(Circuit Court S. D. New Tork. January 2, 1908.) 

Carbiees— Refusai, to Pebfoem Oonteact of Cabeiage— Rights or Passen- 

OEBS. 

Plaintiffs bought tickets which entltled them to transportatlon as second- 
class passengers on defendant's steamships from Jacksonville, Fia., to 
New York, with the privilège of â stop-over at Charleston, S. C, the re- 
malnder of the voyage to be made on any of défendants vessels which 
Btopped at Charleston. Plaintiffs, after stopplng over, boarded a vessel of 
défendant at Charleston, which was about to sali for New York. As 
found tiy the jury they showed their tickets to the purser and the captaln 
who told them that because they were colored mên they would only be 
takèn In the: steerage, and that unless they were wilUng to go as steerage 
passengers they could get off. The vessel in f act carrled second-class pas- 
sengers, and had accoramodatlons for the same. Eelà, that plaintiffs were 
not bound to aceept either alternative so ofCered, but were withln their 
rights In staying on the vessel and insistlng on the accommodations to which 
their contràcts entltled them ; that such accommodations belng persistently 
refused they were not obliged to surrender their tickets when demanded, 
and their refusai to do so did not préjudice their right to recover damages 
for breach of eontract, or for mlstreatment by the officers of the company 
whlle on the vessel. 

Motion by détendant to set aside the verdicts îp this case in favor 
of the plaintiffs, and for new trials on exceptions to the charge of the 
court. 

Robinson, Biddle & Benedict, for the motion. 
Franklin Pierce, opposed. 

RAY, District Judge. The évidence in thèse cases, tried together 
with a separate verdict in eaçh, was substantially undisputed that the 
défendant is a corporation engaged in running steamers carrying pas- 
sengers between the state of Florida and the state of New York. It 
is a common carrier of passengers. That in the month of March, 
1903, it sold to each of the plaintifïs a ticket for a second-class pas- 
sage from Jacksonville, Fia., to the city of New York, with the right 
and privilège to stop oflf at the port of Charleston, S. C, and go on 
to New York by some other steamer on that line at a later date, 
Each plainjtiff availed himself of the. stop-over privilège, ^nd took 
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from the proper officer of the Comanche on which steamer they first 
took passage another voucher or ticket directed to the proper officers 
of the Company directing and requesting them to give to the plaintiiïs, 
respectively, passage from Charleston to the city of New York. In 
légal efifect thèse tickets gave to thèse plaintiffs the right to be car- 
ried from : Charleston to New York, on any vessel of the défendant 
which carried second-class passengers within the time limited — which 
was April 30, 1903. This was not questioned on the trial. The court, 
referring to thèse substituted tickets, charged the jury "It," refer- 
ring to the ticket, "did not specify what steamer or vessel he was to 
come upqn, and under thèse tickets he had a right — the plaintifif had 
the right — to come on to New York on any vessel of the défendant 
which carried second-class passengers, whether it had second-class 
accommodations in point of fact or not, if it actually carried sec- 
ond-class passengers, and was not limited to certain specified indi- 
viduals, then, of course, he would bave the right to come on any 
one of defendant's vessels which was actually engaged in carrying 
second-class passengers." This was not excepted to: 

Within the time limited the plaintiiïs went to a vessel of the défend- 
ant at Charleston — the Arapahoe — which was running on this line 
from Floridà to New York, and was about to leave Charleston for 
New York on a regular trip, and entered the vessel. The claim of 
each of the plaintiiïs is that as they entered the vessel they were met 
by the purser who stated to them, in substance, wheh they pro- 
duced and showed their tickets, which they did, that they would 
hâve to go- in the steerage; that they did not carry any colored 
people only in the steerage on that vessel. One of the plaintiflfs tes- 
tified, "I said, 'Is that so?' I objected, and he went for the captain 
of the vessel, and he came up and said, 'You hâve got to go in the 
steerage. I do not carry any colored people only in the steerage.' 
He said, 'Are you going to get off?' He said, 'Go in the steerage; 
that is ail I can give you; if you do not want that get oiï.' Thèse 
are the words to me of the purser and the captaini Tremained on 
the steamer — ^me and my friend — until they sailed away. I did not 
get ofï." By "his friend" this plaintifif referred to the pther plaintifif. 
There was sùfïicient évidence in the case to justify the fînding of 
the jury that this vessel, the Arapahoe, was then fitted for and was 
actually engaged in carrying second-class passengers on that voy- 
age, and had second-class accommodations for such passengers and 
for the plaintififs. In fact, one of the ofificers of the défendant then 
on the vessel testified that he was directed subsequently to ofïer the 
plaintififs such accommodations outside thé steerage on surrender of 
their tickets, and that they refused them. The plaintiiïs claimed and 
gave évidence tending to show that having showed their tickets to 
the purser and captain, and having declined to gd in the steerage, 
that they were refused sécbnd-class accommodations ôr any accom- 
modations outside the steerage, and Were denied food, and werë 
driven oUt upon the deck and insulted and abused by the captain, 
and that one of them was forced outside and assaulted by the captain. 
Ail this wàs détiied by the défendant, and the defendant's claim was 
that the pufser noticing the men there, and having beeninformed 
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that tliey had such tickets, told them that they could not liave sec- 
ond-class accommodations on that vessel, and advised them or told 
them to get ofï, and that plaintiffs declined. The défendant says the 
plaintiffs did not exhibit or produce their tickets at any time. This 
witness on behalf of the défendant first stated, in substance, that the 
vessel started within a few seconds. 

It was a rule and régulation of the company, and of course a rea- 
sonable one, that passengers, when called upon to produce their 
tickets and surrender them, as they were then given a meal ticket, 
the possession of which was évidence of their right to be there and 
receive accommodations, should do so. The court so charged the 
jury. The contention raised by the défendant on the trial, and now 
raised hère, is that inasmuch as thèse plaintiflfs were told, as their 
own testimony showed, that they could not hâve accommodations 
on that vessel as second-class passengers, for the reason they were 
colored men, and had time to get off, and were told this when they 
first entered the vessel, that they had no right to remain on board. 
The défendant says that, even if the défendant then and there violated 
its contract and refused to carry the plaintifïs elsewhere than in the 
steerage of that vessel on the sole ground that they were colored 
men, the plaintifïs, by remaining on board and insisting on their 
rights to go on that vessel and receive second-class accommodations, 
in légal efifect accepted the situation and assented to the conditions 
imposed. The défendant says it was then their duty to get off and 
sue for breach of the contract; that if they remained on board, as 
they did, the défendant had the right to treat them as wrongdoers, 
as stowaways, as interlopers, as having no rights there except as 
steerage passengers and to steerage accommodations. Also, as it 
is claimed they did not surrender their tickets when demanded at a 
later time, it was error for the court to charge in substance that 
they were not bound to do so if notified in advance that their tickets 
would not be honored, and that they would be carried in the steer- 
age only, for the sole reason that they were colored men. Thèse 
are the questions raised by the exceptions to the charge. 

The court charged the jury : 

"N.ow, then, gentlemen, I charge you as a matter of law, that if you flnd 
those to be the facts, if they showed their tickets, if the captaln and the 
purser Icnew, or the purser Itnew, that they had those tickets, if he or they 
saw them, and if thereafter plaintiffs were told that they must go in the 
steerage because they were colored, that they only carried colored people 
there ; if that was the reason and the sole reason why défendant'» officers 
refused to glve them the passage above the steerage, and they had second- 
class accommodations — why, then, plaintiffs had the right to hold on to those 
tickets ; they had the right to keep them as an évidence of their rights. In 
short, if they were notified in advance that their tickets would not be honor- 
ed, that they would not bave accorded to them the rights which their tickets 
called for, why, then, they were not obligea to surrender into the hands of 
thèse offlcers of the défendant their évidence of that right- — not obliged, un- 
der such circumstances, to deprive themselves of that évidence; they were 
under no obligations to acquiesce In such a demand. If, however, gentlemen, 
that vessel only carried at that time flrst-elass and steerage passengers, if ail 
the accommodations for flrst-class passengers were filled and occupied, and 
they had no room above the steerage for any second-class passengers, and 
oould not accommodate them anywhere else, and thèse plaintiffs knew it or 
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were Informed of It aud entered on that voyage uuder that information, why, 
then, 6f course, there would be on the vessel only flrst-class accommodations 
and tlie Stéèrage, and tlie steerage would be tlie only second-class accommoda- 
tions ttiey had, and if the otlier rooms were ail occupied, if that was true, so 
that they could not give them any second-class accommodations there, why, 
then, tbey would be forced, and it would hâve been their duty, to talve the 
only seeond-class accommodations thëy had — if you should find those to be the 
facts. But the plalntiffs say they Were relegated t» the steerage, and told that 
they could not hâve second-class accommodations, because they were colored 
people. Tliey say that défendant did carry secoud-class passengers In that 
vessel., You hâve he|ird,the évidence hère as to when that vessel commenced 
çarrying second-clasè passengers. Defendant's wltnesses say it was built to 
carry flrst-class passengers only; it \vas built in 1901, and about two years 
after: that they commenced çarrying second-class passengers also. This trans- 
action occurred in 1903. A man wl)o had been in the employ of this défend- 
ant and who was on the vessel says he knows about it, and you hâve seeu 
him ; you hâve heard his testlmony. He says at thai time and on that voy- 
age this ve^el was actually çarrying, and did carry, second-class passengers, 
80 you, gentlemen, under this évidence are to ascertain and détermine what 
the facts were. Under the évidence of the captain and the other oflieers, if 
their statements are correct and true, It was the duty of thèse plalntiffs on 
demand to have presented and surrendered up their tickets, because the 
presumption would be that the ofBCers of the défendant company would give 
them- the proper accommodations, such aa their tickets called for. If, how- 
ever, on the other hand, the plalntiffs. are correct in their statement, and their 
tickets were exhiblted, their évidence of a right to a second-class passage was 
exhibited, and they were told, in subtonce, that they would not be honored, 
that because they were colored they would have to go into the steerage, then 
tliey were justifled in not surrendering them. and it was not their duty to 
abrogat« their contract or forfeit their rights to the accommodations their 
tickets called for." 

This was excepted to. THe court was requested to charge : 

"Twenty-Flrst. If the Jury find that the plalntiffs were notlfled upon board- 
ing the steamer that they would be carried only in steerage, and havlng then 
an opportunity to leave the steamer knd did not do so, they can in no event 
recover inore than the cost of obtaining transportation to New York by rail 
or other means of transportation." 

In response the court said : 

"That I décline to charge., I reiterate my charge. I décline to cliar.ge on 
that subject other than I have, because if défendant had second-class ac- 
commodations there, and was çarrying secoud-class passengers on that vessel ; 
if they were refused what, their tickets, called for solely because they were 
colored mei»! and were told they had to go into the steerage for that reason — 
then they had the rlght to stand on tlieir rights and , demand them." 

The court had been requested to charge, "If the jury beHeve that 
plaintiff l'efused to show his ticket on the purser's demand they must 
find for the défendant." ; To that'request the court charged : 

"That I have already told you, and I tell you again— that is, to show his 
ticket— if they lefused to show their right to a ride and did not do it, why, 
then, of course, the offlcers of the èhip had the right to treat them. and would 
be eKped:ed to trêat them, as persons without a right to be on the vesèel at 
ail* and without a right to-be given accommodations." 

The court was also requested to charge: ' 

"Fourth, Hence, plaintiff havlng testifled that he was asked by both pur- 
ser.aiid captain to surrendej: his ticket, and havlng refused, ,to do so, the jury 
uiust flnd a verdict for the défendant." 
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To that request the court said and charged: 

"That I refuse to charge in this case. If that was ail there was to thls 
case, if they had wlthout just reason refused to give up thelr tickets on re- 
quest, why, that would be true; but If you Stould flnd that they were told 
they must go into the steerage beeause they were colored people, that their 
tickets would not be honored beeause they were colored people, then, of course, 
the case is entirely différent. So I refuse to charge on that subject différent 
than I bave, and I décline for that reason." 

The court repeatedly charged that it was the duty of the plain- 
tiffs to show their tickets; that unless they did so they could not 
recover; but that if they did show their tickets, and if that vessel 
carried second-class passengers and had accommodations for sec- 
ond-class passengers and for the plaintiffs, and plaintiffs were noti- 
fied in advance that their tickets would not be honored; and that 
they must go in the steerage solely beeause they were colored men — 
that then they were not, as matter of law, bound to surrender their 
tickets, and might retain them as évidence of their rights. The court 
repeatedly charged that the rules and régulations testified to were 
reasonable, but that if plaintiffs were notified in advance that their 
tickets would not be honored, having exhibited them, then the jury 
might say they were not required under such circumstances, and 
with such a notification, to surrender the tickets. To support this 
contention the défendant cites the opinion of Cockrell, C. J., in St. 
Louis Railway Company v. Leigh, 45 Ark. 368, 55 Am. Rep. 558, 
viz. : 

"When the carrier proffers transportation without a seat, and the pasaen- 
ger refuses to surrender his ticket, what is then the attitude of the parties 
under the contractî It is simply thls : The carrier has oflfered the passen- 
ger less than his contract calls for, and the passenger has refused it in satis- 
faction. This he had the unquestioned right to do. If he is not accommodated 
in a manner which may be deemed a falr compliance wlth the duty of the 
carrier, he may décline any compromise, and resort to his action agalnst the 
Company for refusing to carry him as their contract or their duty requires. 
But he cannot accept the part that is offered him in lieu of the whole — that 
is, the transportation without the seat — and at the same time refuse to com- 
ply with his own undertaking in thls any more than in any other contract 
Upon the carrier'» neglect or refusai to comply with the terms of the con- 
tract of carriage without a just excuse, the passenger is at liberty to treat 
the contract as violated by the company, and he may leave the train and 
sue for a breach of the contract." 

I do not agrée with this contention if it is meant this is the only 
course and remedy. If a person purchases a ticket entitHng him to 
ride on any second-class passenger train or in any second-class pas- 
senger coach from New York to Albany, and he enters such train 
or coach which has ample accommodations, and is about to leave 
the station on its regular trip, and is then told by the conductor that 
he will not be permitted to ride on that train except in the baggage 
car or the smoking car beeause he is a colored man, and he sees fit 
to remain and does remain, asserting his rights, and he is then or- 
dered to the smoking car, and told to surrender his ticket, which ht 
produces, or which he has produced and exhibited, but refuses to 
surrender it unless he is allowed to take his seat in the second-class 
coach, there being an abundance of seats, and he is forbidden to seat 
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himself, such person is justified in refusing to surrender his ticket, 
and may retain it as his évidence of a riglit to be there, and to insist 
upon the accommodations wliich he demands, and to which his ticket 
entitles him. If he then, under such circumstances, is by force taken 
to the smoker or baggage car, and is insulted and abused by the use 
of vile language, he may recover damages for the assault and in- 
dignity even if he did refuse under such circumstances to surrender 
his ticket. Having been notifîed in advance, being on the train and 
in a place where he had the right to be, that his contract would not 
be honored, he has the right to retain it until a willingness is ex- 
pressed to comply with the obligations imposed by it. In refusing to 
surrender his ticket, he does not forfeit his right to be there, or for- 
feit his right to décent treatment and usage. Nor is it a bar to his 
recovery for any outrage committed upon him by the company that 
he has fiot surrendered his évidence of his right to demand what he 
did demand, to claim what he did claim, and which the company was 
able to furnish, he having been notifîed that his ticket would not be 
honored, and that his rights would not be respected. The rule that 
a passenger having entered the train shall surrender his ticket on 
demund is subject to the qualification that he shall surrender it only 
when the company shows a willingness to comply with its obligations 
so far as it can. If told on entering the train and showing his ticket 
that he must get ofif because he is colored, and is also told that if he 
remains he must go in the baggage car and he déclines, and he is then 
told to surrender his ticket and there is no retraction of the assertion 
that he must go in the baggage car, he is released from his obliga- 
tion to surrender his ticket. So his refusai to leave the train under 
such circumstances is justified, and he may retain his ticket and de- 
mand his rights so long as the attitude of the railroad company is 
that it will not recognize it or accord him the rights which he de- 
mands, because he is colored. 

It is a universal rule of law in ail civilized communities that, where 
the obligations of a contract are mutual, if the one party having a 
duty to perform notifies the other that he will not perform that bther 
may treat the contract as rescinded, and refuse to proceed under it, 
and sue for damages, or he may treat it as in force, and insist on 
performance and demand of the other that he perform on his part, and 
if the performance by that other be a condition précèdent the de- 
manding party is under no obligation to do anything on his part un- 
til such other party has performed the condition précèdent, or at 
least evinced a willingness so to do. When a common carrier, hav- 
ing entered into a contract of carriage, announces its purpose and 
détermination to break the contract, it being a public corporation and 
obligated to carry ail comers, when it has accommodations and the 
ability to perform its duty to the public, refuses so to do, and an- 
nounces its purpose, the passenger with his contract in hand is un- 
der no obligation to surrender it, but mày remain in the place where 
he has the right to be, and demand his rights, and insist upon them 
if they are violated. The common carrier, knowing he holds the évi- 
dence of contract, cannot escape responsibility on the ground that 
such passenger refused to surrender the évidence of contract of car- 
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riage, inasmuch as it lias not made such surrender a condition of 
performance on its part, but has announced its détermination to dis- 
regard and violate the obligations of the contract when surrendered 
and after surrendered. But it is said that when told they must go 
in the steerage because they were colored, if they went on that vessel 
which carried second-class passengers and had accommodations for 
them, as the claim of the plaintiff was and as the jury found, that, by 
remaining, the plaintiffs waived their rights to second-class accom- 
modations, and that on their refusai, later, to surrender their tickets 
and go to the steerage they forfeited their rights to be treated as 
second-class passengers. This amounts to the claim that the plain- 
tififs could be compelled to accept steerage passage or remain in 
Charleston. The plaintiffs never accepted steerage accommodations. 
They steadfastly refused so to do. They stood upon their rights and 
asserted them, and refused to surrender their tickets until accorded. 
This they had a perfect right to do. Moore on Carriers, p. 695. 

"A rallroad coiiipauy must furnisli to its iiiiKseugei's seats as vvell as iner<' 
transportatioii, aud cannot require the i)aymeut of fare or tlie surrender of a 
ticket until it lias furnisUed botb." Hardenbcrgli v. St. Paul, etc., R. Ce, 30 
3Iiun. 3, 38 N. W. «2û, 12 Am. St. Eep. 610. 

He may of course leave the train and sue, but if he shows his 
ticket, and is told it will not be honored because he is colored, and 
then remains, demanding his rights, he waives nothing. A passenger 
forfeits no rights by remaining on board the vessel of a common car- 
rier — a corporation — whose duty it is to carry him, demanding his 
rights, and, if he remains, is not ejected, and his rights are not ac- 
corded him he is under no obligation to surrender his ticket. If hc 
refuses, can he be maltreated? The duties of carrier and passenger 
in such a case are concurrent, and, quoting the language of the Court 
of Appeals, "It is as much his duty, as the agent of the company, to 
see that each passenger is furnished with a proper seat, as it is to 
require him to pay his fare." Willis v. Long Island R. Co., 34 N. 
Y. 682. "A passenger who refuses to pay fare unless a seat is pro- 
vided does not thereby become a trespasser on the train." Harden- 
bergh v. St. Paul, etc., R. Co., 39 Minn. 3, 38 N. W. 625, 12 Am. St. 
Rep. 610. A common carrier cannot lawfully make a rule that will 
forfait the rights of passengers who exhibit their tickets, and de- 
mand the accommodations to which they are entitled under it and 
are refused, on the whim or caprice of the carrier that they shall not 
ride because they are colored, unless they will accept inferior accom- 
modations, and thus compel them to surrender their rights or leave 
the conveyance, and sue for damages. Such a rule of law would en- 
able every common carrier in the Union to compel colored men to 
accept accommodations inferior to those their tickets called for or 
not ride at ail. So, any class of persons, at the will or caprice of a 
common carrier, even though its members provided themselves with 
tickets, could be relegated to inferior quarters, or compelled to re- 
main at home and bring lawsuits for damages. The rights of the 
public are not thus, as yet, made subservient to the whims and ca- 
prices ol common carriers. 
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In Lynch v. Met. EL R. Co., 90 N. Y. 17, 83, 43 Am. Rep. 141, the 
court said, ref erring to rules : 

"Bxit it had no régulation, and could legally hâve none, that a passenger, 
before leavhig its cars or ils premlses, should produce a ticket or pay his 
tare, and if lie did not, that he shall then and there be detained and im- 
prisoned until he did so." 

In that case plaintiff had lost his ticket. 

In the case at bar it was a reasonable rule that passengers should 
produce and surrender their tickets, when rooms were assigned and 
meal tickets distributed, as the court charged, but it was not a reason- 
able rule, and the défendant could not lawfully make one, that passen- 
gers with a ticket should, on being told in advance that it would not 
be honored or respected unless they accepted steerage passage, second- 
class passage being available, surrender their tickets, and thus consent 
to accej3t steerage passage. "The carrier is bound to furnish seats to 
passengers entitled to transportation, if practicable, and the passenger 
may refuse to give up his ticket or pay fare if a seat is not furnished." 
6 Cyc. 582. Hardenbergh v. St. Paul, etc., R. Co., 39 Minn. 3, 38 N. 
W. 635, 12 Am. St. Rep. 610. This is given as the law on the subject 
in 6 Cyc, supra. Under such circumstances, the passenger is not 
relegated to the remedy of leaving the train and bringing action for 
damages. True, he may resort to that course, but he has other rem- 
édies. He acts within his rights if he remains and insista on his rights, 
and ejectment from the train or vessel of the carrier under such cir- 
cumstances would be unlawful. If the passenger may refuse to sur- 
render his ticket becaUse a seat is not furnished, clearly, he may re- 
fuse to surrender it when told that the rights of which it is his évi- 
dence will not be respected, and that he must accept inferior accommo- 
dations because he is colored. The rule stated in 6 Cyc. 582, and Har- 
denbergh V. St. Paul, etc., supra, is correct. If allowed to remain, as 
thèse plaintiffs were, the passenger cannot be treated as a trespasser, 
or wrongdoer, and with indignity and assaulted. Even if he does 
break his contract to comply with reasonable rules, the common car- 
rier still owes him a duty, and may not assault or maltreat him, and 
if it does, or its servants do, is liable for the conséquences. Buck v. 
Webb, Président, etc., 58 Hun, 185, 11 N. Y. Supp. 617 : Penfield v. 
Cleveland, etc., R. Co., 26 App. Div. 413-415, 50 N. Y. Supp. 79, per 
Cullen, J. ; Smith v. Manhattan R. Co., 45 N. Y. St. Rep. 865, 18 N. 
Y. Supp. 759, affirmed 138 N. Y. 623, 33 N. E. 1083 ; Enghsh v. D. 
& H. C. Co., 66 N. Y. 454. 456, 23 Am. Rep. 69 ; Sanford Ad. v. Eighth 
Av. R. Co., 23 N. Y. 343, 346, 80 Am. Dec. 286. 

In Smith v. Manhattan, supra, the court said: 

"lludoulitedly the défendant has authority to enforce observance of its 
régulations, but by preventing not by punishing the breach of them." 

In Sanford Ad. v. Eighth Av. R. Co., supra, the court said: 

"The décision of the court below appears to hâve proceeded upon a rule of 
law which we think is inapplicable to the case. In the opinion of that court 
it is conceded tliat the conductor was guilty of négligence and improper conduct 
in expelling the passenger without stopping the car. But the latter was also in 
the wroug in occupying a seat without paying the fare, and the case was put as 
one of concurring négligence where the injured party is without redress, be- 
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cause he is liimself iu fault. We fall to see liow thls principle caii be in- 
voked. It caunot be applied to an Intentional trespass, certaiuly uot to a 
case Jike the présent." 

While a common carrier may, by reasonable rates and régulations, 
set apart particular cars or quarters for a particular class of persons, 
as for gentlemen accompanied by ladies and exclude gentlemen not 
attended by ladies therefrom (Peck v. N. Y. C. R. R. Co., 70 N. Y. 
587; Bass v. Chicago, etc., R. Co., 36 Wis. 450, 17 Am. Rep. 495), 
still colored persons cannot be excluded from such a car merely on ac- 
count of color. Chicago, etc., R. Co. v. Williams, 55 111. 185, 8 Am. 
Rep. 641; Brown v. Memphis, etc., R. Co. (C. C.) 5 Fed. 499. So 
hère, this défendant had no right to relegate thèse plaintiirs to the 
steerage, if it had second-class accommodations (and the court charged 
the jury that, if it did not, plaintifïs were bound to go to the steerage), 
and as it announced to them that they must go there if they went at 
ail, that is, that the accommodations to which they were entitled would 
not be accorded for the reason they were colored persons, they were 
not bound to surrender their tickets so long as that attitude was main- 
tained. The action was as for a breach of contract, and in such a case, 
"If no actual damages are shown, the breach of the contract will au- 
thorize the recovery of nominal damages only; but the breach of the 
contract may also involve a tort-^that is, a breach of the carrier's com- 
mon-law duty; and in such case other damages than those incident to 
breach of contract may be recovered." 6 Cyc. 588 ; Sheldon v. Steam- 
ship Uncle Sam, 18 Cal. 626, 79 Am. Dec. 193 ; Runyan v. Central R. 
Co., 65 N. J. Law, 228, 47 Atl. 422. 

The court charged the jury at defendant's request that if the plain- 
tifïs boarded the ship, knowing she had no second-class accommoda- 
tions, they were bound to accept wliat the ship ofïered. The évi- 
dence of the plaintifïs was to the effect that no demand was made 
for tickets or to exhibit tickets, although they exhibited theirs on 
going on board, until after they had got under way, and until after 
they had applied for breakfast at the second call, or call for second- 
class passengers, and been denied ; that on applying for breakfast the 
ticket was shown, and they were informed by the steward at the din- 
ing room that he had orders from the captain not to feed them ; that 
they could eat in the steerage, which they refused to do ; that later 
the purser came along and called for tickets, and plaintiflf said : 

"Mr. Purser, you hâve not accommodated me, and I do not intend to give 
up my ticket. I intend to hold it as évidence against you. He said, 'You 
won't give your ticket up?' and I said 'not until you accommodate me.' 
He went and got the captain. Q. What did he say? A. He said, 'Why don't 
you give up your ticket?' I said, 'Mr. Oaptain, you hâve not accommodated me 
yet, and I refuse to give up my ticket, you refused to give me auything to 
eat,' and he swore, and he said, 'No God damned nigger is going to run my 
ship,' that is what he said. He says, 'You go into the steerage, or you get 
nothlng hère.' Those were his words to me, and I was sltting down at the 
tlme, and he kicked the stool from under me throwlng me over. I said, 'Mr. 
Oaptain, you are taking advantage of me.' He said, 'I do not know whether 
I am or not. I am running this ship.' He said. 'You refuse to ?ive up your 
ticket?' and I said, 'Yes, sir, until you accommodate me.' He called the flrst 
mate, and he told him to lock us up as stowaways," etc. 
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Also, that evening as they were in the smoking room, orderly and 
quiet, the captaih came in and with force put one of them out in the 
cold. It was on this évidence, assuming the jury found it to be true, 
the court told them it was not the duty of the plaintiffs, as matter 
of law, to surrender their tickets. The court was requested to charge, 
and did charge, that "the plaintifï was not justifîed in retaining his 
ticket, against the demand of the purser and captain, for use as évi- 
dence in a possible lawsuit." 

The court was requested to charge, 

"Eighteenth. ïhe rule of tlie company that meal tickets would be issued 
only on surrender of the passage ticket was a reasonable one, and plaintiff 
was l)oun4 by it. If he refused to surrender his ticket, he eannot now eom- 
plain that he was refused meals." 

lii response the court said: 

"It dépends altogether, gentlemen, upon how you flnd the facts to be. That 
is true as a proposition of law generally, but, as I hâve already said to you, 
if plaintiff was notifled in advance his ticket would not be honored, that they 
could only hâve meals in the steerage and accommodations in the steerage, 
because they were colored, when it called for seeond-class accommodations, 
and défendant had seeond-class accommodations, if that is true, then, of 
course, gentlemen, they had the right to retain it, not absolutely as a mat- 
ter of law, but it would be a justification, and they would not forfeit their 
rights to a second-class passage and second-class accommodations because they 
refused to give up their ticket uuder such circumstances." 

The jury was expressly told, at defendant's request, that plaintifïs 
were not entitled to second-class passage on every vessel of defend- 
ant's Une, but only those which were then carrying second-class 
passengers. And the court had before stated only those which ac- 
tually had second-class accommodations available, and also that if 
the Arapahoe was not carrying second-class. passengers plaintifïs 
were entitled to steerage passage only. The court so charged. The 
court also charged the jury that the défendant was not bound to 
treat the plaintifïs as fîrst or second class passengers unless they 
were willing to surrender their tickets for cancellation. 

The court was requested to charge : 

"Twenty-Slxth. From the moment that the défendant'» agents demanded 
the surrender of the plaintiffs' tickets, and they refused to surrender them, 
the captain was justifled as a matter of law in treating the plaintiffs as stowa- 
ways." 

To that the court said : 

"That I décline to charge. That would be true under the statement of the 
captain and purser, if you flnd that to be true ; but under the évidence of the 
plaintiffs and the plaintifïs other witness, if you flnd that to be true, then the 
law is as I hâve stated. It dépends, gentlemen, upon how you flnd the facts 
to be. Anything further, Mr. Pierce?" 

The court also said : 

"What is said, gentlemen, by the court and counsel in argulng questions of 
law, you are to pay no attention to. I hâve a perfect right to tell you what 
I think about the case, but I forbear doing so. I will tell you what the law 
is; you are bound by it, and you violate your oaths if you are not bound 
by it, and do not follow it. But the facts are for the jury. * * *■ Of 
course, what I said there, to which an exception was taken, what the court 
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wouia do — I tbink that if I were a colored man, I will reiterate Uere, if I 
bought a second-class ticket whicli called for second-class accommodations, 
and I was told that I had to go to tlie steerage simply because I was a color- 
ed man — I reiterate, if tliat is true, and it is a question of faet for you, I 
hâve a right to say I think I woiild refuse to surrender up my ticket, and I 
would net hâve much respect for any American citizen viffao refused to stand 
up for his rights and I would not liave much respect for a jurer who would 
net. But, gentlemen, that is not to affect you in the slightest degree. I ex- 
press no opinion as to what the facts were. The facts are for you to déter- 
mine, for you to décide, for you to settle. Was it as the captain and purser 
stated, or not?" 

The jury was then instructed as to the burden of proof; cau- 
tioned not to be affected by sympathy for colored men or race, or 
préjudice against; not to be afïected by any feeling or préjudice or 
hue and cry against corporations; and that they were sole judges of 
the facts. 

I fînd no prejudicial error, and the motion to set aside the verdict 
and grant a new trial is denied. 
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CITY OF CHICAGO v. COBE. 

(Circuit Court, K. D. Illinois, E. D. February 8, 1908.) 

No. 24,407. 

1. Stkekt Railboads—Fkanchises—Contract— ■Modification. 

Where an ordlnance granted a right to construct a street raiiroad on 
certain sti'eets and avenues of a city, and provided that the raiiroad Com- 
pany sliould be liable for, and pay into the city treasury, $50, and no 
more, as au aunual license fee for each and every car used by the coHi- 
paiiy, a coutract executed l>y the corporation and the mayor on behaJf 
of the city, to induce the mayor to sign the ordlnance, providing that tho 
raihvay eompany should pay .f;.50,000 in instalhnents within 20 years for 
the right seeured, constituted such a modification or amendment of the 
ordlnance that both could not be executed as a whole. 

2. Municipal Corporations — Okdinances — Amendment — Contracts. 

TJnder Chicago City charter, providing that an ordlnance must be agreed 
to by the concurrence of a majority of ail the members of a city eouncil 
elect, and that the yeas and nays must be taken, and a rule that a city 
ordlnance can only be amended or repealed by an act of equal dignity and 
forniality, and not by a mère resolution, a contract between a street 
railway eompany and the mayor acting on the city's behalf, by whlch the 
raihvay eompany agreed to pay the city $.jO,000 to induee the mayor to 
sign a franchise ordlnance, whicli contract was Informally aecepted by 
the city eouncil and ordered filed, was inefCectlve as an amendment of the 
ordlnance. 

3. SamE— LiCENSE TO UsE Streets— Necessity of Okdinance. 

111. Const. 1870. art. 11, § 4, prohiblts any law granting a right to con- 
struct a street raiiroad within a city without requirlng the consent of the 
local authoritles. Held that, though the right to construct a street raii- 
road cornes from the state as a "franchise," and the consent and désigna- 
tion of streets to be oceupied conies from the municipallty as a "llcense" 
or contract right, suclï llcense nuist he by ordlnance of the city eouncil 
])assed by the yeas and nays concurred in l>y the majority of the members 
elect and approved by the mayor under the city's charter, providing that 
ordinances must be so adoptèd. 
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4. Stbeet Railboads— Gbant op EiaHTS in Stbeets— "Local Atjthobities" 

— "COEPOBATB AUTHOBITIES." 

III. Const 1870, art. 11, | 4, prohiblts the grantlng of a rlght to con- 
struct a Street rallroad in a street wlthout the consent of the "local au- 
thoritles" and street rallway act (2 Starr & 0. Ann. St. 1896, p. 2110, c. 
66, par. 3) requlres the consent of the "corporate àuthoritles." Held, that 
the tenus "local àuthoritles" and "corporate authorlties" were synony- 
mous, and used to Indlcate those représentatives either directly elected 
by the people or appointed In some mode to which the people had given 
thelr assent 

[Ed. Note. — For cases In point, s«e Cent Dlg. vol. 44, Street Eallroads, 
«S 69-76. 

For other définitions, see Words and Phrases, Vol. 5, p. 4205; vol. 2, 
pp. 1602-1603.] 

5. Municipal Coepobations— GovebnmeStal Powers— Geantino Licenses. 

The grantlng of licenses to a street raiiway company to construct a . 
Street rallway In a street by a clty Is the exercise of governmental power, 
In which the municipallty acts as the agent or représentative of the state, 
and not In à priva te capacity. 

6. Stbeet Railboads— Géant of Rights In Stbeets— Contbacxs— Validitt— 

EsTOPPEL to Dent. 

Where a street rallway company. In order to induce the mayor of a 
clty to slgn a franchise ordlnance, executed a contraet which was vold in 
its inception, by which the rallway company agreed to pay the clty $50,- 
000 in installments for the rights granted under the franchise, and after 
executing the contraet the rallway company proceeded to construct and 
operate Its road on one of the streets under a permit Issued by the com- 
mlssloner of public works pursuant to sueh franchise and contraet, the 
rallway company was thereafter estopped to deny that the contraet was 
valld. 

Théodore J. Brundagfe, Corp. Counsel, and Charles M. Haff, Asst. 
Corp. Counsel, for petitioner. 
Pam & Hurd, for receiver. 

SANBORN, District Judge. Pétition for the payment by the re- 
ceiver of the raiiway company of $18,000, claimed to be due under a 
contraet between the company and the city dated November 18, 1895. 

It appears from the pétition that on November 11, 1895, the common 
council of the city of Chicago adopted an ordinance granting the raii- 
way company a license to extend its road over certain streets, on terms 
common to such ordinances, as to the time of completion, manner of 
construction, rates, term of grant, etc. It provided that the company 
should pay an annual license fee of $50 per car and no more. The 
mayor was unwilHng to approve the ordinance without the company 
would pay for the franchise, and, in order to induce his approval, the 
company executed and filed with him a contraet reciting the passage 
of the ordinance by the council, and that the mayor was unwilling to 
approve it without the same should provide for a compensation to be 
paid to the city for the privilèges under the ordinance granted by the 
city to the company. It provides that in considération that the mayor 
shall approve the ordinance, and nOt return the same without his ap- 
proval, the company covenants and agrées to pay $50,000 in certain 
installments, rurining through a period of 20 years. It is further pro- 
vided that, in default of any payment continuing for 90 days, ail the 
rights, privilèges, and immunities of the ordinance granted shall at 
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once absolutely cease and détermine, the ordinance thereafter having 
no further force or effect in favor of the company. 

The ordinance grants the right to the company to build its roads on 
24 streets and avenues, among them 103d street. It appears from the 
récitals of the contract that a prior license had been granted to the 
Englewood & Chicago Electric Street Railway Company May 2, 1893, 
giving that company the right to construct and lay one or more Unes 
of railways on 103d street, between Vincennes avenue and Michigan 
avenue, the right to lay tracks upon 103d street between such points 
having been granted by the ordinance to the Calumet Company, and 
there being a question whether the Englewood Company had any prior 
right to construct a railroad on said street, it was provided in the con- 
tract that the Calumet Company would not construct or attempt to 
construct any tracks on 103d street without the consent and permis- 
sion of the commissioner of public works, until it should first be 
judicially and finally ascertained and determined that the rights of 
said Englewood Company had lapsed and determined; but should the 
commissioner permit construction in said street by the Calumet Com- 
pany before such adjudication, it was agreed that the company should 
remove its tracks upon any final judicial détermination in favor of 
the Englewood Company; and in case said company should refuse to 
remove its tracks, the commissioner was authorized to do so. 

The license to the Englewood and Chicago Electric Railway Com- 
pany, referred to in the pétition and contract, was dated May 2, 1893, 
and was accepted May 15, 1893. Section 3 provides that one track 
should be completed and in opération on 103d street (and certain other 
streets) within two years from the date when the ordinance should take 
effect ; and that if the track was not so laid, and the road operated on 
such streets within two years, then the rights and privilèges granted 
should, at the expiration of said time, as to any street not so built upon 
and the road so operated, wholly cease and détermine, and revert and 
vest absolutely in the city. The road was not built on 103d street with- 
in the time limited. It was, however, a question of doubt whether 
the license to build had absolutely determined when the Calumet li- 
cense was granted November 18, 1895. In Blocki v. People, 220 111. 
444, 77 N. E. 172, Id., 123 111. App. 369, it was said that if the company 
fails to comply with the conditions of the ordinance as to the time of 
construction, without justifiable excuse, ail its rights and privilèges 
cease. In view of the question as to the prior rights of the Englewood 
Company in 103d street, the contract referred to was made to provide 
that the Calumet Company should not build in 103d street until it had 
been judicially and finally ascertained that the rights of the Englewood 
Company had lapsed and determined ; but should the commissioner of 
public Works permit construction by the Calumet Company before such 
adjudication, then the latter was to remove its tracks from that street 
upon any final judicial détermination in favor of the Englewood Com- 
pany. 

On November 18, 1895, the same day that the ordinance in favor of 
the Calumet Company was finally adopted. the Englewood Company 
applied to the commissioner of public works for a permit fo lay its 
tracks on a large number of streets, including 103d street, without giv- 
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ing any reason in the application for its delay. On December 11, 1895, 
the corporation counsel advised the issuance of a permit, except as to 
103d Street. In a communication to tlie commissioner, the corporation 
counsel stated that the Calumet Company claimed that the Englewood 
Company's rights as to 103d street had lapsed, and that the Calumet 
Company had made an agreement with the mayor that its own ordi- 
nance should not include 103d street unless the Englewood Company's 
rights should be found to hâve lapsed ; and that the question must be 
determined by judicial proceedings. The communication further stat- 
ed that it was possible that ail the unexercised rights of the Englewood 
Company to lay tracks had lapsed, but this he regarded as not probable, 
because the city council had never attempted to déclare any forfeiture 
of such rights, but, on the contrary, had on several occasions directed 
the Englewood Company to lay tracks on certain streets, thus clearly 
waiving the forfeiture. For thèse ireasons he advised the issuance of 
a permit except as to 103d street. The Englewood Company thereupon 
executed an agreement that in considération of the issuance of such 
permit it would not claim any waiver through the issuance thereof, 
beyond what existed prior to its issuance, and that it would promptly 
commence and diligently prosecute a mandamus suit, or other ap- 
propriate proceeding, to obtain a judicial détermination as to its rights 
in 103d street ; and that the city should not be estopped from asserting 
a forfeiture of ail rights conferred on the Englewood Company by its 
ordinance in conséquence of the issuing of the permit. Pursuant to 
the advice of the corporation counsel, and the contract just stated, a 
permit, was issued as prayed for December 13, 1895, covering ail 
streets except 103d. On November 19, 1895, the Calumet Company 
also requested a permit to construct its road in I03d street, under its 
ordinance. The corporation counsel on December 2G, 1895, submitted 
a communication reciting the agreement of the Englewood Company tOi 
obtain a judicial décision as to its rights in 103d street, but stating 
that no such action had been taken by thàt company, and that he had 
reason to beliëve that none would be taken, at least in the near future. 
That there was a public demand for street car facilities in 103d street, 
under one of the ordinances. The communication then proceeds : 

"I therefore àdvlse that a permit be now granted to the Calumet Electric 
Street Rallvvay Company to construct and maintain its tracks in the above 
mentioned portion of 103rd street, subject to the agreement which the Calumet 
Company made with tlie mayor , Koyember, 18, 189ô, and subject, also, to a 
further condition, to wliich sai(J Calumet Company should be required to agrée, 
that said Calumet Company sliall not hâve, and will not at any time, nor in 
any way Claim to hâve, against the city of Chicago in conséquence of the 
issuance of the permit or of any privilège exercised or expenditure made under 
the permit, any new or further or increased riglit, privilège, exemption or 
w.'iiver beyond what it may now hâve prior to such permit under its ordinances 
of November 11, 1895, and uuder its said agreement of November 18, 1895." 

On March 10, 1896, the commissioner issued a permit, pursuant to 
the advice of the corporation counsel, to the Calumet Company, author- 
izing the construction of its road in lOSd street. This permit con- 
tains the following provision : 

"ïhis permit is issued and aecepted npon tlie condition that said work shall 
be- done in accordanee with and shall be maintained subject to ail the condi- 
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tiens, stipulations and requirements of tlie ordlnanœ hereinbefore mentloned, 
to ail orders and ordinànces whlch hâve been or wblch may be passed by the 
eity council pertainiug to the same and to ail orders of the eommissioner of 
public Works ; and upon the turther express condition that a certain a^ree- 
ment made by said conipany (and in considération of the exécution of whicli 
this permit is granted) shall be consldered a part of this permit as fuUy to ail 
intents and purposes as If the same were hère copied at length." 

The ordinance contained a provision that ail tracks at ail intersec- 
tions of streets should be paved between the rails. The contract pro- 
vided that this clause should be construed and made to read that ail 
tracks at the intersection of streets should be paved between the rails 
and also between the tracks, wherever there should be two or more 
tracks at any street intersection. It will be noticed that the only pro- 
vision in the contract which is directly antagonistic to the ordinance 
is the one in relation to 103d street. The other provisions of thé 
contract are additional to those of the ordinance, so that both may 
stand together in ail respects except that the rights of the company 
in 103d street are restricted to some extent. The company accepted 
the terms and conditions of the ordinance, and filed the bond required 
thereby in the sum of $50,000 ; and the company also constructed and 
operated an extension of its line of street railway, in accordance with 
the terms of the ordinance and contract, and has continued ever since to 
operate the road. At the time of filing the pétition, October 15, 
1907, the sum of $18,000 was due, pursuant to the contract, the 
company never having made any payment. A gênerai demurrer 
was put in by the railway receiver. It is contended for the demur- 
rer that the contract is void on several grounds, which may be 
summarized as foUows : The mayor had no power to contract with 
the railway company. The council alone can décide the terms and 
conditions on which streets may be occupied, or compensation 
therefor provided. The council could not delegate to the mayor 
this discretionary power to fix the compensation. An ordinance 
cannot be amended by resolution, hence the mayor cannot amend 
an ordinance by agreement. The assent of the council in accept- 
ing the contract and placing it on file can operate with no greater 
force than a resolution, which would itself be void. 

It is also contended that the provision in the ordinance, that the 
railway company "shall be liable for and pay into the treasury of 
the city of Chicago, for the use of said city, the sum of fifty dollars 
and no more, as an annual license fee for each and every car used 
by the said company," fixes the compensation for the license grant- 
ed, so that the agreement to pay $50,000 for the license is totally 
inconsistent with the ordinance. There is no showing that the 
company ever did anything to recognize the validity of the con- 
tract except to take the permit to build in 103d street subject to 
the condition therein expressed, that the contract should be a con- 
sidération for the issuance of the permit. After the permit was is- 
sued it built the road in that street, and is still operating it; the 
Englewood Company never having brought any suit to test its 
rights under the ordinance granted to it. 
;, Counsel for petitioner urge that the company took the benefit of 
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the contract first by accepting an ordinance whieh would not hâve 
been passéd except for the contract, and next by accepting a permit 
expressly making the contract a considération for its issue, and 
afterwards building and operating the road. They also contend 
that no ordinance was necessary for the purpose of licensing the 
Company to build and operate the road, but that a mère resohition 
of the council not approved by the mayor was sufficient; and they 
say that the approval of the contract by the council, by placing 
it on file and ôrdering it of record, was équivalent to a resolution, 
binding thé cômpany and city alike. It is clear that the contract 
so modifies or amends the ordinance that both could not be executed 
as a whole. The contract materially modifies the ordinance as to 
103d Street, at least. I am not so clear whether the agreement to 
pay the $50,000 is not additional to, and consistent virith, the li- 
censè fee provided for in the ordinance. The latter is in the nature 
of a tax, based rather upon the value of the rights and privilèges 
granted by the ordinance than a license fee, or exaction made under 
the police pow^er. When the ordinance says that $50 per car, and 
no more, shall be paid, it would seem to mean that no further or 
other sum shall be imposed by way of régulation, under the police 
power of the city, not that a tax might not be agreed. to, based on 
the agreèd value of the rights granted. In the same way I take 
it that the 55 pèr cent, of net eafnihgs provided to be paid to the 
city in the récent ordiiiances afifecting the Chicago City Railway 
Company and the Railways Gompany, is exacted as a tax, ad 
valorem, and not as an exercise of the police power to regulate street 
railways. As to the distinction bètwëen a license fee and a tax, 
see Wisconsin Tel. Co. v. Milw'aukee, 186 Wis. 1, 104 N. W. 1009, 
1 t. Ri' A. (N. S.) 581, 110 Am. St. Rep. 886, Nunnemacher v. 
State, 139 Wis. 190, 220, 108 N. W. 627, 9 L. R. A. (N. S.)' 131, 
and Partington v. Attorney Gerieral, L. R. 4 H. L,. Cas. 122. As- 
suming, however, that the ordinance and contract are entirely in- 
consisterit, and cannot stand together, the question arises whether 
the contract can be sustained, not ha.ving been authorized in the 
manner i-équired for the adoption of ordinânces. The charter pro- 
vides that an ordinance must be agreed to by the concurrence of a 
majority of ail the members elect, and that the yeas and nays must 
be taken. Neither one of thèse formalities was observed, herice 
the informai action of the council in accepting the contract and plac- 
ing it on file cannot be regarded as équivalent to the requirements 
in respect to ordinânces. It is settled law in Illinois that an ordi- 
nance can only be amended or repêaled by an act of equal dignity 
and formality, and not by a mère resolution. People v. Mount, 186 
111. 560, 58 N. E. 360 ; Hope v. City of Alton, 214 111. 102, 73 N. E. 
406; People v. Latham, 203 111. 9, 67 N. E. 403; B. & N. Ry. Co. v. 
City of Bloomington, 123 111. App. 639 ; City of Paxton V. Bogardus, 
301 111. 6'28, 66 N. E. 853; Hibbard & Co. v. City of Chicago, 173 
111. 91, 50 N. E. 256, 40 E. R. A. 621; City of Joliet v. Pettv, 9() 
111. App. 450. 

It clearly appears, however, that the mayor and council were sat- 
isfiedwith the. modification of the ordinance made by the contract. 
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The amendments were bénéficiai to the city, and in its interest; and 
the Company was satisfied to contract to pay the $50,000, and build 
in 103d Street under the express conditions of a permit making the 
contract a considération for its issuance, Under thèse circumstan- 
ces the contract should be sustained unless it is plainly void, and 
also if the company has waived its invalidity, if it was at first in- 
valid. 

Corning now to the question whether the council might grant 
the license to build and operate the road by a resolution, it seems 
clear that this was one of the subjects which required an ordi- 
• lance, with the concurrence of the mayor; and that, if the contract 
had been brought to the test before the road was built, it would 
hâve been held void. Section 4 of article 11 of the Illinois Consti- 
tution of 1870 provides that no law shall be passed by the General 
Assembly granting the right to construct and operate a street rail- 
road within any city, town, or incorporated village, vvithout re- 
quiring the consent of the local authorities having control of the 
street or highway proposed to be occupied by such street railroad. 
The right to construct cornes from the state as a franchise, while 
the power to consent, and designate the streets to be occupied. 
cornes from the municipality as a license or contract right. In 
Chicago City Ry. Co. v. People, 73 111. 541, which involved the 
validity of an ordinance passed in 1871, after the Constitution of 
1870 took effect, it was held that the right granted by the city to 
construct the road was a license as distinguished from a franchise 
derivable from the state, and net, therefore, within the constitution- 
al prohibition against local laws granting to any corporation, as- 
sociation, or individual the right to lay railway tracks, or granting 
any spécial or exclusive privilège, immunity, or franchise whatever. 
This case has been approved in Metropolitan City Ry. Co. v. Chica- 
go W. D. Ry. Co., 87 III 317. Belleville v. Citizens' Horse Ry. Co., 
152 111. 171, 185, 38 N. E. 584, 36 L. R. A. 681, Blocki v. People. 
220 111. 444, 77 N. E. 172, Id., 123 111. App. 309. and other Illinois 
cases, and is foUowed in Blair v. Chicago, 201 U. S. 400, 459, 26 
Sup. Ct. 427, 50 L. Ed. 801. The city being thus only authorized 
to consent to the laying of the tracks, and having only the power 
to make.a license, revocable until acted upon, may not such action 
be evidenced by a mère resolution, without the consent or concur- 
rence of the mayor? This question is answered by a considération 
of the immense importance of the action of the city, and the very 
valuable, extensive, and permanent rights subject to its disposai. 
No better évidence could be had of the value of thèse rights than 
appears in the Blair Case, jtist cited, involving the rights of the city 
as to the Union Traction System, and from the fact that the city 
has reserved, in the récent street railway ordinances, 55 per cent, of 
the net earnings of its principal surface railway Systems, as a ré- 
munération for the grant of such licenses. The Suprême Court, in 
the Blair Case, calls this power of the city "The important and far- 
reaching authority of fixing by contract * * * ^j^g term during 
which the occupancy shall continue." Page 462, of 201 U. S., page 
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441 of S6.Sup.Ct. (50 L, Ed. 801). In view of the gênerai rule 
itbat a citymust. exercise its législative powers by ordinance, and 
wherever a permanent rule of conduct is established, or the act is 
one of ■ continuing force, no doubt exists that street railway licenses 
or contracta must be by ordinance, passed by the yeas called, con- 
curred in by a majority of the members elect, and approved by the 
mayor. Village of Altamont v. B. & O. S. W. R. Co., 184 111. 47, 56 
N. E. 340. Porce is added to this view by the act of March, 1867, 
referred to in the Blair Case, prOviding that in Chicago no grant 
to use the streets should be given, unless by vote of three-fourths 
of the aldermen elected, and no grant extended until within a year 
from its expiration, and, in case of a veto by the mayor, such grant 
should receive the vote of three-fourths of ail the aldermen. This 
législation clearly recognizes the necessity of an ordinance in such 
cases. 

The argument requiring an ordinance, and the concurrent action 
of mayor and council, is strengthened by the use of the term "local 
authorities" in thé Constitution, and "corporate authorities" in the 
Street railway act. Chapter 66, par. 3, 2 Starr & C. Ann. St. 1896, p. 
3110. Thèse terms seem to be synonymous. The corporate au- 
thorities of a municipality are those représentatives who are either 
directly elected by the people, or appointed in some mode to which 
they hâve given their assent. Wilson v. Trustées, 133 111. 443, 37 
N. E. 303 ; People v. Knopf, 171 111. 191, 49 N. E. 424. Mayor and 
council being élective ôfBcers, both should concur in an ordinance 
granting a street railway license, otherwise the local authorities 
chosen by the people are not fully représentative. And the grant- 
ing of such licenses being the exercise of governmental or central 
power, in which the municipality acts as an agent or représentative 
of the State, and not in its private capacity, there is ail the more 
reason for requiring an. ordinance in such cases. As to its authori- 
ty over streets the city is a subordinate instrumentality of the state, 
and their control is a governmental function. Simon v. Northrup, 
37 Or. 487, 40 Pac. 560, 30 L. R, A. 171 ; Kaukauna El. Lt. Co. v. 
Kaukauna, 114 Wis. 337, 89 N. W. 543; Pumphrey v. Baltimore, 47 
Md. 146, 28 Am. Rep. 446 ; St. Paul v. M. & St. P. R. Co., 63 Minn 
330, 63 N. W. 267, 65 N. W. 649, 68 N. W. 468, 34 L. R. A. 184 
Philadelphia v. Field, 58 Pa. 320; Woodrufif v. Catlin, 54 Conn 
277, 6 Atl. 849 ; State v. Williams, 68 Conn. 131, 35 Atl. 34, 48 E. R 
A. 465 ; affirmed in Williams v. Eggleston, 170 U. S. 304, 18 Sup. Ct 
617,, 43 E. Ed. 1047; Agawam v. Hampden Co., 130 Mass. 538 
Prince v. Crocker, 166 Mass. 347, 44 N. E. 446, 32 L. R. A. 610; 
Hall V. Concord. 71 N. H. 367, 52 Atl. ,864, 58 L. R. A. 455; Smart 
V. Johnston, 17 R. I. 778, 24 Atl. 830; City Ry. Co. v. Citizens' 
St. Ry. Co., 166 U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114; City of 
Knoxville v. Africa, 77 Eed, 501, 23 C. C. A. 353. It seems un- 
deniable, therefore, that if the contract in question had been ques- 
tioned before the road was built it must hâve been held invalid. But 
the road has been built and is in opération. The company took its 
permit to build in 103d street in considération of its having made 
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the cohtract. Can it or its receiver now be heard to say that it is 
not bound, and that the contract is void? I think the case is gov- 
erned by City of Quincy v. C, B. & Q. R. Co., 92 111. 21. In that 
case a grant by resolution was made to a steam railroad to occupy 
a Street, and pursuant to the resolution a deed of the rights se- 
cured by the resolution was made by the city to the company, fol- 
lowed by the building of the road and long user. The city then 
brought ejectment, claiming that the right could not be granted by 
a resolution, but the court sustained the company. This case has 
been regarded in subséquent ones not as authorizing the making 
of licenses to railroads to build in the streets by resolution, but on- 
ly as sustaining the doctrine of estoppel. C. & N. P. R. Co. v. 
Chicago, 174 111. 439, 447, 51 N. E. 596 ; Village of London Mills 
V. White, 308 111. 289, 296, 302, 70 N. E. 313. The last case holds 
that a resolution granting the use of the streets to the owner of a 
téléphone line cannot be revoked after the line has been built. In 
the White Case, commenting on the city of Quincy Case, the court 
say : "It is true that this court treated the deed as aiding a resolu- 
tion, when the deed could only hâve been authorized by the resolu- 
tion, so that in the end the legality of the grant depended upon the 
resolution itself, and upon acts donc and permitted by the city which 
were in pursuance of the resolution. It is argued in the case at 
bar that this case should not hold that such a grant can be evi- 
denced by resolution and made binding by acts donc and permitted 
because then the veto power cannot be exercised. The same ob- 
jection existed to the action of the city council in the Quincy Case. 
There was nothing upon which veto could operate in that in- 
stance." Thèse décisions seem to me to be applicable and to au- 
thorize the conclusion that the contract may, at this time, be re- 
garded as a valid one. The company ofifered the contract to the 
city in order to obtain the ordinance. The mayor fuUy exercised 
his prérogative by vigilantly guarding the interests of the public. 
Without objection or protest, though in an informai way, the coun- 
cil approved his action. Afterwards the company accepted a per- 
mit to build part of its road expressly in considération of its hav- 
ing executed and delivered the contract which its receiver now 
seeks to avoid, and built and operated the road. In view of thèse 
facts the contract should be held valid, as was done in the Quincy 
Case. Other Illinois cases apply a libéral rule against disturbing 
informai municipal contracts after rights under them hâve become 
vested. 

Condemnation proceedings were commenced by the city of Chica- 
go for the purpose of widening the river to secure to the city the 
right of swinging a bridge over the property of the Norton Milling 
Company; while thèse proceedings were pending, an agreement 
was made between the mayor and commissioner of public works of 
the city with the milling company, giving to the city the right to 
swing the bridge over the premises of the milling company, and the 
city in considération thereof agreed to build a vault under the street 
and to permit the company to put certain of its machinery therein 
158 F.— 34 
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and store coal there. The vault was built by the city and takeh 
possession of by the company. Subsequently, in an action brought 
by the company against the city for injuries to the vault, the city 
contended that the contract was invalid, the mayor and commis- 
sioner of public Works having no authority to enter into the same 
on behalf of the city. Held, that the contract was not ultra vires 
the city, and the city having acquiesced in the arrangement made 
it was bôund by the contract. City of Chicago v. Norton Milling 
Co., 196 111. 580, 63 N. E. 1043. A like ruling was made in Greg- 
sten V. Chicago, 145 111. 451,^ where plaintifï had built a vault in 
a Street pursuant to informai authority from a citv officer. In 
Rich V. Trustées, 158 111. 242, 41 N. E. 934, the case 6i the right or 
interest of a school district under a transaction claimed to be un- 
lawful was presented. The district took from one of its own di- 
rectors a deed for a school site, and expended money in improv- 
ing it. The district brought suit to correct a mistake in the deed, 
but the défense was urged that the deed was void. Held that, 
though the transaction may hâve been unlawful, and not enforce- 
able while executory, yet, after exécution, a court of equity would 
not treat it as void. The case of Chicago Gen. Ry. Co. v. Chicago, 
176 111. 253, 52 N. E. 880, 66 L. R. A. 959, 68 Am. St. Rep. 188, 
is also in point. A contract by ordinance between the city and a 
Street railroad provided that the company should pay a license f ee 
on each car, and an annual tax on each mile of track. The court 
say: ; 

"We are also of the opinion that, even though It mlght be held that the 
condition upon whlch the permit or license was granted to the défendant rail- 
way company was ultra vires, the city not having the power to impose it, 
nevertheless the ordinance having been accepted by the company with the 
conditlofl attached, agreeing thereby to perform it, it became a valld contract 
between it and the city, the valldity of whlch the défendant Is now estopped 
to deny. He act of the city In Iniposlng the condition cannot be treated as 
against public policy or prohlblted by statute,. and void, and therefore, having 
accepted the contract in Its entlrety and enjoyed the beneflts for which it 
agreed to pay the amount prescribed, It cannot now repudlate that contract." 

To same effect, People v. Suburban R. Co., 178 111. 694, 53 N. E. 
349, 49 E. R. A. 650. 

The principle of thèse cases is that ultra vires municipal contracts 
bind the opposite party after benefits under them hâve been re- 
ceived by such party. 

The demurrer is overruled. 



HILL V. W0ODL.\ND AMUSEMENT CO. 

(Circuit Court, D. Delaware. January 10, 1908.) 

REMOVAi Oï Cacsks— Action Between Nqjmbbsidents. 

; , An action pendlng In a state cqurt of compétent jurisdlction In Dela- 
ware, where the matter, In dispute exceeds, exclusive of interest and 
costs. the BUm or value of $2,000, brought by a citizen of Pennsylvanla 
against a citizen and résident of New Jersey, Is not removable to the 

1 34 N. E. 426, 36 Am. St. Kep. 496. 



HILL V, WOODLAND AMUSEMENT CO. 531 

Circuit Court of thè United States for Delaware ; and tlie doctrine of 
waiver is inapplicable to tlie case. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Reuioval of Caus- 
es, § 35.] 

(Syllabus by the Court.) 

Motion to Remand. 

Josiah O. Wolcott, for plaintiff. 

Anthony Higgins and Horace Greeley Eastburn, for défendant. 

BRADFORD, District Judge. James Hill, Administrator of Sam- 
uel P. Hill, deceased, and a citizen of Pennsylvania, brought an action 
on the case in the superior court of Delaware for Kent County, 
against the Woodland Amusement Company, a corporation and citi- 
zen of New Jersey, for the recovery of damages laid at $20,000 for 
the death of the plaintiflf's intestate through alleged négligence on 
the part of the défendant in the opération of certain machinery con- 
nected with a toboggan slide. The défendant, after déclaration filed, 
having seasonably applied for the removal of the cause from the su- 
perior court to this court, an order for such removal was made by 
the superior court April 23, 1907. The défendant put in its pleas 
July 1, 1907. The plaintifï through counsel entered a gênerai ap- 
pearance in this court July 10, 1907, and on the same day replied to 
two of the pleas and demanded that the remaining plea be drawn out 
before replication to it. At this stage of the pleadings the plaintiff 
presented two motions to this court; one, that leave be granted him 
to withdraw his gênerai appearance and his replications, and to ap- 
pear specially for the purpose of moving that the case be remanded, 
and the other, that the case be remanded as orie not properly within 
the jurisdiction of this court. It appears from the record, and is 
admitted, that the plaintiff was at the time of the commencement of 
the action and still is a citizen and résident of Pennsylvania, and that 
the défendant was at that time and still is a citizen and résident of 
New Jersey. Neither of the parties had or has a résidence in Dela- 
ware. Section 1, art. 3, of the Constitution, provides that "The judi- 
cial power of the United States, shall be vested in one Suprême Court, 
and in such inferior courts as the Congress may from time to time 
ordain and establish" ; and section 2 of the same article provides that 
such judicial power shall extend to controversies "between citizens 
of différent States." Pursuant to this grant of power Congress, 
having created the circuit courts of the United States, provided, 
among other things, by section 1 of the act of March 3, 1887, c. 
373, 24 Stat. 552, as amended by the act of August 13, 1888, c. 866, 
25 Stat. 433 [U. S. Comp. St. 1901, p. 508], asfollows: 

"That the circuit courts of the United States shall hâve original cognlznnce, 
concurrent with the courts of the several States, of àll suits of a civil nature, 
at common law or in equity, where the matter in dispute exceeds, exclusive 
of tuterest and costs, the sum or value of two thousand dollars, and arising 
under the Constitution or laws of the United States, or treaties made, or 
which shall be made. under their authority, or in which controversy the 
United States are plaintiffs or petitioners, or in which there shall be a con- 
troversy between citizens of différent States, in which the matter in dispute 
exceéds, exclusive of interest and eosts, the sum or value aforesald. • » » 
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But no person shall be arrested in one district for trial in another in any 
civil action before a circuit or district court ; and no civil suit shall be brought 
before either of said courts agaiust any. person by any original process or 
proeeeding in any otlier district than.tbat wbereof be is an inliabitant, but 
wbere tlie jurisdiction is founded only on the fact tbat the action is between 
citizens of différent States, suit shall be brought only in the district of the 
résidence of either tbe plaintiff or the défendant." 

Section 2 [U. S. Comp. St. 1901, p. 509], among other things, pro- 
vides as follows: 

"That any suit of a civil nature, at law or in equity, arising under the Con- 
stitution or laws of the' United States, or treaties made, or which shall be 
made, under théir authority, of which the circuit courts of the United 
States are given original jurisdiction by the preceding section, which may now 
be pending, or which may hereafter be brought, In any State court, may be 
removed by the défendant or defeiidants thereiu to the circuit court of the 
United States for the proper district. Any other suit of a civil nature, at 
law or in equity, of wliieh the circuit çpurts of the United States are given 
Jurisdiction by the preceding section, and which are now pending, or which 
may hereafter be brought, in any State court, may be removed into the cir- 
cuit court of the United States for the proper district by the défendant or 
défendants therein, belng non-residents of that state." 

Section 3 provides for the removal ot a suit, where jurisdiction is 
founded only on tlie fact that the action is between citizens of dif- 
férent States, into "the circuit court to be held in the district where 
such suit is pending." 

Before directly and speçifically deaUng with the vital question 
whether under the circumstances disclosed by the record this court is 
"the circuit court of the United States for the proper district," with- 
in the meaning of section 2 of the act, and as such has jurisdiction of 
this case through the removal proceedings resorted to, it may be im- 
portant briefly to consider the provisions of section 1. That section 
contains a grant of gênerai jurisdiction, concurrent with that of the 
state courts, oyer controversies between citizens of différent states, 
involving the jurisdictional amount. It is true that it déclares that 
"where the jurisdiction is founded only on the fact that the action 
is between citizens of différent States, suit shall be brought only in 
the district of the résidence of either the plaintiff or the défendant." 
But, notwithstanding the strength of the language of this prohibition, 
it is conclusively settled by the authorities that a circuit court may 
hâve and exercise fuU jurisdiction in an action between citizens of 
différent states, although held in a district in which neither of the 
parties résides. The mère fact that a non-resident plaintiff brings 
his action agaiiista non-resident défendant does not exclude the case 
from the jurisdiction of the court. Were it otherwise, the writ 
employed for the commencement of the action would be, not void- 
able, but void-^an absolute nullity, to which no waivér or consent 
could impart force or vitality. But while the suit is validly brought, 
although neither of the parties résides in the district, it is voidable, 
at the instance of the défendant, on objection taken in limine by rëa- 
son of such nop-residence. Under judicial construction the season- 
able taking of such objection by the défendant opérâtes as a condi- 
tion subséquent to and precludes the further exercise of jurisdiction 
which validly attached to the suit at its inception. The prohibition 
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is treated as a provision whicli, while not per se defeating or af- 
fecting the jurisdiction of the court, extends to défendants a priv- 
ilège or immunity they may or may not at their élection waive. If 
the défendant seasonably insists on such privilège or immunity the 
court is without power further to exercise the jurisdiction originally 
attaching to the case. But if the défendant does not so insist, the 
court rightfully proceeds in the exercise of its jurisdiction, whoUy 
unafifected by the non-residence in the district of either of the parties 
to the suit. But "where the jurisdiction is founded only on the fact 
that the action is between citizens of différent States,", and where 
neither of the parties résides in the district where the suit was 
brought, lias the suit been brought in the "proper district" ? On 
principle and wholly aside from the authorities I think not. Section 
1, as above statec, déclares in terras that where jurisdiction is so 
founded "suit shall be brought only in the district of the résidence 
of either the plaintiff or the défendant," and this prohibition against 
bringing suit elsewhere per se renders the action defeasible. This 
inhérent vice in the action is wholly based upon and exclusively 
grows out of bringing the action in a district where by reason of 
the fact that neither of the parties is a résident the suit is necessarily 
defeasible even if not defeated. To déclare that such a district is 
the "proper district" for the suit would involve a wide departure 
from the natural, common and obvious meaning of the phrase. 

Section 2 provides in efïect that controversies of a civil nature be- 
tween citizens of différent states involving the requisite jurisdictional 
amount, pending "in any State court, may be removed into the cir- 
cuit court of the United States for the proper district by the défend- 
ant or défendants therein, being non-residents of that State." The 
section, however, does not contain any définition, gênerai or partic- 
ular, of what constitutes "the proper district." To ascertain the 
true meaning of that phrase it is necessary to consider this section 
in connection with both sections 1 and 3. If the proper district is 
that where one or the other of .the parties has his résidence, as con- 
templated by section 1 with respect to suits originally brought in 
the circuit courts of the United States, which hypothesis I believe to 
be correct, one requisite to jurisdiction on removal is furnished. But 
compliance with that requisite alone probably or possibly would re- 
suit in oppression and uncertainty. A citizen and résident of Cali- 
fornia sued in a state court of Delaware by a citizen and résident of 
Florida could hâve the action removed to the circuit court for the 
district of California in which the défendant resided, or to the circuit 
court for the district of Florida where the plaintiff resided. If the 
défendant could not exercise an élection as between California and 
Florida, to which would he be restricted on a removal? To guard 
against any such anomalous and absurd condition of things section 
3 furnishes another requisite to jurisdiction on removal by providing 
that where jurisdiction is founded only on the fact that the action is 
between citizens of différent states, it shall be removed from the 
state court into "the circuit court to be held in the district where such 
suit is pending." This restriction was necessitated by the generality 
of the phrase "proper district" as contained in section 3, but, in my 
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Opinion, \vas not intended to render the district in which a suit is 
pending in thé state court the proper district for the purpose of re- 
raoval aside from the résidence therein of one or other of the parties. 
From an examination of sections 1, 3 and 3, considered together, 
two conclusions may reasonably, and, I think, must necessarily be 
drawn : First, that tlie proper district to which a suit may be removed 
from a state court must be a district where one of the parties résides, 
and, secondly, that, in view of the fact that the removal can be ob- 
tained only by "the défendant or défendants therein, being non-resi- 
dents of that State," the proper district is that in which the plaintiff 
résides. 

Indeed, the conclusions thus reached are not disputed by counsel 
on either side. It was admitted on behalf of the défendant during 
the argument that by reason of the non-residence of either of the 
parties in, the district of Delaware the plaintiff would hâve been en- 
titled to an order remanding the case to the state court had he in 
lirnine raised an objection to the exercise of jurisdiction by this 
court and claimed that the action had been removed to a circuit court 
not in the proper district. But the défendant contended with much 
insistence that the case, as a controversy between citizens of dif- 
férent States, involving' the necessary jurisdictional amount, was with- 
in the gênerai jurisdiction of this court, and in fact was before this 
court, and that the plaintifï by appearing generally in this court and 
replying to certain pleas waived, his privilège or immunity of which 
he might ptherwise hâve taken advantage. This contention was bas- 
ed, aside from the authorities, upon an analogy supposed to exist 
between the conduct of a défendant in an action originally brought 
in a circuit court in the wrong district in failing to objeet seasonably 
on that ground, and the conduct of a plaintifï in an action originally 
brought in a state court and removed to a circuit court in the wrong 
district in failing promptly to rnake similar objection. But there 
is, I think, no true analogy between the two cases. In the former 
case, as has been shown, the jurisdiction of the circuit court attaches 
to the suit,: although defeasible, by viftue of section 1. In the latter 
case whether the jurisdiction of the circuit court attaches at ail must 
dépend upon the effect of the removal législation as contained in sec- 
tions 2 and 3 ; for without this législation there would be no power 
to wrest from a state court a case within its admitted jurisdiction, 
deprive it of the exercise of its rightful powers, and commit to the 
circuit court the détermination of the controversy. The existence 
of jurisdiction in the circuit court on removal must, therefore, ûnà 
support in some provision in the removal législation authorizing the 
removal. If the, removal be unauthorized, it is void, and there is no 
case legally before the circuit court or subject to its jurisdiction for 
décision. It can only remand the case to the state court whose juris- 
diction has wrpngfuUy been interrupted. In such case the doctrine 
(♦f waiver h^S no application. No waiver or even consent can create 
jurisdiction for which there is no warrant of law. Section 2 author- 
izes the removal of the case "into the circuit court of the United 
States for the proper district." This is the extent of the authority. 
There is no authority for removal into an improper district. The 
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proceedings for removal in this case were, consequently, null and 
void. There was, therefore, nothing beforè this court to which its 
jurisdiction could attach. Further, aside from the particular phrase- 
ology of the act there is an inhérent improbability that Congress 
intended to interrupt the exercise by a state court of its jurisdiction 
in a case the décision of which is admittedly within its rightful pow- 
er, by permitting its removal to a fédéral court under such circum- 
stances that the very fact of its removal renders it defeasible in the 
latter court. Certainly any substantial doubt on this point should 
be resolved in favor of an uninterrupted exercise by the state court 
of its unquestionable jurisdiction. Nash v. McNamara (C. C.) 145 
Fed. 541 ; Groel v. United Electric Co. (C. C.) 132 Fed. 252 ; Crâne 
Co. V. Guanica Centrale (C. C.) 132 Fed. 713; McKown v. Kansas 
& T. Coal Co. (C. C.) 105 Fed. 657; New Jersey v. Corrigan (C. 
C.) 139 Fed. 758, 766 ; Plant v. Harrison (C. C.) 101 Fed. 307 ; Fitz- 
gerald V. Missouri Pac. Ry. Co. (C. C.) 45 Fed. 812 ; Kessinger v. 
Vannatta (C. C.) 27 Fed. 890. Judge Love in the last named case 
well said : 

"It is the consitant practice of this court to remaud causes brought hero 
from the state courts in cases of doubtful jurisdiction. The reason of this 
practice is obvious and conclusive. In the tirst place, the jurisdiction o£ the 
state court is unquestionable. It Is, at least, concurrent with this court. 
But the jurisdiction of this court dépends upon spécial facts, and it is in the 
présent case, to say the least, doubtful. It is the safer and wiscr course to 
scnd a cause for trial to a court of unquestionable jurisdiction, rather than 
i-etaiu it hère, and go through ail the forms of trial, when the jurisdiction is 
doubtful." 

The cases directly bearing on the jurisdiction of this court to pro- 
ceed to a hearing and détermination in this suit are few and conflict- 
ing. The weight of authority, however, supports the motion of the 
plaintiflf to remand. Yellow Aster Min. & Mill. Co. v. Crâne Co.. 
150 Fed. 580. 80 C. C. A. 566 ; Goldberg, Bowen & Co. v. German 
Ins. Co. (C. C.) 152 Fed. 831 ; Ex parte Wisner, 203 U. S. 449, 27 
Sup. Ct. 150, 51 L. Ed. 264. In the last named case Wisner, a citi- 
zen and résident of Michigan, brought an action against Beardsley, 
a citizen and résident of Louisiana, in a state court of Missouri. On 
the application of Beardsley the case was removed into the circuit 
court of the United States for the eastern division of the eastern dis- 
trict of Missouri, on the ground of diversity of citizen ship, and sub- 
sequently Wisner moved to remand. The motion was denied, where- 
upon Wisner applied to the Suprême Court for a writ of mandamus. 
which was awarded. Mr. Chief Justice Fuller in delivering the opin- 
ion of the court, after quoting from sections 1 and 2 of the act, said, 
among other things : 

"Section 3, as anieuded, provided for pétition and bond for 'the removal of 
such suit into the Circuit Court to be held in tlie district where such suit i.s 
pendiug.' As it is the non-resideut défendant alone. who is authorized to 
reniove, the Circuit Court for the proper district is evidentl.y the Circuit 
Court of the district of the résidence of the plaintifC. ♦ * « j'^t it Is con- 
teuded that Beardsley was entitled to remove the case to the Circuit Court, 
and as by his pétition for removal he walved the objection so far as he was 
personally concerned that he was not sued in hls district, hence that the Cir- 
cuit Court obtained jurisdiction over the suit. This does not follow, Inas- 



536 158 FEDERAL EBPORTEP. 

much as in view o£ tbe intention of Congress by the aot of 1SS7 to eontract 
tlie jurisdiction of tlie Circuit Courts, and of the limitations iniposed tiiereby 
jurisdlrtion of the suit could uot bave obtained, even witb the cousent of both 
parties." 

On the whole I am satisfied both on principle and authority that 
the motion to remand the case to the state court miist prevail. But 
the motion of the plaintiff for leave to withdraw his gênerai appear- 
ance and his repHcations must be denied. So far as the resuit is con- 
cerned it is wholly immaterial whether the appearance and repHca- 
tions remain on the record or not, as it was beyond the power of the 
plaintifif by any waiver or consent to confer jurisdiction on this 
court in this case. Again, the granting of the latter motion would 
involve an altération and falsification of the record. A nunc pro tune 
entry may properly be resorted to to correct an omission to state 
on the record what actually occurred, or a mis-statement thereof. 
But it is not the proper function of such an entry to alter the record 
in such manner as to deny or disregard the acts and proceedings of 
parties therein correctly set forth. 



UNITED STATES v. VAGUUMOIL CO. (three cases). SAMR v. STAND- 
ARD OIL CO. OF NEW YORK (three cases). SAME v. 
STANDARD Oit, CO. OF NEW YORK et al. 

(District Court, W. D. New York. January 4, 1908.) 

Nos. 467-470, 472-474. 

1. Caeeiees— Violation op Interstate Commeece Act— Indictment of Ship- 

PEB roE Receiving Rebates. 

In the prosecution of a shipper for receiving rebates or concessions in 
violation of section 1 of the Elkins Act of Feb. 10, 1903, c. 708, 32 Stat. 
847 [U. S. Comp. St. Supp. 1907, p. 880], which forbids the granting or re- 
ceiving of any rebate or concession whereby property shall "by any de- 
vice whatever" be transported in Interstate commerce at a less rate than 
that named in the tarifes puhlisbed and flled by the carrier, where it is 
averred that there was an established through rate between the terminal 
points of the shipment to which the carriers concerued were parties, the 
indietment need not aver the route over wblch the shipment was actually 
made. 

2. Same. 

Such an indietment need not speclflcally charge the actual paynient of 
tlie unlawful lower rate conceded which is not an essential élément of tbe 
offense, although proof of such payment may be given on tbe trial. 

3. Commeece— Subjects of Régulation— Transportation Charges. 

The fact that a concession from the published and filed through 
rate on an Interstate shipment over the Unes of Connecting carriers was 
given entlrely by the initial carrier for transportation over its own line 
wholly within one state does not relieve the shipper receiving such con- 
cession from liability to prosecution therefor under the Elkins Aet of 
Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1907, p. 880]. 

4. Caeriees— Violation op Inteestate Commerce Act— Separate Offenses 

— Successive Shipments. 

Under the Elkins Act of Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. 
St. Supp. 1907, p. 880], which makes it unlawful for a shipper to reeeiv<> 
"any concession" from the published and flled rate for the Interstate 
transportation of property, where the published rate relates to transpor- 
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tation In car load lots and the shipments are so made, concessions receiv- 
ed and aecepted on such shipments were upou tlie property transported, 
and not upon the conceded rate, and each shlpment on which a conces- 
sion was given constitutes a separate offense. 

5. SAME— EtJilNSi ACT— OONSTIÏUTIOKALITY. 

ïhe Ellilns Act of Feb. 19, 190:î, c. 708, 32 Stat. 847 [U. S. Comp. St. 
Supp. 1907, p. 880], Is not uuconstitutional as in violation of the tif th amend- 
ment because It subjects a shipper to criniinal prosecutioii tor acceptins 
a concession from a rate published and flled without perniitting him as 
a défense to show that the establlshed rate was extortionate and unrea- 
sonabie. and that the rate paid was reasonable. 

On Demurrers to Indictments. 

S. Wallace Dempsey, Spécial Ass't to Attorney General. 
Kenefick, Cooke & Mitchell (James McCormick Mitchell, of coun- 
sel), for défendants. 

HAZEL, District Judge. The principal grounds of demurrer 
to each indictment may be summarized as follows : That the indict- 
ments do not specify the route from Olean to Norwood on which 
the established rate applied, nor the route over which the freight 
was transported; nor the payment by the défendants to the car- 
riers of the alleged unlawful rate ; nor that the shipments were made 
at a less rate than the tarifif of rates published and filed; that the 
Elkins act is unconstitutional, and, generally, that the indictments 
do not charge an offense. 

Assuming that there were two separate routes from Olean to 
Norwood in the state of New York, on the Connecting roâds men- 
tioned in the indictments, are the indictments invalid because they 
fail to charge the particular route over which the petroleum in f act 
was transported ? It is not alleged that there were two routes avail- 
able to the initial carrier from the point of shipment to Norwood, 
but défendant contends that the court will take judicial notice of 
the fact that there are two différent routes by which freight could 
hâve been transported between the points mentioned ; one via Roch- 
ester and the other via Bufïalo. Upon this point it is sufficient to 
say that the court will take judicial notice of such established rail- 
road routes as are generally known and used. It is not to be sup- 
posed, however, that ordinarily petroleum would be conveyed from 
Olean to Norwood by way of Bufïalo which is geographically lo- 
cated farther from the point of shipment than Rochester (to which 
routing the rate in terms applied), and appreciably farther from 
the point of ultimate destination. In my estimation it is wholly 
immaterial with regard to the validity of the indictment that there 
were two routes by which the merchandise could hâve been conveyed. 
According to the indictment there existed an established rate for 
a through or continuous shipment, and the carriers under the com- 
mon arrangement were bound to transport the petroleum at the 
scheduled rate irrespective of any facilities for a dififerent routing. 
If the merchandise was intentionally and knowingly carried over a 
route other than the established route at a lower rate than the filed 
rate, the court may fairly suppose that the act to regulate commerce 
was disobeyed. The Elkins act under considération in positive terms 
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forbids giving a concession in respect to property transportée! Inter- 
state "whereby any such property shall be transportée by any de- 
vice whatever" at a less rate than the rate published and filed. In 
Armour Packing Co. v. United States, 153 Fed. 1, 82 C. C. A. 
135, it was not held, as I read the case, that the particular route for 
transportation where the carriers hâve facihties for shipment by dif- 
férent routes between two points, must be specifically alleged in the 
indictment. The first ground of demurrer is overruled. 

The contention that actual payment of the unlawful rate is not 
specifically charged in the indictment was much debated at the hear- 
ing of the demurrers. I think there is a material distinction between 
the payment of a rebate to a shipper and the acceptance by the lat- 
ter of a concession or unjust discrimination. The actual turning over 
of the money representing the lower tarifif rate is not the important 
élément of the oflfense, and a concession or unjust discrimination may 
be given and accepted which does not necessarily involve the payment 
of the fixed rate, or the forwarding of the freight at a lower rate than 
that published and filed. Admittedly, the transportation of the com- 
modities in question was at a less rate than the established rate, and 
to knowingly accept such a concession from the carrier assumes the 
payment by the shipper at the lower rate for the transportation, and 
proof of such payment may undoubtedly be given at the trial. If 
the government fails to prove payment at the lower rate it would per- 
haps hâve a material bearing upon the unlawful intent, but prima 
facie the offense was consummated when the property was transport- 
ed at the unlawful rate, and the payment of the rate, when, by whom, 
how or under what circumstances, is not deèmed an essential alléga- 
tion. United States v. Standard Oil Co. (D. C.) 155 Fed. 305. Al- 
though in the Armour Case the indictment seems not to hâve charged 
that the lower rate was paid by the défendant, yet it clearly appears 
from, the opinion of the court that évidence was received aj the trial 
to establish such payment. The court has carefuUy read the indict- 
ments and considered the argument of counsel, and it is thought that 
the character of the ofïense is described with sufificient clearness to 
advise the défendants of the charge; which they are required to meet 
at the trial. ■ 

Another point urged by the défendants is that the concessions re- 
late merely to intrastate shipments. The indictments allège that the 
transportation was pursuant to a common arrangement for a continuons 
shipment from Olean to Burlington, and it appears that the concessions 
given the def en4ants were over a route extending from Olean to Nor- 
wood, points within this state, and not from the aggregate rate for 
the transportation interstate. • I can conceive of no sound reasoning 
in the claim that because ail the Connecting carriers from Norwood to 
Burlington did not join in giving the concessions that the , indictments 
are insufficient; inlaw. If the concessions were over a route between 
points in this state it would be an anomalous holding to relieve the 
ofïending carrier because ail the railroad companies parties to the com- 
mon arrangement hâve not participated in the criminal act. 

The next proposition is whether the varions shipments set forth in 
the différent counts of the indictments constitute in law separate and 
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distinct offenses punishable by the imposition of separate penalties for 
each offense. Counsel hâve assumed this question to be properly raised 
by demurrer, and I hâve, therefore, given it such considération as its 
importance dernands. The rule governing the punishment in the cases 
at bar apparently hinges upon whether separate or distinct offenses are 
forbidden by the statute, or whether the offense was continuons in its 
character. Wharton's Cr. Law (lOth Ed.) § 27, p. 36 ; United States 
V. Standard Oil Co., supra. Turning again to the indictment, it will 
be observed that it is alleged in substance that the estabHshed rate of 
26\i, cents per hundred pounds plus $23 for each tank car relates only 
to the transportation in car load lots ; and the acceptance of conces- 
sions by the défendants on différent days at lov^rer rates is charged 
as separate and distinct offenses. The statute déclares in effect that 
it shall be unlawful for any person or corporation to accept "any con- 
cession" in respect to the transportation of any property, and hence it 
will be observed that the statute contemplâtes as an act of violation 
the shipment of any property at the illégal rate. If, therefore, the 
merchandise was transported in car load lots, the tariff rate being fix- 
ed upon such shipments, the concessions which the défendants received 
and accepted were upon the property transported, and not upon the 
conceded rate. The cases cited by défendants are not applicable. They 
principally relate to actions to recover penalties, or to cases wherein 
continuons offenses are charged in the indictment. Nor is the décision 
of Judge Hough in United States v. Great Northern Ry. Co. (not yet 
reported) 157 Fed. 288, opposed to this conclusion. 

The next question is that the Elkins act (Act Feb. 19, 1903, c. 708, 
§ 1, 32 Stat. 847 [U. S. Comp. St. Supp. 1907, p. 880]), which pro- 
vides that a shipper shall be guilty of a misdemeanor if he accepts a 
concession from a rate published and filed as required by the act with- 
out permitting him, when prosecuted for a violation thereof, to prove 
the unreasonableness of the established rate and the reasonableness 
of the rate paid, is unconstitutional and void. The earnest discussion 
of this question by counsel for défendants and the spécial counsel 
for the government has induced a careful reading of the cases cited 
in the briefs, and a faithful considération of the reasoning in sup- 
port of the contention. It is suggested that, because of the grave 
importance of this constitutional question, the court can safely and 
properly résolve the doubts in favor of the défendants solely to per- 
mit the United States to at once prosecute an appeal to the Suprême 
Court undçr the provisions of the récent act of Congress providing 
for writs of error by the goyernment in criminal cases, to the end 
that the validity or invalidity of the act in question, so far as it re- 
lates to the shipper and the asserted deprivation of its constitutional 
rights, may be settled by the court of final resort. To this suggestion, 
however, I must withhold my sanction because of the firm conviction 
entertained that neither the Elkins act nor the feature relating to a 
violation thereof by shippers is fairly open to the claim that a viola- 
tion of the fifth amendment to the Constitution is threatened. Even if 
the question submitted were a doubtful one, it would not be a sufïi- 
cient ground to justify a décision in favor of the défendants. The 
argument proceeds upon the theory that the shipper is subjected to 
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punishment for accepting a concession from the lawful rate filed and 
published by the carrier, without permitting Iiim to défend liimself 
in any criminal prosecution, and excuse his participation in the of- 
fense on the ground that the rate paid was extortionate and unrea- 
sonable; that although the act of 1887 and its amendments give the 
shipper a civil remedy for correcting abuses, namely, by complaining 
to the Interstate Commerce Commission, injunction, by action at 
law for the reeovery of exicess of rates paid and damages arising from 
such pàyment, yet on the trial of an indictment charging it with 
receiving a rebate, concession, or unjust discrimination it is deprived 
of the right to prove the unreasonableness of the established rate. 
To State the proposition in the light of the défendants' civil remedy 
which is strîctly preserved, for the Elkins act is not independent of the 
original act, but supplementary thereto, is almost to réfute it. That 
Congress had power under the commerce clause of the Constitution 
to regulate commerce is conceded, and its purpose in enacting the 
statute forbidding unjust discrimination and préférence to the end 
that ail shippers shall secure uniform treatment is beyond question. 
How this object and purpose of Congress ean be efïectuated if a 
shipper receiving rebate, concession, or discrimination is permitted to 
question or litigate the legality of the rate as to its reasonableness or 
unreasonableness in a criminal prosecution charging him with having 
received a concession is difïicult to understand. Indeed such a con- 
struction of the act would nullify its gênerai scope, and render its 
strict enforcement wholly impracticable, for juries and judges in dif- 
férent jurisdictions would not be likely to reach a conclusion upon 
the subject of. just or unjust tariff charges' which would secure uni- 
formity of rates. It is therefore clear that there can be no departure 
or déviation from the established rates except in the manner provided 
by the act, and suçh rate must be regarded as binding upon the ship- 
per. In Texas &' Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. 
S. 426, 37 Sup. Ct. 350, 51 L. Ed. 563, this doctrine as announced in 
Swift V. Philadelphia, etc., Ry. Co. (C. C.) 64 Fed. 59 and in Kinnavey 
V. Terminal R. R. Association (C. C.) 81 Eed. 802, was distinctly ap- 
proved. The shipper must obey the provisions relating to the pày- 
ment of transportation charges that hâve been scheduled and filed, 
and he cannot be heard to exclaim in a criminal trial against him for 
violation of the act that the lawful rate fixed by the carriers was 
extortionate or unreasonable, and therefore the lower freight charge 
was lawful. True, the question of unreasonableness of the tariff rate, 
and whether its opération results in the taking of private property 
without due process of law, is judicial in its nature, and Congress in 
the act under considération has not expressly given the Commission 
power to fix rates; and, furthermore, such power perhaps cannot be 
presumed simply because the established rates filed with the Com- 
mission must in the first instance be regarded as prima facie rea- 
sonable. Illinois Central Ry. Co. v. I. C. C, 206 U. S. 444, 27 Sup. 
Ct. 700, 51 ly. Ed. 1128. There can, therefore, be no weight given to 
the theoretical reasoning or remote possibility that a défendant who 
déclines to pay to the carriers the asserted unreasonable rate, and 
accepts a less rate than that published and filed, must be prosecuted 
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criminally before he bas opportunity to prove tbe actual unreason- 
ableness of tb€ filed rate. The shipper must pay the filed rate, sub- 
mitting bis daim of unreasonableness to later détermination. Texas 
& Pac. Ry. Co. v. Abilene Cotton Oil Co., supra. Any otber con- 
struction, as already stated, would net afford that degree of protec- 
tion to ail sbippers tbat Congress designed to secure. 
The demurrers are overruled on ail grounds. 
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AMERICA et al. 

(Circuit Court, W. D. New Yorlj. December 13, 190T.) 

No. 323. 

1. INJUNCTIOK— RlGIIT TO RELIEF— PROPËKTY RiCHTS. 

ïo justil'y the exercise ot the injunctive povvers of a court, the unlaw- 
(ul interférence or tlireatened interférence with complainant's property 
riglits must be shown. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, lujunction, §§ 
9, 10.1 

2. Mastee ahd Servant— Termination of Employment— Rigiit to Quit. 

Workmen may strike or quit their employment at pleasure, eitlier sing- 
ly or in concert, even though it be in violation of their service contract. 

3. Tbade Unions— Strikes— a dvice of Officebs. 

Workmen are not forbidden by law from seeking, taking, or following 
tlie advice of the offlcers of their union or labor organization, with référ- 
ence to the advisability of a strike, 

4. INJUNCTION— CONSPIRACY— INDUCING STRIKE. 

Where the by-laws of a labor union provided that no strike could be 
declared on any raiiroad System unless two-thirds of the members on such 
System flrst voted for the same, and that members were not permitted to 
engage in a strike or encourage any other member to strike without the 
consent of two-thirds of the members employed on that System, and of 
the international président of the union, a poil having been taken result- 
Ing in favor of a strike, the consent of the président of the union did not 
eonstitute such an incitement or inducement to strike as would justif,y 
the continuance of a strike injunction, there being no proof of an inten- 
tion on the part of défendants to conspire to inflict a wrong on complain- 
ant, nor to induce others to strike. 

5. CoisfSPiRACY— Evidence— Weiqht. 

Where a circular Inducing a strike was promptly repudiated by the 
labor union involved, and its orlgin and authorship was not proved, it 
was not entitled to probatlve weight to prove a conspiracy to induce and 
intimidate members of the union to strike. 

6. Tbade Unions— Officers—Committees— Conférence. 

Members of a labor union were entitled to sélect a committee to re- 
quest a conférence with their employer and to delegate an oflicer of the 
union to represent them and advocate an adjustment of their différences 
with a view of effectuating au amieable arrangement. 

In Equity. 

Rogers, Locke & Babcock and Louis L. Babcock, for complainant. 
Henry W. Killeen and V. H. Riordan, for défendants. 

HAZEL, District Judge. Tbis motion is for an injunction pen- 
dente lite in an action brougbt by the Delaware, Lackavvanna & 
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Western Raiiroad Company against the Switchmen's Union of North 
America, F, T. Hawley, its président, Buiïalo Lodge No. 4 of 
said" Switchmen's Union, and William Jordan, its président, together 
with several other individuals named in tlie bill, wlio it is alleged 
combined and conspired to interfère witli and obstruct complain- 
ant's business, and to compel or induce by intimidation the switch- 
men employed by the complainant to break a certain subsisting 
service contract, dated November 20, 190C, whicli expires on Jan- 
uary 1, 1908, or thereafter upon 30 days' notice of revision given 
by either party. The contract in behalf of the complainant is signed 
by its gênerai superintendent and in behalf of the switchmen by 
R. W. Flynn, gênerai chairman, S. E. Heberling, and E. M. 
Rine. On November 23, 1907, an ad intérim injunction was granted 
restraining the défendants from combining and conspiring with each 
other to induce the complainant's switchmen to violate their ser- 
vice contract, and from threatening, compelling, or intimidating 
such employés and members of the Switchmen's Union to disregard 
such service contract, and quit tbe employ of the complainant. Ail 
the défendants hâve appeared herein, excepting the individual de- 
fendants, Heberling and Flynn, and fîled a joint answer denying 
the alleged combination to induce a strike, and averring that the 
employés hâve grievances, and that the validity of the contract is 
denied by them. It is also specifically denied that any of the de- 
fendants hâve combined and conspired to interfère with, hinder, or 
obstruct thé business of the complainant, but assert that the switch- 
men in the employ of the complainant themselves took the poil, 
and that if a strike is declared they intend to leave the employ of 
the complainant in a peaceable and lawful manner. 

A motion to continue the injurtction during the pendency of this 
action is now before me. I hâve given careful considération to the 
subject-matter and affidavits read on both sides and the authorities, 
and am constrained to deny the application and vacate the exist- 
ing restraining order. The basis for the exercise of the injunctive 
powers of, the court must be the actual or threatened interférence 
with the property rights of the complainant, and to invoke such 
powers, which imply the punishment for an infraction of the order 
of the court, the unlawful interférence or threatened interférence 
must be satisfactorily shown. The spécifie allégations of the bill 
alleging interférence and unlawful inducement to strike or cease 
work is that the défendants, under the direction of said Hawley, 
the président of the Switchmen's Union, caused a poil of the switch- 
men in the employ of the complainant to be taken declaratory of 
a strike or no strike, and, the poil having been in falrorof a strike, 
that the said Hawley intends to conduct the same pursuant to the 
constitution and by-laws of the défendant Switchmen's Union and 
its sùbordinate' lodge Bufïalo Lodge No. 4. The bill' and affidavits 
of complainant reveal an absence of ^ sufiScient facts by which the 
court may perceive that there was or is threatened any unlawful 
interférence with complainant's property rights by way of induce- 
ment, enticement, threats, or intimidation to cause such threatened 
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strike. That workmen may strike or quit their employment ad 
libitum is well recognized by ail the authorities, and that they may 
do so singly or in concert, even tliough it be in violation of their 
service contract, has also been held. In Hopkins v. Oxley Stave 
Ce, 83 Fed. 912, 28 C. C. A. 99, the principle is thus stated: 

"The courts hâve invariably upheld the right of iudividuals to form laboi- 
orgaiiizations for the protection of the niterests of the laboriuf; classes, aiid 
bave deiUed the power to eujoin the niembers of such associations froiu ^Yith- 
drawing peaceably from any service, eitlier siugly or iu a body, even where 
such withdrawal involves a breach of contract." 

And in Arthur v. Oakes, 63 Fed. 310, 11 C. C. A. 309, 35 L. R. 
A. 414, an earlier case, Mr. Justice Harlan, sitting in the Circuit 
Court of Appeals for the Seventh Circuit, and writing the opinion 
of the court, says : 

"Those employés having taken service, first wlth the couipnny, and after- 
wards wlth the recelvers, under a gênerai contract of employment, vvhicli 
did not limit the exercise of the right to quit the service, their peacable co- 
opération as the resuit of friendly argument, persuasion, or conférence among 
themselves, in asserting the right of each and ail to refuse further service un- 
der a schedule of reduced wages, would not havo heen illégal and crimlnal, 
although they may hâve so acted in the firm helief and expectation that a 
simultaneous quitting without notice would temporarlly Inconvenienc-e the re- 
celvers and the public." 

The court broadly held that the employés in good faith and peace- 
ably had the right to leave the service of their employer, but with- 
out injuring or interfering with the free action of others. It follows, 
therefore, whenever a conspiracy is alleged that it must be shown 
that the intention of the conspirators was to inflict wrong upon the 
complainant, and if the défendants herein acting together tried to 
hâve the employés break their contract, or urged them to leave 
the employ of the complainant, the court has power to interfère. 
But if it appear that the workmen upon their individual responsibil- 
ity désire to breach the contract, and quit their employment because 
of alleged grievances or any other reason, a court of equity will 
not interfère. Such being the law, how stands this case? 

The only justification for the preliminary injunction is the al- 
légation that the défendants incited or coerced the members of 
the union employed by complainant to violate their contract and 
incited them to stop work in a body. The rule is conceded by coun- 
sel for complainant that the switchmen can strike singly or col- 
lectively as the resuit of their individual action, though such action 
may hâve been induced by co-operation and lawful persuasion. The 
law does not prohibit workmen from holding conférences, and dis- 
cussing their grievances with the object and purpose of striking or 
ceasing work at;3, preconcerted time, and it is only when such ac- 
tion by employés is accompanied by acts of violence, threats, undue 
persuasion, or intimidation, or such wrongful method as will ir- 
reparably injure the aggrieved party that resort may be had to a 
court of equity for redresS. The workmen are not forbidden by 
law from seeking, taking, or foUowing the advice of the ofifîcers of 
their union or labor organization. As bearing upon this point, the 
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case-of Thomas v. Cincinnati, N. O. & T. P. Ry. Co. (C. C.) C3 
Fed. 803, is instructive. In that case Judge Taft, at page 817 of 
62 Fed., enunciated the doctrine that the employés hâve labor to sell, 
and accordingly hâve the right to acctimulate a fund for the sup- 
port of those who engage in a légal strike. He says : 

"They liave the rlght to appoint ofBcers who shall advise them as to the 
course to be taken by them In their relations with their employers. They may 
unité with other unions. The offleers they appoint, or any other person to 
whom they may choose to listen, may advise them as to the proper course to 
be taken by them in regard to their employment, or, if they choose to repose 
such authorlty in any one, may order them, on pain of expulsion from their 
union, peaceably to leave the employ of their employer because any of the 
terms of the employment are unsatisfaetory." 

According to the constitution and by-Iavvs of the défendant Switch- 
men's Union and of the subordinate lodge no strike can be declared 
on any system unless two-thirds of the members on such System shall 
first hâve voted for the same and then it shall be conducted by the in- 
ternational président. Members of the union are not permitted to en- 
gage in a strike or encourage any other member to engage in one with- 
out the consent of two-thirds of the members employed on that Sys- 
tem and that of the international président. The aflfîdavits read on 
this motion disclose that the poil of the members has already been tak- 
en in favor of a strike, and that the sanction of the défendant Hawley 
is required to efïectuate the same. Is the consent of the président in 
connection with the asserted direction by him to take the poil îAich an 
incitement or inducement to strike as to justify a continuance of the 
injunction? I think not, for, as already mentioned, a peaceable strike 
is not per se illégal, and the défendant Hawley acting under the con- 
stitution and by-laws of the union could at the request of the members 
advise the employés as to their proper and lawful action. Wabash R. 
Co. v. Hannahan (C. C.) 121 Fed. 563. Under the by-laws of the 
union his consent to strike must follow the poil to strike, and, seeming- 
ly, is necessary before the striking members can require its ofîîcers to 
levy assessments upon the members to pay the expenses and benefits 
provided for. Référence was made by complainant to a printed circular 
letter purporting to hâve been issued by the Switchmen's Union and 
mailed to switchmen throughout the United States soliciting member- 
ship in said union and practically inciting a strike. Such circular, 
however, is not entitled to probative weight, its origin and authorship 
not being proven, and it appearing to hâve been promptly and season- 
ably repudiated by the union. In the absence, therefore, of satisfactory 
évidence that the défendants hâve unlawfully combined and conspired 
to induce, incite, or intimidate the members of the said Union to strike 
and maliciously interfère with the carrying out of the contract between 
the complainant and its employés, I am not inclined to continue the 
restraining order. 

Stress is laid by the complainant upon the décision recently made by 
Judge Thompson, in Barnes v. Berry (C. C.) 156 Fed. 73, but in that 
action the contract was between two associations, the United Typothe- 
tae of America and the International Printing Pressmen and Assistants' 
Union of North America. It appeared that the officers of the union 
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felt aggrieved because their predecessors had not strongly resisted cer- 
tain provisions of the contract which excluded the récognition of an 
eight-day clause until 1909 and a proposed closed-shop clause, and, 
therefore, when a change in the contract was proposed by the Typothe- 
tœ, they incited strikes and threatened strikes against différent mem- 
bers of the Typothetœ residing in various parts of the country unless 
their demands for a modification of the contract were consented to. 
This, manifestly, was a case where the employés were being urged 
and induced to strike by the officers of their union to satisfy their de- 
sire to hâve the eight-hour day clause inserted, they having been elect- 
ed officers on such an issue. The court properly held that the officers 
of the défendant organization could not exercise their power unlaw- 
fully over its members for the purpose of repudiating the contract, 
and compel the inauguration of "closed shop" which was contrary to 
public policy, and restrained the incitement, inducement, or coercion 
of the men to resort to a strike in différent parts of the country to com- 
pel a change in the contract. In the case at bar, it may be conceded 
that the défendants hâve influence over the switchmen employed on 
complainant's road, yet that such influence has been improperly ex- 
ercised in view of the rule of law permitting employés to strike even 
though they hâve entered into a service contract is not clear. If I were 
satisfied that the men were unlawfully instigated, incited, or urged by 
the défendants to sever their service contract of employment, which is 
claimed to remain in force until January 1, 1908, or thereafter until 
either party gives 30 days' notice of a desired revision, I would not 
hesitate to grant the injunction. But even assuming that the poil of 
the employés was directed by the défendants, as claimed in the bill, it 
cannot be held as a matter of law, in the absence of satisfactory proof 
of a combination or conspiracy to break a valid contract, that such 
acts on their part, standing alone, présume unlawful incitement, per- 
suasion, or coercion of the members of the union, to engage in an il- 
légal strike. 

It is further claimed by the complainant that the correspondence in 
évidence passing between it and various officers of the union, on the 
subject of a conférence to discuss the grievances of the switchmen and 
the request for increased wages, should be considered as showing that 
the défendants initiated the alleged dissatisfaction among the employés 
with a wrongful intention to injure the complainant in its business. 
But upon this point I am inclined to think that the défendants had the 
right to sélect a committee to request a conférence and to represent 
them, and, moreover, they could, if they chose to do so, delegate an 
officer of the Switchmen's Union to represent them and to advocate an 
adjustment of their grievances and difficulties, with a view of efïectuat- 
ing an amicable arrangement. 

The motion is denied. 
158 P.— 35 
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PERHAM et al. v. RICHMAN et al, 

(Circuit Court, E. D. Pennsylvanla. December 31, 1907.) 

No. 41. 

Bbneficial Associations— N AMES— Right to Enjoin Use of Similab Name. 
Certain divisions of complainant, the Order of Rallroad ïelegrapliers, 
seeeded therefrom and subsequently unlted in a new organization, adopt- 
ing the name, the "Order of Rallroad ïelegraphers, Dispatcbers, Agents, 
and Signalmen," of whlqh respondents are members. Both orders are 
fratemal and benevolent, and not commercial, associations, aud are com- 
posed of practically the same classes of rallroad' employés. Kesiwndents 
adopted the name to distlnguish their order from that of complainant, 
rather than to Identlfy themselves wlth it, and it did not appear that any 
confusion or ihjury to complainant had resulted. Held, that the name 
adopted by respondents was properly expressive of the niembersbip of 
their order, ahd that, in the absence of any showing of injurj' to com- 
plainant, or of probabillty of such injury, it was not entitied to a pre- 
llminary injunction to restrain respondents from using sUch name. 

In Equity. iSur motion for preliminary injunction. 

Robert J. Byron, for complainants. 

J. S. Baird and M. M. Dolphin, for respondents. 

HOLLAND, District Judge. This bill in equity is filed for the pur- 
pose of restraining the respondents from using the name they hâve 
adopted for their order. It was argued on bill and answer for a pre- 
liminary injunction, and in determining the rights of the parties the 
facts as stated in the answer must be assumed to be true, from which, 
together vvith the allégations in the bill not denied, we gather the fol- 
lowing: 

The complainants are members and the executive officers of the 
"Order of Railroad Telegraphers," which was organized and in- 
stituted at Cedar Rapids, in lowa, on June 9, 1886. The Grand Divi- 
sion of this order is now located at St. Louis, Mo. "Any white per- 
son of good moral character * * * actually. employed on a rail- 
road as a telegrapher, train dispatcher, line repairer, leverman, or in- 
terlocker, tower or tr^in director, agent located at railroad station, télé- 
phone operator, stafïrnan, and of one year's expérience as such," is 
eligible for membership. The purposes and objects of the order are 
protectjng and developing the interests and elevating the social, moral, 
and intellectual condition of its meimbers, by uniting them in a com- 
mon atî4 gênerai body, , bettering their working condition, and promot- 
ing their gênerai welfare and happiness, The order also maintains a 
"Mutual Bençflit Department" for aidand comfort of beneficiaries of 
deceased members. Its membership is very large, extending its influ- 
ence throughout the United States, Canada, and Mexico. 

Henry B. Perham, the président of the complainant organization, 
came to Philadelphia some time in the early part of 1907, and sihortly 
afterwards quarreled with the officers of the respondent company, who 
are employés principally of the Pennsylvania Railroad. Shortly after, 
on May 18, 1907, the respondents organized the "Order of Railroad 
Telegraphers, Dispatchers, Agents, and Signalmen," and by its con- 
stitution made any white person of good moral character eligible to 
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membership who is 18 years of âge and over, and is actually employed 
on a railroad as a telegrapher, dispatcher, agent, signalman, leverman, 
or lineman, and had one year's expérience as such. (The word 
"agent" means agent telegraphers and agents who are not telegra- 
phers.) It also permitted men with three years' expérience to become 
members, although not at the time employed on a railroad. The pur- 
poses and objects of the respondent organization are to unité railroad 
employés mentioned, and to promote their social condition and elevate 
them morally and intellectually, and for the further purpose of main- 
taining a "Mutual Benefit Department" for the aid and comfort of 
beneficiaries of deceased members. 

Prior to the adoption of the eligibility clause in the respondents' 
constitution, the complainants did not permit dispatchers or agents to 
join their order, and only those signalmen employed as levermen and 
interlockers were eligible. The complainants' eligibility law, shortly 
after the organization of the respondents' order, was changed to en- 
able thèse workmen to become members. 

The respondents deny there is such similarity in nanie as to cause 
confusion between the two orders, or that confusion has or will resuit. 
They further deny that the création of local lodges will confuse the 
two orders, or deceive or mislead the public or persons who might de- 
sire to join either order, and that it has been customary for years to 
designate association of railroad men and other employés by the term 
"order," their sick and death funds by the term "mutual benefit de- 
partment," and local lodges as "divisions." The name "order" and 
the term "mutual benefit department" now used by the complainants 
and respondents were taken and copied from the Order of Railroad 
Conductors and similar associations. The respondents also deny that 
their mutual benefit certificate or their form of application tends to 
deceive persons who may désire to become members of complainants' 
order. 

The bill prays for a preHminary injunction to restrain respondents 
from using the name or circulating any of their printed matters or cir- 
culars containing the name. 

Some time in the spring of 1906, by reason of some différences, the 
local divisions of the complainant order in and about Philadelphia re- 
organized independently under the Order of Railroad Telegraphers and 
continued to do business, each for itself, under that name until May 18, 
1907, when ail thèse local divisions were organized under the name of 
the "Railroad Telegraphers, Dispatchers, Agents, and Signalmen," 
adopted their constitution and by-laws, and fixed their principal office 
in the city of Philadelphia. Neither the complainants nor respondents 
form a business organization engaged in the manufacture or sale of any 
commodity whatever, but are both rather beneficiary organizations en- 
gaged in the high purpose of promoting the material, the moral, and 
intellectual welfare of its members. Their objects are personal and 
social, as distinguished from commercial purposes. 

Both orders are fraternal and benevolent, and are organized ap- 
parantly for the same identical purposes. The respondent order 
had broadened the scope of its law r^ulating the eligibility of rail- 
road employés for membership, and subsequently the complainants 
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adopted the same qualifications, and included railroad employés there- 
tofore inéligible to membership in their order. So that, at the présent 
time, both are engaged in the same laudable purpose of endeavoring to 
better the condition of certain railroad employés. The respondent or- 
der is composed of local divisions which were formerly cohnected with 
complainant order. When thèse local divisions first withdrew from 
the complainant order, they held the same name until May 18, 1907, 
when they changed it by adding to the old name, the "Order of Railroad 
Telegraphers," the additional words "Dispatchers, Agents, and Sig- 
nalmen." 

We hère hâve a clear and convincing bit of évidence to show that 
the respondents adopted the name now used by it with no intention 
of deceiving railroad employés who are eligible and might désire to 
attach themselves to one or the otheir order, but rather for the purpose 
of giving notice of the separate existence of the respondent order. It 
is entirely patent that there was no intention to deceive. The names 
are entirely différent, and no one, who is of sufficient intelligence to 
perform the duties of a railroad employé such as are mentioned in the 
eligibility clause of the respondent order or the complainant order, 
could be for a moment deceived as to which of the two orders he was 
about to join. The respondent order, being an offshoot of the parent 
order and composed of members engaged in similar occupations, for 
whose welfare both are working, could not appropriately avoid using 
the words "Order of Railroad Telegraphers" as part of their name. 
In fact, they would almost be bound to do so in order that they might 
properly describe the order. 

The contention of the complainants that it is damaged by reason of 
the similarity of thèse names we do not think is established by the rec- 
ord. Of course, it is true the respondent order has not been in exist- 
ence for any.very great length of time, and it might be contended that 
there has not been sufficient opportunity to show the confusion which 
the complainants allège, will resuit in the future. But even in the short 
time which has elapsed since the organization of the respondent or- 
der, if the anticipated confusion and misunderstanding is to occur 
which is so strongly urged by the complainants will take place in the 
future, there could hâve been proof of some instances occurring al- 
ready. None has been brought to the attention of the court, and the 
alleged damage which the complainants will suffer as a resuit of the 
similarity of names is a matter of conjecture. We do not believe it 
will occur. The action of respondent in changing from the old name 
to that which it now has, indicated an intention of adopting a name for 
the new branch of the order so far dissimilar as to enable applicants 
for membership to easily distinguish the orders apart, and we are of 
the opinion that the respondents hâve succeeded in their purpose. 
There being no intention to deceive, and no such similarity of names of 
the two orders as could be said to mislead the ordinary citizen of 
average intelligence, the bill should be dismissed. Suprême Lodge K. 
of P. v. Improved Order K. of P., 113 Mich. 133, 71 N. W. 470, 38 
L. R. A. 658 ; American Order of Scottish Clans v. Merrill, 151 Mass. 
558, 24 N. E. 918, 8 L. R. A. 320; McVey v. Brendel, 144 Pa. 246, 
22 Atl. 912, 13 L. R. A. 377, 27 Am. St. Rep. 625. 

The motion for preliminary injunction is refused. 
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COCHRAN V. PITTSBURG, S. & N. R. CO. et al. 

(Circuit Court, \V. D. New ïorlï. November 2, 1907.) 

No. 282. 

Courts— FEDERAL akd State Couktsi— Prioritt of Jubisotction. 

A fédéral court cannot entertain and proceed witli a suit to forecloKe a 
mortgage on the prdperty of a railroad. company while It is in the actual 
eustody of a state court ttirougli Its receiver, appointed in a prior suit 
to foreclose a junior mortgage, nor bas the fédéral court power to remove 
the State receiver or to interfère in any manner witli his management 
of the property. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 1408. 

Conflict of jurisdiction with state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 C. C. A. 350.] 

In Equity. On motion by défendant to stay further proceedings, 
and motion by complainant to enjoin prosecution of a suit in a state 
court. 

See 150 Fed. 682. 

Bushnell & Metcalf, J. H. Metcalf, Robert B. Honeyman, for com- 
plainant. 

Kenefick, Cooke & Mitchell and James McCormick Mitchell, for de- 
fendant Pittsburg, S. & N. R. Co. 

Joline, Larkin & Rathbone and Arthur H. Van Brunt, for défend- 
ant Central Trust Co. of New York. 

HAZEL, District Judge. This is a motion by the défendant the 
Pittsburg, Shawmut & Northern Railroad Company (hereinafter call- 
ed the railroad company) to enjoin the taking of testimony in this ac- 
tion until after the sales under foreclosure decrees in two prior and one 
subséquent actions brought in the Suprême Court of the state of New 
York. Since the hearing, a motion has been heard on behalf of the 
orator to enjoin the défendant Hamilton Trust Company from further 
prosecuting the suit brought by it in the state court against the railroad 
company upon a second mortgage until this action to foreclose the 
same mortgage shall hâve been decided by this court. The material 
facts are as follows: Three separate default judgments of foreclosure 
and sale of the railroad company's property located in this state were 
entered on May 9, 1907, in the state court clerk's office. Prior there- 
to, on August 1, 1905, the défendant Frank Sullivan Smith was ap- 
pointed receiver pendente lite by the Suprême Court in the foreclosure 
action first brought, which was to foreclose the third trust mortgage. 
The receiver duly qualifîed, and concededly the res of the railroad com- 
pany came into the possession of the state court. On November 10, 
1905, a second foreclosure action was brought in the state court by the 
Pacific Improvement Company, a holder of outstanding bonds which 
were issued by the Central New York & Western Railroad Company, 
one of the constituent companies of the défendant railroad company, 
secured by a first mortgage dated December 15, 1902, and covering ail 
the property of the railroad company in this state except about 2^;^ 
miles of railroad extending from Olean, N. Y., to the Pennsylvania 
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State line. In June, 1906, the Hamilton Trust Company, as trustée for 
bondholders under a second mortgage, dated Pebruary 1, 1899, and 
covering ail the property of the railroad company situated in this state, 
brought another foreclosure suit in the state court against the défend- 
ant railroad, company and others, which, as already stated, proceeded to 
default judgment. Prior to the last-mentioned action, however, and 
on May 9, 1906, the complainant, suing for herself and such other 
bondholders as chose to join with her, instituted this action to fo re- 
close such second mortgage. The bill charges default in the payment 
of interest, and, after alleging the facts attending the exécution and 
delivery of the said mortgages, avers that the interests of the Hamilton 
Trust Company were antagonistic to the rights of the complainant; 
thàt the receiver appointed by the state court, whose removal is de- 
manded, has wasted and mismanaged the property of the railroad com- 
pany; and that said receiver and the Pacific Improvement Company 
are guilty of fraudulent and collusive acts, their object being to impair 
the lien of the outstanding 5 per cent, bonds issued under the second 
trust mortgage, of v*?hich bonds the complainant owns a portion. 

Complainant contends, first, that as this court obtained constructive 
possession of the res prior to the action in the state court instituted by 
the Hamilton Trust Company the latter action must be enjoined ; and, 
secondly, that the prosecution to judgment of this action would not 
operate as an interférence with the res already in the possession of the 
state court receiver. The latter proposition manifestly should be first 
considered. The argument proceeds upon the theory that even though 
jurisdiction of the res or property of the railroad company located in 
this state was first acquired by the state court in the action to foreclose 
the junior mortgage lien, still, as the complainant is a citizen of a for- 
ei'gn state, she has the unquestionable right to establish her claim aris- 
irig eut of another mortgage in this forum. It is well settled that the 
fédéral courts will not exercise jurisdiction in an action where the sub- 
ject-matter— the property — is held by a receiver appointed by a state 
court in an action pending therein. Concededly, the property men- 
tioned and dfescribed in the bill could not be sold by virtue of the pro- 
cess of this Court while such property is either actively or constructive- 
ly under the control of the state court, even though the judgment hère 
had been recovered upon a prior lien. Wiswall v. Sampson. 14 How. 
.52, 14 L. Ed. 323 ; Peale v. Phipps, 14 How. 375, 14 !.. Ed. 459. Au- 
thoritieS abound firmly upholding this principle. The record shows 
that, not only was ail the property of the railroad company situated in 
this state in the actual possession of an ofiicer of the state court under 
foreclosure of the junior mortgage, but subsequently and before this 
action was begun a large portion of such railroad property came con- 
structively under its control by virtue of the action to foreclose the 
first trust mortgage. The rule is succinctly stated in the syllabus of 
Harkrader v. Wadley, 173 U. S. 148, 19 Sûp. Ct. 119, 43 X. Ed. 399, 
as follows : . 

"When a state court and a court of the United States may each take Ju- 
risdiction of a niatter, the tribunal where Jurisdiction flrst attaches holds It, 
to the excluSloii of the other, until its duty is fully performed, and the ju- 
rlsdictlou involved is exhausted." 
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In Merritt v. American Steel Barge Company, 79 Fed. 228, 24 C. C. 
A. 530, cited in complainant's brief, is found a cor >rehensive state- 
ment of the principle governing the exclusive right of the court which 
first acquires jurisdiction of the case to proceed to spécial judgment. 
The doctrine, the opinion of the court States, is firmly established that 
when the court takes into its possession property under writ of replev- 
in or attachment, or by other mesne or final process, or by an assignée 
or receiver, its jurisdiction over it becomes exclusive, and in such a 
situation no other court of concurrent jurisdiction can rightfully inter- 
fère with the possession so acquired. The language of the opinion 
upon this point may be quoted: 

"While property is so helcl, it cannot be sold under a judgment, sentence, 
or decree of any other tribunal. Moreover, so long as the property remains 
in custodia legis, no other court, unless by spécial leave of the court whieh 
first acquired .iurisdietion, can lawfully proceed with the trial and déter- 
mination of a suit, the object of which is to establish a lien against the prop- 
erty, or to subject the spécifie property to tlie payment of debts, or which may 
resuit In ereating conflicting rights or titles thereto." 

This principle bas received emphatic approval by the Suprême Court 
in Farmers' Loan & Trust Company v. Lake Street Elevated Railroad 
Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 L- Ed. 667. In that case the 
court said : 

"The iwssession of the res vests the court which bas first acquired juris- 
diction with the power to hear and détermine ail controversies relating there- 
to, and for the time being disables other courts of co-ordinate jurisdiction 
from exercising a lilje power. This rule is essential to the orderly adminis- 
tration of justice, and to prevent unseemly eonfllcts between courts whose 
jurisdiction embraces the same subjects and persons." 

Concededly, there are exceptions to the rule, as, for instance, in cases 
in which by a prosecution of the action the court in possession of the 
res is enabîed to exercise its power without suffering a withdrawal of 
such possession or interférence therewith. Farmers' Loan, etc., Co. 
V. St. R. Co., supra; Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 
38 L. Ed. 981 ; Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 
h. Ed. 815. In this action it is obvious that its further prosecution 
may affect the title of the property decreed to be sold by the state court, 
and it doubtless would tend to obstruct or embarrass such tribunal in 
proceeding to final détermination. I am persuaded, in view of the 
facts, that this court ought not to proceed herein until the litigation in 
the state court is ended and the receiver discharged, or until leave to 
continue is granted by the state court. A différent disposition of the 
questions involved would tend to bewilderment and confusion between 
courts of co-ordinate jurisdiction deriving their powers from widely 
difïering sources. That the first trust mortgage does not include the 
entire property of the railroad company is not of material importance. 
The relief sought by the complainant unquestionably can be granted 
by the state court, either by original action or intervention. The relief 
demanded in the bill by complainant is not simply to establish a mort- 
gage lien or to liquidate her claim. The fraud charged, the alleged in- 
validity of the first trust mortgage, the demand for injunction to re- 
strain the receiver from issuing receiver's certificates under the order 
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of tlie State court, together with demand for the removal of the receiv- 
er, indicates something more than a mère adjudication of the orator's 
rights under the mortgage of the Hamilton Trust Company. For the 
foregoing reasons, the motion of the défendant to temporarily stay the 
taking of testimony herein must be grantcd, and the motion of the com- 
plainant denied. 



DR. A. REBD CDSHION SHOB CO., Limited, v. FRBW et al. 

(Circuit Court, W. D. New York. January 6, 1908. On Settlement of 
Decree, February 14, 1908.) 

No. 291. 

, Trade-Marks and Teade-Names— RiGHT TO Pbotection— Name of Person. 

A prier right to a trade-name under whlch a business Is conducted and 
good wlll established, even If It be the name of an Indlvidual, wlll 
be protected against another of the same name who uses It to pass off a 
fraudaient imitation as the goods of the one first acquirlng a right to Its 
use. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 46, Trade-Marks and 
Trade-Names, §§ 78-88.] 

, Same— Uneaib Compétition. 

One Adam Reed Invênted and patented a cushlon sole for shoes, and 
the patents and a registered trade-mark of a cushlon shoe In connection 
with the name "Dr. A. Reed's" were asslgned to complalnant, which es- 
tablished a number of stores for the sale of such shoes, and expended 
large sums in advertising and building up a trade in the same under such 
name. Subsequently, Reed obtalned other patents for cushion soles, 
under which défendant corporation, of which he became président, be- 
gan to make shoes, which it sold, using upon Its cards, labels, shoe straps, 
and advertlsements the words "Dr. A. Reed, Patentée," also prlnting 
upon Its labels and boxes notices that such shoes were not the "Dr. Reed 
Cushlon Shoe" made under former patents, but were covered by later 
Improved patents. It was shown that complainant's shoes were ordl- 
narily known and dlstlngulshed by retail purchasers merely as the "Dr. 
Reed" shoe. Held, that défendant, by using such name, was chargeable 
with unfalr compétition and a fraudulent invasion of complainant's prlor 
acquired rights, there belng no business reason for such use unless to ob- 
tain the advantage of the réputation of complainant's shoe by confuslng 
or misleading purchasers. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, §§ 78-^. 

Unfalr compétition, see notes to Scheuer v. MuUer, 20 0. 0. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.J 

Same—Infeingement— Right to Accounting eob Profits. 

A défendant wlll not be requlred to account for the gains and profits 
made by an unfalr compétition where, under a prlor décision between the 
parties, it was justlfled In believing that with certain changes, which It 
made, it would not be chargeable with an unlawful invasion of complainr 
ant's rights, nor where there Is grave doubt whether such proof could be 
made as to entltle complalnant to a substantiated recovery. 

In Equîty. On final hearing. 

Archibald Cox, for complainant. 
George C. Miller, for défendants. 
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HAZEL, District Judge. This bill is to restrain unfair compétition 
in trade. The principal question involved is whether the défendants 
may lawfuUy use the name "Dr. A. Reed," or équivalent désignations, 
upon their cards, shoes or shoe straps, boxes and advertisements, or 
whether such use, as hereinafter described, is in unfair trade compé- 
tition with the complainant's vendible goods. The material facts are 
as f ollows : In 1893, Dr. Adam Reed and George J. Winter, who 
were joint owners of the Reed invention for a cushion sole for a shoe, 
granted licenses to several firms or corporations to manufacture the 
shoe embodying the said invention. It was understood between the 
licensors and their licensees that the shoe should be called "Dr. A. 
Reed's Cushion Shoe." In the years 1895, 1896, aiid 1900, letters 
patent for a cushion shoe were issued to Reed and Winter. On Jan- 
uary 36, 1897, a certificate of registration of a trade-mark was granted 
by the Patent Office to said Reed, consisting of the représentation of 
a shoe resting on a cushion, and having printed over such emblem 
the words "Doctor A. Reed's" and thereunder the word "Trademark." 
The patents and trade-mark rights were assigned by the owners for 
value to the Metropolitan Bank and by the latter to the défendant 
Frew, who, in 1901, transferred the same to the complainant's prede- 
cessor. The complainant thereupon granted licenses to manufacture 
the shoes to différent companies, one located in Chicago and the other 
in Bufïalo, and expended a large sum of money in advertising and 
popularizing the shoe under and by the name of Dr. Reed's Cushion 
Shoe. The business became valuable, and stores were opened by the 
complainant in différent parts of the country under the name of Dr. A. 
Reed's Cushion Shoe Company, and in varions ways the attention of 
the public was attracted to the distinctive trade-name and trade-mark 
of the complainant. From the time of acquiring title to the patents 
and trade-mark and the right to use the name of Dr. A. Reed in con- 
nection with the sale of its cushion shoes to the spring of 1905, the 
only cushion shoes in the market known by said name or désignation 
were the high grade shoes manufactured by complainant's licensees, 
and which retailed at $5 per pair. The title to the original patents and 
trade-mark and complainant's right to use the name of Dr. Reed in 
the manner stated is not seriously controverted by the défendants. In- 
deed, it is alleged and shown that in an action in the Suprême Court of 
the State of Michigan, brought by complainant against Goldberg Brois. 
(unreported), a licensee of the E-Z Shoe Company for unfair dealing 
in trade, an action wherein such company was concededly the actual 
défendant, that the title of the patents and trade-mark, and the exclu- 
sive right to use the name "Dr. A. Reed's Cushion Soled Shoes" or 
"Dr. Reed's Cushion Soled Shoes," was held to be lawfully in the 
complainant. The défendant E-Z Shoe Company also represents the 
individual and firm défendants in this action, ail of whom had knowl- 
edge of the décision of the Suprême Court of Michigan, and, accord- 
ingly, the question of title is res adjudicata. Dennison Mfg. Co. v. 
Scharf Tag, Label & Box Co., 121 Fed. 313, 57 C. C. A. 9. 

The proofs show that the defendant's shoe is styled "The Improved 
Easy Cushion Sole Shoe," and upon the cards, labels, shoe straps, and 
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advértîsements are printed the words "Dr. A. Reed, Patentée." Up- 
on the labels and boxes is printed the following : 

"Do not confuse tbls shoe wlth the shoes made under the former set oî 
patents taken out by Br. Reed, and whlch bave been calted the 'Dr. Beed 
Cusblon Shoe.' Our shoes are decldedly an Improvement over those niade 
under thèse old patents" — 

and on the inside of some of the defendant's shoes appear the fol- 
lowing: 

"Thls shoe Is m'f'd under my new Improved patents. Do not confuse wlth 
my old patents. Dr. A. Reed, Patentée." 

No clairn is made of similarity of labels or style of boxes or dress 
but complainant's position is that the fraudulent use by the défendants 
of ÏDr. Reed's name upon their shoes and advertising médium had the 
efïect of simiilating complainant's cushion shoes, and misleading the 
intending buyer. The défendants contend that they manufacture and 
vend an improved cushion shoe under a later patent issued to Dr. 
Reed, and under a registered trade-mark owned by the E-Z Shoe Com- 
pany, of which Dr. Reed is the président and a stockholder, and that 
they hâve difïerentiated their shoes and advertisements, as above stated, 
to négative any déception or intention to palm ofï their goods for those 
of cofflplainant. Evidence was given by the complainant to show, on 
the coritrary, that the appropriation by the défendants of the trade- 
name confused the buyer, and misled him into buying the defendant's 
shoe, which sold for $3.60 per pair, when he in fact intended buying 
that of complainant's make. It was proven that not infrequently cus- 
tomers inquire at shoe stores for the Dr. Reed shoe or the Reed 
Cushion shoe without any other désignation, intending to buy the gen- 
uine Reed shoe, and sucli name or désignation either singly or in con- 
nection with the word "patentée," being visible upon defendant's la- 
bels, trade-ïnark, and shoe strap, sales were liable to be made, and in 
fact were made, of the spurious article. 

In thesè circumstances, is the appropriation and use of the name 
"Dr. A. Reed" or its équivalent désignations by the défendants an in- 
vasion of the complainant's prior acquired right? It is quite true that 
an individual may use his name in a business conducted by him, though 
some other per son or firm engaged in similar business has a prior right 
to such use, and this rule obtains even if confusion results from such 
dual use, provided it is not donc in unfair compétition. But an indi- 
vidual using his surname to carry on his business where a similar name 
has been appropriated by another engaged in the same business must 
do so in absolute good faith. He must use his name honestly, 
and without intending to deceive or induce the public to buy his goods 
for those of another. Concededly there can be no valid trade-mark 
of a Personal name. Howe Scale Co. v. Wyckoff, Seamans, etc., Co., 
198 U. S. 118, 25, Sup. Ct. 609, 49 L. Ed. 972. But, unquestionably, a 
prior right, to a trade-name under which a business is conducted and 
good will jcstablished, even if it be the name of an individual, will be 
protected against another of the same name who uses it to pass ofï a 
fraudulent imitation as the goods of the one first acquiring a right to 
its use. .R. \V. Rogers Co. v. Wm. Rogers Mfg. Co., 70 Fed. 1017, 
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17 C. C. A. 576. The case of Howe Scale Co., supra, upon which re- 
liance is placed by the défendants, is thought distinguishable. There, 
the défendant Remington in good faith used his surname to promote 
the sale of a typewriter manufactured by the firm of which he was a 
member. He used it in connection with the name of Sholes, calHng 
the machine the Remington-Sholes typewriter. He did nothing to create 
confusion or palm off his machine as that of the Remington manufac- 
ture, nor did an assignment by him of the right to use the trade-name 
"Remington" enter into the case. The Suprême Court held there 
could be no exclusive appropriation by any one of a surname as 
against others having the right to use it. Such, however, is not this 
case. Dr. Reed has never been personally engaged in the manufacture 
and sale of his patented shoes. True, his name is used as an officer 
in connection with the businesss of the défendant, the E-Z Shoe Com- 
pany, but I think in view of the évidence that the position of the de- 
fendants cannot be regarded in any other light than if Dr. Reed were 
totally unconnected with the défendant corporation. He cannot as- 
sign or transfer the use of a trade-name, which he had previously as- 
signed to complainant, in connection with the manufacture and sale 
of cushion shoes, to enable the défendants to fraudulently divert the 
trade of the complainant. It is, however, insisted that they hâve mark- 
ed their shoes to avoid the possibility of any one, buying with ordinary 
care, being deceived, but this claimed précaution does not remove the 
difHculty. That, ordinarily, an intending purchaser is attracted by the 
name "Dr. Reed," under which the shoes were sold by the défendants, 
rather than by its emblem which appeals to the eye, is shown by the 
record. Admittedly, Dr. Reed had the right to patent his later inven- 
tion, and there were no restrictions upon his right to personally or in 
association with others to engage in the business of manufacturing 
and vending his improved sole or shoe, but having previously parted 
with his right to use his name in connection with the manufacture and 
sale of cushion shoes under his original patents, and which, as we hâve 
seen, was thereafter used in the business of another, and popularized 
by the expenditure of a large sum of money, he cannot invade the trade 
of the latter. Why use the words "Dr. Reed, Patentée" ? Is it to take 
advantage of what the cqmplainant has donc in the way of popularizing 
its product? The answer that the name is used because Dr. Reed is 
the patentée of the so-called improved cushion sole is specious. To 
print such words on the cards, labels, and shoe straps of the défendants 
is manifestly unfair to the complainant, and fraudulently misleads the 
public. I hâve examined the authorities cited in défendants' brief, but 
am left unpersuaded to a différent conclusion. The équitable principles 
relating to unfair dealing in trade are well settled, but a proper appli- 
cation requires that each case must be determined upon its own facts. 
.\s said in Dennison Mfg. Co. v. Scharf Tag, Label & Box Co., supra, 
"SHght diiïerence in the facts of two such cases may resuit in very dif- 
férent décisions." 

Nor is the Goldberg Bros. Case res adjudicata upon the point that 
the défendants, in accordance with the decree of the court, hâve suffi- 
ciently differentiated their product to négative the asserted fraudulent 
purpose. The character of the wrongful acts in that case were dif- 



556 158 FEDERAL REPOETËB. 

ferent, and, except upon iht question of complainant's prior rïght to 
use the trade-name the précise facts hère presented were not before the 
court. So far as the décision holds that the défendants may avoid the 
acts cornplained of by the cautionary labels and statements, namely, 
"This is not the Dr. A. Reed's original Cushion Shoe," I am constrain- 
ed to a différent conclusion. It is true that apt notices to the pubhc 
in circulars or explanatory wôrds prominently displayed on labels, box- 
es, etc., may be a sufficient warrting to the purchasing public, but the 
question hère, despite such notice, is whether the use of the name in 
question is a reasonable and proper use, or whether its use by the de- 
fendants was induced by a purpose to deceive. The case of Pillsbury 
V. Pillsbury-Washburn Flour Mills Co., Ltd., 64 Fed. 841, 12 C. C. A. 
432 is instructive upon this point. My conclusion is that the défend- 
ants, or each of them, are using the désignation which is the subject 
of this controversy illegitimately and in unfair compétition. The relief 
prayed fôr in the bill should be granted, with costs. Decree may be 
entered accordingly. 

On Settlement of Decree. 

In an ordinary situation a défendant who has been found guilty of 
fraudulently using the trade-mark of a rival dealer or dressing his 
goods in simulation of another trader, and by so doing practiccs a 
deceit or fraud upon the public, may be required to account for the 
gains and profits made by sUch wrongful use, or for damages resulting 
therefrom to the owner of such trade-mark. This principle, however, 
rests entirely upon an intentional fraud by a défendant and the loss of 
business by the complainant thrOugh his wrongful acts, which inten- 
tional wrongdoing may be ascertained directly from the facts, or may 
be presumed from the évidence and circumstances. The question is, 
can such culpable inference be drawn from the facts of this case? 

Under the décision of the Suprême Court of Michigan in an action 
brought by this complainant against Goldberg Bros., in which action 
the défendant the E-Z Shoe Company was the actual défendant, the 
asserted wrongful acts of the défendants were held not to be an inva- 
sion of complainant's rights. The decree in that case pointed out that 
the défendants might indicate that the shoes manufactured and sold by 
them were covered by Dr. A. Reed's or Dr. Adam Reed's patents upon 
the condition that, in connection with such statement, they also place 
upon their shbes, boxes, cartons, or written matter the cautionary in- 
scription "this is not the Dr. A. Reed's original Cushion Shoe." 
In accordance with such decree the shoes of the défendants were so 
inscribed and placed upon the market for sale. Under the circumstan- 
ces presented I think the décision of the Circuit Court of Appeals, 
in N. K. Fairbank Co. v. Windsor, 124 Fed. 200, 61 C. C. A. 233, has 
direct application. It is sufficient to quote from that décision as fol- 
lows : 

"Whether that décision (Interlocutory) was Sound or not is immaterial. It 
would be stralning the doctrine of Inferred Intent beyond ail reasonable 
bounds to hold that one who bought, made, and sold, whlle that décision be- 
tween the original manufacturer and the designer of the pacliage remalned 
In force, Intended to enter Into 'an unlawful compétition' with complainant" 
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Furthermore, I think this case also cornes under the doctrine o£ 
Ludington Novelty Ce. v. Léonard, 127 Fed. 155, 62 C. C. A. 269, 
where an accounting was denied because, in the judgment of the Cir- 
cuit Court of Appeals, there was grave doubt as to whether there 
could be substantial recovery. In this case it would be difficult to 
satisfactorily establish that the purchasers of the cushion sole shoes 
of the défendant the E-Z Shoe Company and dealers would not bave 
bought them had they known such shoes were not manufactured under 
the original Reed patents. No accounting for damages will be allowed. 

The decree should contain a provision protecting the rights of the 
défendant Alfred V. Frew to use the name "Dr. A. Reed Cushion 
Shoe" in connection with his retail business in Buffalo, Tonawanda, 
and Niagara Falls, as such rights under his contract with complain- 
ant's predecessor hâve been defined and adjudicated by the Suprême 
Court of the state of New York. The decree relating to the rights of 
said Frew should not be as broad as suggestèd by defendant's coun- 
sel, ""or I conceive that, while he may hâve the right to use the trade- 
name, his use is restricted by his contract to the sale of shoes made 
under the original Reed patents, and, accordingly, the palming ofï of 
a spurious Dr. Reed shoe for the genuine article is unfair dealing in 
trade. 

The former opinion in this case directing the entry of a decree as 
prayed for in the bill is modified, as herein before indicated. 



In re GRIGNARD LITHOGRAPHING CO. 
(District Court, E. D. New Yorlc. December 31, 1907.) 

1. Bankbtjetcy— Peeferential Claims— Classification. 

The claim of a landlord for rent of premises occupied by tlie receîver 
and trustée of a bankrupt is entitled to rank as a preferred daim under 
Bankr. Act July 1, 1898, c. 541, § 64b (1), 30 Stat. 563 [U. S. Comp. St. 
1901, p. 3447], as a neeessary cost of preserving the estate. The trustee's 
commissions rank under subdivision 3 as a c-ost of administration. An 
allowanne made to the attorney for the trustée for services ordinarily 
falls within the same subdivision, although, when such services were nee- 
essary to préserve the estate, such claim may be classifled under subdi- 
vision 1. 

2. Same— Adjustment oï Pbeferential Claims to Meet Insufficient As- 

sets. 

Where the estate of a bankrupt is insufficient to pay in f ull the claims 
entitled to préférence, the court may, where equity requires it, scale a 
claim which would ordinarily be entitled to priori^ over others. 

In Bankruptcy. On report of spécial commissioner. 
See 155 Fed. 699. 

James S. Lehmaier, for trustée. 
Henry Staton, for Trow Directory Co. 

CHATFIELD, District Judge. The estate in this proceeding has 
been substantially used up in the course of litigation. The only créd- 
iter who has received anything is the Trow Directory Company, which 
had a secured claim, and after considérable delay obtained, in a de- 
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teriorated condition, tlie property upon which it held its alleged lien. 
At the présent time, as shown by the trustee's report and the opinion 
of the spécial çommissioner upon the subject of allowances, the condi- 
tion of the estate is as follows : 

Amount in the hands of the trustée $1,039 21 

Against this Is an item of taxes $ 24 37 

Expenses of référence. . . . , 32 50 

Trustee's commissions 85 03 

Allowance to attorney for trustée 300 00 

Clalm for rent during occupation by receiver and trustée. . 944 01 1,.385 91 

Ail of thèse items fall within the provisions of section 64a and 64b, 
subds. 1 atld 3, Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 
19Q1, p. 3447]. , 

ïhe jitem for taxes should first be paid, under the authority of sec- 
tion 64a. The item for expenses of the référence must be paid to the 
référée, and,, inasmucli as the. report is necessary to both the creditor 
and the trustée, the expenses should be divided, and therefore should 
be paid next. The item of rent, it is considered, falls properly within 
the provisions of section 64b, subd. 1, as an actual and necessary coït 
of preserving the estate ; subséquent to filing the pétition, while the 
trustee's commissions fall, it is believed, clearly under the provisions 
of subdivision 3 of the same section. The act provides, in section 64b, 
that the debts be paid in full out of the bankrupt estate, and that the 
order of payment shall be (1) the actual and necessary cbst of preserv- 
ing the estate subséquent to filing the pétition; (2) filing fées, etc.; 
(3) the cost of administration. 

As to the services of an' attorney for the trustée, it is considered that 
under ordjnary circumstanees the allowance for such attorney's serv- 
ices would fall within the provisions of subdivision 3 and be subor- 
dinated to the payment of debts included under subdivision 1. In 
cases, however, where the services of this attorney hâve been necessary 
for the préservation of the estate, and hâve tended to benefit or pré- 
serve the estate, such an, item might well be classified under subdivision 
1, if there be sufficient property to cOver the various items. In the 
présent case, the entire estate falls short by $346.70 of being sufficient 
to pay ail thèse claims. The court is unable to consider either party 
as entirely free from responsibility for the situation. The creditors 
who hâve the claim for rent Wete also the creditors who had a secured 
lien, and were the only creditors to receive anything out of the estate. 
The value of their alleged lien was depreciated, àssuming that they 
could bave substantiated their claim, by their own actions in opposing 
a sale. On the other hand, the attorney for the trustée was also the 
attorney for the receiver and for some of the ùnsécured creditors, and 
has received considérable compensation in this case, although his work 
has probably exceeded, from the standpoint of amount, the extent of 
his compensation. 

While recognizing the principle that no person is to be deprived of 
a property right, such as the clâim for rent, without due process of 
law, and giving full coiïsidêration as well to the proposition that com- 
pensation for the «se and occupation of real property by a receiver or 
trustée is a right whichj cannot be taken.away under the provision of 



THE JOSEPH B. THOMAS. B59 

the bankruptqf statute, merely to prevent hardship to some one else, 
nevertheless, considering this entire proceeding, and the equities as 
they now exist, as well as the rights which existed at the time both 
parties to this motion entered upon a course of litigation which has re- 
sulted in the présent condition of the estate, it is believed that the 
claims of the attorney for the trustée, and the créditer, for the use 
and occupation of his premises, should be adjusted, and that the trus- 
tée should take as his commissions what may be left. 

The report of the spécial commissioner, therefore, will be confirmed. 
The spécial commissioner's fées will be paid, amounting to $32.50 ; the 
taxes will be paid, amounting to $24.37, with any accrued interest or 
penalty ; the claim for use and occupation will be allowed and paid, 
to the extent of $745 ; the attorney for the trustée will be allowed the 
sum of $150; the trustee's commissions and disbursements will be 
allowed, to the extent of $85.03 ; and whatever balance is left from 
the fund of $1,039.21, with any accrued interest, may be paid to the at- 
torney for the trustée on account of his disbursements. 



THE JOSEPH B. THOMAS. 
(District Court, E. D. Pennsylvanla. .Tanuary 9. 1908.) 

Admibalty— OosTS — ^Action ik Pokma Paupebis— Stipulation foe Costs on 
Appeal. 

Where, in a suit In admlralty brought in forma pauperis, a decree was 
entered dlsnaissing the libel, from which an appeal was taken, and a sure- 
ty entered into a stipulation conditioned that appellant should "answer ail 
damages and costs" if he failed to make his plea good, on an affirmance 
of the decree by the appellate court, "with costs," the respondent is en- 
tltled to a decree against the llbelant and the surety for his costs iù both 
the appellate and district courts. 

[Ed. Note. — ^For other définitions, see Words and Phrases, vol. 2, p. 
1636.] 

In Admiralty. Objections by surety to proposed decree. 
Joseph Hill Brinton, for libelant. 

J. Frank Staley, Francis C. Adler, and John F. Lewis, for respond- 
ent. 

J. B. McPHERSON, District Judge. This was an action brought 
in forma pauperis, which was ended in the District Court by a decree 
dismissing the libel, with costs. 136 Fed. 693. An appeal was there- 
upon taken, and the decree below was affirmed (148 Fed. 762, 78 C. 
C. A. 428) ; the order of the Circuit Court of Appeals being as fol- 
lows : 

"It is now hère ordered, adjudged, and decreed by this court that the decree 
of the said District Court in this cause be, and the same Is hereby, affirmed, 
with. costs, and that the said respondent, etc., recover against the said libel- 
ants, etc., $20 for his costs herein expended, and hâve exécution therefor." 

The appeal was allowed by the District Court upon a pétition in 
the ordinary form, and on the same day Lewis Brinton entered into 
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a stipulation as surety in the sum of $250, which recited the fact that 
an appeal hadbeen taken, and then provided that: , 

"lif the said appellant shall prosecute Ms appeal to effect, and ànswer sll 
damages and costs If he f ails to make liis plea good, then this stipulation 
shall be void; otherwise, to be and remain in fuU force and virtue." 

In strict accordance with the terms of this stipulation, the appellee 
now' asks that the following decree be entered by the District Court : 

"(1) That the judgment of the said Circuit Court of Appeals be, and the 
same is hereby, made the judgment of this court. 

"(2) That the respondent recover from Joseph Punter et al., libelants, and 
from Ijewis Brinton, their stipulator, the sum of $124.25, hls costs In this 
court and in the said Circuit Court of Appeals, as taxed, and hâve exécution 
therefor." 

The surety objects to so much of the proposed decree as permits 
exécution against him for the costs in the District Court ($100.75), 
taking the position that, as the suit was brought in forma pauperis 
and was prosecuted to final judgment in the District Court under 
the protection of the act of 1892, the costs in that court cannot be 
recovered from him now, because they could not hâve been recovered 
from his principals. I do not agrée with this position. Whether the 
libelants were entitled to appeal in forma pauperis is a question upon, 
which the fédéral courts hâve not agreed, as may be seen by an 
examination of The Presto, 93 Fed. 522, 35 C. C. A. 394, Brinkley 
V. Railroad Co. (C. C.) 95 Fed. 345, Volk v. Sturtevant Co., 99 Fed. 
532, 39 C. C. A. 646, Reed v. Penna. Co., 111 Fed. 714, 49 C. C. A. 
572, and the cases cited in thèse décisions. But even if it be as- 
sumed, for présent purposes, that an appeal in forma pauperis is 
allowed by the act of 1892, the appellants did not avail themselves 
of this privilège, and the surety voluntarily entered into an obliga- 
tion which, bound him to answer "ail damages and costs," if the ap- 
peal should fail, and if the appellants should not themselves satisfy 
the damages and costs. The bond havmg become absolute by a 
breach of the condition, I can see no reason for relieving the surety 
of his plain and direct engagement. The fact that the libelants were 
relieved by statute of the obligation to pay costs in the District Court 
did not extinguish the costs themselves, and it was compétent for 
the surety to assume their payment upon lawful considération. This 
he did, and he may now be properly called upon to make his assump- 
tion good. The point was ruled, I think, in the following cases: 
McClaskey v. Barr (C. C.) 79 Fed. 408, and Persons v. Wirgman 
(C. C.) 140 Fed. 207. 

The clerk is directed to enter the decree proposed by the respond- 
ent. 
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OAMDEN IRON WORKS v. UNITED STATES. 

(Circuit Ck)urt of Appeals, Third Circuit January 27, 1908.) 

No. 17. 

Oaebiees— Interstate Commeece— Receivino Rebats —"Coumon Aeeange- 

MENT." 

Défendant as shipper made an agreement wltli the Mutual Transit 
Company, which was a carrier by water only on the Great Laides, by 
■wbich the transit company agreed to protect a rate of 45 cents per hun- 
dred on a shlpment of Iron pipe from Philadelphla to Wlnnipeg, Man. 
The transit company routed the shipment over a rallroad to a port on 
Lake Erie, thence over Its own water Une to West Superlor, Wis., and 
from there over two railroads to Winnipeg. The shipment was made 
on through bllls of lading issued by the recelvlng railroad carrier, in 
which a rate of 49% cents was charged, that being the sum of its own 
published through rate to West Superior and the published rates of the 
other two rallroad companies from there to Winnipeg, and such rate was 
paid by défendant. From the portion of such rate received by the trans- 
it company it refunded to défendant 4% cents per hundred on the ship- 
ment. The transit company had not published nor flled any schedule of 
rates uuder the Interstate commerce law. Held, that its participation 
in the transportation of the property under the through bills of ladlng 
and In the rate charged therein was not under a "common arrangement" 
betwéen the carriers with respect to such shipment within the meaning 
of the act so as to malce such rate the lawful rate as against the shipper, 
nor to render the latter sulîject to criminal prosecution for receiving a 
rebate under the EUdns Act of Peb. 19, 1903, c. 708, § 1, 32 Stat 847 [U. 
S. Comp. St. Supp. 1907, p. 880]. 

BuflBngton, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 150 Fed. 214. 

Wm. A. Glasgow, for plaintiff in error. 
J. W. Thompson, for défendant in error. 

Before DAI^LAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The plaintif! in error was tried, con- 
victed, and sentenced upon an information, the gravamen of which 
appears to be that it, the Camden Iron Works (a corporation), had 
received from the Mutual Transit Company, a rebate from a rate 
for transportation of property, which was published and filed with 
the Interstate Commerce Commission by thé said transit company 
and certain designated railroad companies; but, without pausing to 
consider whether any crime was sufticiently alleged, we pass at once 
to the broader and less technical question, whether there was any 
évidence upon which, as to the ofïense intended to be charged, the 
verdict of guilty that was rendered could be sustained. Wiborg v. 
United States, 163 U. S. 632-638, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 
289. That offense was created and defined by the act of February 
19, 1903, entitled "An act to further regulate commerce," etc. (32 
158 P.— 36 
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Stat. 847, c. 708 [U. S. Comp. St. Supp. 1907, p. 880 et seq.]), in thèse 

terms : 

"It shall be uiilawful for any person, persons or corporation to offer, grant 
or give, or to solicit, accept or receive, any rebate, concession or discrimina- 
tion in respect of tlie transportation of any property in interstate or foreign 
commerce, by any conimon carrier subject to saicl aot to regulate commerce, 
and the acts amendatory tbereto, whereby any such property sliall, by any 
device wbatever, be traiisported at a, less rate tlian tliat named in tlie tariffs 
published, and flled ,by ;sU(;b carrier, as is required by said act to regulate 
èomjngrçe and the abt;s,flmendatory tbereto, or wliereby any otber advantage 
is giveii or diseriminàtloil is praetlced. Every person, or corporation wbo 
shall optei", grant, or giye or solicit, accept or receive any suclî rel)ate, con- 
cessioti or discrimination, shall be (jeemed guilty of a misrtemeauor, and ou 
conviction thereof shall be punished by a fine of not less than oue thousand 
dollars ïior more tban twenfy thousand dollars." 

Thé plaintiff in error admits its receipt of the sum of money speci- 
fied in the information, but insists that it was not a rebate within the 
statute; because, as argued, the Mutual Transît Company, by wliom 
and, fronl whose funds it was pàid, was not "subject to such act to 
regulate commerce," and was not "required" to file, and had not filed, 
any tariff in respect of the transportation in question. The facts 
material të this insistence may be briefly stated. The Mutual Transit 
Company was a carrier by water only, having a steamship line on 
the Great Lakes from Bufifalo and Fairport to West Superior. It 
agreed withthe Camden Iron Works to "protect" a rate of 45 cents 
per hundred pounds for the transportation from the pioint of origin 
to Winnipeg, of certain iron pipe which the Camden Iron Works 
proposed to ship from Florence and Camden, in New Jersey, and 
from Emaus, in Pennsylvatiia, td Winnipeg, in the Dominion of Can- 
ada, and the route desig-nated by the transit company, and assented 
to by the Camden Iron Works, was, as to the pipe from Camden and 
Florence, after its lighterage to Philadelphia, thencè by the Balti- 
more & Ohio Railroad to Fairport, thence by the Mutual Transit 
Comps^ny's steamship line to West Superior, and then by the Great 
Northern Railway and the Canadian Northern Railway to Winnipeg; 
and, as to the pipe from Emaus, by the Philadelphia ,& R,eading Rail- 
way and the 'Eehigh Valley Railroad to Buffalo, thence' by the Mutual 
Transit Cômpany's steamship line to West Superior, and thence by 
the Great Northern Railway and the Canadian Northern Railway 
to Winnipeg.' After the pipe had been shipped, the Baltimore & 
Ohio Railroad Company and the Philadelphia & Reading Railway 
Company (neither of them being privy to the Mlitùal Transit Com- 
pany's undertaking for/a 45 cent. rate) presented bills to the Camden 
Iron Works at 49i/^ cents per hundred pounds, and, upon this 
being comrri,uni,cated to the Mutual Transit Company, its représen- 
tative told the Camden Iron Works to pay the charge of 49i/o 
cents and look to the transit company for a retùrn 6f the amount 
of the. excess'over 45 cents per hundred pounds. Accordingly, the 
Camden 'Iron Works paid the bills referred to, and then claimed and 
received- from the transit compaiiy the ' amoûnt of said excess, viz., 
$1,230.59, and this sum it is whicla the information avers was "then 
and there a rebate and concession in respect of the transportation 
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of the said 1,500 tons of iron pipe, from said places of origin of ship- 
ment and transportation to the said place of destination of shipment 
and transportation, and being then and thefe a rebate and conces- 
sion of and from the full and lawful rates and charges then and be- 
fore then established and pubHshed by the said common carriers, 
as aforesaid, and filed with the Interstate Comm&rce Commission as 
aforesaid, by the said Baltimore & Ohio Railroad Company, the said 
Philadelphia & Reading Company, the said Mutual Transit Company, 
and the said the Great Northern Railway Company, and being then 
and there, and at the times aforesaid, in full force and efïect, to wit, 
the aggregate rate and charge of forty-nine and one-half cents per 
hundred pounds. Whereby the said property, to wit, 1,500 tons of 
iron pipe, was then and there transported as aforesaid at a less 
rate than that named in the said tarifîEs published and filed, as afore- 
said, contrary to the form of the act of Congress in such case made 
and provided, and against the peace and dignity of the United States 
of America." 

It is now apparent, we think, that the verdict of guilty in this case 
ought net to hâve been sustained, unless, as concerning and afifect- 
ing the défendant, the Mutual Transit Company was subject to the act 
to regulate commerce, and a party to some tarifï or tarifïs "published 
and filed * * * as is required by said act"; and whether or not 
it was subject to that act dépends upon whether or not it was "en- 
gaged in the transportation of passengers or property whoUy by 
railroad" (which, admittedly, it was not), "or partly by railroad and 
partly by water when both are used, under a common control, man- 
agement, or arrangement, for a continuous carriage or shipment." 
Act Feb. 4, 1887, c. 104, § 1, 34 Stat. 379 [U. S. Comp. St. 1901, 
vol. 3, p. 3154]. The learned trial judge held, and with unquestion- 
able correctness, "that the water company is not within the Interstate 
commerce act, and is not required to file a schedule of its rates, 
so' long as it is operating independently and over its water route" ; 
but the crucial question, "Was there an arrangement between thèse 
companiès ?" he submitted to the jury, upon an understanding of the 
scope of the décision in Cin., N. O. & Tex. Pac. Railway Company 
V. Int. Corn., 162 U. S. 184, 16 Sup.Ct. 700, 40 L. Ed. 93,5, in which 
we are unable to concur. The underlying problem now presented 
involves the ascertainment, not merely of the meaning of the word 
"arrangement," but of the effect which, in this particular case, should 
be ascribed to the words "common * * * arrangement," as 
used in the first section of the act of February 4, 1887, and to the 
phrase "tarifïs published and filed by such carrier," as contained in 
the first section of the act of February 19, 1903. The court below 
held throughout, and finally charged the jury "that, if thèse goods 
were shipped on a through bill of lading or any other through docu- 
ment or writing, from any place in the United States to an adjacent 
foreign country upon a contract of continuous shipment by a water 
company, partly over railroads and partly over its own water route, 
and such goods are received in transit on this through writing under 
a convehtional division of charges, such water company must be 
deemed to hâve subjected its company to an arrangement for a con- 
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tinuous carriage or shipment within the meaning of the act to reg- 
ulate commerce." This language is very nearly the same as was em- 
ployée! by the Suprême Court (162 U. S. 193, 16 Sup. Ct. 700, 40 L. 
Ed. 935) in restrictively defining what it intended to hold in the case 
of Railway Company v. Int. Com. Com., sùpra, and, of course, it is 
always incumbent upon this court to accept any judgment of the Su- 
prême Court of the United States as of binding authority; but the 
nature of the case with which that tribunal was dealing, when it made 
the deliverance that has been referred to, was so essentialiy différent 
from that of the case now under considération as to render the dé- 
cision in the former wholly inapplicable to the latter. The sort of 
"arrangement" to which the attention of the Suprême Court was di- 
rected was one between the carriers themselves, and ail that was 
actually adjudged is, that a state common carrier by railroad, wlio 
receives in transit goods shipped under a through bill of lading from 
a point in one state to a point in another, and "under a convention- 
al division of the charges," subjects its road to an arrangement with- 
in the meaning of the act. Thus understood, there is nothing in that 
case with which our view of the présent one conflicts. ' Jn this in- 
stance, the contract for a continuons carriage or shipment was be- 
tween the shipper itself and a single carrier by water, and the question 
is not whether a carrier subject to the acts had willfully failed "to 
iîle and publish the tariffs of rates and charges as required by said 
acts," but whether the défendant, a shipper, had receivêd from a 
carrier so subject a rebate from a rate that was named in a tariff or 
in tarifîfs which such carrier had in fact published and filed. Act Feb. 
19, 1903, § 1. In other words, we are not called upon to détermine 
whether the Mutual Transit Company was required to file a tarifif, 
or to join in those of the railroad companies, or to file an accept- 
ance of them; for, to relieve the Camden Iron Works from the 
charge of crime, it suffices that none of thèse things was in fact 
done. It may be conceded, as the court below held, that participa- 
tion by one of several carriers in a rate named in tarififs filed by oth- 
ers of them is évidence of a lawful rate as against such participating 
carrier; but we cannot assent to the instruction which was given 
to the jury in this case that "participation was évidence of a lawful 
rate," not only as against the transit company, but also "as against 
this shipper," the Camdèn Iron Works. The offense which a car- 
rier subject to the acts may perpetrate by failing to publish and file 
tariffs, and that-which a shipper may commit by accepting a rebate 
from tariffs published and filed, are distinotively denounced by the 
statute, and should not be commingled or confused in its administra- 
tion. But, as to the transit company itself, the proofs show that an 
élément which materially influenced the resuit in the case of the Cin., 
N. O. & Tex. Pac. Railway Company is wholly lacking from this 
case; unless, indeed, the transit company's necessary: concession to 
the carriers by railroad of their own lawful rates constifuted "a con- 
ventional division of the charges," and to us it seems clear that it did 
not. 

Finally, it is pertinent to remark that the législation which has been 
under examination is highly pénal in its character, and while it is the 
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duty of the courts to so construe its terms as to suppress, if possible, 
the mischief against which it is directed, it is no less their duty to see 
to it tiiat no person, natural or artificial, shall be held guilty of a crime, 
upon an interprétation of the statute creating it, which does not appear, 
with at least a reasonable degree of certainty, to be the correct one. 

Having reached the conclusion that there was no évidence to sus- 
tain the conviction of the défendant, and that therefore its request for 
a direction to the jury to render a verdict of not guilty should hâve 
been granted, the judgment of the District Court is reversed. 

GRAY, Circuit Judge (concurring). Fully concurring in the opin- 
ion as above written, and in the conclusion that there was no évidence 
disclosed by this record that would sustain a verdict of guilty against 
the défendant appellant, I désire to add, by way of emphasis, the fol- 
lowing observations : 

The act under which the indictment in this case was found clearly 
defines in the parts quoted in the opinion of the court thç offenses de- 
nounced as committed either by the carrier or by the shipper. The 
offense of the Interstate carrier is, briefly stated, granting to a shipper, 
and that of the shipper accepting from a carrier, subject to the act, 
any rebate, etc., from the rate "named in the tariffs published and filed 
by such carrier, as is required by said act to regulate commerce." Un- 
doubtedly the published and filed tariff rates are the established légal 
rates against the carriers, and constructively and prima facie notice to 
shippers, and, so far, the established légal rate as against them. How 
far this constructive and prima facie notice may be rebutted, it is not 
now necessary to décide. The act, however, contemplâtes and provides 
for a condition of things, where no tariff has been published and filed 
by the carrier, from whom the rebate is charged to hâve been received. 
In such cases, it is expressly provided that, if the carrier "participâtes" 
in any rates so filed or published by another carrier, "that rate as 
against such carrier, its officers or agents, shall be conclusively deemed 
to be the légal rate, and any departure therefrom shall be deemed to be 
an offense," etc. It is obvions that such a participating carrier has 
full knowledge of the "légal rate" thus established against him, and 
by any departure therefrom knowingly commits the offense denounced. 

It is perfectly clear, therefore, that this provision of the act does not, 
and cannot, establish, as against the shipper, a légal rate, by the mère 
participation of the carrier in a published rate. Knowledge of the rate 
established by this participation must be brought home to the shipper 
before he can be convicted of a crime. To hold otherwise, would place 
upon the shipper, innocent though he would be of any knowledge of 
offending — even of a constructive or prima facie scienter, as in the 
case of a published rate — a burden that the laws of a free country hâve 
never imposed. In this view, even if there had been évidence suffi- 
cient to submit to a jury, tending to bring home to the shipper this 
knowledge of a "légal rate" established by "participation" of the car- 
rier, the court below was clearly in error in its charge to the jury that; 
when such lawful rate was so conclusively established against the car- 
rier, it must also be deemed a lawful rate against the shipper. This, 
of itself, would make necessary a reversai. 
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BUFFINGTON, Circuit Judge (dissenting). The défendant corpora- 
tion, the Camden Iron Works, was convicted and sentenced in the court 
below for receiving a rebate of $1,230.59 from freight prepaid by it on 
interstate shipments of pipe from Philadelphia and vicinity to Winni- 
peg, Man. Thèse shipments were made by two routes. For conciseness, 
I refer to the B. & O. shipment as illustrative of the case. The B. & 
O. R. R. received the shipment from the defendant's works through a 
lighterage company atid billed it to Winnipeg on a through bill of lad- 
ing. This waybill routed it by the B. & O. road to Fairport, Ohio, 
from thence to West Superior, Wis., by the Mutual Transit Company's 
line of steamships, and from thence to Winnipeg by the Canadian 
Northern and Great Northern R. R. Companies. It recites the ship- 
ment was made over thé B. & O. and the Mutual Transit's line at the 
joint rate of 24% cents per hundred, and at the joint rate of ail the 
companies through to Winnipeg of 49^4 cents per hundred. The lat- 
ter rating was an aggregate from the schedule of rates duly publish- 
ed and filed by the B. & O. on its route from Philadelphia via the 
Mutual Transit Company of 24^/2 cents per hundred from Philadelphia 
to West Superior, and the joint local ratings in the published schedules 
of the Canadian Northern and Great Northern from West Superior 
to Wintiipeg of 35 cents per hundred. The fact will be noted that the 
B. & p. 's published tariff made no rate from Philadelphia to Fairport. 
The full freight at the through tariflf rate of 49i/j cents per hundred 
was pàid by the Càhidefn Iron Works to the B. & O., and by the latter 
receipted for on a voucher of the Camden Iron Works, which certified, 
undef the signature of Morton, the traffic agent of the Camden Iron 
Works, that the freight "account is correct, and the items therein speci- 
fied duly received and authorized and contracted for." The Camden 
Iron Works sent one of its employés with the shipment to accompany it 
through to West Superior. The through bill of lading was by the B. 
c& O. foad delivered, together with the shipment, to the transit com- 
pany at Fairport; that company carried the pipe to West Superior, 
where it delivered it, on the through bill, to the Canadian Northern 
Railroad Company, and the latter in turn delivered it to the Great 
Northern; aiid that company carried it to the consignée at Winnipeg. 
On settlement of the freight with the Mutual Transit Company the 
lighterage company Was paid 1% cents per hundred, the B. & O. re- 
tained 11% cents and the remaining 36% cents was paid by it to the 
transit Company. This settlement left for the transit company, after 
paying the Canadian Northern and the Great Northern Railways their 
published rate of 25 cents per hundred, 11% cents per hundred as its 
share, which sum, with the 13 cents retained by the B. & O., constitut- 
ed the 24% cents rate from Philadelphia to Duluth via the Mutual 
Transit line quoted in the B. & O. published schedule for siich freight. 
The transit company, however, instead of retaining that sum, repaid 
to the Camden Iron Works 4% cents a hundred, amounting with that 
paid for Other shipments under substantially the same conditions, to 
some $1,230.59, the resuit of which rebate was that the Camden Iron 
Works hâd its freight carried from Philadelphia to WeSt Superior 
(and consequently from Philadelphia to Winnipeg) for $1,230.59 less 
than the tariff rates between Philadelphia; and West Superior. For 
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receiving this rebate the Camden Iron Works was indicted, tried, and 
convicted of a violation of that provision of the Interstate commerce 
law which provides: 

"It shall be unlawful for any person, persons or corporation to offer, grant 
or give, or to soliclt, aeeept or receive any rebate, concession or discrimination 
in respect of the transiwrtation of any property in Interstate or foreign 
commerce, by any common carrier snbject to said act to regulate commerce, 
and the acts ameudatory thereto, whereby any such property shall, by any 
device whatever, be transportée at a less rate tlian tliat nanied in the tarifts 
published and filed by such carrier, as is required by said act to repailate com- 
merce and the acts amendatory thereto, or whereliy any other advantage is 
given or discrimination is practiced. Every person or corporation who shall 
offer. grant, or give or soliclt, accept or receive any snch rebate concession 
or discrimination shall be deemed guilty of a miKdemeanor, and on conviction 
thoreof shall be pninshed by a fine of uot less than one thousand dollars nor 
more than twenty thousand dollars." 

On the trial of the case, in answer to defendant's reqiiest, the court 
charged that "unless said Mutual Transit Company is engaged in 
transportation of property with the Baltimore & Ohio R. R. Company, 
iinder a common control, management or arrangement for a con- 
tinuous carriage or shipment, and unless the government has shown 
in this case, beyond a reasonable doubt, that the Mutual Transit 
Company was so engaged in transportation under a common con- 
trol, management, or arrangement but for a continuons carriage or 
shipment," the verdict should be net guilty. The verdict of the jury 
must therefore be considered as establishing the fact that this inter- 
state shipment was under a common control, management, or ar- 
rangement. But apart from the conclusiveness of the verdict, the 
undisputed facts leave no room to question that fact. That the Mu- 
tual Transit Company, being a water line alone, was, so long as it 
confined itself to such water transportation, excepted from the Inter- 
state commerce act is clear. But when, in the words of the act (Act 
Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), it 
"engaged in the transportation * * * of property * * * 
partly by railroad and partly by water when both are used, under a 
common * * * arrangement for a continuons carriage or ship- 
ment * * * from one state * * * to any other state 
* * * or from any place in the United States to any foreign 
country," the provisions of the interstate commerce law extended 
to it. Every such statutory requirement was fulfilled by the facts in 
this case. As will be seen hereafter, the transit company, instead 
of confining its opérations to water transportation on its own line, 
contracted to carry the shipment from Philadelphia to Winnipeg ; 
it had no facilities of its own for doing so ; it named the B. & O. as 
its receiving carrier, and snch nominee both routed and rated the 
shipment under a through waybill, partly by rail and partly by wa- 
ter, for a continuous shipment from "one state to another state," 
viz., from Philadelphia to West Superior via the Mutual Transit at 
a 24% cent rate, and from a place in the United States, viz., Phil- 
adelphia, to a "foreign country," to wit, Winnipeg, and not only 
so, but as noted in th.e testimony hereafter such through routing 
was expressly agreed to by the Camden Iron Works, acting by one 
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Morton, aïid the transit company, acting by one Cappell. This 
through interstate shipment, thus made on a through interstate way- 
bill, and at a joint interstate freight rate, the transit company re- 
ceived in transit, forwarded, adopted the joint interstate rates charg- 
ed, and received and disbursed in part the gross freight collected by 
its nominee by virtue of such joint interstate rates for the entire 
service. It is true the transit company denied any connection what- 
ever with the railroad. Noble, its manager, who made the arrange- 
ment for this shipment, testifies that his line was an "independent 
water Hne, working between Buflfalo and the head of the Lakes, by 
way of varions way ports," that it did not "enter into an arrange- 
ment or çontract with another railroad," that he did "not know any- 
thing about the bills" (freight bills for the whole freight to Winni- 
peg) "of the B. & O. as to why they presented them." In view, how- 
ever, of the transit company selecting the B. & O. and ail the other 
carriers of the through waybill on which the transit company ac- 
cepted the freight, of the through routing and rating on such bill, and 
the fact that on its rendered statement the transit company charged 
and collected from the B- & O. the entire freight over and aJaove what 
the B. & O. retained, there must necessarily hâve been some pre- 
arrangement between the transit company and the railroad, for we 
hâve seen the B. & O. had no tarifï rate from Philadelphia to Fair- 
port which fixed what the railroad should charge. In view of thèse 
facts and the verdict of the jury, it must be taken as a fact that the 
rail and water Unes were used under a common arrangement for a 
continuous interstate carriage. Moreover, the action of the transit 
company in dealing directly with the shipper; in nominating the 
initial railroad carrier; in selecting the secondary railroads, which, 
from the testimony of Cappell, the Philadelphia trafiSc agent of the 
Great Northern, the transit company had power to do — a much 
stronger case of common arrangement is shown than in Cincinnati 
Railway v. Interstate Commerce Com., 162 U. S. 192, 16 Sup. Ct. 
700, 40 Iv. Ed. 935. In that case the Georgia Railroad Company 
had no dealings with the shipper, made no sélection of the route, and 
had in fact sought to prevent routings on through waybills. "But," 
says the Suprême Court, "when the Georgia Railroad enters into the 
carriage of foreign freight by agreeing to receive the goods by vir- 
tue of foreign through bills of lading, and to participate in through 
rates and charges, it thereby becomes part of a continuous line, not 
made by consolidation with the foreign companies, but made by an 
arrangement for the continuous carriage in shipments from one state 
to another ; and thus becomes amenable to the fédéral act, in respect 
to such interstate commerce. * * * Ail we wish to be under- 
stood to hold is that when goods shipped under a through bill of 
lading, from a point in one state to a point in another, are received 
in transit by a state common carrier, under a conventional division 
of the charges, such carrier must be deemed to hâve subjected its 
road to an arrangement for a continuous carriage or shipment with- 
in the meaning of the act to regulate commerce." Having, in the 
words of the Suprême Court quoted, agreed "to receive the goods by 
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virtue of foreign through bills of lading and to participate in through 
rates and charges," which it did, the Mutual Transit Company "there- 
by became part of a continuons line, not made by consolidation with 
tiie foreign companies, but made by an arrangement for the contin- 
uous carriage in shipments from one state to another, and thus be- 
comes amenable to the fédéral act in respect to such Interstate com- 
merce." The Mutual Company then being thus amenable to the 
fédéral act and the accepted waybill showing a rate of 241/2 cents 
per hundred over a joint route over the transit company and 
the B. & O. from Philadelphia to West Superior, and such rating 
and routing being expressly stated in the tariff fixed and published 
by the B. & O., the transit company, quoad this shipment, must be 
held to hâve adopted the tarifï rate thus published by the B. & O., 
for the act provides : 

"Whenever any carrier flied with the interstate commerce commission or 
pnblishes as a partieular rate under the provisions of the act to resulate com- 
merce or acts amendatory thereto, or participâtes in any rates so flled or pub- 
lished, that rate as against such carrier, its oflicers or agents in any prosecu- 
tion begun under this act shall be conclusively deemed to be the légal rate 
and any departure from such rate, or any offier to départ therefrom, shall be 
deemed to be an offense under this section of tlie act" 

It will be observed that this provision is one not restricted to a pros- 
ecution against the accepting carrier, but extends to "any prosecution 
begun under this act." Now, it is clear that until the receipt of this 
through shipment through freight and through waybill, the transit 
company was not amenable to the fédéral act, and possibly it was 
not bound to accept as such a shipment of interstate freight, for in 
the case above quoted the Suprême Court says : 

"It may be true that the Georgia Railroad Company, as a corporation of 
the State of Georgia, and whose entire road Is within that state, may not 
be legally compelled to submit itself to the provisions of the act of Congress, 
even when carrying, between points in Georgia, freight that has been brought 
from another state. It may be that if, in the présent case, the goods of the 
James & Mayer Buggy Company had reached Atlanta, and there and then, 
for the first time, and independently of any existing arrangement vcith the 
railroad companies that had transported them thither, the Georgia Railroad 
Company viras asked to transport them, whether to Augusta or to Social Cir- 
cle, that company could undertake such transportation free from the eontrol 
of any supervision except that of the state of G^rgia." 

Not being amenable to the fédéral act and free to refuse a ship- 
ment as an interstate one on a through waybill, it follows the Mutual 
Transit Company was not therefore bound to publish any schedule, 
for there is nothing in the act which requires publication except sec- 
tion 6, which provides : 

"That every common carrier, subject to the provisions of this act, shall 
print and keep open to public inspection schedules showing the rates and 
fares and charges for the transportation of passengers and property which 
any such common carrier has established and which are in force at the time 
upon Its route." 

It is true, as stated by the Suprême Court when referring to the 
above section in Gulf, Colorado Ry. v. Hefley, 158 U. S. 100, 15 
Sup. Ct. 803, 39 Iv. Ed. 910. "After this is a provision in respect to 
joint rates between Connecting carriers. Such carriers are required 
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to file with the Interstate Commerce Commission copies of their joint 
tariffs, which shall be made public by the carriers when directed by 
the Commission, in so far as may, in the judgment of the Commis- 
sion, be deemed practicable, the Commission being given power to 
prescribe the measure of publicity to be given and the places in which 
the joint tarifif shall be published," but in the présent case there was 
no requirement by the Commission to publish. The transit compan}' 
being under no obligation to file a schedule up to that time, Ijut 
being at liberty to accept the through shipment as such and thereby 
become amenable to the fédéral act quoad such shipment, it is clear 
there was neither opportunity nor reason for that company to hâve 
already published or to thereafter publish a schedule ; but, by the 
terms of the act, the published rate of the Interstate carrier, whose 
rate they participated in, to wit, that of the B. & O., is, as against 
such aecepting carrier, conclusively deemed to be the légal rate 
with référence to that shipment. When, therefore, the language in 
the criminal provision hère in question, "whereby any such property 
shall by any device whatever be transported at a less rate than that 
named in the tariffs published and filed by such carrier, as is re- 
quired by the said act to regulate commerce and the acts amendatory 
thereto," is employed, the tarifïs referred to are manifestly not any 
tariff of the transit company, but that published and filed by the 
B. & O. from Philadelphia to West Superior, which company alone 
was by the law itself required to publish it. It is true the Mutual 
Transit Company, having accepted such joint tariff might thereafter 
be required by the commission to publish it, but manifestly such op- 
tional publication was not the required publication of the criminal 
clause above quoted. The Camden Iron Works having made the 
Interstate shipment by the B. & O., which had a filed and published 
rate, and the transit company, which directed the Camden Compan}- 
to make such shipment, having accepted and carried such Interstate 
shipment and participated in the joint freight, subjected itself to 
the Interstate commerce act and to the rate publighed by the B. & O. 
and thereupon it became, in the words of the act, unlawful for the 
Camden Iron Works, the shipper, to receive any rebate, concession 
or discrimination in respect of the transportation of any property 
(pipe) in Interstate (Philadelphia tù West Superior) or foreign com- 
merce (Philadelphia to Winnipeg) by any common carrier (B. & O., 
Mutual Transit, Canadian Northern, Great Northern) subject to said 
act to regulate commerce and acts amendatory thereto, whereby any 
such property shall by any device whatever be transported at a less 
rate (to wit, 30 cents per hundred) than that named in the tariffs 
published and filed (to wit, 341/2 cents per hundred) by such car- 
rier, as is required (to wit, the B. & O.) by said act to regulate 
comrhercè (viz;, sectiori 6, first clause) as above quoted. Act Feb. 
4, 1887, c; 10'4,'34 Stat. 380 [Ù. S. Comp. St. 1901, p. 3156]. It will 
thus be seen Uie transaction fell within the express terms of the law, 
and the' facts disclose its violation. The transaction was one oî 
very substantial çharacter. The défendant company desired to ship 
some 1,500 ' tons of iron pipe to Winnipeg, the freight at the tariff 
rate on which at 49 cents per hvmdred was nearly $15,000. Its traffic 
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management was in charge of one Morton, who selected, routed, and 
arranged for rates. He says : 

"We exhausted the market, and forty-flve was tlie lowest. • • * The 
Pennsylvania Railroad quoted a rate of farty-nine cents, the Oanadian At- 
lantic (juoted a forty-flve, tlie Mutual Transit Oompany quoted a forty-flve." 

He says he never "examined the tariffs or looked to see whether 
any were filed, or whether they were taking it lower than the tarifï 
through rate." And this in the face of the fact that he admits he 
knew there was a rate from Philadelphia to Duluth (Duluth and 
Superior being the adjoining respective Minnesota and Wisconsin 
sides of the lake-end waters), and his concession that he may hâve 
been told that "the aggregate rates from Philadelphia to Duluth 
and from Duluth to Winnipeg exceeded forty-five cents," and the 
proven fact that the tarifï was on file in the B. & O. office in Phila- 
delphia. Among others, Morton applied to one Cappell, the Phila- 
delphia agent of the Great Northern, for rates. The latter came 
to the office of the Gamden Iron Works, and there called by télé- 
phone the Mutual Transit Company at Buflfalo and requested a rate. 
Noble, the agent of that company, said he would see, and later re- 
ported that his company would take the freight at 45 cents, provided 
they were allowed to sélect the route. He later reported the routi.ng 
adopted to Cappell, who made the arrangement with Morton to that 
efifect. Morton's testimony shows his whole dealings were with Cap- 
pell, who alone was known in arranging the route, in paying the légal 
freight rate and in arranging for the rebate. Thus Morton says as 
to the route: 

"Q. Did you and Mr. Oappell between you agrée upon the routing of 
thia iron pipe? A. Tes, sir. Q. How was the pipe to be routed from Phila- 
delphia? A. By the B. & O. and Mutual Transit and Great Northern and 
Canadlan Northern." 

As to the payment of the freight and arrangement for the rebate 
being made by Cappell, Morton says : 

"When the bills were presented, I found the rate was not according to the 
contract I called up Mr. Cappell and asked Mr. Cappell what he wanted to 
do with It He said, 'Pay the bill as presented and the overcharge will be 
refunded.' " 

Cappell in his testimony admits that in directing this course he 
did not consult the transit company. Thèse men were not mère 
casual shippers or station agents. They were experienced traffic men 
dealing in large shipments, and in the nature of things conversant with 
rates. To put such a transaction as this on the basis of a mère over- 
charge, which might well occur in a small shipment, will not deceive 
those familiar with the keen compétition of rival routes. Standing 
alone, the full payment of the full tarifï freight to the B. & O. and 
the subséquent repayment of part through the transit company 
might be alleged as a casual overcharge, but where precisely the 
same prepayment was demanded by the Philadelphia & Reading in 
the case of its shipment, the impression that there was a common 
arrangement, not only of routes, but of rebates, approaches certain- 
tjr. The instant the question came up Cappell was able to meet it at 
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once, without consultation with any one, and the jury were justi- 
fied under the proofs in concluding that this was one of the evils, 
"whereby any su eh property shall by any device whatever be trans- 
ported at a less rate," etc., the law meant to stop. In this case the 
défendant says it had exhausted the market on rates ; the légal rate 
of 49 cents was quoted to it by the Pennsylvania Railroad, and if 
by a mère subterfuge or overcharge and by the use of a transit Com- 
pany, which is supposed not to be amenable to the fédéral act, an 
undercut of published tariff rates can be thus successfully made in 
the great traffic to the Northwest, and $1,200 in rebates paid to the 
shipper, it is manifest that the freight trafific of a railroad which obeys 
the law and adhères to the published rates must suffer. Because I do 
not believe such to be the case, and because the conviction and sen- 
tence of this défendant Company for accepting such rebate was, in 
my judgment, warranted by the décision of the Suprême Court in 
the case of Cincinnati Railway v. Interstate Commerce Com., 163 U. 
S, 193, 16 Sup. Ct. 700, 40 h. Ed. 935, I dissent. 



GRIGGS T. UNITED STATES. 
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1. indictment— sutficiency op aocusation— place 01' offense — alaska 

Statute. 

By Act June 6, 1900, c, 786, § 4, 31 Stat. 322, establishing a district 
court for the district of Alaska and dividing sucli district into tliree di- 
visions, tlie court in eacli division is given Jurisdjction tliroughout tlie 
district, and an ludictment returned in eitlier division is not détective be- 
cause it fails to cliarge that the offense was committed in that particular 
division. 

2. False Prêteuses— Indictmbnt ^ Alleging Value ob Description of 

MONEY. 

In an indictment for obtalnlng money by false pretenses, where the 
aœount of money so obtalned is alleged, it is not essential to set forth Ita 
description or allège its value. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 23, False Pretenses, 
§ 44.] 

3. SAME— OWNERSHIP OF MONEY OBTAINED. 

Under the statutes of Alaska, and especially sections 45, 49, and 50, 
of the Orimlnal Code (ehapter 429, 30 Stat. 1290), which require defects 
in form In indictments which do not tend to préjudice the substantial 
rights of the défendant to be dlsregarded, an indictment for obtaining 
money by false prêteuse is sufilclent, although it does not state the own- 
ership of the money by direct allégation, if facts are alleged which suffi- 
ciently show the ownershlp, as where it allèges that the false pretenses 
were made with intent to defraud a person named of a certain sum of 
money, and that, relying thereon, he paid such sum to défendants. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, False Pretenses, 
§ 44.] 

4. JuKY— Competenoy op Jubohs— Formation and Expression of Opinion. 

One is not incompétent as a juror in a criminal case merely because he 
has formed and expressed an opinion as to the guilt or innocence of a 
person jolntly Indicted with the défendant on trial. 
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& Cbiminal IjAw— Evidence— Othee Offenses— Acws Pabt of Seeibs. 

On the trial of a defendaut jointly cbarged with anotJier with obtaln- 
ing money by false pretenses, where it appeared that the false prêteuses 
charged were made by such otlier, évidence was admissible to siiow that 
they were so made pursuant to a gênerai scbeme entered into between 
him and défendant to defraud by tbe use of false représentations of a 
discovery of gold and tbe sale of interests in fictitious mlning clalms, 
tbat they had previously jointly so obtained money from others, that de- 
fendant himself had made such représentations to others, and that the 
interest sold to the person charged to hâve been defrauded was convey- 
ed under a power of attorney from défendant; such évidence tending di- 
rectly to prove défendant guilty of the crime charged. 

[Ed. Note. — For cases in point, see Cent. Dig. voL 14, Criminal Law, §§ 
833, 834.] 

6. Faisb Peetenses— Pebsons Liable. 

The tact that one of two or more persons who obtaln property by false 
pretenses received no share of the property is no défense to an indict- 
ment against him for the offienàe. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 23, False Pretenses, 
S 28.] 

7. Samk— Chabactteb of Falsk Rkpeesentation— Question foe Juet. 

Under an indictment for obtaining money by false prêteuses, It Is a 
question for the jury, not whether the false représentation made vcas cal- 
culated to deceive a prudent person, but whether it was calculated to 
deceive the person to whom it was made. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 23, False Pretenses, 
§ 63.] 

8. Ceiminal Law— Insteuctions — Defining Reasonablb Doubt. 

An instruction la a criminal case, which defines reasonable doubt as 
"a doubt which must arise from the évidence, or lacis of évidence, and 
for which some reason can be given," while not to be approved, does not 
constitute réversible error. 

[Ed. Note. — For cases In point, eee Cent Dig. voL 14, Criminal Law, 
§§ 1906-19:^2.] 

Boss, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

W. H. Bard and James E. Fenton, for plaintiff in error. 
George B. Grigsby and Jno. J. Reagan, for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was jointly charg- 
ed with one Duncan of the crime of obtaining money by false pre- 
tenses. The indictment set forth the false pretenses, alleged that they 
were made with the intention to defraud F. T. Merritt and obtain 
from him the sum of $875, and that, relying upon the same, said 
Merritt then and there paid to the said Duncan and the plaintiff in 
error the sum of $875; and the indictment proceeded to set forth 
the falseness of the pretenses. The plaintiff in error was tried sep- 
arately, and was convicted. It is assigned as error that the court 
overruled a demurrer to the indictment and a motion in arrest of 
judgment, by both of which the indictment was questioned on three 
grounds : First, that it does not allège that the offense charged was 
Committed in the Second division of the district of Alaska ; second, 
that it does not allège the value or description of the money so ob- 
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tained ; and, third, that it does not aver that the money alleged to 

liave been obtained on the false pretenses was the property of Mer- 

ritt. 

' 'As to the first objection, we find that in Act June 6, 1900, c. 78G, 

§ 4, 31 Stat. 322, it is provided as follows : 

"There is hereby established a district court for the district, wliich shall 
be a court of gênerai jurlsdlctlon in civil, crimiual, equlty and admiralty 
cases, and three district ,1udges shall be appointed for the district, who shall, 
during their ternis of office, i-eslde in the division of the district to whicli 
they may respectively be appointed by the Président. The court shall con- 
sist of three divisions. The judge deslgnated to préside over division number- 
ed one, shall, during hls term of office, réside at Juneau," etc. 

Section 5 provides : 

"The jwrisdiction of each division of the court shall extend over the dis- 
trict of Alaska, but the court in which the action is pending, may, on mo- 
tion, change the place of trial in aiiy action, civil or crimlnal, from one place 
to another place in the same division, or to a deslgnated place In another di- 
vision in either of the following cases," etc. 

In Act March 3, 1899, c. 439, 30 Stat. 1286, section 13, subc. 5, pro- 
vides : 

"That the grand Jury hâve power, and It is thelr duty, to inquire into ail 
crimes c,opiinltted or triable within the jurisdietion of the court, and présent 
them to the court, either by presentnient or indietment as provided in this 
act." 

Arid section 10 of subchapter 4, provides: 

"That but one grand jury shall be summoned in each division of the court 
to InquIre into ail offenses committed or triable within said district." 

From thèse provisions' it appears that it was the intention of Con- 
gress to give to each division of the court jurisdietion over the whole 
district; and, such being the construction of the law, an indietment 
is nqt defective if it fail to allège that the offense charged was com- 
mitted within the particular division of the court in which it is found. 

Nor do we find merit in the second objection to the indietment. 
Money itself, being a measure bf value, cannot be rendered more 
definite by an averment bf its value. State v. Kube, 20 Wis. 217, 91 
Am. Dec. 390; Oliver v. State, 37 Ala. 134; People v. Millan, 100 
Cal. 320, 39 Pac. 605. And while there are décisions which hold 
that the kind, character, or dénomination of the mOney obtained 
shall be set forth in the indietment, the tendency of the more mod- 
em décisions is to dispense with the rule, technical as it is, and un- 
supported by sound reason or comtnon sensé. Commonwealth v. 
Lincoln, 11 Allen, 233; State v. Knowlton, 11 Wash. 512, 39 Pac. 
966; State v. Reese, 83 N. C. 637; Oliver v. The State, 37 Ala. 134. 

A more serions objection is that the indietment contains no di- 
rect allégation as to the ownership of the money obtained. Numer- 
ous authorities hold that a direct allégation of that nature is essential. 
The reason assigned for such a rttle is that, without such allégation 
and prôof, the défendant may again bç indicted for the same offense. 
Following the common-law rule as laid dowri in Norton's Case, in 
8 Car. & P. 196, holding that an indietment under St. 7 & 8 Geo. IV, 
c. 8, for obtaining money under false pretenses, is not good unless, 
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in addition to the false pretenses, it contain the requisites of a count 
for larceny, and that, if it do not allège the money obtained to be 
the property of any person: 

"It will not be suflicient, iuasmueh as it could not in tliat state be pleaded 
as a bar to a subséquent indietment for larceny, wbieli it is made by the 
proviso in tlie flfty-third section." 

But that reason has no foundation in fact when applied to an indiet- 
ment for obtaining money under false pretenses as that ofïense is 
defined in the Alaska statute. The gist of the offense is the use of the 
false pretenses to obtain the money or property of another, and the 
crime is not in terms made larceny. The indietment in the présent 
case contains ail the éléments of the ofïense as it is defined in the 
statute. Not only is this so, but it is provided in section 45 (30 Stat. 
1290) : 

"That when a crime involves the commission of, or an atteuipt to commit 
a pr'vate injury and is described with suflicient certaihty in other respects 
to identify the act, an erroneous allégation as to the person injured or In- 
tended to be injured is not material." 

Section 49 provides that the indietment shall be sufficient if it ean 
be understood therefrom: 

"That the act or omission charged as a crime is clearly and distinctly set 
forth in ordinary and concise language without répétition, and in such a 
manner as to enable a person of commou understanding to know what is in- 
tended." 

And section 50 provides : 

"That no indietment is insufricient, nor can the trial, judgment or other 
proceedings thereon be affected by reason of a defect or imperfection in mat- 
ter of form whieh does not tend to the préjudice of the substautial rights of 
the défendant upon the merits." 

Under thèse statutory provisions we are disposed to follow a line of 
cases which hold that the ownership of the money obtained need not 
be stated by a direct allégation, if facts are alleged which sufficiently 
show the ownership. State v. Knowlton, 11 Wash. 512, 39 Pae. 966 ; 
State V. Boon, 49 N. C. 463 ; People v. Skidmore, 123 Cal. 267, 55 
Pae. 984; State v. Balliet, 63 Kan. 707, 66 Pac. 1005; People v. Mon- 
roe (Sup.) 71 N. Y. Supp. 803. In State v. Boon the court, while 
admitting that in an indietment for larceny it is neeessary to aver the 
ownership of the articles stolen, held that in an indietment for ob- 
taining by false token the averment of an intent to so defraud a 
particular individual out of the property obtained "does identify it, and 
secures the same eertainty as the averment in an indietment for lar- 
ceny that the article is the property of a particular individual and af- 
fords an equal protection against another indietment." 

The indietment in the présent case alleged that the false pretenses 
were used with intent to defraud F. T. Merritt and obtain from him 
the sum of $875, and that by such false pretenses the défendants in- 
dueed Merritt to purehase from them an undivided one-fourth inter- 
est in a certain placer mining claim, and that, relying on said false 
pretenses and représentations, he paid to the défendants the said sum 
of $875 as part purehase priée of said interest. This clearly and dis- 
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tinctly sets forth the crime in such a manner as to enable a person 
of common understanding to know what was intended and whose 
money was obtained, and there is no omission or defect which tends 
to préjudice the substantial rights of the plaintifï in error. Mère 
technical defects in criminal pleadings, which do not go to the sub- 
stance of the accusation or prejudicially affect a substantial right of 
the accused, ought to be disregarded in an appeîïate court. 

Error is assigned to the refusai of the court to permit counsel for 
the plaintifï in error to show that certain jurors had formed opinions 
as to the guilt or innocence of Duncan, who was jointly indicted with 
the plaintifï in error. But the rule is well settled that one is not an 
incompétent juror merely because he has formed and expressed an 
opinion as to the guilt of a person jointly indicted with the défendant. 
The objection can be urged only by the party against whom the opin- 
ion has been formed or expressed. 24 Cyc. 291; State v. Benton, 3 
Dev. & B. Law (N. C.) 196; Lambright v. State, 34 Fia. 564, 16 
South. 582; Weston v. Commonwealtb, 111 Pa. 251, 3 Atl. 191; 
State V. Bill, 15 La. Ann. 114; State v. Bunger, 14 La. Ann. 465; 
Peddy v. State, 31 Tex. Cr. R. 547, 21 S. W. 542 ; Pierson v. State, 
31 Tex. App. 14, 17 S. W. 468; Thompson v. State, 19 Tex. App. 593. 

Several assignments of error challenge the rulings of the trial 
court in admitting évidence of conversations between Merritt and 
Duncan, not in the présence of the plaintifï in error, and between 
Merritt and one Watson, who was the agent of both Duncan and 
the plaintifï in error. The évidence so admitted tended to show that, 
some time prior to the commission of the act charged in the indict- 
ment, the plaintifE in error and Duncan had entered into a gênerai 
scheme to defraud by the use of false statements of a discovery of 
gold on Midas creek and by exhibiting gold dust which they false- 
ly stated was obtained there. There was no évidence in the case that 
the plaintifï in error made false représentations to Merritt prior to 
the latter's purchase of an interest in the alleged mining claim, or was 
présent when Duncan made such false représentations. The prosecu- 
tion was permitted to show that, at the time when Duncan obtained 
the money of Merritt, he (Duncan) had a power of attorney from 
the plaintifï in error to sell his interest in the fîctitious mining claim, 
and that prior to that time the plaintifï in error had himself made 
to others représentations similar to those which Duncan made to 
Merritt, and that he and Duncan had obtained money from others 
on such représentations, and that subséquent to that time the plain- 
tifï in error made false statements to Merritt as to the value of the 
interest which he had purchased. There can be no doubt of the ad- 
missibility of the évidence so objected to, for the case cornes within 
the exceptions to the gênerai rule that it is inadmissible to show that 
the accused has committed or attempted to commit another crime 
wholly independent of that for which he is on trial. That rule does 
not apply where the évidence of the other crime or attempt tends di- 
rectly to prove the défendant guilty of the crime charged, or where 
the évidence tends to show his guilty knowledge or criminal intent. 
"Where the crime charged is part of a plan or system of criminal 
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action, évidence of other crimes near to it in time and of similar cliar- 
acter is relevant and admissible to show the knowledge and intent 
of the accused, and that the act charged was net the resuit of acci- 
dent or inadvertence." 12 Cyc. 411j and cases there cited. 

It is contended that the trial court erred in refusing to instruct the 
jury that, before they could convict the plaintifiE in error, they must 
find from the évidence that he received some part of the money. The 
instruction was properly refused. The fact that one of two or more 
persons who obtain property by false pretenses receives no share 
of the property is no défense. 19 Cyc. 417; State v. Davis, 56 Kan. 
54, 42 Pac. 348. 

Nor was there error in refusing to instruct the jury that under an 
indictment for obtaining money by false pretenses, the représentations 
made must hâve been such as were calculated to induce a prudent man, 
relying upon them, to part with his money. In Indiana, and perhaps 
in one or two other states, it is held that the question whether the 
représentations and pretenses set forth in the indictment were calcu- 
lated to induce a prudent person to part with his money is for the 
jury to détermine. But the overwhelming weight of authority is 
otherwise, and the better rule is that it is for the jury to say whether 
the représentation was calculated to deceive, not a prudent person, 
but the person to whom it was made. 19 Cyc. 405, and cases there 
cited. 

Counsel for plaintifï in error profifered an instruction on the sub- 
ject of reasonable doubt. The court declined to instruct as requested, 
and on that subject instructed the jury as folio ws : 

"The défendant is presumed to be Innocent until he Is proved guilty by 
the évidence before you beyond a reasonable doubt. By reasonable doubt Is 
not meant any doubt or conjecture which may occur to your mind, or may 
be imagined by you ; but it Is a doubt whlch must arise from the évidence, 
or lacli of évidence, and for which some reason can be given." 

Error is assigned both to the refusai to charge as requested and to 
the charge as given; but the only question to be determined hère is 
whether there is réversible error in the instruction which was given. 
In Owens v. United States, 130 Fed. 283, 64 C. C. A. 529, in revers- 
ing the judgment of the trial court for error in a certain instruction, 
this court thought it proper to suggest that the following définition 
of "reasonable doubt," given to the jury by the court below, should 
be omitted on a new trial : 

"A reasonable ground of doubt is one which is reasonable from the évi- 
dence or want of évidence. It must be a ground of doubt for which a 
reason can be given, which reason must be based upon the évidence or want 
of évidence." 

And this court remarked: 

"A doubt arising out of évidence is a mental opération for which It may 
often be very difficult, and indeed impossible, to assign any reason, and yet, if 
honestly entertained by the jury in a criminal case, must be acted upon ; for 
they are only authorized to bring in a verdict of guilty when satisfied and 
convlnced beyond a reasonable doubt of the guilt of the accused. Such a 
doubt has been often and correctly deflned as a doubt which is reasonable in 
view of ail of the évidence, and such as arises upon an impartial comparison 
<ind considération of ail of it, and prevents the jury from belug able candldly 
158 F.— 3T 
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and truthfully to say that they bave an abidlug conviction oi the defendant's 
guilt." 

It will be observed that this court, while disapproving the phrase- 
ology of the instruction, caref ully ref rained f rom expressing the opinion 
that it was ground fôr reversing the judgment then under considéra- 
tion. In the définitions of "reasonable doubt" there is hopeless confu- 
sion in the adjudicated cases. Définitions approved in some courts 
hâve been held revei-sible error in others. The difficulty lies in ex- 
plaihing words which perhaps define themselves better than can be 
donc by any paraphrase or elucidation. Said Mr. Justice Woods in 
Miles V, United States, 103 U. S. 313, 26 L. Ed. 481 : 

"Attempts to explain the term 'reasonable doubt" do not nsually resuit in 
maliing it any elearer to the minds of the jury." 

The définition which was given by the court below in the présent 
case was given in substance by Chief Justice Waite in United States 
V. Butler, 1 Hughes (U. S.) 457, Fed. Cas. No. 14,700, and has been 
sustainèd in a number of cases, and, among others, in the following 
fédéral décisions : United States v. Stevens, 2 Hask. (U. S.) 164, Fed. 
Cas. No. 16,392; United States v. Johnson (C. C.) 26 Fed. 682; Unit- 
ed States V. Jackson (C. C.) 29 Fed. 503; United States v. Jones (C. 
C.) 31 Fed. 718; United States v. Cassidy (D. C.) 67 Fed. 782. The 
objection to that définition lies in the danger of conveying the impres- 
sion to the jurors that the reason for the doubt must be one that can 
be expressed in words. For this reason it has been rejected in a 
number of jurisdictions. In others, with better reason, we think, it 
has been disapproved, but held not to constitute réversible error. State 
v. Sauer, 38 Minn. 438, 38 N. W. 355 ; People v. Stubenvoll, 62 Mich. 
329, 28 N. W. 883 ; Stâte v. Morey, 25 Or. 241, 35 Pac. 6S5, 36 Pac. 
573. And We so hold in the présent case. 

The judgment is affirmed. 

ROSS, Circuit Judge. 1 disserit. That no one can be legally con- 
victed of a Crime, but by the unanimous verdict of 12 jurors upon évi- 
dence which satisfies their minds of the guilt of the défendant beyond 
a reasonable doubt, will not be disputed. It necessarily results that, 
when the court undertakes to instruct the jury as to what a reasonable 
doubt is, it is essèntial that it do so correctly. In the présent case 
the trial court ihstructed the jury thatsuch a doubt is one "for which 
some reason can be given." I am aware that some appellate courts 
hâve sustainèd a similar instruction; but in the case of Owens v. 
United States, 130 Fed. 283, 64 C. C. A. 529, we said, and I think cor- 
rectly said, that: 

"A doubt arising out of the évidence is a mental opération for which it may 
often be very ditlicult, and Indeed impossible, to assign any reason, and yet, if 
honestly entertained by the jurj' lu a criminal case, must be acted uixm ; for 
they are only authorized to bring in a verdict of guilty when satlsfled and 
conviuçed beyond a reasonable doubt of the guilt of the accused." 

Upon the ground hère indiCated, I think the judgment should be 
reversed, and a new trial awarded. 
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WEGHSLER v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

No. 53. 

1. Pebjuey— Making False Oath in Bankbuptct Peoceeding— Immunity 

Statute. 

Bankr. Act July 1, 1898, e. 541, § 7, 30 Stat. 548 [U. S. Comp. St. 1901, p. 
3424], wtiicli requires a banlcrupt to submit to an examinatiou under oatli 
as to varions matters specified, with the proviso tliat "no testiniony given 
by liim shall be olïered in évidence against bim in any criminal proceed- 
ing," does not give immunity from prosecution for giying false testimony 
upon any such examination. 

2. Same— Construction of Statdte. 

Banlir. Act July 1, 1898, c. 541, § 29b (2), 30 Stat. 554 [U. S. Comp. St. 
1901, p. 3433], providing for the punishment of any one wbo sball wlll- 
fully and fraudulently make a false oath in or in relation to any proceed- 
ing in bankruptcy, does not create a new offense, but mereiy prescribed a 
différent penalty for the crime of perjury already defined by Rev. St. § 
5392 [U. S. Comp. St. 1901, p. 3653], when committed in or in relation to 
bankruptcy pi-oceedings ; the offense tteing withln either statute. 

3. INDICTMENT— SUPPICIBNCT— INDOBSEMENT TJNDEB WBONQ STATUTE. 

That an indictment is indorsed on the margiu as having been based on 
a particular statute is immaterial ; such indorsement being no part of the 
indictment, whieh is good if it charges an offense under any statute, al- 
though indorsed and purporting to be drawn under a différent one. 

4. Cbiminal Law—Judg ment— Excessive Sentence. 

The imposition of sentence in a criminal case under the wrong statute, 
and for a more severe penalty than authorized, does not render the prose- 
cution unavailing, but a new judgment may be entered conforming to tlie 
law. 

[Ed. Note. — Powers of court to revise sentence, see note to Nichols v. 
United States, 4Q O. O. A. 412.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of the Cir- 
cuit Court, Southern District of New York. The plaintiff in error, a bank- 
rupt, was indicted for the commission of willful and c-orrupt perjury before a 
spécial commissionei in bankruptcy while giving testimony upon oath as to 
certain of bis transactions. He was convicted on two counts, and seutenced 
to two years' imprisomnent and to pay a fine of $1. Two assigiunents of error 
only were argued before tbis court, and thèse only will be con.sidered. They 
are as follows : (1) The c-ourt erred in admitting in évidence the testimony of 
the défendant upon his examination in the bankruptcy proceediugs herein. 
(2) The court erred in not dismissing the indictment on the ground that the 
crime charged in the indictment did not come witbin section 5392 of the Unit- 
ed States Révisée! Statutes lU. S. Comp. St. 1901, p. 3653], but witliiii section 
29 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 554 [U. S. Comp. 
St. 1901, p. 3433]). 

A. J. Dittenhoefer and Gerber & James (Dudley F. Phelps, Jr., of 
counsel), for plaintiff in error. 

Henry L. Stimson, U. S. Atty., and E. J. Myers, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
bankrtiptcy act of July 1, 1898 (30 Stat. 548, c. S41, § 7 [U. S. Comp. 
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St. 1901, p. 3424]), requires the bankrupt to submit to an examina- 
tion under oath as to various matters specified tlierein, with the proviso 
that "no testimony giyen by him shall be offered in évidence against 
him in any criminal proceeding." It is contended that the immunity 
thus accorded in broad, unqualified language should apply .to prose- 
eution for falsely testifying upon any such examination; and it is sug- 
gested that the section quoted froni does not contain the quaUfication 
fôuiid in section 860, Rev, St. U. S. [U. S. Comp. St. 1901, p. 661] 
(and in other fédéral statutes), that the immunity provision "shall not 
exempt any * * * witness from prosecution and punishment for 
perjury committed in * "= * testifying as aforesaid." Plaintifif in 
error cites in support of his contention the opinion of Judge Hanford 
in U. S. V. Simon (D. C.) 146 Fed. 89, and the dissenting opinion of 
Judge Phillips in Edelstein v. U. S., 149 Fed. 636, 79 C. C. A. 3.38, 
9 L. R. A. (N. S.) 336, which are directly in point and fully sus- 
tain his contention. He also cites dicta in Re Marx (D. C.) 102 Fed. 
676, and in Re Logan (D. C.) 10.3 Fed. 876, in Re Leslie (D. C.) 119 
Fed. 406, in Re Dow's Estate (D. C.) 105 Fed. 889, and in Re Gaylord, 
113 Fed. 668, 50 C. Ç. A. 415. On the other hand, the provision 
quoted was held not to giye immunity from prosecution for giving 
false testimony upon an examination under the bankrupt act in a well- 
considered opinion conctirred in by a majority of the court in Edel- 
stein v. U. S., 149 Fed. 636, 79 C. C. A. 338, 9 L. R. A. (N. S.) 236 
(C. C. A. Eighth Circuit) ; and an application for certiorari in that 
cause wàs refused by the Supfeme Court .(205 U. S.. 543, 37 Sup. Ct. 
791, _ 51 L. Ed. 923). Whatever might be our conclusions were the 
question presented as a novel one, we are clearly of the opinion that 
we should follow the construction adopted in the Eighth Circuit and 
left undisturbed by the Suprême Court, so that in a matter of so 
much importance the décisions of the fédéral courts in the différent 
circuits riiay be uniform. 

It is manifest from its inspection that the pleader who drew the in- 
dictment in this case framed it on the provisions of section 5393, Rev. 
St. U. S. [U. S. Comp. St. 1901, p. 3653], which he referred to in 
the margin, and which reads as follows : 

"Sec. 5392. Every person who, having taken an oath before a compétent tri- 
bunal, offleer or person, in aiiy case in wliieh a law of the United States au- 
thorizes an oath to be administered, that he will testify, déclare, dépose, or 
certify truly, or that any wrltten testimony, déclaration, déposition, or certifl- 
cate by him subscribed is true, wilfully and contrary to such oath states or 
subscribes any material matter which he does not believe to be true, is guilty 
of perjury, and shall be punished by a fine of not more than two thousand 
dollars, and by imprisonment, at hard labor, not more than flve years ; and 
shall, moreover, thereafter, be incapable of giving testimony in any court '■'f 
the United States until such tlme as the judgment against him is rever.«>i." 

The bankruptcy act of 1898 (section 39) provides that: 

"A person shall be punished, by imprisonment for a period not to exceed 
two years, upon conviction of the offence of having knowingly and fraudu- 
lently ♦ • * made a false oath or account in, or in relation to, any pro- 
ceeding in bankruptcy." 

It is manifest that what the bankrupt did, assuming the f acts to 
ibe as the jury found them, was equally within the provisions of either 
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of thèse sections. He made a false oath in a proceedîng in bank- 
ruptcy. Having taken an oath before a compétent person in a case 
in which a-law of the United States authorizes an oath to be admin- 
istered that he would testify truly, he stated material matter which 
he did not believe to be true. Wiien a person states matter which he 
does not believe to be true "wilfully and contrary to his oath," he 
mav certainly be said to make a false oath "knowingly and fraudu- 
lently." We hâve then an offense covered by two pénal sections ; the 
earlier one imposing the heavier sentence. How shall they be con- 
strued? The earlier statute is most comprehensive. It covers oral 
and written false statements when sworn to before any compétent, 
tribunal, officer, or person in any case in which a law of the United 
States authorizes an oath to be administered, The later statute covers 
such statements only when made in, or in relation to, any proceed- 
îng in bankruptcy. The principle of construction to be applied, unless 
there are some spécial considérations which prevent such application, 
is too well settled to require the citation of authorities. The later 
spécial statute opérâtes to restrict the effect of the gênerai act from 
which it difïers. The two sections may be construed together as pro- 
viding a stated penalty for the crime of false swearing generally, with 
the proviso that, when such false swearing occurs in a bankruptcy 
proceeding, the offender, upon conviction, shall be subjected to a dif- 
férent penalty. 

Counsel for the government, however, contends that this rule of 
construction does not apply, because section 29 of the bankruptcy act 
créâtes a new statutory offense, not covered by section 5393 of United 
States Revised Statutes. The proposition advanced is that : 

"A false oath made or taken before a commissloner of deeds, a justice of the 
peace, or a master In chancery would be capable of being used in a bankruptcy 
proceeding, » • • tut would alone be Insufficlent to constitute the crime 
of perjury." 

The argument is that the making of such a false oath would not be 
"within either the common-law or statutory définition of perjury." 
The making of a false affidavit is not perjury at common law when 
not made in a judicial proceeding or court of justice. The author- 
ities relied upon by défendant in error are almost entirely concerned 
with perjury at common law. 2 Whart. Crim. Law, §§ 1244, 1267; 
Bishop on Crim. Law, §§ 1014, 1026, 1027 ; Hood v. State, 44 Ala. 
81 ; Pegram v. Styron, 1 Bailey (S. C.) 595. A single authority only 
deals with perjurv under the statute of the United States. U. S. 
V. Bailey, 9 Pet. 238, 9 L. Ed. 113. In that case Bailey was indicted 
for perjury and false swearing under section 3 of the act of March 
1, 1823 (3 Stat. 771, c. 37), and section 13 of the act of March 3, 
1835 (4 Stat. 118, c. 65). The first of thèse sections provided: 

"That if any person shall swear or affirm falsely, touching the exi)enditure 
of public money, or in support of any claim agalnst the United States, he or she 
ehall, upon conviction thereof, suffer as for wilful and corrupt perjury." 

The other section provided: 

' "That if any person in any case, matter, hearlng or other proceeding, where 
an oath or affirmation shall be required to be taken or administered, under 
or by any law of the United States, shall, upon the taking of such oath or 
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affirmation, knowlngly and willlngly svvear or afflrm fàlsely, everj' person so 
offendlng sliall be deemed guilty of perjury, and shall, on conviction thereof. 
be punisheil," etc. 

Of thèse acts the court said that they did not create or punish the 
criliie of perjury, technically considered, but created a nevv and sub- 
stantiye offense of false swearing, and punished it in the same man- 
ner as perjury. "The oath, therefore, need not be administered in a 
judicial proceeding * * * so as to make the false swearing per- 
jury." When this Bailey Case was under considération, the fédéral 
statutory définition of perjury was substantially that of the common 
law. It was found in section 18 of the act of April 3, 1790 (1 Stat. 
116,' c, 9) and read as follows: 

"And be It (further) enacted, that If any person shall wilfuUy and corruptly 
commit perjury, or shall by any means procure any person to commit corrupt 
and vvilful |)erjury, on hls or her oath or affirmation in any suit, controversy. 
uiiitter or cau.se depending in any of the courts of the United States, or in any 
déposition taken pursuant to the laws of the United States, every person so of- 
fendlng, and being thereof convicted, shall be imprisoned not exceeding three 
yeai-s and flned not exceeding eight hundred dollars; and shall stand in the 
pillory for one hour, and be thereafter rendered incapable of giving testimony 
in any of the courts of the United States, until such time as the judgment so 
given against the said ofCender shall be reversed." 

It will be seen that section 5392, Rev. St. U. S., contains the pro- 
visions both of the act of 1790 and of the act of 1835, and exactly 
covers false oaths such as the défendant made. The bankruptcy act, 
therefore, in this particular did not create a new offense, but merely 
prescribed a différent penalty for one already defined. 

It is suggested that we are not to conclude that Congress could 
hâve intended to reduce the punishment of persons who made false 
oaths in bankruptcy proceedings below that prescribed for others 
who made Such oaths elsewhere, since ail false oaths are morally 
wrong. The relative adjustment of punishments is, however, one 
wholly for the régulation of Congress, and this is not the first instance 
in which that body has introduced similar discriminations into the 
statutory pénal law. The making of a false oath in applying for a 
pension would be within the provisions of section 5398, but it is 
specially provided in section 4746 [U. S. Comp. St. 1901, p. 3279] 
that for that offense the punishment shall be imprisonment not more 
than three years or a fine not to exceed $500, or both. So, too, the 
making of a false afïidavit on making an entry of imported merchan- 
dise would be perjury under section 5392, but by section 9 of the 
customs administrative act of 1890 (Act June 10, 1890, c. 407, 26 
Stat. 135 [U. S. Comp. St. 1901, p. 1895]), the maximum penalty 
for such offense is two years' imprisonment or a fine of $5,000, or 
both. In like nianner section 5395, Rev. St. U. S. [U. S. Comp. St. 
1901, p. 3654], provides that where an oath or affidavit is made or 
taken under or by virtue of any law in relation to the naturalization 
of aUens, or in any proceeding under such laws, any persbn taking 
such oath or affidavit who knowingly swears falsely shall be punish- 
ed by imprisonment of not more than five years or less than one year, 
and by a fine of not more than $1,000. While we agrée with plain- 
tif! in error that the offense which Wechsler committed was within 
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the spécial provisions of section 29 of the bankruptcy act, uncler which 
he was to be tried, and, if convicted, punished, it by no means follows 
that the judge erred in not dismissing the indictment. As was stated 
before, the indorsement on the margin shows that the United States 
District Attorney proceeded under section 5398, and the trial judge 
evidently assumed that the indictments were founded on that section. 
But, as was said by the ^ ipreme Court in Williams v. U. S., 168 U. 
S. 389, 18 Sup. Ct. 94, 42 h. Ed. 509 : 

"It is -wliolly Immaterial what statute was In the mind of tim district at- 
torney when he drew the indictment, if the charges made are embraced by 
Home statute in force, The indorsement on tlie margin of the indictment cou- 
stltutes no part of the indictment, and does not ndl to or wealien the légal 
force of its averments. We must look to the indictment Itself, and. if it pro))- 
erly charges an offense under the laws of the United States, thiit is sufflcient 
to sustain it, although the représentative of the United States niay hâve sup- 
I)osed that the offense chargea was eovered by a différent statute." 

The indictment charges that, upon examination before a spécial 
commissioner in bankruptcy, it became and was a material matter 
and inquiry to ascertain and discover what property and assets the 
alleged bankrupt had and what disposition or transfer had been made 
of property ; that Wechsler having been sworn before the spécial com- 
missioner, and having under his oath testified [on certain named days] 
and signed his testimony, "did [on certain named days] falsely, 
corruptly, knowingly, willfully, and contrary to such oath, swear and 
dépose before the said spécial commissioner." Then follows a state- 
ment of what he said, and the averment that it was not true, and 
that at the time of so swearing Wechsler did not believe it to be true. 
Manifestly this sufficiently charged Wechsler with having knowingly 
and fràudulently made a false oath in a proceeding in bankruptcy, 
unless it be held that false swearing "corruptly, knowingly, willfully, 
and contrary to his oath" is not false swearing "knowingly and fràud- 
ulently." We are not prepared so to hold, being satisfied that a man 
who "corruptly and willfully" makes a false oath may properly be 
said to do so "fràudulently." The défendant was tried under the 
assumption that the indictment was founded on section 5393, and, 
upon conviction, was sentenced under that section. But under the 
authorityof Williams v. U. S., supra, it must be held that such error 
does not involve an entire failure of the prosecution. In that case 
indictment was drawn, and conviction had under section 3169, Rev. 
St. U. S. [U. S. Comp. St. 1901, p. 2059], which imposed a fine of 
not less than $1,000 nor more than $5,000, and imprisonment for not 
less than six months nor more than three years. The court sentenced 
défendant to pay a fine of $5,000 and be imprisoned three years. The 
court held that section 3169 did not apply, but that section 5481 [U. 
S. Comp. St. 1901, p. 3701] did, and that the indictment fairly charged 
an offense thereunder. This latter section provided for punishment 
by fine of not more than $500 or imprisonment not more than one 
year. The Suprême Court held that, if this were the only error coin- 
plained of, it would only be necessary for the court below to enter a 
new judgment, imposing such fine or imprisonment or both as the 
statute permitted. 
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In conformîty to this authority, the judgment îs reversed, and the 
cause remanded to the Circuit Court, with instructions to enter a 
new judgrnent imposing such imprisonment as section 29 of the bank- 
ruptcy act pennits. 



O. G. HEMPSTBAD & SON v. UKITED STATKS. 
(Circuit Court of Appeals, Third Circuit December 16, 1907.) -, 
No. 33 (1926).. 

1. CusTOMa DtTTiES— Classification— Glass Articles— MiOEOscorE Siides. 

In Tarife Act July 24, 1897, c. 11, 8 1, Scbedule B, par. 100, 30 Stat 
157 (U. S. Comp. St. 1901, p. 1633), proTiding for "vessels or articles of 
glass, • • * ail the foregolng, filled or unttlled, and whether thelr 
contents be dutlable or free," the référence to the filllng of such articles 
does not, In vlew of the history of the législation, imply that only ar- 
ticles capable of being used as containers are covered by the paragraph; 
and microscope slides cannot for that reason be excluded. 

2. Same— Statutokt Constbuction— Catch-Ali, Clauses. 

In enacting tariff laws it bas evidently been the intention of Congress 
that the enumeration of dutlable articles should be as nearly exhaustive 
as possible ; and Imported articles should therefore not be classifled un- 
der clauses for articles "not otherwise provided for," if by falr construc- 
tion they can be embraced wlthin a spécifie enumeration of dutlable 
articles. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Comstock & Washburn (Albert H. Washburn, of counsel), for îm- 
porters. 

Jasper Yeates Brinton (J. Whitaker Thompson, U. S. Atty., on 
the brief), Asst. U. S. Atty. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a décision of the 
Circuit Court of the United States for the Eastern District of Penn- 
sylvania, afïirming a décision of the Board of General Appraisers, 
as to the classification of certain merchandise under the revenue act 
of July 24, 1897. The merchandise in suit consisted of microscopic 
slides, with concavities în their centers for placing spécimens for 
observation under a microscope. They were assessed for duty by 
the Collector and Board of Appraisers, at 60 per centum, under par- 
agraph 100 of said act of July 24, 1897, c. 11, § 1, Schedule B, 30 
Stat. 157 [U. S. Comp. St. 1901, p. 1633], which provides as follows: 

"Glass bottles, decanters or other vessels or articles of glass, eut, engraved, 
painted, colored, stalned, sllvered, gilded, etched, frosted, printed in any man- 
ner or otherwise ornamented, deeorated, or ground (except such grlnding as 
is necessary for fltting stoppers), and any articles of which such glass is the 
component material of chlef value, and porcelain, opal and other blown glasa- 
ware ; ail the foregolng, fliled or unfllled, and whether thelr contents be dutl- 
able or free, sixty per centum ad valorem." 

;The contention of the importers is, that they were dutiable at 45 
per centum, under paragraph 112 of the same act of July 24, 1897» 
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c; 11, § 1, Schedule B, 30 Stat. 158 [U. S. Comp. St. 1901, p. 1635], 
as manufactures of glass not specially provided for in the act. Para- 
graph 113 provides as follows : 

"Stained or painted glass Windows, or parts thereof, and ail mirrors, not 
exceedir.g in size one hundred and forty-four square inches, with or witliout 
frames or cases, and ail glass or maniifactures of giass or paste, or of which 
glass or paste is the component material of chief value, not specially pro- 
vided for in tliis act, forty-five per centuin ad valorem." 

It is argued for the appellants that the peculiar language of the 
last ckuse of paragraph 100, viz., "ail the foregoing, filled or unfilled, 
and whether their contents be dutiable or free, sixty per centum ad 
valorem," excludes from the purview of said paragraph any articles 
of glass that are not containers, — that is, susceptible of being filled, 
and therefore are necessarily to be classified as a manufacture of glass 
not specially provided for in the act, upon which the duty is 45 per 
centum ad valorem. 

Congress evidently intended, in the customs act of 1897, as in its 
predecessors, that the enumeration of dutiable articles should be as 
nearly exhaustive as possible, and paragraph 113, like ail "not other- 
wise provided" paragraphs of tariff acts, was only intended to make 
dutiable such inévitable omissions as must occur in such enumera- 
tion. An imported article should not, therefore, be classified under 
the "not otherwise provided" clause, if it can, by fair construction, 
be embraced within a spécifie enumeration of dutiable articles. Care 
in this respect would prevent inequality and injustice in the incidence 
of thèse important taxes, that might otherwise occur. The Board 
of General Appraisers rested its décision upon the judgment of the 
Circuit Court of Appeals for the Second Circuit, in Stern v. U. S. 
105 Fed. 937, 45 C. C. A. 141, that case involving, as they said, iden- 
tically the same issue as that herein presented. It seems to ht ad- 
mitted by counsel for the appellants that this case is directly in point, 
and would consequently be controlling, if the reasoning upon which 
it is based had not been rejected and overruled in efïect by the Su- 
prême Court in the later case of United States v. Downing, 301 U. 
S. 354, 36 Sup. Ct. 476, 50 L. Ed. 786. That case involved the rate 
of duty under the act of 1897, upon certain sticks of carbon used for 
electric lighting. The Collecter of Customs at the port of New York 
held them to be dutiable at 90 cents per 100 sticks, under paragraph 
98 of the act of July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 156 [U. 
S. Comp. St. 1901, p. 1633], which provides as follows: 

"Gas retorts, three dollars each ; lava tips for burners, ten cents per gross 
and flfteen per centum ad valorem ; earbons for electric lighting, ninety cents 
per hundred ; fllter tubes, forty-flve per centum ad valorem ; porous carbon 
pots for electric batteries, without metalllc connections, twenty per centum 
ad valorem." 

On protest and review, the Board of Appraisers affirmed the dé- 
cision of the Collector. They held, however, that the sticks were 
not within the enumeration of paragraph 98, nor within that of par- 
agraph 97, but were dutiable under paragraph 98 by virtue of the 
similitude clause (section 7) of the act of July 24 1897, c. 11, 30 Stat. 
205 [U. S. Comp. St. 1901, p. 1693]. The Circuit Court for the 



586 158 FSDBRAL BBPOBTBB. 

Southern District of New York, held that the articles were dutiable 
under the act of 1897, and reversed the ruling of the Board of Ap- 
praisers, atid was affirmed in so holding by the Circuit Court of Ap- 
f>eals. Upon certiorari, the Suprême Court sustained the décision 
of the Board of General Appraisers, and reversed the Circuit Court 
of Appeals and the Circuit Court. It was contended by the importer 
that the articles imported were not "carbons" either in the trade or 
popular sensé, and do not become such until fît for use in lamps, and 
that the articles are correctly described and enumerated only in par- 
agrâph 97, as articles composed of carbon, not specially provided for. 
Paragraph 97 is as folio ws : 

"Articles and wares composed wholly or In chlef value of earthy or minerai 
substances, or carbon, not specially provided for in tbis act, if not decorated 
in any manner, thirty-five per centuni ; ad valorem ; if decorated,- forty-five per 
centura ad valorem." 

The Suprême Court, in the course of its opinion, said that this 
"contention encounters a serious difficulty. As was decided in Din- 
gelstadt V. United States, 91 Fed. 112, 33 C. C. A. 395, the paragraph 
covers articles which are susceptible of décoration, and not, as con- 
tended by respondent, articles decorated or not decorated, irrespect- 
ive of their capability of being decorated." Counsel for appelants 
rely upon this language of the Suprême Court, as establishing a 
principle which, he cpntends, must control the case before us, and 
therefore, that in paragraph 100, the words "ail the foregoing, filled 
or urtfilled," confines the classification to glassware containers, — that 
is, to glassware susceptible of being filled. While this contention is 
not without force, we think it has been sufificiently and clearly met in 
the argument and brief of the learned counsel for the government. It 
was there pointed out that the Suprême Court in the Downing Case 
had arrived at the conclusion onindependent grounds, that under the 
similitude clause of the customs act, thèse carbon sticks should be 
referred, for classification as to the rate of duty, to section 98. 

"The question before the court was, as to wbat meaning should be given 
to a particutar section in the light of other sections of the act, and the use 
of thèse' words was found to conflrm an Interprétation arrived at upon other 
and distinct grounds, and to be In accord wlth another and equaliy strong 
clrcumstanee stated Imœedlately afterward." 

But the court which decided the case of Dingelstadt v. United 
States was composed of the two Circuit Judges who afterwards, with 
Judge Shipman, constituted the Circuit Court of Appeals, which de- 
cided the case of Stern v. United States. In its opinion in the latter 
case, the court considers the very language in the Dingelstadt Case, 
which was approvingly quoted by the Suprême Court in the Downing 
Case, ancf says : 

"Th^s court held that the phrase 'If decorated, 40%, if not decorated, 30%,' 
apparently indioated that Congress had in mind 'articles susceptible of déco- 
ration.' But, while such an argument may lend support to sonie partleiilar 
theary of construction, it is not, of course, controlling. Words are not al- 
ways used ih tariff acte with grammatical or seientiflc accuracy, aud tho 
luost persuasive argument as to the Intent of Congress, when suoh intrnt ù» 
not entirdy clear upon a mère readlng of the statute, will be found in au ex- 
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amination of tlie history of the words employed, and a conipaiison with 
earlier aets in pari inateria." 

The court then proceeds to a critical examination of previous tariff 
acts, including those of 1890 and 1894, and finds that certain para- 
graphs of the old acts hâve been condensed into the new paragraph 
100 of the act of 1897, and concludes that, "under thèse circumstan- 
ces, to hold that the resuit of the condensation has been to cast avvay 
ail provisions as to 'articles of glass, eut, engraved,' etc., which are 
not containers, because the new paragraph includes a provision that 
duty shall be paid 'filled or unfiUed,' would be a strained construc- 
tion," 

We nly wish to add that, as an original question, the grammatical 
construction of the "filled or unfiUed" clause, in connection with the 
whole paragraph, does not necessarily require the exclusion from the 
purview of the section, of articles of glass not susceptible of being 
filled. The words may be interpreted distributively, and would thus 
apply only to "ail the foregoing" which were capable of being filled. 
It is, perhaps, worth noting also, that by the peculiar language of 
paragraph 97, the articles there described are made dutiable in two 
classes, viz., "if not decorated in any manner, thirty-five par centum 
ad valorem; if decorated, forty-fîve per centum ad valorem," thus 
confining the imposition oi the duty to thèse two classes alone, while, 
as we bave pointed out, the words "ail the foregoing, filled or un- 
filled * * * sixty per centum ad valorem," makes no such classi- 
fication as to duty, but merely, by way of abundant caution, includes 
ail such as are containers, whether filled or unfiUed. But whether 
such a distinction can be made in the construction of the two para- 
graphs 97 and 100, or not, we agrée with the court in the Stern Case, 
that while under difïerent circumstances, and with a difïerent history 
of législation preceding it, thèse words might hâve a very persua- 
sive influence in determining the intention of Congress, they must 
not be allowed to wrest from their true meaning, as shown by circum- 
stances and the course of prior législation, the classifications estab- 
lished by paragraphs 100 and 112 of the act of 1897. The views hère 
expressed are strongly supported by the opinion of the Board ot 
General Appraisers in the matter of certain imported merchandise, 
photographie glass baths, glass lamp shades, lamps and chimneys, ail 
of which were made of glass. The articles were variously returned 
by the appraiser as "blown glassware," "opal glassware," and "opal 
and blown glassware," being the very merchandise which was the 
subject-matter of décision in the Stern Case. They were assessed for 
duty by the collector, at 60 per centum ad valorem, under said para- 
graph 100. The contention of the importers was the same as that 
afterwards before the court, that ail of the articles were dutiable at 4-5 
per centum ad valorem, under paragraph 112 of said act, as "manufac- 
tures of glass * * * not specially provided for" in said act. The 
opinion of the Board, G. A. 4,298 (T. D. 20,214), was written by 
Judge Somervdle, and présents a clear and closely reasoned discussion 
of the tarifï législation with which we are hère concerned, and of the 
peculiar language of section 100 of the act of 1897. In the course of 
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the opinion (which is found in Synopsis of Décisions Treasury De- 
partment, July to December, 1898, volume 2) Judge Somerville says: 

"The concluding phrase of said paragraph 100, namely, 'ail the foregoing, 
filled or unfllled,' etc., appeared in the form of a proviso to paragraph 90 of 
the tarift' act of 1894, as foUows: 

" 'Provided, that if such article shall be imported flUed, the saine shall pay 
duty, in addition to any duty chargeable upon the contents as if not fllled,' 
etc. 

"It woiild be a strained construction of the paragraph in question to re- 
strict ail the enumerated articles to such as are capable of being filled or 
used as containers. In re Hoehn Company, G. A. 4,035 (T. D. 18,037). The 
intent of the lawmakers, in bur judgment, is clearly met by applying the 
words 'filled or unfllled' to glass bottles, deeanters, or other vessels of like 
kind capable of being fllled. The words seeni to hâve been inserted from 
abundant caution to avoid an ambiguity arising from their omission in a 
previous tariff, which led to much litigatiou. In re Grâce, 79 Fed. 315, 24 
C. O. A. C06, reversing 75 Fed. (C. C.) 2." 

It is only necessary to refer to, and not to quote, what seems to us 
the clear and cônclusive opinion of the Circuit Court of Appeals of tlie 
Second Circuit, as to the same merchandise, in the case of Stern v. 
United States, above referred to, as the ground of our own décision 
in affirming, as we do, the decree of the court below. 



SPRAGUB CANNING MACHINERY CO. v. FUI/LER, 

(Circuit Court of Appeals, Fifth Circuit. January 7, 1908.) 

Ko. 1,737. 

1. Saies— Patment op Pbioe— Conoueeent Conditions— Passing Title— Réc- 

lamation OF Pbopebty. 

Where Personal property is sold for cash on delivery, the payment stip- 
ulated for is a condition précèdent to the passing of title, and, unless 
mâde, the seller may reclaim the property, under the rule that where the 
buyer is bound to do anything as a condition précèdent or concurrent, on 
which the passing of title dépends, the title will not pass until the condi- 
tion is fulfllled, though the goods may hâve been delivered. 

[Éd. Note.— For cases in point, see Cent. Dig. vol. 43, Sales, §§ 542, 892.] 

2. Bankbuptcy— Peopebty Passing to Trustée— Delivekt tjndek Sale Con- 

teact. 

Machinery was sold and shlpped to a corporation, to be pald for on de- 
livery. The eorporation's président obtained possession from the carrier 
on his promise to send a check, which was not done. Thereafter the 
président admitting that the machinery belonged to the; seller, took a 
lease thereof for a year, which provided for the making of certain pay- 
ments, denominated rentals, which equalled the contract price, with in- 
terest, the seller agreeing on payment of the entire rental to exécute a 
bill of sale for the machinery ; the seller taking negotiable vouchers to 
secure such rentals, which were not paid prior to the corporation becom- 
ing a bankrupt. Beld, that the title to the machinery did not pass to the 
corporation or its trustée in bankruptcy. 

3. OOBPOBATIONS— AUTirORITY OF OFFICEES. 

Where a eorporation's président obtained possession of machinery pur- 
chased for it, without complying with the condition précèdent providing 
for payment of price on delivery, and thereafter the président admitting 
that the title to the machinery was in the seller, accepted a lease there- 
of from the seller to the corporation, the latter could not deny the prési- 
dent'» authority so to act, and at the same time claim title to the property 
on account of the prior transactions with him. 
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4. BANKKUPTCY — SUPEBINTENDENCE AND REVISION — JUDGSIENT. 

Where a court of bankruptcy erred in dismissing a claim for the return 
of Personal property delivered to a bankrupt corporation, the Circuit Court 
of Appeals, in tlie exercise of its power td superintend and revise, would 
reverse tlie order, and by its own order requlre tlie banlirupt's trustée or 
receiver to surrender the property. 

Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Alabama. 
For opinion of District Court, see 155 Fed. 3?2. 

Milton Humes and Paul Speake, for petitioner. 

S. S. Pleasants and Oliver D. Street, for respondent. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The respondent represents the CuU- 
man Fruit & Produce Association, a private corporation, adjudged 
bankrupt. The bankrupt is an Alabama corporation, its plant and 
place of business being at CuUman in that state. Among other gênerai 
purposes of the corporation, its business was to purchase, ship, and 
sell fruits and produce. L. A. Fealy was gênerai manager of the as- 
sociation, and, as such manager, authorized and required to attend to 
ail the business of the association. The proof shows that he clairned 
to hâve, under the by-laws, power to carry on ail kinds of business in 
which the corporation engaged, and that he was the largest stockhold- 
er in the concern, and virtually owned the business. The Sprague 
Canning Machinery Company, the petitioner, is a corporation organized 
under the laws of Illinois. Its principal business is the manufacture 
and sale of canning machinery, embracing machinery for the canning 
of fruit and vegetables. On May 14, 1906, using the forms adopted 
by it, it entered an order on behalf of the bankrupt corporation for cer- 
tain machinery, specified in the order, with this stipulation : 

"AU the above goods for delivery f. o. b. cars Hoopston, 111., June 1, 1906, 
for the sum of $1,300.00 cash ; settlement to be made by your payment of our 
ten days' sight draft made at the time of shlpment with bill of lading at- 
tached." 

The machinery was shipped June 6th with draft attached to the bill 
of lading. On June 21 st, L. A. Fealy, manager of the CuUman Associa- 
tion, wrote the petitioner : "We do not care to pay exchange on drafts, 
and if you will release draft we will send check for amount due on ma- 
chinery ;" and on June 26th sent petitioner a telegram in thèse words : 
"Release car. Will send check." Acting on the promise to send the 
check, the petitioner instructed the railroad to let the CuUman As- 
sociation hâve the goods, which the railroad did. The check was not 
sent, and no money was then or ever afterwards paid on the goods. 

On August Ist, H, O. Crâne, treasurer of the petitioner company, 
went in person to Cullman, Ala., and saw Mr. Fealy, président and 
manager of the Cullman Association, and demanded the machinery or 
the money, which had been promised for it, when Mr. Fealy acknowl- 
edged that the machinery belonged to the petitioner company, but ex- 
plained that they were just beginning to put up their goods; that he 
had not the money then, but would hâve it in a few days; and such 
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negotiations were had that the petitioner allowed the Cullman Associa- 
tion ,to retain and use the machinery for a time under an arrangement 
by which the money was to be paid part on the 15th of August and 
the rest on September Ist. The payments were not made. About the 
4th or 5th of September, C. F. Colbert, a représentative of the petition- 
er, went to Cullman, saw the président and manager of the Cullman 
Association, and demanded a settlement as per previous ' agreement, or 
he would remove the machinery from the building and ship it back to 
Hoopston, the petitioner's factory. They went out to the Cullman fac- 
tory together, and identifîed the machinery to be taken back, ail of 
which Colbert claimed as still belonging to the petitioner company, 
and the manager of the Cullman Association admitted that it did. Such 
negotiations were then had that the petitioner corporation executed a 
lease, giving the property on lease contract to the Cullman Fruit & 
Produce Association for one year, providing for certain payments to 
be made the Ist of October, 1906, May 15, 1907, and October 1, 1907, 
aggregating the price of the machinery, and stipulating that in the 
event of failure to pay any instàllment the entire amount shall become 
due immediately, etc.; and, further, "that upon payment of the entire 
rental, together with interest, the party of the first part shall exécute 
a gôod and sufficientbill of sale to the party of the second part for the 
aforesa;idmachine'ry." This instrument was dated September 7, 1906. 
None of the payments were made. On the 27th of February, 1907, a 
pétition was filed in the proper court by creditors seeking to hâve the 
Cullman Association adjudged a bankrupt; and the respondent was ap- 
pointed receiver of its estate. On the 19th of July, 1907, the peti- 
tioner- applied to the court for an order requiring the respondent as 
trustée or receiver to surrender full possession of the property to the 
petitioner. Thereupon such proceedings were had that the court or- 
dered that the petitioner's application be dismissed. 

It is contended for the respondent that the transactions had on and 
priôr to the Ist of August, 1906, vested the absolute title to the ma- 
chinery in the Cullman Association, and that there.can be rio réclama- 
tion of it by the petitioner under the lease or conditional sale contract 
executed the 7th of September, 1906, for the reason that the title hav- 
ing vested absolutely in the Cullman Association the lease bearing date 
of Septernber 7th could hâve no force for reinvesting the title in the 
SpragUe Company, because it does not purport to bé, and is not in fact, 
an instrument seeking to convey the title from the Cullman Associa- 
tion to the Sprague Company, and if the lease or conditional sale con- 
tract were an instrument purporting and seeking to convey the title oî 
the Cullman iVssociation to the Sprague Company, it could not be ef- 
fective, because not executed by authority of the corporation. We con- 
cur with the learned District Judge in the opening sentence of the 
opinion he delivered in this case that "the first question which con- 
fronts us, and indeed the controlling and décisive question is, did thé 
title to the property in fact and in law ever pass from the Sprague 
Cannirig Machinery Company into the Cullman Fruit & Produce As- 
sociation?" And we also concur in the contention urged by counsel 
for the petitioner, as stated by the learned judge, "that the whole trans- 
action from start to finish shows an intention not to part with the ti- 
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tle until the purchase price was paid." In considering thèse proposi- 
tions, we hâve to bear in mind that the respondent has no other title 
than the title which the bankrupt had. The respondent, in his ansvver 
in the District Court, refers to a deed of trust executed the Ist of July, 
1905, by the Cullman Fruit & Produce Association to secure an issue 
of bonds covering ail and singular the property of the company there- 
tofore acquired and thereafter to be acquired, and the manufacturing 
buildings and plant of the company in the city of Cullman, state of 
Alabama, and allèges that the property in this case involved became 
fixed upon and attached to the mortgaged property prior to the exécu- 
tion of the instrument referred to in the pleadings as the lease con- 
tract of date September 7, 1906. This suggestion of .the answer does 
not appear to be urged in the printed brief filed by counsel for the re- 
spondent in this court, and the learned judge of the District Court re- 
fers to it only in thèse words : 

"Then, if that lease sliould be construed as a valid lien upon the property 
of the bankrupt, it would not now at this time be necessary for this court 
to pass upon the effects of that lien In its relation to the mortgage given to 
secure the payaient of the bonds." 

The learned judge also says that "at the time of the acceptance of 
thèse vouchers and bonds by the Sprague Company the property was 
in the possession of the Cullman Association at Cullman, Alabama, 
and was in use as a part of its canning factory, being attached to the 
building by pipes." We hâve carefully examinée! the proof bearing up- 
on the matter of the attachment of the Sprague machinery to the other 
plant of the Cullman Company, and we are clear in our conclusion that 
the connection made was not such as to complicate or affect, in any 
respect, the question of the ownership, as between the Sprague Com- 
pany and the Cullman Association, of the canning machinery hère 
claimed. 

We concur with the learned District Judge that "there is no doubt 
about the proposition that, where personalty is sold for cash on de- 
livery, thé payment stipulatec for is a condition précèdent, and, unless 
complied, the seller may reclaim the property." We think it is settled 
law that " 'where the buyer is by the contract bound to do an3'thing 
as a condition, either précèdent or concurrent, on which the passing 
of the property dépends, the property will not pass until the condi- 
tion be fulfilled, even though the goods may hâve been actually deliv- 
ered into the possession of the buyer.' Benjamin on Sales (od Ed.) § 
320." And it has been held by controUing authority that, where goods 
were sold to be paid for in cash or securities on delivery, "the sales 
were conditional only, and that the vendors were entitled to retake 
the goods, even after delivery, if the condition was not performed, the 
delivery being considered as conditional." "Where no fraud is intend- 
ed, but the honest purpose of the parties is that the vendee shall not 
hâve the ownership of the goods until he has paid for them, there is no 
gênerai principle of law to prevent their purpose from having effect." 
Harkness v. Russell, 118 U. S. 667, 7 Sup. Ct. 51, 30 L. Ed. 285. We 
quote further from the same opinion : 

"Whatever the law may be with regard to a boua flde jjurchaser from the 
vendee in a conditional sale, there is a circumstance in the présent case which 
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maJtes It clear of ail difflculty. Thé appellant In the présent case was not a 
bona flde purchaser without notice. The court below find that at the tinae 
6f and prior to the sale he knew the purchase price of the property had not 
been pald, and that Russell & Co. elaimed title thereto until such payment was 
made. Under such circumstances, it is almost the unanimous opinion of ail 
the courts that he cannot hold the property as against the true owner. * * * 
It is only necessary to add that there is nothing either in the statute or ad- 
judged law of Idaho to prevent, In this case, the opération of the gênerai rule, 
whlch we consider to be establlshed by overwhelmlng' authority, namely, that 
in the absence of fraud, an agreement for a condltional sale is good and 
valid, a,s well against third persons as against the parties to the transaction; 
and the further rule that a bailee of personal property cannot convey the title. 
or subject it to exécution for his own debts, until the condition on which the 
agreement to sell was made has been performed." 118 U. S. 681, 7 Sup. Ot. 
60 (30 L. Ed. 285). 

From the 6th of June, when thèse goods were shipped, to the 7th 
of September, when the writing called "lease contract" passed between 
the parties, a period of only three months, there is not an instant 
when the parties came in sight that the Sprague Company is not claim- 
ing title to this property, and that the président and manager of the 
Cullman Association is not fully and clearly recognizing the Sprague 
Company's title thereto, The shipment was made at the beginning of 
the canning season, the original conditional delivery was made upon 
a misrepresentation, not, indeed, constituting a moral fraud, but to 
give the delivery the effect of waiving the condition précèdent would, 
under the circumstances, work a légal fraud on the seller. Thé con- 
ditions were substantially the same the Ist of August, and the claim 
of title and property continued to be clearly asserted on the one part, 
and as clearly recognized on the other ; and under circumstances and 
conditions which operated no fraud upon anybody, and especially no 
fraud upon the purchaser, it was allowed temporarily to use the ma- 
chinery on the promise and in the expectation of its Seing able to pay 
the price within a month, and on the constantly expressed readiness 1 
always acknowledge, and to give any written évidence that might be 
desired of the fact, that the machinery remained the property of the 
Sprague Company until it was paid for. The taking of the orders on 
the cornpany's treasury — call them vouchers or drafts, or what you will 
— and of bonds of the company as collatéral security, worked no im- 
position on the Cullman Association, and had in fact no élément of 
waiver of the condition précèdent and concurrent, so far as that com- 
pany was or could be affected by it; and then as to the writing that 
was executed the 7th day of September, whether we call it a lease or 
an instrument of conditional sale, whether it was executed or accept- 
ed by the président and manager of the Cullman Association, with or 
without spécifie authority from the board of directors to exécute or ac- 
cept a leâse, it does assume, and, to our minds, conclusively shows that, 
at that date and between the parties, the fact was clearly recognized 
that this canning machinery belonged to the Sprague Company, and 
was to so belong to it until the price was paid in a specified time, and 
that if default was made in the payment that company had the right to 
remove the property, The Cullman Association cannot question the 
président and manager's authority to act in thèse matters as he did, and 
at the same time claim title to the property on account of the trans- 
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actions with him. After the original order, and certainly after the 
shipment of the goods to Cullman, ail of the transactions with référ- 
ence to thèse goods were had with Fealy, président and manager ; and 
it is difficult to see, in connection with thèse transactions, a différent 
party from the individual who was conducting them, and to let in, for 
the benefit of this différent party, a waiver which the individual nego- 
tiator not only has never claimed, but has constantly disclaimed. 

We conclude that the court of bankruptcy erred in dismissing peti- 
tioner's claim, and, in the exercise of our power to superintendent and 
revise, we reverse the action of the District Court, and hère enter our 
order requiring and commanding respondent, as trustée or receiver, to 
surrender the possession of the property described to the petitionèr, ad- 
judging the costs against the estate of the bankrupt. 

SHEL,BY, Circuit Judge, took no part in the décision of this case. 



HALL, & KAUL CO. y. FRIDAT et al. 
(Circuit Court of Appeals, Third Circuit. December 27, 1907.) 

No. 27. 

BAHKEUPTCT— COBPOEATIONS SUBJECT TO ACT— "EnGAGED PbINCIPALLT IN 

Mantjfactukino. " 

A corporation, the principal business of -which is the building and con- 
Btruction of concrète arches, bridges, buildings, walls, and other structures 
In situ, the concrète being mixed as used in the structure which when 
completed became a part of the realty, Is not one engaged prlncipally 
in manufacturing, within the meaning of Bankr. Act July 1, 1898, § 4b, 
c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], and is not subject to 
adjudication as an Involuntary banlirupt. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
7650. 7651. 

What persons are subject to bankruptcy law, see note to Matoon Nat 
Bank of Matoon, 111., v. First Nat. Bank of Matoon, 111., 42 O. C. A. 4.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

George L. Roberts, for appellant. 
Alexander J. Barron, for appelleçs. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, Dis- 
trict Judge. 

GRAY, Circuit Judge. This îs a pétition for review by the Hall & 
Kaul Company, a corporation of the state of Pennsylvania, asking 
that the order of the court below, adjudicating the Monongahela 
Construction Company, also a corporation of the state of Pennsyl- 
vania, to be a bankrupt, may be revised in matters of law under sec- 
tion 24 (b) of the bankruptcy act of 1898. Act July 1, 1898, c. 641, 
30 Stat. 553 [U. S. Comp. St. 1901, p. 3431]. 

The question is one of jurisdiction, and was presented to the court 
158 F.— 38 
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below, as it is presented hère, upon an agreed statement of facts, 
the material parts of which are as foUows : 

"A pétition in involuntary banki'uptcy having been flled in the above en- 
titled case against the said Monongahela Construction Company, by J. H. 
Friday et al., and answer thereto huvlng been filed by Hall & Kaul Company, 
of Ridgeway, Pa., judgmejit creditors, objecting to the pétition in bankruptcy 
of said Company, for the foUowing reasons: 

"First. Tliat neither the petitioners nor the forni of pétition are within the 
requirements of the banlîruptey act of 1898. 

"Second. That the records do not show that said corporation has complied 
with the corporation lavvs of the state of Pennsylvania. 

"Tbird. That as a corporation, the nature of the business in which it is 
engaged is not such as will give this court jurisdlction under said banU- 
rupt àct of 1898 or its suppléments. 

"Now, therefore, in order that the questions raised by the pétition and 
answer may be properly determlned by this court, the following facts are ad- 
mltted and agreed upon by the parties hereto: 

"1. That the Monongahela Construction Company succeeded the Hill Con- 
struction Company, a corporation organized and existing under the laws 
of the State of Pennsylvania, having been incorporated on the 23d day of 
May, 1905, and by resolution of the board of directors, the said Hill Con- 
struction Company changed its name to the Monongahela Construction Com- 
pany, on the 19th day of February, 1906, but that the certlScate of such change 
was not recorded in the county of Allegheny, state of Pennsylvania, where its 
principal offlce is locatéd, untll February 9, 1907, days after the péti- 
tion In this case was filed. 

"2. That the purpose for which tlie said Hill Construction Company was 
organized and created, as set fortb in its charter, was as follows: 'Corpora- 
tion is formed for the purpose of constructing, erecting and repairing rail- 
roads, traction Unes, duly incorporated, and streets, roads, buildings, struc- 
tures, Works or improvements of public or priva te use or utility.' 

"3. That the business of tlie said Monongahela Construction Company has 
i)een making, constructing and erecting concrète arches, bridges, buildings, 
walls and other structure; also excavating, grading and ballasting of road- 
iieds and layinfe tracks for railroads. With the exception of the contract 
with the P. S, & N. R. R. for the niaking of roadbed and laying of track 
from Detsch to Pîiine, Ijlk county, Pennsylvania, and the remodeling of a 
warehouse, in which concrète work is the chief item, ail the otlier contracts 
at the time of the flliug of the pétition in this case, and the business in wliicli 
the company bas been engaged during the past year has been making and 
constructing arches, walls, and abutnients, bridges, buildings, etc., out of 
concrète. 

"4. That in carrying, on its business It buys and combines together raw niii- 
terlals, suchaé cernent, gravel and sand in tlie makiiig of concrète, and nap- 
]ilies labor, machiuery and applianees necessary for the proper carryir.g on 
of said business, of constructing and erecting concrète , arches, piers, Imild- 
ings and structures, and excavating therefor at snch time and places, as its 
conti'acts call for. That it cari'ies on lio other manufacturiug business ex- 
(■ei)t tlie above. The iiuestion wlietlier this business is manufacturiug or uot 
is left to the détermination of tiie coiu't. 

"r"). That its principal i)lace of business is in the eity of Pittsburgh, county 
of Allegheny, and state of Pennsylvania, where its office is located. It has no 
permanent shop or factory, but has a warehouse at Nineteenth street, South 
Side." 

The third section of the act of February 5, 1903, c. 487, 32 Stat. 
797 [U. S. Comp. St. Supp. 1907, p. 102.5], amendmg the bankrupt 
act of 1898, provides: 

"Any natural person, except a wage earner, or a person engaged ehiefiy fii 
farniing or the tillage of the soil, any unincorporated comi)an,y, and any (K>r- 
porafion engaged prineipally in manufacturirig, trading, printing, publishiug, 
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mlnlng or mercantile pùrsuita, owlng debts to the amount of one thousand 
dollars or over, may be adjudged an involuntary bankrupt upon default or an 
impartial trial, and shall be subject to the provisions and entltled to the bene- 
fits of this act." 

The sole question raised by the counsel for the petitioners is, wheth- 
er t]>e court below erred in adjudicating, as a bankrupt, the Monon- 
gahela Construction Company, as being a "corporation engaged prin- 
cipally in manufacturing." The court below decided that it was such 
a corporation, and that the motion of the exécution creditors, for 
dismissal of the pétition in bankruptcy, must be denied and an ad- 
judication in bankruptcy made. The conclusion at which the learned 
judge of the court below arrived, is strongly supported in the opinion 
which accompanies it. He is also in agreement with the décisions of 
several of the district courts, and notably with that of the Circuit 
Court of Appeals for the Éighth Circuit, in the récent case of In re 
First National Bank of Belle Fourche et al., 152 Fed. 64, 81 C. C. A. 
260. Notwithstanding the weight of such authorities, we must, as 
long as this section of the act remains unamended, in respect to the 
language hère under considération, and until the Suprême Court 
construes it otherwise, be governed by our own view of the proper 
interprétation of the act. 

The words "manufacture" and "manufacturing" seem to us to hâve 
a well-ascertained and defined meaning. There is no confusion in 
the gênerai concept conveyed by thèse words, as referring to the mak- 
ing of raw material or natural substances by hand, art or machinery, 
with more or less skill, into commodities for use. The leading lexi- 
cographers ail agrée as to this gênerai signification. No spécial tech- 
nical or législative use of them, dififerent from their gênerai or popu- 
lar use, has been sugge.sted. It appears from the agreed statement of 
facts that the Monongahela Construction Company carried on no 
manufacturing business, unless the business of "making, constructing 
and erecting concrète arches, bridges, buildings, walls and other struct- 
tures ; alsd excavating, grading and ballasting of road beds and laying 
tracks for railroads," be such a business. The alleged bankrupt in 
this case, therefore, was a builder or constructor of concrète arches, 
bridges, buildings, walls and other structures. Thèse were erected in 
situ, and when erected, were attached to and became part of the real 
estate. No one in ordinary parlance w«uld ever think of saying that 
such a builder was a manufacturer of arches, houses, etc. It is only 
by a forced construction, founded on verbal refinements, that such a 
conclusion can be arrived at. It is true, that such a builder assembles 
and combines the raw materials of cernent, sand, and water, which are 
mixed with more or less skill with tools and appliances adapted for 
such purpose, and the composite thus formed being poured into 
moulds, gradually and by successive répétitions of the process, forms 
the arch, building or wall intended to be erected, We cannot see ,upon 
what possible ground a person or corporation engaged in this work 
is to be distinguished from one engaged in the érection of an arch, 
building or walls with other materials, such as stone, bricks and mor- 
tar, or how, except arbitrarily, the one can be called a manufacturer 
and the other not. 
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It may be admitted, as argued by the court below, that if the ima- 
tèfiars.entering into the formation of this concrète had been fashioned 
at a facfory or o'ther place, in the shape of blocks fit for building pur- 
poses, to be furnished to those engaged in erecting buildings, just as 
stone and bricks are furnished for that pitrpose, the producer of such 
blocks, so far ais their production was concerned, would 'be engaged 
in manufacturing, in the ordinary acceptation of-that word, but this 
admission dœs hôt help us to the conclusion reaclied in thé court be- 
low. There is no such situation in the présent case. The bankrupt 
was riot engaged in such a business, which would hâve been as distinct 
from that of erecting the building,; as the business of a brickmaker 
would hâve been from that of the one who constructed the wall with 
thé bricks ; and certaiuly it would not be àsserted that, if the suppositi- 
tious cbndrete blocks had be'en-'îurnished to the builder of the struc- 
ture, both the producei* of tjie blocks and tlie builder of the wall would 
hâve beén' engaged in manufacturing. 

In construing the bankruptcy act, as in construing other acts of lég- 
islation, the words used must be given thèir ordinary and èveryday 
meaning, unless thèy are shoWn to hâve been used in somè spécial or 
technical Serise differing froin such meaning. The construction given 
to the words referred to by the court below, seems to us to violate this 
ruie, and tô enlarge the class of persons or corporations to whom Con- 
gress intgnded to make applicable the provisions of the bankrupit act. 
In the light of the décisions, it must be admitted there is room for a 
différent opinion, but We can only govern burselves by the views which 
wé ourselvés entertain and hâve hère exprèssed. We hâve examined 
the casés referred to oh both sides, and, after a full considération, are 
of the opinion that the Monoiigahela Construction Company was not, 
under the agreed statement of facts, a "corporation engaged principal- 
ly in manufacturing," and that therefore the court below was without 
jurisdiction to adjudicate it a bankrupt. 

The decree ôf the court below is therefore reversed, with directions 
to dismiss the pétition of the petitioning creditors. 



In re GILES. 

(Circuit Court of Appealtt Slxth Circuit. January 16, 1908.) 

/■■■ ■ No. 1,708. 

Ba nkrdptcy— .Exemption— Hombsteae—' ' Unmabbied Female. ' ' 

Kev. St. phio 190G, § 5441, authorlzes an allovvance in lieu of a home- 
stead to a widow, or to an unmarried female, having in good falth the 
care, maintenance, and custddy of any miuor cliild or cliildren of a de- 
ceased relative, résident of Oliio, and not the owuer of a homestead. Hcld 
that, since under the décisions of Ohio, the words "having in good falth 
the care, maintenance and custody of any mlnor child or Chlldren of a de- 
ceased relative" qualified the word "wldow" as well as the words "un- 
married female," where a banknipt was a divorced woman, who sup- 
ported her two minor' children, she was entltled to an exemption in lieu 
of homestead, as an "unmarried female" having the custody, etc., though 
she rhight not be regarded as a widow. 

[Ed. Note.^For other définitions, see Words and Phrases, vol. 8, pp. 
7196, 7197.] 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Oliio, in Banlsruptcy. 

Stanley Matthews, for petitioner. 
Alfred J. Croll, for appellants. 
Cari H. Beckham, for respondent. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. On June 33, 1906, Ella E. Giles was 
adjudged a bankrupt upon her own pétition, and on June 30, 1906, 
the trustée aliowed her household goods of the value of $100, as exempt 
under section 5430, Rev. St. Ohio 1906, and a lot in Toledo, Ohio, 
of the value of $400, as exempt under section 5441, Rev. St. Ohio 1906, 
in lieu of a homestead. At the time the pétition was filed, the bankrupt 
was living in Toledo with her two minor sons of the âges of 17 and 19 
years, respectively, and was supporting them. Prier to February 20, 
1906, she was the wife of one Thomas A. Giles, who on that day 
procured a divorce from her, and she has not since been remarried. 
The référée overruled the exception of the creditors to the allowance 
by the trustée, under section 5430, Rev. St. Ohio 1906, of the house- 
hold goods of the value of $100, and sustained the exception to the 
allowance of the real estate of the value of $400, in lieu of a home- 
stead, under section 5441, Rev. St. Ohio 1906. The latter exemption 
was disallowed on the ground that the bankrupt was not a "widow," 
and was not an "unmarried female having in good faith the care, 
maintenance and custody of any minor child or children of a deceased 
relative, résident of Ohio, and not the owner of a homestead" as re- 
quired by section 5441, Rev. St. Ohio 1906. The question thus raised, 
as to the proper construction of section 5441, Rev. St. Oliio 1906, was 
certified to the judge below for his opinion; and he held that the réf- 
érée was not justified in disallowing the exemption of the real estate 
in Toledo claimed by the bankrupt in lieu of a homestead. This order 
is now hère for review. 

When the case was presented to us, after an examination and con- 
sidération of the pertinent statutes of Ohio and certain applicable déci- 
sions, particularly those of Judge Haynes in Weber v. Beier, 7 O. C. 
D. 381, and of Judge Wing in the Matter of Rhodes, Bankrupt (D. 
C.) 109 Fed. 117, we reached the provisional conclusion that the court 
below was right in allowing the exemption, but since then our atten- 
tion has been called to the case of Brown v. Parham, 25 Ohio Cir. Ct. 
R. 640, affirmed by the Suprême Court of Ohio in 71 Ohio St. 516, 
74 N. E. 1133. In this case, it was held that the words "having in 
good faith the care, maintenance and custody of any minor child or 
children of a deceased relative" quaHfied the word "widow" as well 
as the words "unmarried female," and a widow not having the care 
of such children cannot hold property exempt under section 5441, Rev. 
St. Ohio 1906. This décision was affirmed by the Suprême Court of 
Ohio without opinion, and we were at first inclined to the view that 
our obligation to follow the construction placed by the highest court 
of Ohio on its laws compelled us to follow a décision which closed 
the question raised in this court against the bankrupt, who is a di- 
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vorced woman, but, although the question may be a narrow one, we 
are now disposed to think that the case of Brown v. Parham may be 
distinguished, and under its facts does not furnish a rule for the con- 
struction of section 5441, Rev. St. Ohio 1906, that covers the ground 
and is controlling. 

It dœs not appear that the cases of Weber v. Beier and In the Mat- 
ter of Rhodes hâve been overruled or quaHfied. And therefore, to a 
Hmited extent, each may serve as authority. In the Beier Case, an ex- 
emption in Heu of a homestead was claimed under section 5441, Rev. 
St. Ohio 1906. Beier, when a widower with minor children, married 
a widow with minor children of her own. His second wife left him 
and after a suit secured alimony. Afterwards, Beier and his wHe lived 
apart, he with his children, and she with hers. The Ohio circuit court, 
Judge Haynes delivering the opinion, took the broad view that Beier 
>va.s th'e'head of a family, and therefore entitled to the exemption in 
lieu of a homestead, although the language of section 5441, Rev. St. 
Ohio 1906, was not precisely applicable, since he and his wife did not 
live together, and he was not "a widower with an unmarried daughter 
or minor son." In the Matterof Rhodes, Rhodes was a divorced man. 
with a minor son, hving on premises which, before the divorce, had 
been Set oS to him as a homestead. Judge Wing held, following the 
Beier Case, that he was entitled under section 5441, Rev. St. Ohio 
1906, as the head of a family, to an exemption in lieu of a homestead. 
although the words of the statute did not accurately apply to him. In 
both thèse cases, the judges held that it was the spirit and not the let- 
ter of the law which should control, Judge Haynes saying in the Beier 
Case, 7 O. C. D. 386 : 

"We thlnk that wliere a man fs Uving with his minor children, or a woman 
is living with her minor children in the homestead, that she should be entitled 
to a homestead, or that he should he entitled to a homestead, the same as if 
liusband and wife were Uvlng together aud occupying the homestead. In vari- 
ons declaioijis In this state it has been heid that a libéral construction should be 
aiven to this act for the benefit of the familles of the debtors." 

To return to the case of Brown v. Parham, 25 Ohio Cir. Ct. R. 640, 
in which it was held that a widow, who was not the owner of a home- 
stead, and who had not "in good faith the care, maintenance and cus- 
tody of any minor child or children of a deceased relative, "was not 
entitled to hold property exempt in lieu of a homestead under section 
5441, Rev. St. Ohio 1906, we are unable, in the first place, to perceive 
any distinction between "an unmarried female" and a divorced wo- 
man, as the bankrupt in this case is. Both are unmarried females. In 
the next place, looking to the reason of the law, we cannpt perceive any 
just distinction between the minor children of a deceased relative,, 
which it may be the duty of an unmarried female to support, and for 
which she can claim a homestead, and the minor children of an un- 
married female who happens to be a divorced woman. No reason has. 
been suggested or can be given why a divorced woman who cares for 
her own minor children should be deprived of an exemption in lieiv 
of a homestead, which is clearly, under the précise terms of the stat- 
ute, grahted to an unmarried female, who cares for the minor children 
of a deceased relative. To carry the matter a little farther, and 
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put the case somewhat stronger, it is quite impossible for any intelli- 
gent mind to explain why the exemption in lieu of a homestead should 
be granted to a divorced woman if the children she is supporting are 
those of a deceased relative, and yet refused if such children are her 
own. 

To sum up, the case of Brown v. Parham puts the widow on the 
same footing as an unmarried female. Now, if a divorced woman is 
not to be regarded as a widow, then she is, within the meaning of the 
statute, to be treated as an unmarried female. Under the statute as 
construed by the court an unmarried female, who has the care of the 
minor children of a deceased relative, may hold exempt certain prop- 
erty in lieu of a homestead, and, by parity of reason, a divorced woman, 
who has the care of her own minor children, is entitled to a like ex- 
emption. 

The judgment of the court below is afïirmed. 



MA SON CITT & FT. DODGB R. CO. v. BOYXTOV. 

(Circuit Court ot Appeals, Elghth Circuit December 12, 1907.) 

No. 2,172, 

1. Wbit of Ebrob—Review— Excessive Damages. 

A clalm that the damages are excessive, where It merely challenges a 
flnding upon a question of fact, cannot be considered by the fédéral ap- 
pel late courts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
|§ 3993-3995.] 

2. Emisent Domain— Iowa Statute— Judgment on Appeal tbom Commis- 

SIONEES' ASSESSMENT. 

Under the Iowa emlnent domain statute (Code 1897, || 2007, 2011) the 
court, on an appeal from the commissloners' assessment, cannot render a 
Personal judgment agalnst the condemnor for the landowner's damages, 
because the condemnor la free to décline to take the property at the assess- 
ment. 

[Ed. Note. — Following state practlce, see note to Nederland Life Ins. 
Co. V. Hall, 27 O. C. A. 394.] 

3. Wkit of Ebrob— Ebbob in Judgment Entbt does not Nbcessitatb New 

Trial. 

Where ail questions of fact hâve béen trled and determined without er- 
ror, the Incorporation in the judgment of provisions which are nnauthoriz- 
ed does not necessitate a new trial, but only a modification of the judg- 
ment. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
M 4483^487.] 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the South- 
ern District of Iowa. 

A. G. Briggs, John L. Erdall, Thomas D. Healy, M. F. Healy, antl 
Robert Healy, for plaintiff in error. 

Benj. I. Salinger, for défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 
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VAN DEVANTER, Circuit Judg-e, This was a condemnation pro- 
ceeding whereby the railroad company, an lowa corporation, sought 
to acquire, as a right of way for the construction and opération of its 
railroad, certain real property in Garroll county, lowa, owned by 
Boynton, a citizen of Missouri. Commissioners appointed by the sher- 
ifï assessed the owner's damages at $4,750, and the railroad com- 
pany, having first deposited that sum with the sheriff, took possession 
pf the property. The owner, being dissatisfied with the assessment, 
appealed therefrom to the district court of the county, and then, on 
the ground of the diverse citizenship of the parties, removed the pro- 
ceeding into the Circuit Court of the United States. Upon a trial 
under a written stipulation waiving a jury, that court rendered a 
jijdgment (a) assessing the owner's damages at $10,000 with interest 
thereon from the time when the company took possession ; (b) de- 
claring that the proceeding had resulted in transferring the ownership 
to the railroad company; and (c) directing the company to pay the 
owner's damages and the costs oi the proceeding, including $300 as 
a reasonable fee for the owner's attorneys. The railroad company 
sued out this writ of error. 

The , principal question arising upon the record, that of the right 
of the owner, whom the lowa statute déclares shall be the plaintiflf, 
to remove the proceeding into the Circuit Court, was certifîed by us 
to the Suprême Court, and it, in response to the certification, has sus- 
tained the right of removal. Mason City, etc., Co. v. Boynton, 204 
U. S. 570, 27 Sup. Ct. 321, 51 t,. Ed. 629. It is now earnestly insisted 
that the damages are excessive, but as this contention, in the circum- 
stances in which it is hère made, merely challenges a finding upon a 
question of fact, it is not open to considération by us. Rev. St. §§ 
649, 700, 1011 [U. S. Comp. St. 1901, pp. 525, 570, 715]; Hall v. 
Houghton & Upp Mercantile Co., 8 C. C. A. 661, 60 Fed.SSO; South- 
ern Pacific Co, v. Maloney, 69 C. C. A. 83, 136 Fed. 171 ; Illinois 
Central R. R. Co. v. Davies, 76 C. C. A. 613, 146 Fed. 247 ; Omaha 
Water Co. v. Schamel, 78 C. C. A. 68, 147 Fed. 503 ; Nelson v. Bank 
of Fergus County, 84 C. C. A. 609, 157 Fed. 161. 

Other contentions make it necessary to détermine whether the judg- 
ment conforms to the statute under which the proceeding was had, 
and, if not, whether the error is one which nécessitâtes a new trial. 
The statute and the décisions interpreting it make it plain that the 
object of the: proceeding is to ascertain the damages to be paid to the 
owner, if the railway company elects to take the property; that the 
company is free to pay the damages, and take the property or to aban- 
don its original purpose in that regard, even where it has taken pos- 
session pending an appeal from the commissioners' assessment; that 
the ownership is not transferred until the damages are finally ascer- 
tained and actually paid; and that, on the appeal, no personal judg- 
ment can be rendered against the railroad company except for the 
costs, including a reasonable fee for the owner's attorney. lowa 
Codé 1897, §§ 2007, 2011; Hastings v. Burlington, etc.; Co., 38 lowa, 
316; Hartley v. Keokuk, etc., Co., 85 lowa, 455, 460, 52 N. W. 352; 
Haggard v. Independent School District, 113 lowa, 486, 496, 85 N. 
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W. 777; Reed v. Chicago, etc., Co. (C. C.) 35 Fed. 886. In the last 
case it was said by Judge Shiras : 

"The sole object of the appeal from the sherite's jury is to hâve ascertained 
and finally determined the amount of the damages to be paid to the property 
owner. Under the statute no money judfiment oan be entered up agaiust ;-);e 
Company for the damages ; nor can the collection thereof be enforced by exw'u- 
tion. The statute points out the proceedings that niay be had tor the protec- 
tion of the property owner in case the company fails to pay the damages after 
entering into possession of the right of way." 

It follows, as we think, that the judgment, in so far as it assesses 
the owner's damages and charges the railroad company with the pay- 
ment of the costs of the proceeding, including a reasonable fee for the 
owner's attorney, is in full conformity to the statute, and, in so far as 
it déclares that the proceeding has resulted in transferring the ovvner- 
ship of the property to the company and charges it with payment of 
the owner's damages therein assessed, is in contravention of the stat- 
ute and erroneous. But this error does not necessitate a new trial. 
It was committed after the questions of fact had been tried and de- 
termined without error, and ail that is necessary to correct it is to so 
modify the judgment as to eliminate what was thus erroneously in- 
corporated therein. Rev. St. § 701. 

Subject to such a modification, which the Circuit Court is directed 
to maice, the judgment is affirmed. 



STIBR V. NASHVILLE TKUST CO. 

(Circuit Court of Appeals, Sixth Circuit. January 23, 1908.) 

No. 1,709. 

1. WlLLS—CoNDITICXS AND RKSTBICTIONS— ENFOBCBMETJT. 

The intentions of a testator should be carried out in respect to restric- 
tions and limitations which he imposes upon that which is his own to glve 
or withhold at his pleasure, provided he does not coutravene public policy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 49, Wills, §§ 955-961, 
1525.] 

2. SaME— ESTATE IN TkUST— StTIT TO TERMINATE TBUST. 

A testatrix devised and bequeathed property to a trustée to be held in 
trust untll her son should reach the âge of 30 years, the income in the 
meantime to be paid to hlm, and the property to be then transferred to 
him. Held, that the trust was lawful, and although there was no ex- 
press restriction against aliénation by the son of either the Income or 
corpus of the property, and no provision for contingent remainder in 
case he should not reach the âge of 30, it was within the discrétion of a 
court of equity to refuse to oveiTlde the limitation of the will by ter- 
minating the trust before the stated time. 

In Error to and Appeal from the Circuit Court of the United 
States for the Middle District of Tennessee. 

W. B. Stier, for appellant. 

C. D. Berry (J. C. Bradford, of counsel), for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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IvURTON, Circuit Judge. This is a bill to terminate a trust cre- 
ated by a clause in the will of Mary Kerrigan, by which she gives to 
the Nashville Trust Company, in trust for the use of her son, Martin 
J. Kerrigan, an interest in certain town lots and $3,500, par value of 
the mortgage bonds of a Nashville street railway company, with 
direction to deliver the corpus of the property to her said son when 
he should be 30 years of âge, paying to him the income, upon his 
voucher, until the time indicated, at which time it is directed to 
make a deed to the realty and deliver the bonds. Martin Kerrigan 
was 23 years of âge v^^hen this will was executed and is now 27. He 
has assigned his interest in the corpus and income to the complain- 
ant, Stier, and his grantee now asks to hâve the restriction upon the 
delivery of the corpus declared nuU and void, and the trust company 
required to deliver the trust estate to him now. The court below 
sustained a demurrer, and dismissed the bill. 

The bçquest and devise are not to the beneficiary subject to re- 
strictions upon aliénation or manner of use, but to the Nashville 
Trust Company. The trustée is to hbld and préserve the property, 
collect the income, and pay the same over upon the voucher ot the 
beneficiary from time to time, and to deliver the corpus to Martin 
J. Kerrigan when he shall reach 30 years of âge. There is no con- 
tingent rerhainder in case Kerrigan shall not reach the âge of 30, 
and no express restriction against aliénation of either income or corp- 
us except the bare inference from the gênerai character of the trust, 
the relation of the parties, and the intimation that the income is 
payable only to Martin J. Kerrigan upon his personal voucher. The 
clause is lacking in those earmarks which are ordinarily essential 
to a trust for maintenance and support, sometimes called "spendthrift 
trusts," such as that upheld by this court against creditors in Brooksi 
V. Raynolds, 59 Fed. 923, 8 C. C. A. 370, and by the Suprême Court 
of the United States in Nichols v. Eaton, 91 U. S. 716, 23 L. Ed. 254, 
or that sustained by the Suprême Court of Tennessee in Jourolman 
V. Massingill, 86 Tenn. 81, 5 S. W. 719. The fact that the testatrix 
withheld the corpus from her son until he should reach 30, that she 
placed it in the possession of a trustée until that time with the duty 
of receiving and paying the income only until that date, is significant 
of a purpose to protect the corpus against his acts in so far as that 
was possible with so slight a restriction. That she has not imposed 
other limitations and restrictions may be unfortunate, but, if the 
Hmitation she has imposed is not Unlawful or contrary to public 
poliCy, it should not be nulHiied. The plain purpose of the testatrix 
was that. her son should not receive the dorpus of her gift until he 
attained the âge of 30. 

The intentions of a testator should be carried out in respect to 
restrictions and limitations which he imposes upon that which is 
his own to give or withhold at his pleasure, provided he does not 
contravene public policy. Jourolman v. Massingill, 86 Tenn. 81, 
5 S. W. 719; Brooks v. Raynolds, 59 Eed. 923, 938, 8 C. C. A. 370; 
Claflin V. CMin, 149 Mass. 19, 20 N.E. 454, 3 h- R. A. 370, 14 Am. 
St. Rep. 393; Nichols v. Eaton, 91 U. S. 716, 23 L. Ed. 254. Why 
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shall not the plain intention of this testatrix be carried out? There 
is no public policy to be subserved by treating this restriction as 
void. Assume that the trustée might without liability consent to 
deliver the property before the time fixed. It has not consented. It 
stands upon the provisions of the will, and says it will not override 
the intention of the testatrix. In view of the fact that the only per- 
sons interested are of âge a court of equity might, in the exercise of 
a reasonable discrétion, be moved to terminate the trust, inasmuch 
as the original cestui que trust has now no interest. Whall v. Con- 
verse, 146 Mass. 345, 15 N. E. 660 ; Sears v. Choate, 146 Mass. 395, 
15 N. E. 786, 4 Am. St. Rep. 320. But the court below refused to 
consent to the termination of the trust, if any discrétion it had. The 
case upon its facts is closely like that of Claflin v. Claflin, cited above. 
There the bequest was of a fund to trustées in trust to pay over $10,- 
000 to Adelbert E. Clafiin when he was 31 years of âge, a like sum 
when he was 25, and the balance when he was 35. When he came of 
âge he was paid $10,000. He then filed his bill to terminate the trust 
and acquire the trustée to pay the sum withheld. The Massachusetts 
court denied relief, saying : 

"The restriction upou the plaintiff's possession and eontrol is, we think, 
one that the testator had a right to make." 

We see no sufiScient reason for disturbing the refusai of the chan- 
cellor to override the limitation of the will. Decree affirmed. 



In re E. S. WHEELER & CO. 
(Circuit Court of Appeals, Second Circuit. Xovember 7, 1007.) 

No. 72. 

BANK.RUI'TCY— EXAMINATION OF WlTSESS CoNCER?<ING ACTS OE PkOPB:BTY OF 

Bankrupt— Production of Documents. 

On the exaniination of the président of a banlî i» a bankruptcy proeeed- 
ing concerning the "acts, conduct, or property" of a bankrupt corporation 
in aid of a suit brought by the trustée against the bank to recover suins al- 
leged to hâve been taken by it from the cwporation when insolvent, and 
applied on a jiei'sonal indebtedness of the banlîrupt's président, a private 
mémorandum boolt of tlie witness, and which he testified was kept by him 
duriug the time the paymeuts were being made, and contained entries of 
sueh payments as made, is compétent évidence, and the witness may prop- 
erly be required to produce the same. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Connecticut, in Bankruptcy. 

For opinion below, see 151 Fed. 542. 

This cause cornes hère upon pétition to review an order of the Dis- 
trict Court, District of Connecticut, which, in response to a certifica- 
tion of the question by the référée, refused to require a witness to 
produce a certain book, upon an examination then being had before 
the référée under section 21a of the ba,nkruptcy act Tuly 1 (30 Stat. 
552, c. 541 [U. S. Comp. St. 1901, p. 3430]). 
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Goodwin Stoddard and S. C. L,oomis (Adelbert A. Skeel, o£ coun- 
sel), for petitioner. 

Bristol Stoddard and Beach & Fisher, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The district judge apparently reached the con- 
clusion indicated in the order soug-ht to be reviewed, because he was 
of the opinion that the entries in the book were not compétent évi- 
dence. , The matter being inquired about was the receipt and disposi- 
tion by a bank of 8 per cent, discounts on certain notes of the bank- 
rupt; it being suggested that ail sums taken by the bank in excess 
of 6 per cent, were applied by it with fuU knowledge to an old indebt- 
edness due to the bank from the président of the bankrupt. The prési- 
dent of the bank was on the stand, and the book was within his con- 
trol, being in the hands of his counsel. Said counsel testified that the 
book did not belong to the bank, but was the president's personal 
property, containing a mère compilation from the books of the bank, 
a mère mathematical computation or calculation. Manifestly this 
statement is largely hearsay. Whether the book contains original 
entries or merely conipilations from other entries could be told only 
by one who knew when and undèr what circumstances the entries were 
made. The président himself testified that the book was one which 
"he kept during ail the time that thèse payments were being made," 
that the "payments were entered therein ais they were made," and 
that the entries were in the handwriting of the président or the cashier. 
Under thèse circumstances the évidence was compétent certainly as 
to détails of date and amount which could not be carried by the un- 
aided memory; and it should hâve been produced. Whether or not 
any particular entry was obnoxious to some valid objection was a 
question to be determined by the référée with the book before him. 

The order of the District Court is reversed, and the order of the 
référée requiring the production of the book is sustained. 



UNITED STATES FIDELITY & GUARANTY CO. r. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

No. 17. 

INTEENAL Bevenue— Action on Distilleh's Bond to Becoveb Taxes— Dé- 
fenses. 

On a seizure and sale of cKstilled spirits under tlie internai revenue law 
for nonpayment of tlie tax tliereon, tlie pvoeeeds are applicable on such 
tax, and, if sufflcieiit, extinguish the same ; and in an action by tlie goyern- 
ment on a distiller's bond to recover a tax on spirits an answer contain- 
ing allégations under which the défendant is entitled to prove such a state 
of facts is not demurrable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 29, Internai Bevenue, 
§ 67.] 

In Error to the District Court of the United States for the District 
of Connecticut. 

For opinion below, see 144 Fed. 8G6. 
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This cause cornes hère upon a writ of error to review a judgment 
of the District Court, District of Connecticut, entered after trial by 
the court without a jury. 

J. L. Barbour, for plaintifï in error, 
H. Parker, U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. This action was brought against the surety on a 
distiller's bond to recover a tax assessed upon certain proof spirits 
manufactured by such distiller. It appears from the findings of the 
judge and from certain averments of the answer which were demur- 
red to and demurrer sustained, such averments being thus admitted, 
that a tax of $1,045 was assessed against the distiller upon 950 gallons 
of proof spirits by an internai revenue agent, and that the commis- 
sioner of internai revenue of his own volition, and without request 
of the distiller, abated $414.52 of this assessment, leaving outstanding 
and unabated $630.48. A tax of $60.11 was also assessed upon other 
proof spirits prodttced by said distiller. Pie did not himself pay any 
part of èither of thèse taxes. The answer averred as a so-called 
"third défense" that: 

"The principal on said bond, Morris Vogel, the distiller mentioned in said 
eomplaint, prier to the commencement of thèse proceediugs, had property which 
was seized and sold under the internai revenue laws of the plaintiff, the Unit- 
ed States of America, in forfeiture proceedings, and that the said plaintifï re- 
alized from the sale of said property of the said Morris Vogel the following 
sums, to wit: $691.47 and $57.08 — and that said assessments were a flrst lien 
upon said property and upon the proceeds of the sale thereof, and that, there- 
fore, the said assessments hâve been satisfled in full out of the property of said 
distiller prier to the hringing of this action." 

Under such an averment the défendant could (if such were the 
facts) hâve shown upon the trial that the property of the distiller 
which was seized and sold in forfeiture proceedings was the identical 
whiskey upon which thèse taxes were assessed, and that the miscon- 
duct of the distiller upon which forfeiture was predicated was his 
failure to pay such taxes. A demurrer to this third défense was sus- 
tained, and défendant thus precluded from introducing testimony in 
its support. If the facts were as suggested above, the défense would 
be a good one under U. S. v. Ulrici, 111 U. S. 38, 4 Sup. Ct. 288, 28 
L. Ed. 344. Whether, if the facts were in some respects otherwise, 
the Ulrici Case would still control, is a question upon which we express 
no opinion until it is seen what the facts are. When défendant puts 
in its proof under this défense, the transaction will be fully shown. 

The court erred in sustaining demurrer to this third défense; and 
the judgment is therefore reversed, and cause remanded for a new 
trial. 
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AHEARN V. UNITED STATES. 
(Circuit Court of Appeals. Second Circuit. November 7, 1907.) 

No. 9. 

1. Cbiminal Law— Evidence. 

On the trial of an indictment for rec-elvlng stolen property, consistlng 
Of certain pigs of tin, alleged to hâve been stolen from a pile, it was com- 
pétent for the govemment to introduee in évidence other pigs from the 
same pile to show the similarlty between them and the ones found on de- 
fendant's premises. 

2. Same— Testimoky of Accomplice. 

The testimony of an accomplice need uot necessarily be corroborated in a 
fédéral court vchich is governed by the rules of the common law ; its cred- 
iblllty and weight being for the jury to détermine under proper instruc 
tions; 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
i§ 1124-1128.] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment 
of conviction under indictment for receiving stolen goods, viz., four 
pigs of tin alleged to hâve been stolen from the United States Navy 
Yard at Brooklyn. 

G. F. Elliott and Jones & Fanning, -for plaintiff in error. 

William J. Youngs, U. S. Atty., and W. P. Allen, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. It is assigned as error that the court did not 
dismiss the case because of lack of sufficient proof of ownership by 
the United States. It appeared that the lot of tin, from which the 
évidence indicated that thèse pigs were taken, was in a building known 
as "store No. 2" in the navy yard, in charge of a storekeeper, to 
whom it was delivered and whose duty it is to deliver it on réquisi- 
tion to différent departments in the yard. It did not appear from 
whom the govemment bought the pigs, nor whether it had paid for 
them, but those circumstances are immaterial. The évidence fairly 
warranted the inference that they belonged to the government, which 
held possession of them for use in its navy yard business. The jury 
were carefully instructed on this point, and duly charged as to the 
burden of proof in cririiinal causes. To the charge there was no 
exception. 

Error is also assigned to the admission in évidence of four pigs 
(other than those stolen) from the same ^ pile. In what respect the 
jury could thereby hâve been prejudiced, and "their minds confused 
and led away from the point at issue," we fail to see. It was quite 
compétent for the govemment to show by actual présentation of the 
articles that the pile in the navy yard from which pigs were missing 
contained pigs in ail respects like those which were found immédiate!}' 
outside the navy yard gâte on the shoulders of the four thieves, and 
which were traced to defendant's premises. 
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The court charged the jury as to the weight to be given to the 
testimony of an accomplice, as to felonious intent, and as to the pre- 
sumption of innocence. The testimony of the accomplice was cor- 
1 oborated as to several material facts, although corroboration is not 
essential in the fédéral courts (Hanley v. U. S., 123 Fed. 851, 59 C. 
C. A. 153), and could not hâve been withdrawn from the jury. It 
was for them to say what weight should be given to it. 

Judgment affirmed. 



SAMPLE V. BEASLEY et al. 

(Circuit Court of Appeals, Fiftli Circuit. January 7, 1908.) 

No. 1,671. 

Bankbtjptcy— Pkiob Levï— Foreclosube Decbeb— Sale— Injunction— .Tukis- 

DICTION. 

A court of banliruptcy has uo juriiîdiction to en.1oiu tlie sale of prop- 
erty on .iudgnient rendered in a state c-ourt euforcing mortgage liens ol' 
date long prior to four months preceding the flling of the pétition or ad- 
judication of the mortgagor a bankrvfpt. 

Pétition to Supelintend and Revise an Order of the District Court 
of the United States for the Western District of Louisiana, 

W. P. Hall, for petitioner. 

E. H. Randolph, for respondent. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

McCORMICK, Circuit Judge. The petitioner filed two suits by or- 
dinary process in the state district court for Caddo Farish, La., against 
the respondent, J. C. Beasley, a résident of that parish, to enforce two 
separate mortgages on two separate tracts of land, one mortgage hav- 
ing been given on the 33d day of December, 1904, and the other on 
the 5th day of December, 1905. The respondent (défendant in the 
suits in the state court) pleaded to the same varions défenses, which 
were not sustained, and that court rendered its décision in favor of the 
plaintifif in those suits for the amounts claimed in each case, with réc- 
ognition of the mortgages sought therein to be foreclosed, and ordered 
the enfofcement of the judgments to be effected on the lands described 
therein, and that the lands should be sold to pay the judgments. Thèse 
judgments were rendered, respectively, February 2, 1907, and Febru- 
ary 6, 1907, and thereon were promptly issued writs of fîeri facias 
to the proper officer, who duly seized the lands and advertised them 
for sale in obédience to the writs, desigiiating April 6, 1907, as the 
day on which the sales would be tuade. On that day, and before the 
sales, the respondent Beasley filed a voluntary pétition in bankruptcy, 
and was adjudged a bankrupt, and on the same day, joined by his wife, 
obtained from the bankrupt court an order temporarily staying the sale 
and a rule on the sherifï and the petitioner (plaintiiï in the state court) 
to show cause why the sale should not be perpetually stayed. The pe- 
titioner answered the rule, setting out the facts as above shown. The 
court of bankruptcy, after hearing argument, ordered that the rule 
be made perpétuai. 
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Petitioner asks this court to revise that action on the grounds: (1) 
That the bankrupt court was without jurisdiction to stay proceedings 
on judgments rendered in the state court enforcing liens and mortga- 
ges of date long prior to four months preceding the pétition and ad- 
judication in bankruptcy; (3) that the United States court erred in 
staying proceedings in the state court for the sale of property after 
the same had been seized on valid judgments and enforcing liens ac- 
quired more than four months prior to bankruptcy and taken in custody 
and possession of the state court. So far as this record discloses, the 
respondents do not, in the bankrutpcy court or in this court, seek to 
contest the validity of the liens claimed and sought to be enforced in 
and adjudicated by the state court, but submit : 

"That the seizure by fieri facias made by the petitioner in the state court 
was on a claim from whieh the bankrupt could be discharged, and that un- 
der Act July 1, 1898, e. 541, § 11, 30 Stat. 549 [U. S. Oomp. St. 1901, p. 3426], 
the bankrupt has a right to apply for a stay of proceedings until the ques- 
tion of his diseharge is determined; that the property which the petitioner 
was proposing to sel! in the state court could realize more than enough to pay 
the seizing créditer, and as the sale, if permitted In the state court, would 
go without the beneflt of appraisement, whereas a sale by trustée in bank- 
ruptcy would be under the approval of court, it is probable that a larger sum 
would be realized from a sale by the trustée than from a sale in the state 
court, and the gênerai creditors would be beneflciaries of this enhanced price, 
and therefore it was the duty of the fédéral court to see that the best results 
were bbtained for the gênerai creditors ; that under the circumstances it is 
within the discrétion of the court of bankruptcy to stay proceedings in the 
state court, and permit the trustée to take charge of the same in lieu of the 
officers of the state court." 

We deem it unnecessary and unprofitable to indulge in any discus- 
sion of issues presented by this case as shown by the foregoing state- 
ment. Thèse questions hâve been before us a number of times, and if 
they are not settled by our previous décisions we think they are settled 
by the décisions of the Suprême Court, which hâve been from time to 
time reviewed by this court in its reported opinions. We cite only 
Metcalf V. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 132, Pick- 
ens V. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 128, and White 
V. Thompson, 119 Fed. 868, 56 C. C. A. 398. 

The action of the bankruptcy court, which we are asked to super- 
intend and revise, was erroneous, and its order staying the proceed- 
ings in the state cotirt should be annulled, at the cost of the respond- 
ents ; and it is so ordered. 



WIBGAND et al. v. ALBERT LEWIS LUMBER & MFG. CO. et al. 

(Circuit Court of Appeals, Third Circuit. January 22, 1908.) 

No. 20. 

OoEPOBATiONS—BoNBS— Validity undeb Constitutional Pbovisions. 
Bonds Issued by a corporation Ueld void under Const. Pa. art. 16, f 7, 
which provides that no corporation shall issue stock or bonds except for 
mOney, labor done, or money or property aetually received, and that ail 
flctitious increase of stock or Indebtedness shall be void, where such 
bonds were issued to a promoter and his associâtes in payment for op- 
tions on the property of competipg companies of comparatively small, 
actual, and uncertain prospective value. 
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2. Same— Chabteb Authobity to Issue Bonds for Borrowed Monet. 

Such bouds caanot be consiOered as having been issued for borrowed 
money so as to reiider them valid under a provision of tlie company's 
charter authoriziug it to borrow money, and bond its property therefor. 

Appeal from the District Court of the United States for the Mid- 
dle District of Pennsylvania. 

Wm. S. McLean, for appellants. 
John G. Johnson, for appellees. 

Argued before DALLAS, GRAY, and BUFFINGTON, Circuit 
Judges. 

GRAY, Circuit Judge. This is an appeal from an order of the 
District Court, sitting in bankruptcy, for the Middle District of Penn- 
sylvania, whereby the purchasers of the bankrupt's real estate, the 
holders of certain fîrst-mortgage bonds of the said bankrupt corpo- 
ration, were not permitted to deposit said bonds with the trustée, and 
receive crédit therefor on the balance of the purchase money due. 

The order of sale made by the référée set forth the following terms : 

"Ternis of sale to be $2,000 down on day of sale, and the balance on con- 
firmation of sale and delivery of deed ; and in case a lienor purchase the said 
real estate and leasehold interests, said lienor, after making the çjown pay- 
ment aforesaid, may receive crédit for a due proportion of his lien on ac- 
count of the purchase priée; and if the validlty of the lien of suchîpurchasing 
lienor shall be questioned or disputed by any person interested, the validlty 
thereof shall be determined by the référée, subject to review by the judge, 
and in case it shall be determined that the lien is invalid and that the pnr- 
chaser is not entitled to receive the money, the sale will be set aside and the 
property resold, unless the fuU priée be paid in cash to the trustée." 

Upon the return of the sale under this order, exceptions were filed 
by certain creditors, the appellees hère, contending that no légal con- 
sidération was given for the bonds secured by said mortgage, and 
that the trustée ought not to hâve allowed to the purchasers a crédit 
on the balance of their bid. Testimony was taken upon the excep- 
tions, pro and con, and after argument the référée found that the 
exceptions should be overruled and the sale confirmed. Exceptions 
to this ruling of the référée brought the matter before the District 
Court, where they were sustained, the court holding that the bonds 
were invaUd under the Constitution of Pennsylvania, which provides 
that "no corporation shall issue stock or bonds, except for money, 
labor donc, or money or property actually received ; and ail fîctitious 
increase of stock or indebtedness shall be void." Article 16, § 7. The 
court was also of opinion that the said bonds should not be regarded 
as valid obligations of the company, because, though the act of as- 
sembly by which it was incorporated gave the company power to 
borrow money, not exceeding in amoùnt one-half of the capital 
stock at the time the loan was made, the authority given to bond the 
property and franchises of the company in this way is for money 
borrowed, and nothing else, and that the transaction in question could 
not be made, by any liberality of construction, to assume that charac- 
ter. 

Agreeing with thèse conclusions, and with the findings of fact up- 
on which they are founded, we are content to rest our décision upon 
158 F.— 39 
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the reasons as stated in the very clear opinion of the learned judge 
of thé court below. Referring tô this opinion, In re Wyoming Valley 
Ice Co. (D. C.) 153 Fed. 787, the judgment of the court below is 
affirmed. 



In re LANS. 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

'■'''■''' No. 49. ■'■'■■ 

Bankeuptcy— Pétition fob Review— Soope. 

On a pétition of a banlcrupt ;wlilçli brlngs vip for review only an order 
, of the ;Distr;if t Court adjudging liim in conteinpt for failure to obey a 
prior ôrdér requirin^ him to turn over property, the propriety of sucb 
prlor order èaiinot be considéi'ed. 

[Bd.i ■*i!0ltb.^\ppeal and review In bankruptcy cases, see note to In re 
Eggert;'43 d Ci. A^ 9,] 

: Pétition : for i Revision of Proççedingsof the, District Court of the 
United St^t^s, for the Southçrn .District of New York. 

M. M. Greeïistèin, for petitioftéi'.. 

G. A. $«ix3s'(7^1meth W. Hoff, bf counsel),; for respo^dent 

BeforefliAGOMBE, WARD, and NOYES, Circuit Judges, 

lyACOMjBËj Circuit Judge: .ï;Ia'ying,failed to secure a review of the 
order of December 14, 1906, :which found that the bankrupt was con- 
cealing property and directed hiwi to turn it ©ver to the trustée, he is in 
no positio;!^© question it^ . propriety upon this pétition, which brings up 
onjy, the -order adjudgiiig;him to be in contempt for failure to com-r 
ply ,wi,th the proyisipn^;Of,said order of December 14tb. 

T'ije prder of the District Çoyrt is affirmed. , 



ELECTRIC STOBAGE BAÏ-rTERÏ CO. v. GOULD STORAGB BATTEiRY CO. 

(Circuit GoTi'rt'b'f'Appëais, Second Circuit. Àugust 24, 1907.) 

'■;.^,';;;,' ■ ";::,;';.;■.,;,' .n1?,;255. ; , [^,:^. , 

1.: PATÉîtis-i^(io'PË--^0N*BU0ri9N 0* Claims; "■ 

: ' Whll©: à patentée l'S .fentitled' lSi!> ail the beneficjal uses -of hi§ invention; 
wiheintl)^ property, q^^unction d^, inhérent. Ip theinvention gr.-is, desçribed 
or clairâed-by him, ypt where such change ôr fiinctioii is neithèr de'scribed 
ribt 'clstimëd, and èspeclàlly whePe other changée' are ■iaéscrlbted and in- 
èistéa.'on as iegBehtîàl iarid isfle(ii>ficaHy clainïed, itis sigiiiflcant prooic tïïat 
; ithe changé whieh' àas not bemiidiKolosed by hlm tç» the public is not his 

, , f ; invç:i^'9?V i ■ . .■ : -, -\n;'i;ti\ :iil: ,'' ' ■ '' .■!':' 

2. àAM^-^jlfFKINGBMENTt-^ELTCTBW pÙEBE^ EEflXJLATOE. ,, ' - 

Th4 Jkailloùx patéiït, No.' 430,868, for à regulating System for electrlc 
ciréùi'ts.côïiStrued, aiitt^^M vàlidi as dlsyioslug a jiateDtàbîe improvemerit 
on : thb am'lces of thelprlorart; butj'as limlted by its termâ, hot infrlnged, 

Appeal from theiCifiÇViitiÇç'-irtpf-ihelfJnited States for the Southern 

District, of ■ Nçw. ;york.-( n; - ^: ■!.,■•■. !:■ 
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This catise cornes hère upon appeal from a decree of tlie Circuit 
Court, Southern District of New York, dismissing bill for infringe- 
ment of complainant's patent, No. 430,868, granted June 24. 1890, 
to Cyprien O. Mailloux, for régulation System for electric circuits. 
The opinion of the Circuit Court is reported in 148 Fed. 695. 

A. B. Stoughton (Edmund Wetmore, of counsel), for appellant. 
Richard Eyre and W. H. Kenyon, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges, 

PER CURIAM. The patent in suit relates to improvements in the 
régulation of the compensating action of a storage-battery when ap- 
plied to compensate for fluctuations of electrical condition of a work- 
ing-circuit, and consists essentially in reinforcing such battery by a 
supplemental generator at the time of discharge and regulating the ac- 
tion of the re-enforcing agent automatically by the electric condition of 
the working-circuit. The claims involved are as foUovvs: 

"2. The comblnatlon with a dynamo-machine and the working-circuit sup- 
plied thereby, of a compensating storage battery, a supplemental re-enforcing 
generator in tlie battery connection, and means for varying the power of such 
generator in accordance with fluctuations of current on the working-circuit." 

"6. The combination, with a dynamo-machine and circuit supplied therefrom, 
of a compensating storage-battery fed from such dynamo and a supplemental 
dynamo whose eleetro-motive force re-enforces the battery on discharge, and 
whose fleld is variable accordlng to the fluctuations of electrical energy on the 
supplied current." 

The défendant dénies patentable novelty and asserts noninfringe- 
ment on various grounds. 

We are relieved from a discussion of complainant's or defendant's 
apparatus, or of the state of, the prior art, by the exhaustive, accurate, 
and eminently fair opinion of the court belo'w, in vlfhich, for reasons 
stated by it, it concluded that the patent was yalid, but was not in- 
fringed. We are not satisfied that the évidence shows that electrical 
connections in the working-circuit, as distinguished from the generàtor 
circuit, to regulate the supplemental generator, "produce a différent 
kind bf régulation and distinct results," but with the other statements 
of fact in Judge Hazel's opinion we are in accord. Indeed, we fàilto 
find in the briefs or argument for complainant any criticism of those 
statements material to the issues involved herein. To a considérable 
extent the findings as to said issues are referfed to and relied upon by 
complainant in its brief. We shall confine ourselves, therefore, to a 
discussion of the conclusions of the court below raised by the foUow- 
ing assignments of error, namëly: 

"First In declding that the patent In suit Is limited to an apparatus In whfch 
the r^ulating coll Is sittiated in the generator circuit and opérâtes directly 
upon the supplemental dynamo machine or 'booster.' 

. "Second. In declding that the defendant's System, cannot be Included In the 
scope of claims 2 and 6 In suit, and Its means of régulation do not correspond 
to those of complainant nor do they produce the same resuit." 

There seems to be some çilerical error iii the phrasing of this first 
assigïiment of error. The court did not hold that under the patent 
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the xegtilator coil must be "situated in the generator circuit," but did 
hold that it-must be situated in the "working-circuit," as distinguished 
from the "g-enerator circuit." An understanding of the questions pre- 
sented by this assignment of error will be more easily obtained by réf- 
érence to what is called in the record a simplified drawing of the Mail- 
loux patent: 




A isthe main dynamo, B thç,;Storage; battery, D the supplemental 
generator or booster, and M a, régulation coil which controls the 
booster; as indicated by the arrow, being itself responsive to the fluc- 
tuations of electric condition on tlie circuit in which it is located. The 
drawing Shows a circuit, colored red, which leads from the main 
generator to the points of connection, 1 and 3, with the battery branch ; 
a circuit, colored blue, through which the current flows when the bat- 
tery is charging or discharging ; a circuit, colored green, which leads 
from the- points of connection (1, 3) out to the translating devices — 
trolley cars, lamps, or what not — and carries the algebraic sum of the 
red and blue currents. This circuit, lettered X, Y, is supplied by the 
generator, as stated in the spécification, "directly or indirectly" — di- 
rectly as to the energy which is not stored up in the battery and indi- 
rectly as to the energy which is first stored up in the battery. This is 
the circuit which carries the current which does the work sought to 
be done by the entire System, Complainant's expert Duncan admits 
that hê understands "the term 'working-circuit' to refer to that part 
of thé System which carries the total current at each instant that the 
translating devices are tâkîng, or, put in other words, the circuit that 
at each instant is carrying the algebraic sum of the generator and bat- 
tery circuits." It is also called by complainant's expert Woodbridge 
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the "outside supply circuit." AU the witnesses concur in describing 
the blue circuit as the "battery circuit," and further concur that the 
phrase "generator circuit" is a proper one to distinguish the circuit 
leading from the main generator to the battery connections (1, 3). 

In the defendant's apparatus the régulation coil, which controls 
the booster through intermediate devices, is located in the generator 
circuit. Complainant's expert concèdes that if the spécification of the 
patent should be construed as employing the terms "working-circuit," 
"main Hne circuit," "main circuit," and "mains" synonymously — that 
is, that each expression apphes to the same circuit — the régulation coil 
of défendant would net be included within the description of the pat- 
ented device. So far as the second claim is concerned this concession 
disposes of the question of inf ringement, for that claim expressly refers 
to a control of régulation through fluctuations of "current on the 
working-circuit." Indeed, although inf ringement of that claim is still 
contended for in the brief, it is thought that upon the oral argument 
counsel practically admitted that they could rely only upon the sixth 
claim. 

Complainant seeks to difïerentiate claim 6 from claim 2, so as to 
hold défendant thereunder. That claim covers a régulation coil so 
placed as to be "variable according to the fluctuations of electrical en- 
ergy on the supplied circuit." It is suggested that claim 6 does not in 
terms ref er back to the spécifications or drawings ; and it is contended 
that the phrase "supplied circuit" is to be more broadly construed 
than the phrase "working circuit," that defendant's coil is in a circuit 
supplied by the main generator, that it is placed there to compensate 
for load changes or electric fluctuations of energy on X and Y, and 
that such fluctuations on X and Y are, partially at least, found in the 
generator circuit. "In defendant's system the régulation coil receives 
the smaller fluctuations in current, because the battery is connected out- 
side of the coil and absorbs most of the current fluctuations, allowing, 
however, enough of them to fall on the generator and the coil and the 
red circuit for efifecting the desired régulation." (Complainant's Brief.) 

We do not find this argument persuasive. It seems to 'be an after- 
thought. No such differentiation between the claims was suggested 
when they were discussed by complainant's expert in his analysis of 
the patent. He says: 

"The regulatlng coil of tlie auxiliary generator must be so connected to the 
main circuit that it shall feel the effect of the change of load in the worliiug- 
eircuit in order to make the auxiliary generator perform its regulatlng func- 
tions. In the drawings Mailloux has shown the regular coil * * * so plac- 
ed in the circuit that ail of the currents supplied to the working-circuit passes 
through the coil, and ail of the changes of current that occur in the woriilng- 
circuit also occur in the coil." 

He quotes from the spécifications the phrase, "It is only necessary 
to connect to the mains the proper regulating-coil or other electro- 
responsive device," discusses the second claim, whose "last élément is 
a coil interposed in some part of the main circuit so as to be affected 
by fluctuations of the load," and then, taking up the sixth claim, says: 

"This claim is a little more spécifie than claim 2, in that it calls for the 
charging of the battery from the main generator, and it limita the means for 
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varying the powér of the supplemental generator to a fleld coll for tliat gener- 
ator, variable aceording to tte fluctuations of electrical eaergy on tlie supplied 
circuit." 

Throughout the spécifications and daims the circuit into wliich 
the régulation coil is to be electrically connectée! is referred to indif- 
ferently as "main circuit," "working circuit," "mains," "main line cir- 
cuit," "inain line," or "supplied circuit," and there is nothing to indi- 
cate that thèse varying terms import any variances in the subject to 
which they refer. Every electric circuit is necessarily a "supplied" 
circuit. If current were not supplied to it from somewhere, it woukl 
be a Useless bit of métal. The main dynamo is the source of supply 
directly from itself or iiidirectly through discharge from the secondary 
battery which it had itself supplied, and nothing in the spécification in- 
dicates that the "supplied circuit" of the claim is to be limited to direct 
supply. The ninth claim employs the phrase "changes of electrical 
condition of the main or working circuit," and the same phrase is 
found iii the spécification, where it says: "Another amperometer, C, 
is also shown interposed in the main or working circuit" — the draw- 
ing showing C in the working circuit. Evidently the patentée under- 
stood that the terms "main circuit" and "working circuit" were synony- 
mpus or interchangeable, and the overwhelming weight of testimony is 
to the eflfect that the art would so understand them. When, therefore, 
the patentée says that "the coil in any case [should be] electrically 
connected into the main circuit," it seems reasonably clear that what 
he intended to describe and claim was a coil connected into the work- 
ing circuit. The whole teaching of the patent is to the same effect. 
Six dififerent drawings show variations of his System, and in every 
one of them the régulation coil is connected into the working-circuit. 

That the patentée, by the use of the term "supplied circuit," did 
not mean to include the generator circuit, is further indicated by dia- 
gram prepared by complainant to illustrate the foUowing statement in 
the spécifications, describlng the drawings : 

"B indicates a séries or multiple séries of secondary battery cells connected 
to the terminais of the armfiture, A (of the main dynamo), as indicated." 
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A is the main generator, having its terminais directly connectée to 
the secondary battery, B. D is the supplemental generator or booster, 
and M is the régulation coil located in the working circuits, X, Y. 

Complainant's expert testifîed that this drawing correctly represents 
the. patented arrangement as described, and that if the battery be con- 
nected to the terminais of the armature of the main generator, as stated 
in the Mailloux patent, and arranged as shown in said diagram, there 
could be no différence of terms between the working circuit and the 
main circuit, and that with the connections thus made there is no place 
in the circuit where a reg^lating coil could be so placed as to hâve the 
current changes that occur in defendant's field coil of its counter ma- 
chine, although the drawings of the patent show plenty of room for 
the location of defendant's coil. He admits, therefore, that in his 
drawing illustrating the patent there is no generator circuit. The pat- 
ent nowhere refers in terms to a generator circuit. When, therefore, 
the patentée referred to the supplied circuit, it may fairly be assumed 
that he could not hâve meant a coil located in the generator circuit, 
for he evidently needed no such circuit for his coil, and had no such 
circuit in mind. 

Furthermore, the meaning of the term "supplied circuit" is indicated 
by the foUowing language in the spécification : 

"A is the armature of the main or generatlng dynamo, whlch supplies the 
energy to the main Une or circuit leads, X, Y. directly or indireetly. In the 
présent instance the Unes, X, Y, are supposed to be constant-potential lines 
supplying translating devices of a character such, for Instance, as rallway mo- 
tors, in multiple." 

Counsel for défendant says : 

"The supplied circuit Is therefore circuit X, T — ^the circuit upon whlch the 
translating devices are connected — and this supplied circuit is supplied by the 
energy of the generator 'directly or indireetly.' This means that part of the 
energy in that circuit is supplied without being flrst stored in the battery, 
while part is supplied directly from the battery after being flrst stored In the 
battery. The supplied circuit is that whlch, when the battery is discharging, 
is recelving current both from the generator and from the battery, and, while 
the battery is charging, is recelving only that portion of the generator current 
that is QOt being absorbed by the battery. The battery and the generator are 
two of the supplying sources for this supplied circuit, and, if there be a genera- 
tor circuit, as distinguished from the generator itself (as there Is lu defend- 
ant's System), then the battery circuit and the generator circuit are two branch 
supplying circuits, together giving the energy to the working or supplied cir- 
cuit" 

In determîning the construction of this claim, we think there is also 
much force in the argument of défendant that, as the booster is speci- 
fied as reinforcing "the battery on discharge," the supplied circuit is 
the working circuit, whose energy at the time of discharge is being 
supplied in part by the generator and in part by the battery. The pat- 
ent, therefore, fails to furnish any substantial support for the construc- 
tion of the term "supplied circuit" contended for by complainant. We 
conclude' that, when the patentée refers to the supplied circuit in claim 
6, he means "the working circuit supplied" by the dynamo of daim 
2, and that the two terms are used interchangeably and synonymously 
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as meaning the "main circuit," and as not including the generator cir- 
cuit. 

If, upon any construction of the invention, the sixth claim could be 
held to embrace the generator circuit, the fact that the sixth claim 
refers neither to the spécifications or drawings might be material as 
permitting a broad scope to the patent. But hère it does not appear 
that the patentée disclosed, or even Itnew of, the possîbility of régula- 
tion by his coil in the generator circuit, or, if he may hâve known it 
throûgh the teachings of the prier art, he ignored or repudiated and 
failed to claim it, becallse he bëlieved his novel location to be superior 
to any other location. Therefore, in déniai of inf ringement, we may 
well invoke the application of the settled rule, namely, that the patentée 
cannot cOver what was neither inhérent in his invention nor specified 
nor illùstrated by him, because either it is not his invention or it was 
not disclosed to the public. That location of the régulation coil in 
the ' generator circuit is préférable to location in the working circuit 
is shown by the history of the art subséquent to the date of Mailloux's 
patent. 

The complainant claimed, and the court below has found, that under 
the System of the patent in suit a dynamo having a flat characteristic — ■ 
that is, one in which changes of cùrrent do not affect the voltage — may 
be used so that changes of current in the main circuit shall set in mo- 
tion the compensating apparatus consisting of booster and regulating 
coil. , It is contended that in the apparatus of the prior art the compen- 
sating apparatus could only be set in motion by dynamos having either 
a drooping or rising characteristic, meaning thereby those in which 
changes of current caused a decrease or increase of voltage, and that 
in order to operate said apparatus a change of voltage in the main 
dynamo was necessary. The foUowing language from the spécification 
of the patent in suit supports the view that the patentée had in mind 
thé use of a generating dynamo having a flat characteristic. Referring 
to the drawings, he says : 

"A Is the armature of the main or generating dynamo, which supplies the 
energy to the main line or circuit leads, X, Y, dlrectly or Indirectly. In the 
présent instance the lines X, Y, are supposed to be constant-poténtial lines sup- 
plying transiating devlces of a character such, for instance, as railway motors, 
in muitlple." 

The term "constant-poténtial" indicates that, whatevér might he the 
fluctuations of current or variations in the rate of flow, the voltage or 
pressure or potential was constant. As the court below says : 

"In the System described in the spécification of the Mailloux patent the 
voltage of the main generator at ail times remains constant." 

And claim 2 in suit supports this contention by the use of the ex- 
pression therein "fluctuations of current." 

On the other hand, it isadmitted that none of the drawings shovi^ a 
generator having a flat characteristic, and, except as above noted, there 
is no référence in terms to current régulation as such; the language 
otherwise used being "fluctuations of the electrical condition of the 
working circuit," or words of similar import. It seems to be admitted 
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or proved that tlîis language is broad enough to cover régulations ei- 
ther by changes in voltage or changes in ampère or current changes. 

We need not enter into a discussion of this branch of the case, be- 
cause, upon a careful considération of the entire patent, we are con- 
strained to conclude that thé real invention of the patentée consisted 
in so locating his coil that it would operate directly through fluctua- 
tions or changes of electrical condition in the main or working cir- 
cuit. We are further of the opinion that this arrangement was an im- 
provement on the prior art in its capacity for use with generators hav- 
ing a flat characteristic, and that défendant, by the location of its coil 
in the generator circuit, has secured the same advantages as those 
secured by the combination of the patent in suit. In view, however, 
of the failure of the patentée specifically to point out, illustrate, or 
broadly claim such location, we cannot so read it into the patent as to 
embrace defendant's construction. In fact, it may be said that dé- 
fendants construction is founded on a discovery not disclosed in the 
patent in suit, namely, that the change, which the patentée supposed 
could only be obtained by a location in the main or working circuit, 
might be obtained by a location in the generator circuit. In thèse cir- 
cumstances the rule must be applied that, while a patentée is entitled 
to ail the bénéficiai uses of his invention when the property or function 
is inhérent in the invention or is described or claimed by him, yet that. 
where such change or function is neither described nor claimed, and 
especially where other changes are described and insisted on as essen- 
tial and specifically claimed, it is significant proof that the change 
which has not been disclosed bv him to the public is not his invention. 
Fastener Co. v. Kraetzer, 150' U. S. 111, 14 Sup. Ct. 48, 37 L. Ed. 
1019 ; Goodyear Tire Co. v. Rubber Tire Co., 116 Fed. 375, 53 C. C. 
A. 583; Long v. Pope Mfg. Co., 75 Fed. 835, 21 C. C. A. 533; Wells 
v. Curtis. 66 Fed. 318, 13 C. C. A. 494; Bâtes v. Force Co. (C. C. 
A., 2d Circuit, Nov. 7, 1906) 149 Fed. 320. 

The decree of the Circuit Court is affirmed, with costs. 

NOTE. — Judge TOWNSEND heard argument, parti cipated in con- 
sultations, and approved the conclusions above expressed. The case 
was assigned to him, and a large part of the above is a reproduction of 
what lie wrote in préparation for final draft of opinion. 



BENJAMIN EI^ECTEIO MFG. CO. v. DALE CO. et al. 

(Circuit Court of Appeals, Second Circuit. November 13, 1907.) 

No. 10. 

1. Patents — Anticipation — Priobity Between Patents to Same Invbntob. 
To the gênerai rule tliat of two patents granted to the same inventer 
the one first numbered takes precedenee of the other, there is an exception 
where the patentée had an application pending for the second when the 
first was issued, and especially where the two are the resuit of the split- 
ting of the same original application by the Patent Offlce, In which case 
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nelther can be held an anticipation of the other, bnt they may be treated 
as a single patent 
[Ed. Note.— For cases in point, see Cent. Dlg. roi. 38, Patents, H 79-81.] 

2. SaME— INFRINGEMKNT— CLUSTEB LIOHTS. 

ïhe Benjamin patents, Nos. 721,774 and 721,777, granted on a dlvlslonal 
application, and both relatlng to a cluster of electrlc llghts, disclose In- 
vention and are valld. Clalm 32 of the former and clalms 5 and 13 of the 
latter, however, are vold, as too broad and covering other than the "wlre- 
less cluster" of Inmp sockets, whKh Is the essentlal feature of the inven- 
tion. Clalms 5 and 7 of No. 721,774 also heU infrlnged. 

3. Saiie. 

; That one structure may be a patentable Improvement on another wUl 
npt relleve It frora Infrlngenient pf a patent for the latter, vvhere It con- 
tains a spécifie' devlce coveredby such patent. 
îiEd. Note.— For cases in point, see Cent Dlg. vol. 38, Patents, § 379.] 

Appealfrom the Circuit Court bf the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Southern District of New York, dismissing a bill in equity for 
injunction and accounting upon the ground that the articles manufac- 
tured and sold by défendant did not infringe the patents sued upon. 
The opinion of the Circuit Court is reported in 141 Fed. 989. 

Wm. H. Kenyon, W. Clyde Jones, and Seward Davis, for appellant 
Wm. M. Stockbridge, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER GURIAM. The patents sued upon were both issued to Reu- 
ben B. Benjamin on the same day (Màrch 3, 1903) upon an application 
filed May; 30, 1898, and renewed August 10, 1901. Complainants hère 
rely on three claims of patent No. 731,774, viz. : 

"5. An electrlc-lamp cluster, comprising a plurallty of métal recelvers for 
the lamps, a metalUd trancated portion earrylng the recelvers and attached 
to the base, an electrlc connection wlth the receivers, an additional contact for 
each receiver and an electrlc connection wlth said contacts, as set forth." 

"7. In a plural lamp-socket the combination wlth an Insulating base and a 
metallle contact-plate mounted thereon, of a plurallty of metalUc threaded 
shells for the lamp-bases, supijorted thereon and in electrlcal contact therewith, 
and contacts for the central-iamp terminais arranged opposite the respective 
shells, substantially as deserlbed." 

"32, A eluster-lamp flxture comprising an insulating base, a nuniber of 
threaded shells and eenter contacts constltuting the lamp-sockets mounted up- 
on the Insulating-base .and a cover havlng au openlng opposite each socket, 
substantially as deserlbed." 

The claims of the second patent No. 721,777 which are relied upon 
are: 

"5. A cluster-lanip fixture comprising an InsuIating-base, a plurallty of 
threaded shells suitably assoclated therewith, a casing havlng an openlng op- 
posite each ëhell, and Insulatlug-rings fltting in said openings and secured 
to SiUd shells." 

"13: Ati eleetrlc-light einmp cluster conslsting of an insulating-base, a plurall- 
ty of laiftp-irecelvers supported by said base, eenter contacts associated there- 
with. and a fini.shijig or protectlng cap or cover separated from tlie recelvers 
'•.V' * .auhitiug materjal." 
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It is not necessary to discuss the patents or the prior art in détail. 
Sufficient is set forth in Judge Holt's opinion to indicate what it was 
that Benjamin accomplished ; and we concur in his finding that, al- 
thoiigh the Benjamin device did not involve any electrical invention, it 
"liad meclianical improvements which at once made a cluster Hght 
constructed in accordance with those patents commercially successful," 
and that "the clusters manufactured under the patents immediately en- 
tered into extensive commercial use." We concur, also, in the conclu- 
sion that "there is sufficient mechanical invention shown in the Benja- 
min patents to make the patents valid." They disclose a novel, ingéni- 
ons, and meritorious invention. Examination of the daims above 
quoted will show that there- is but little différence between the struc- 
tures shown in the two patents. Claims 5 and 7 of the first patent 
cover the combination which bas been called in argument the cluster 
unit, without any cover. Claim 32 brings in the cover with an open- 
ing opposite each socket, the sockets being separated electrically from 
the cover by air spaces. The second patent shows the same cluster 
unit, the same cover, and the same openings ; insulating bushing having 
taken the place of air spaces. In view of this the Circuit Court held 
that : 

"It is very doubtful whether the second patent is not to be regarded as in- 
valld tmcause anticipa ted by the first patent. * * * As I uuderstand the 
rnle the patent numbered first talies preeedence of the other." 

This is a correct statement of the gênerai rule, défendants citing 
Underwood v. Gerber, 149 U. S. 224, 13 Sup. Ct. 854, 3? L. Ed. 710 ; 
VVriting Machine Co. v. Elliott & Hatch Book-Typewriter (C. C.) 106 
Fed. 507; Willcox & Gibbs S. M. Co. v. Machine Co., 93 Fed. 206, 35 
C. C. A. 269 ; and Crown Cork & Seal Co. v. Standard S. Co., 136 
Fed. 841, 69 C. C. A. 200. But wh ère the patentée has had an appli- 
cation pending for the allowance of the later numbered patent at the 
time when the earlier numbered patent was issued, and especially when 
it was through no fault of his that his original application for a single 
patent was split up and a plurality of patents issued, an exception is 
made to the enforcement of this rule. Electrical Co. v. Brush Co., 52 
Fed. 137, 2 C. C. A. 682; Thomson-Houston El. Co. v. Elmira & H. 
R. Co., 71 Fed. 404, 18 C. C. A. 145; Independent Electric Co. v. 
[effery Mfg. Co. (C. C.) 76 Fed. 989. As was stated in Badische Ani- 
iin Co. v. klipstein (C. C.) 125 Fed. 554 : 

"It would be a failure of justice if the patentée of a meritorious invention 
sliould be deprived of the fruit of his labors because an arbitrary rule of the 
ratent Ottice has brought about complications not contemplated." . 

This case is a striking example of the unfortunate resuit of too close 
adhérence to rule. Benjamin came to the Patent Office with a meritori- 
ous invention — a simple one which was quite sufficiently described in 
a brief spécification. The spécification and the drawings showed his 
cluster-unit, by itself and also made practically a commercial article 
by the use of a cover and a switch ; varieties of cover with and without 
bushing being shown. He asked for seven claims. The logical way 
would hâve been to include the genus and its varieties in the same pat- 
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ent, and half a dozen daims would hâve covered every possible com- 
bination which he was entitled to hold. But by the time the Patent 
Office got through with him Benjamin was the holder of îour separate 
patents granted upon divisional applications split off from his original 
one ; the four patents containing together 98 claims. It does not seera 
just that the patentée, who was powerless to obtain any modification of 
the rule for dividing applications, should be made to suiîer from such 
misdirected, energy. There seems sufficient authority to warrant a 
construction, which'wîU hold that thèse two patents, based on a sin- 
gle original application and issued on the same day are to be treated 
as a single one, containing the five claims aboyé quoted. 

Of thèse claims, however, it is conceded by complainant's expert 
that claim 32 of the first patent and claims 5 and 13 of the second pat- 
ent àî-è broad enough in their ternis to include forms of the plural or 
cluster lamp sockets other than the wireless form. We hâve been 
able to concur with the Circuit Court as to the validity of Benjamin's 
invention only because by his combination of parts he was able to dis- 
pense with the individual lamp wires and made the so-called "wireless 
cluster" a commercial' success. ' There fore thèse three claims, which 
may fairly be construed to covcr clusters, which are not "wireless" 
cannot be sustained. ' 

The question of infringement, the onlj' one left in the case, will be 
best understood by référence to the following diagrams: 
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Of thèse Figure 1 is the complainant's first model as shown in the first 
patent, Figure 2 is complainant's second model shown in the second 
patent, in which the contact plates are oh différent sides of the base, 
and Figure 3 is défendants' device as shown in the brief of défendants' 
counsel. Figure 3, however, does net show the upper or back plate, 
the équivalent of e' and e^ of Figure 1 and 3, respectively, which is 
screwed to the conduit pipe that brings in the wires from the Une cir- 
cuit. The structure shown in Figure 3 is fastened to the upper plate 
by a bayonet joint and is readily removable. It is at once apparent 
that the claims above quoted read upon this structure, which is a plural 
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lamp socket or electric lamp cluster. The "insulating base" is 10 ; tli 
"metallic contact plate" or "metallic truncated portion" is 11 ; 12, 13, 
are the "threaded sheïls" ! or "plurality of lamp receiyers" ; 16, 16, 
are the "contacts for the central lamp terminais" or "àdditional con- 
tacts for each receiver." In defeiidants' device part of the metallic 
truncated portion is dispensed with, the threaded shells being fastened 
to prongs which project upward from the contact plate. This change 
of form, however, is unimportant. What is left after the superfluous 
métal is removed performs substantially the same f unction. 

Extend^ argument has been presented as to the meaning of the 
phrase "insulating base," it being contended by défendants that their 
porcelain part, 10, is not the insulating base, a, of the patent, because 
in their dfevice 10 rests upon 9, which is itself fastened to 13, which is 
supported through the bushing, 13, by the métal cover, 5 ; whereas, in 
the patent, b and c are fastened td arld dépendent from a, while the 
cover, e, is also hung from a. We fully çoncur in the statement of the 
Circuit Court that the "true and essential iasulati'ng base * * * in 
ail the wireless clusters is the body of insulating material between the 
two contact plates ; and in -that sensé * * * the insulating base of 
défendants' patent is substantially the same as the insulating base of 
both the Benjamin patents." That court, however, found in the cir- 
cumstance that in the Dale device the insulating base and contact plates 
are placed within the lower hemîsphericaf casing and supported by it 
sufficient mechanical dififerencc from the Benjamin device to entitle 
Dale to a pateiit, and therefore found rioninfringement, although with 
"much douBt."" "In thîS flnarcondusiOn wé are unàblé fo'Sbncur. It 
may be conqçded that Dale improved on Benjamin. His structure is 
more ^nv.enîefit, in that it may be Téffioved bodiiy from the back 
plate, insteàd of compelling the workmen to wire and tepair. through 
the small âperture coyered'by cap, e'. Pbssibly the improvenient may 
be patentable, but that circumstance wiU not relieve it from infringe- 
ment, if'it cÔntains the spécifie device which Benjamin made and pat- 
ented. Thbmson-Houston El. Co. v. Ohto Brass Co. (C. C.) 130 Fed. 
549; Perliîns Elec. Switch €;o.v. Buchanàn (C. C.) 1S9 Fed.135. In- 
terpreting,th€ phrase "insulating base" as we hâve, the Dale structure 
seems faiî"ly within claims 5 and 7. ' 

The decree is reversed, without costs pf this appeal, àfid cause re- 
mitted, with instructions to decree for in junction and accountinsr under 
claims 5 and 7 of No. 721,774, and to dismiss the bill as to No. 731,777. 



JAMES SPKAR f!,TPVB&HBATING CQ. v. KELSEY HEATIN0' CO. 
(Circuit Court cjf Appeals, Third Circuit. Jauuary 7, 1908.) 

■ . , _';"■■ ."':'^' xo. 40. "' _ - ' : . 

Patents— iSvEj^tTioN—HoT Aie FuBNACE. 

Tlie Kelsey patent Nô. 470,230, for a hot air fumace, clgîm 5, is void 

for iâclî bî patentable inyentioii as coyering merely an aggrégation of old 

■ eJeitieiitis, each performliig its old functiOn Indepeudently of tbe' others 

; »n^ produclng no new resuit;,' although their aggrégation in the saincistruc- 

ture may produce an improved resuit. 
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Appeal from the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 
For opinion below, see 155 Fed. 976. 

Charles Howson, for appellant. 
Howard P. Denison, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal by the défendant ap- 
pellant from' an interlocutory decree of the Circuit Court of the 
United States for the Eastern District of Pennsylvania. The de- 
cree comprehended the décision of the court below, that the letters 
patent in suit, No. 476,230, granted to,W. W.Kelsey, May 31,. 1893, 
are good and valid in law, as respects claim 5 thereof ; that they are 
owned by the complainant; that said claim 5 had been infringed by 
the défendant appellant in the manufacture of two forms of fur- 
naces, illustrated by the "Complainant's Exhibit Drawing No. 1" 
and the "Complainant's Exhibit Drawing No. 2," and also an order 
for a perpétuai injunction, and the usual référence for an account- 
ïng. 

Complainant appellee's patent in suit contains five claims. The 
first four relate to certain "improved means for obtaining a direct 
hot air passage from the hot air flue of the furnace to the apart- 
ment of the building to be heated," and in this improved means, 
the patent says the invention chiefly consists. Thèse claims, how- 
ever, are not involved in this controversy. In addition to thèse 
"improved means," in which the invention chiefly consists, the 
patentée says: 

"And tbe invention also consists fn an Improved constrïietlon of the com- 
bustlon-ehamber. liavln,!? air flues extendiiig vertlcally through it and tie-rods 
extendiug longitudinally through said flues, and tylng ther^eto the bottom plate 
luid crown sheet of the c-onibnstlon-ehamber, stiid arrangement proteetlng 
the tie-rods from soot and rnst and obviating obstructions in cleaning the in- 
terlor of the combustion-chamber, ail as hereinafter more fully described." ^ 

In this respect, the alleged invention is covered by claim 5, which 
is the only one with which we are hère concerned. The claim is as 
foUows : 

"5. The combustion chamber C, composed of the bottom plate a, provided 
with the flanges, a' a', and apertures, the sliell e, and flues ff, seated on said 
bottom plate, said flues belng formed with the shoulder f, the crown-sheet g, 
restlng on said shoulders, and the rods, 1, extending through the aforesafd 
flues and tying thereto the af oresaid bottom plate and crown-sheet, substan- 
tially as described and showu." 

Each élément of the combination set forth in this claim is distinct 
in its character, and clearly and specifically described, and there 
is nothing in its structure to make it an exception to the gênerai 
rule, that every part of the combination claimed is conclusively 
presumed to be material, so that if one of its éléments is omitted, 
the thing claimed does not exist. This essential character of each 
of thèse éléments is thus emphasized and set forth in the spécifica- 
tions: 



62é .< ■ . ' , i58 iFEDERAL RBPORXBB. 

"The combustîon-chamber is composed of the bottom plate a, provided wlth 
apèrtures, from which estenà the flues fff, which are mounted on sald bottom 
plate and held in place by flanges a' a' on the plate and embracing the bases 
of the flues, as shown in Fig. 2 of the drawings. Upon the bottom plate is 
seated the shell e, which is likewise held in place by a circumferential flange 
a' on said plate. The flues ff are formed with shoulders f a short distance 
from the upper ends thereof, and upon sald shoulders rests the crown-sheet 
g, which ia also provided with openings, through which the upper ends of the 
flues ff protrude. Said fines exteiid aBove the crown-sheet and terminate 
within the dôme D, and the shell e also extends above the crown-sheet, and 
thereby forms upon the top of the combustion-chamber a bed b for sand, which 
serves to pack ail the joints on the crown-sheet. The bottom plate a, and 
crowii-sJieet g are tied to the air-flues ff by means of rods, 1, which extend 
longitudânally through the Ihterior of the air-flues and pass with their lower 
ends through ears j on the bottom plate and are provided with nuts under said 
ears, as shown in Fig. 2 of the drawings. The upper ends of the rods are 
bélit'outward and made tobear on the crown-sheet Said rods are thus pro- 
tected from soot and rust and obviate obstructions in cleaning the interior of 
the combustion-chamber." 

The défenses to the suit were invalidity of the patent, for lack 
of invention and novelty, and noninfringemeiit. Thèse défenses 
were urged, in view of the prior art, which is abundantly illustrated 
in the record by former patents covering ail the éléments of the 
combination of the patent in suit, though in no one of them were ail 
its feattires combined. This is clearly set forth in the opinion of 
the learned jùdge of the court below, as f oUows : 

"It is tnie that the différent éléments of it are not new. There is no 
novelty for instance in a combustion-chamber made up of top and bottom 
plates, with an encaslng shell or jacket, and vertical flues with aperturea 
above and below, extending through It. This is to be found in the Winchester 
(1869), the Bpnnell (1871), the Guttermanm (1877), the Godley (1886), and the 
eàrlier Kelsey (1809) furhaces; in the last three of which also the flues are 
held in place by flanges on the bottom plate over which they fit ; while in the 
Guttermami, the Jaques (1878), the Godley, and the Kelsey, the flues are pro- 
vided with shoulders to support the top plate, thèse shoulders in the Jaques 
and , the Kelsey being external and the flues protruding up through the top 
plate. In the Jaques also, the spaee between the raised edge of the top plate 
and the projecting ends of the flues is utilized as a bed to be packed with 
sand or cernent so as to make gas-tight joints, a feature, which so far as it 
enters into the case in hand, is thus not new. Neither is there anything novel 
in tie-rods, fastening together upper and lower plates; which are shown in 
the Bryant (1847), the Tillroan (1872), the Hemmich (1875), the Boynton (1876), 
the Guttermann, the Godley, and the Heim (1888). In ail of thèse, moreover, 
they are located in hot air flues, or away from the space given up to fire and 
smoke; and in the Tiilman also, the advantage of having them so removed and 
protected against the action of the produets of combustion is expressly elaim- 
ed. It may be that the Tiilman is a somewhat différent type of fumace or 
heater, but tie-rods are tie-rods, wherever they are, and tlie novelty of lo- 
cating them away from the reach of fire and smoke cannot be maintained up- 
on any such supposed distinction." 

The learned judge, however, was able to find invention in the 
combination of thèse old éléments. He says: 

"It Is sald that no inventive advance Is shown, and it must be confessed 
that it is not large. But the Patent Office, whether the Tiilman patent was 
bef ore it or not, has put the seal of its approval upon the invention, and It is 
not to be lightly set aside." 

,, We are compelled to differ, however, from the learned judge 
in the conclusion thus reached. Ail the structures of the patents 
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referred to hâve a marked similarity to that of the patent in suit. 
The bed-plate and top-plate, called for in claim 5, are common to 
them ail, ,and the flanges on the bottom plate, as well as the 
shoulders on the flues, are not uncommon ; in fact, they are such 
well-known mechanical devices that, in structures of this kind, 
their présence is almost inévitable. The same may also be said 
of the tie-rods, extending from the bottom plate to the crown-sheet 
and holding and clamping the whole structure together. As a 
mechanical device, it was not only old, but in stove structures es- 
pecially had been so long in use, and with a function so obvions, 
that their employment might well be taken for granted, without 
spécification, and in fact that seems to hâve been the case in the 
fîrst Kelsey patent, as pointed out by the counsel for the appel- 
lant. That the location of thèse tie-rods in the tubes, so as to be 
protected from the gases of combustion, was not new, is also ad- 
mitted. After what was said by the learned judge of the court be- 
low, and quoted above, it is hardly necessary to discuss in détail 
the patents referred to, or point out the différent éléments of claim 
5 of the patent in suit to be found therein. 

The; prier patent to Kelsey himself. No. 415,870, and now ex- 
pired, demands our attention. The description of this structure in 
the spécifications of the patent and the accompanying drawmgs, 
clearly show its similarity in the arrangement and function of its 
parts, to the structure of the patent in suit, and especially to the 
cléments set forth in claim 5. We hâve hère the top and bottom 
plate, the latter with its flanges shown in the drawings, precisely 
as in the patent in suit; also the air tubes, with the shoulders in- 
dicated in the drawings, though not described, supporting the top- 
plate or crown-sheet. In fact, as seems to be admitted by counsel 
for the complainant appellee, it only difïers structurally from the 
hot air furnace of the later patent in suit, in the matter of the 
location of the tie-bolts. In reviewing the patents urged as antici- 
pations by the défendant appellant, counsel for complainant appel- 
lee only says, in speaking of this former Kelsey patent: 

"This Is one of the patentée'» earlier patents. It does not show tle-bolts with- 
in or passing through any one of the elrcular séries of hot air flues, and does 
not therefore anticipate the claim sued upon." 

This location of the tie-bolts seems, then, to hâve been the im- 
provement on the structure of the older patent, upon which the 
patentée relied as the feature of his invention in the later patent. 
Tie-bolts between the bottom-plate and top-plate, or crown-sheet, 
had been in common use before the date of either patent, and were 
presumably used in this earlier patent of Kelsey. It would not 
be without difficulty that we could be brought to the opinion that 
the mère location of thèse tie-bolts, in and through the air tubes, 
though accomplishing a désirable resuit in protecting them from 
the efïect of the gases of combustion, was patentable invention. 
However that may be, such location of thèse bolts was not new in 
the art at the date of the patent in suit, as stated by the learned 
158 F.— 40 
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judg-e'ôf 'the court below in that part of his opinion which we agàin 
quOtCi He says : - ; 

"Neither is thére imytUlng novelin tie-rods, fjistening together lipper arid 
lower plates; which are shown hi the Bryant (1847), the Tlllman (1872),. the 
HemQiich (1875), the Boynton (]87(i), the Guttçrmanii, tjie Godley, aud the 
Heiin (18^). In ail of thèse, moreover, tiey are located in hot air flues, or 
away from the space giveu up to iire and smoke, aud IM thé Tillmàn also, the 
advàntage 6£ having tliem so'rembved and protected againet the action of the 
products of combustion is expressly elaimed." ■ 

In what way, however, does this location of the tie-bolts, in com- 
biriatioh with the other éléments set forth in the claim (ail of them 
admittedly Old), produce any new and usefiil resuit? The agg-re- 
gatipn of thèse severàl old éléments in oue structure may hâve 
prodùced, and doubtless did produce, a hot air furn.kce that was 
some iiiiprovement uport the prior art, in the respect that they may 
hâve been stronger, more durable, or easier of construction. But 
thèse results were due to the functiOn of each old élément acting 
independently and by itself, without co-action with the other ele- 
mèrits. A box put together with screws, mitred joints and dowel 
pins, may. be an improvement, in appearance, strertgth and utility, 
upon orie put together with nails alone, but the éléments of screws, 
mitred joints and dowel pins is an aggregatipn of éléments, each 
contributing its own function and not a patentable combinatipn. 
No new and useful reSùlt, in the serise of the patent law, was 
achieved or elaimed by the combinatiofi or aggregation of the ele^ 
ments described in claini S. The mode of distribution of beat was 
not modified or changed, and neither its quantîty nor quality was 
affected at ail by this cornbination of old eleinents. The mqst that 
could be elaimed is that the structure Was more enduring, more 
easily and securely put together, becâùse the tie-rods which were 
performing the sanie function of clamping together the top and 
bottom plates were protected from détérioration by béing located 
within tfie tubes, ànd the shoulders on the tubes made a convenient 
and sufficient support for tlie top-plate, and the flanges on the bot- 
tom plate serve to hold securely thé bottom of the tubes in place, 
and the projection of the tubes through the top-plate serve to hold 
the sahd around the joints. Eaçh df thèse éléments, contributed its 
own function and attribute, which was in nowise dépendent upon 
the others, ôrafifècted'thlereby. We are conipelled, theréfore, to 
think that claim 5 set forth' a mère aggregation of old éléments, and 
not a new cornbination involving patentable invention. 

The' decree of the Circuit' Coirrt is theréfore reversed, with in- 
structions to take such further proceedings as are not incorisistent 
with this opinion. 
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BKXBOW-BEAMMER UVG. CO. v. STRAUS et al. 

(Circuit Court, S. D. New Yoïk. March 23, 1908.) 

No. 9.030. 

Patents— Infeingement—Means fok Opeeatinq Washikg Machines. 

Tlie Seliroeder patent, No. 53.5,405, for meaiis for operating washing ma- 
cbiiies, tlie essential feature of wliieli is the aieans by wliicb, wliile tbe 
horizontal drivlng shaft is turued contiuuously in tUe same direction, it 
imparts a reciprocal movemeut to the vertical oi)eratiug shaft, while an 
improvenient patent, Is as to such feature in the nature of a ploneer and 
eiititled to a falrly libéral range of équivalents. Such movement Is ae- 
complished by havlng a cylinder or sleeve mounted on the operating shaft 
which carries the gears, and which si ides upon the shaft, and, by nioving 
up and down in opération, brlngs the coèwheel of tlie drivlng shi\ft in al- 
terna te engagement with sets of cogs or teeth above and below it. The 
patent Jielà infringed by a machine in which the same movement is oli- 
tained on the same principle and by substantially the same nieans; the 
oîily différence being that the up and down movement necessary to make 
the altemate engagements is transferred to the drivlng shaft l»y the use 
of a grooved hub, instead of a sleeve on the operating shaft, and the 
change belng merely colorable. 

In Equity. Suit to restrain alleged infringement of United States 
letters patent, No. 535,465, dated March 12, 1895, to John Schroeder 
for "means for operating washing macliines," application filed October 
23, 1894, and for an accounting. 

Ralph L. Scott, Taylor. E. Brown, and Clarence C. Poole (Philip 
MaurOj of counsel), for complainant. 

C. D. Davis and Charles C. Bulkley, for défendants. 

RAY, District Judge, Claim 1 of the patent in suit has been 
under considération by the courts many times, and its validity sus- 
tained. Schroeder v. Bramtner (C. C.) 98 Fed. 880 ; Brammer v. 
Schroeder, lOG Fed. 918, 46 C. C. A. 41; Benbpw-Brammer Co. v. 
Simpson (C. C.) 132 Fed. G14; Benbow-Brammer Co. v. Heffron 
Tanner Co. (C. C.) 144 Fed. 429; Benbow-Brammer Co. v. Richmond 
Cedar Works (C. C.) 149 Fed. 430 ; Benbow-Brammer Co. v. Wayne 
Mfg. Ço. (G. C.) 157 Fed. 559. However, its scope, its .standing as 
a pioneer or as a mère improvement, is important in determining 
vvhether or not the défendant infringes. In Benbow-Brammer Co. v. 
Richmond Cedar Works (reported in 149 Fed. 430 on application for 
preliminary injunction), Judge Kohlsaat, on final hearing, has de- 
cided that défendant does not infringe. He arrives at the conclusion 
that Schroeder's invention resided in the "cylinder mounted upon an 
operating post and having a vertical sliding movement thereon and 
also having a double row of teeth or cogs meshing with the teeth 
of the cog at the end of the driving shaft in such a manner as to 
secure a reciprocating rotary movement of the cylinder," and which, 
as he understands claim 1, , is the third élément of that claim ; that 
the means employed by défendant does not include this cylinder, or 
an allowable équivalent, giving the Schroeder patent its proper con- 
-struction in view of the prior art; and that therefore défendant does 
noi infringe. If correct in this interprétation of the claim in suit and 
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of defendant's device and its opération, his conclusion is, of course, 
correct. 

Claim 1 of the patent in suit reads as follows : 

"1. An operating sliaft baviiig a rotary reciprocating motion, a cyliuder 
plaeed upon the shaf t, and having a slidiug movement thereon, and througli 
wLich cylinder motion Is âlorie comuiunicated to tlie shaft, and a double roAV 
of teeth or eogs upon the cylinder extending at an angle to the shaft, com- 
biried with a drivlng shaft having ineahs for revolviiig it attached to one end, 
and a wheel for engaglng the teeth on the cylinder at the other, the drivlng 
shaft being driven continuously in qne direction, substantially as shown." 

The first élément ig the operating sha^t, which is moved for a time 
in one direction and then for the same length of time in another. In 
a washing machine, or any other for that matter, whatever is attached 
to the' lower end of thîs shaft will be carried first in the one direction 
and then in the other. Hence clothing in a washtûb will not be wound 
about it. This operating shaft properly: pivoted could be given this 
motion by an arm or lever attached to its upper end, and alternately 
pushed and pulled by the operator. Schroeder, however, sought to 
impart this reciprocatory motion continuously and uniformly by means 
of a horizontal driving shaft continuously turned or driven in one 
direction by means of a crank or handle at one end. It is, self-evident 
that the necessary reciprocating motion of the operating shaft will be 
produced by cogs on the operating shaft meshing with cogs on the 
driying shaft, continuously driven or tumed in one direction, provided 
the cogs on thé driving shaft so m'esh with those oh the operating shaft 
as to move them first in one direction and then in the other. Moving 
the cogs on the operating shaft, assuming them to be intégral there- 
with, f rom Jeft to right, carries the shaft and the stirrer in the tub at- 
tached thereto in the same direction. So from right to left the same 
resuit. Now, if by some arrangement of parts the continuons move- 
ment of the cogs on the driving shaft in one direction can be made 
to so mèâh with those on or attached to the operating shaft as to move 
them first from left to right and then from right to left, the problem 
is solved. *rhis is what Schroeder set himself to do. It was self- 
evident that thfe resuit sought would be accomplished if the cogs on 
the driving shaft, it being stationary, but revolving from left to right, 
should fbr a time mesh with those on the operating shaft from above 
and then for thç same length of time from below. Where meshing 
from above, the cogs of the driving' shaft moving from left to right 
would pull'thosë of the operating' 'shaft from right to left and turn 
that shaft in the same direction, right to left. Where meshing from 
below, the cogs of the driving shaft moving in the sartie direction, 
that is frôm left to right, would push those ôf the operating shaft 
from left tô right and move that shaft in the same direction, left to 
right. It was now necessary to prOvide somè means or construction 
wlaich wôiild ejther transfer the co^s of the driving shàft from the 
upper to the lower side of the cogs of the operating shaft at short in- 
tervais, or transfer the cogs of thé operating shaft from the upper to 
the lower side of the cogs of the driving shaft at short intervais. 

Hence Schroeder provides means for doing this in the following 
manner : Upon his operating shaft he places a cylinder or sleeve, the 
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shaft being so constructed that the cylinder will not turn thereon, 
which sleeve will slide up and down, this movement being limited. 
This sleeve has a double row of cogs, upper and lower cogs, extending 
at an angle to the shaft. If now motion is communicated to those 
cogs, the cylinder is turned, and the operating shaft with it, and thus 
through this cylinder motion is communicated to the shaft as it can- 
not turn thereon. The sole and only purpose of the sliding movement 
is to give to the cogs on the operating shaft the necessary up and 
down movement at the proper time; that is, allow them to pass from 
the upper to the lower side of the cogs on the driving shaft. The shaft 
itself has no up and down movement, but the part of it (considering 
the cylinder as a part of it) carrying the cogs does. The driving shaft 
and cogs thereof hâve no movement in any direction except to revolve. 
It is perfectly obvious that, if the cogs of the operating shaft are 
made intégral with it, and it does not move up and down, the same 
resuit will be accomplished ; that is, the imparting of the reciprocal 
or reciprocating motion to the operating shaft, by making the driving 
shaft, or the part of it carrying the cogs which are to mesh with the 
cogs of the operating shaft, movable up and down so as to allow its 
cogs to pass from the upper to the lower side of the cogs of the operat- 
ing shaft. This is exactly what défendants hâve done in their con- 
struction now before the court and alleged to constitute an infringe- 
ment of the complainant's patent. To do this they hâve enlarged the 
operating shaft and grooved it above and below its cogs so as to fur- 
nish a road for the inner end of the driving shaft to traverse, and thus 
effect complète and perfect meshing and the proper transfer of the 
cogs of the driving shaft from the one side of the cogs of the operat- 
ing shaft to the other. They hâve jointed the driving shaft so its 
inner end carrying the cogs will move up and down in a slit or mortise 
in the f rame, and thus, instead of the cogs on the operating shaft mov- 
ing up and down at the proper moments of time, each two révolutions 
of the driving shaft, the cogs on the driving shaft move up and down, 
or are carried up and down with the pivoted or hinged end thereof. 
If tliere is anything patentable in Schroeder's claim 1, in suit, any con- 
ception that entitled him to considération, it has been appropriated 
in the construction of thèse défendants. There is, however, quite a 
différence, several différences, in the means employed for carrying the 
idea into effect. In Schroeder the Cogs of the operating shaft, and 
carried by it, move up ànd down with the sleeve or cylinder, which is 
the means employed for transferring the cogs from the one position 
to the other without moving the operating shaft up and down. Such a 
movement of the operating shaft would interfère with and perhaps 
destroy the efîectiveness of the device in a washing machine. In 
Schroeder, the cogs of the driving shaft hâve no motion up and down 
or from side to side, except as they revolve with the shaft. This driv- 
ing shaft simply revolves. In défendants' device there is no sleeve or 
cylinder on the operating shaft. The cogs of the operating shaft are, 
or may be, intégral with it. There may or may not be two rows of 
cogs. No part of the operating shaft moves up and down. But in 
défendants' device, the driving shaft being jointed and pivoted and 
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the fraarie! provided with the slit or mortise, a vertical movement of 
its qogs at;the proper time is permitted, and the resuit is the same as 
in Schroeder. It is entirely imtnaterial to the effectivçness of the de- 
vice which setof cogs has the vertical movement. One or the other 
must hâve it. The law of movement is the same in both devices. The 
mechanical construction differs.i That the one is the équivalent of the 
other cannot be doubted. But in a patented device which belongs to 
an old art and is; for an improvçnîeïit merely we are to find what the 
patentée has claimed and described and what is covered by that claim. 
If his improvement résides in improved means for accomplishing a 
given resuit, and he has specifically described and claimed those means, 
he cannot claim ail means for attaining the resuit. Others may use 
the; old; means, or come into the field of improvement and describe 
and claim and hâve a patent ior différent means, if they disclose patent- 
able invention. It has been held that complainant's patent shows, de- 
scribes, and claims a patentable improvement in means for accomplish- 
ing a given resuit. In tbis I hâve concurrpd heretofore, and that dé- 
cision was not appealed from. Benbow-Brammer Mfg. Co. v. Hefifron 
Tanner Co. (C. C.) 144 Fed. 439. 

In Brammer v. Schroeder, 106 Ped. 918, 46 C. C. A. 41, the Circuit 
Court 0f;Appeals,Eighth Circuit, affirming the validity of claim 1 of 
this Schroeder patent, pointed out wherein Schroeder's invention re- 
sideSj the principle of his invention, and wherein it differs from the 
prior,a:rt>' I quote: 

"No*, 'what was tbc principie of Schroaler's im-éiitlori? WUat was tlie 
adxMnee In tlie pro^ress of the art which his ooiiibiiiatioii nmrked? Whiit, 
wfis the pecuijar combination of dçiirice^ which distliijîuisiied his ïroui ull 
prior ms^çljlnes? It was the combination of the slidlng cog-bearinfr cylluder. 
by which àlone the teciprocatlng rotary motion was imparted to tlie operatlng 
shaft, with tlie old and famlHar éléments of his combination. The history 
of the prior art has been searched in vain for any device or machine in which 
a slidlng actuating cylindpr ou the operatlng shaft, provided with cogs or cog- 
wheels adapted to niesji ^yith those of the driving wheel, i.s disclosed. The 
use of siich a slidlng cylinder to impart motion to thè shaft, in combination 
with thé other parts of thlsi machine deslguated In' the flrst claim of Uils pat- 
ent, was new in the art:; .and the facfs that ita usefnlness is not denied, and 
that the appellent has seeu fit to départ from the many devices open to his 
use, and to àdopt that oii the'appellee, strongly Indlcate that it marks a dis- 
tinct and usetul advahce 'in the progress of thls art. * * * it is plaln that 
the cOg-bearilig, actuating, slidlng cyllnder was the élément of this combina- 
tion which embodied Its principie and distinguisheti its mode of opération front 
those which preceded It. This principie has been appropriated by tlie aispei- 
lant. Hé has adopted this new mode of opération. He has j>luccd In his ma- 
chine this slidlng cylindér,by w-hleh alone motion Is imparted to the operat- 
ing shaft. He has plaçed iipon tliat cyllnder two rowa of coga, which extend 
at an: angle to the cyllnder and meah \ylth the pinion of tlie driving shaft. 
Thèse tw<? rpws of teeth are slmply the double row of Schroeder separated in- 
to twô parts and placed facing each other on either slde of the pinion of the 
driving >baft. The two rows of Brammer and the double row of Schroeder 
pérform the same fonction, operate upon the same principie, and produee 
the samé effect. They mesh, with the driving pinion, and by tliis means re- 
volyeth^ cyllnder and its inclosed shaft alternately in opposite directions." 

But in those , cases the infringing devices differed from the one 
complained of hère. In both theJnfringing device had a cylinder de- 
scribed in Brammer v. Schrdèder, supra, as follows : 
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"Turning now to the eut of the deviee aï the appellent, the shaft, D, and 
ttie pinion, F, on the eild of it, eonstltute the drivlng force and are continu- 
ously reTOlved in tlae same direction. ïlie vertical sliaft, G, is angular in form 
above the cover of the washtub, and the spool-shaped sleeve or cylinder, L, 
is provlded with a eorresponding opening so that it will slide vertlcally on 
the shaft, G, and yet when revolved will rotate the shaft with it. The ends 
of this cylinder are formed into two beveled wheels with cogs facing each 
other suitable to engage with the cogs of the pinion, F. Among the teeth up- 
on each of thèse wheels are three which are higher than those on the re- 
mainder of the wlieel, the middle one of which, N, is lilgher and wider than 
the other two, so that when it striUes the teeth of the pinion it does not insert 
itself between them, but rides npon them, throws its wheel ont of gear with 
the pinion, and causes the latter to inesh with the opposite wheel. The lower 
wheel has a flange about three-quarters of the distance around it which by 
resting upon the lugs. S and T, respectively, supports the cylinder alternately 
in Its higher and lower position as it is operated. The break in this flange 
and the large teeth upon the two wheels fall in the same vertical Hue. If the 
cylinder, L, is in the position shown in the eut, and tlie shaft, D, is revolved 
conthiuously in the sauie direction, the pluion, F, rotâtes the cylinder, L, and 
the shaft, D, within it in one direction nntil the large tooth, N, in the lower 
wheel of the cylinder, strikes the pinion. When that tooth strikes upon the 
cogs of the pinion, it slides the cylinder downward on the shaft. G, disengages 
the pinion from the lower wheel, and meshes it with the upper wlieel. and ttius 
causes the cylinder and the shaft within it to rotate in the opposite direction 
until the pinion reaches the large t(X>th in the upper wheel. When that tooth 
is reached, it strikes on the cogs of the pinion and forces the cylinder upward 
until the pinion is disengaged from the upper wheel and meshed with the cogs 
of the lower wheel, when the direction of the cylinder and of the shaft with- 
in it is again changed, and thus the eontlnuous révolution of the horizontal 
driving shaft in one direction produc-es the recipro<;ating rotary motion of the 
vertical shaft by nicans of the sliding cylinder upon it." 

And as to the combination of that itifringing deviee, the court said: 

"The combination of the àppellaut contains the very principle of the ap- 
liellee's invention, the new mode of opération which he conceived, described. 
and elaimed in hls patent, the cog-bearilig, sliding cylinder by which aionc 
motion is imparted to the operating shaft in combination with the angular 
shaft, the driving shaft, and Its pinion. It contains every élément of the pat- 
ented combination, except the sliding cylinder, in the identical form described 
in the spécification of the appellee, and it contains the mechanical équivalent 
of the sliding cylinder. While the sliding cylinder of Brammer is not in the 
sanie form as that of Sehroeder, it is the same thing. It performs the samo 
fuiïction and airains the feame resuit, the imparting of reciprocating rotary 
motion to tho shaft, by the same mode of opération, andi as this principle and 
mode of opération were new, so far as is disclosed by this record, in the art 
to which the patent of Scliroeder relates, his cylinder talls within the fair 
nieaning of the term 'mechanical équivalent,' and it should be applicd to the 
combination in suit." 

In the infringing deviee hère we hâve something more than the mère 
interchange of certain operative parts (of différent construction, as 
stated). At the upper end of tlie operating shaft a hub is fixed there- 
on. Its only movement is to rotate with the operating sliaft. Tlie driv- 
ing shaft extends inwardly towards this hub so as to enter the groove 
therein and hereinbefore referred to, and form a guide. This hub 
has a reversing rack with teeth or cogs to engage witli the teetli or 
cogs of the said driving pinion. The gear connection consists of this 
guide, the pinion on the driving shaft, and the reversing rack on the 
liub ,with its cogs. The substantial dififererice in the two devices is 
that, in place of the vertically movable cyHnder with cogs, we hâve the 
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grooved hub with a reversing rack carrying cogs or teeth (the nanie îs 
immaterial),'which engage the côgs 'or teeth of the pinion on the float- 
ing drivihg shaft. The stibstitufë for the cylinder, grooved hiib, does 
not float up' and down, but the piniop on the driving shaft does. 

In Brammer v. Schroeder, supra, the Circuit Court of Appeals said : 

"It Is obvious that there is uo substantlal différence in the prlnclpie or mode 
of opération of a horizontal driving stiaft impartijig reciproeatlng motion to 
a vertical operating slaaft by means oï cogwlieels fastened np>oii it (tlie di-ir- 
ing ghaft) and a horizontal driving shaft imparting reciprocatlng rotary iiio- 
tloit to a vertical operatiug shaft by meaus of cogwheels fa'steued upou the 
latter." 

In point of fact, în both constructions, we hâve : (1) A perpendicu- 
lar operating shaft with cogs, pins, or teeth attached thereto; the 
object thereof being to impart a reciprocating rotary motion to the 
operating shaft. (2) A horizontal driving shaft, with a pinion, hav- 
ing cogs, pins, or teeth at its inner end and means for turning or 
revolving it, imparting thereto a rotary motion, at its outer end. (3) 
Means for changing the position of the meshing cogs of the one from 
the upper to the lower side of those of the other. In both construc- 
tions power is imparted at the outer end of the driving shaft. In 
both constructions the teeth or cogs of the driving shaft mesh with 
those of the operating shaft, and thereby impart to the operating shaft 
its rotary motion. In both constructions the reciprocating movement 
of the operating shaft is imparted by changing the position of the 
cogs, or pins, or teeth, of the one shaft with référence to those of 
the other. In the one case this is donc by the sliding up and down of 
a cylinder, carrying the cogs on the operating shaft; and in the other 
by the sliding up and down of the pivoted arm of the driving shaft 
carrying its cogs. If there is any substantial différence in principle or 
mode of opération in the two structures, I fail to see it. If we ask, 
Is there a différence in construction, the answer is plaii^y in the af- 
firmative. If Schroeder is limited to a vertically sliding cylinder on 
the operating shaft, and is not entitled to the doctrine of équivalents, 
that ends this case. If he is entitled to the benefit of that doctrine, so 
that the mère substitution of a well-known équivalent for the purpose 
of changing the position of the cogs or teeth is not permissible with- 
out inf ringing, there being some necessary changes, and modifications 
of construction in order to effect the substitution, none of which chan- 
ges are new or show invention, then the défendants infringe, and com- 
plainant is entitled to a decree. 

The solution is not free from doubt. I hâve searched the prier art 
to ascertain if there is substantial foundation for the contention of the 
défendants that their device is but a use of the combinations of the 
prior art, or of the éléments of the prior art, excluding the essential 
idea and élément of the Schroeder invention. I am not satisfied that 
this is true. It seems clear to me that Brown's book, 507 Mechanical 
Movements, there called "mangle movement," does not disclose it. So 
of Cromwell's book, "A Treatise on Toothed Gearing." I cannot as- 
sent to the proposition that this is a patent for a mechanical movement 
merely. It is granted a,s one for "means for operating washing ma- 
chines." And, says the patent ; 
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"My Invention relates to an improvomcnt in means for operating washlng 
machines, and it consists in a shaft which is revolved continuously in one di- 
rection by tlie operator, combiued with au angular revolving shaft which is 
niade to revolve first in one direction and then in tlie otlier, and a vertically 
moving cylinder placed upon the augular shaft, and wliieh is providod with a 
double row of teeth or eogs which extcnd partially around the cylinder, and 
which mesh with the pinlon upon the driving shaft for the purpose of causing 
tbe angular shaft to revolve, ail of which will be more fuUy described here- 
after." 

The floating shaft of défendants' device would be unavaiHng to ef- 
fect the change of position of the cogs of its pinion, were it not for the 
pecuHar form and construction of this "hub" on the operating shaft, 
and which "hub" I hâve referred to as an enlargement of the operating 
shaft. The pinion, or cogs of the floating driving shaft, is kept in prop- 
er engagement with the cogs of the reversing rack on the hub by means 
of the projection or extension of the driving shaft beyond its pinion, 
and while, through the cogs of this pinion, motion is communicated to 
the cogs of the reversing raclî, and to the hub and through it to the 
operating shaft, still there would be no proper or efïective vertical or 
up and down movement of the pinion of the driving shaft, but for the 
groove in the hub extending at an angle to the shaft on which it is 
mounted. The groove in the hub and its reversing rack and cogs take 
the place of the double row of cogs upon the cylinder extending at an 
angle to the operating shaft. I think the hub, with its groove and rack, 
is the équivalent of the cylinder and its cogs in every respect but one. 
It does not hâve a vertical sliding movement on the operating shaft, 
but this is not necessary, as the hinged or pivoted driving shaft and its 
cogs do. However, this vertical movement of the cogs of the driving 
shaft is imparted wholly by the hub and its peculiar construction. In 
every essential, therefore, the hub takes the place of the cylinder ; verti- 
cal movement being permitted to the pinion on the driving shaft. In 
short, in défendants' device a nonsliding cylinder is substituted for the 
sliding cylinder of the Schroeder patent ; necessary changes being made 
in other détails. The history and construction of the various inf ringing 
devices disclosed in the cases that hâve been before the court, includ- 
ing the alleged infringing device in question hère, show great ihgenuity 
in efïorts to avoid inf ringement of the Schroeder patent. Hâve défend- 
ants secured a noninf ringing device? It is perfectly clear they hâve 
not gone back to the prior art and taken an old combination, or a combi- 
nation of old éléments. If they avoid infringement, it is by the use of 
a new combination including some new élément or éléments of con- 
struction, some new means not covered by the Schroeder patent be- 
cause of its self-imposed limitations. I think this last question is re- 
duced to the single proposition: Do the words "and having a sliding 
movement thereon" limit complainant to a construction where the op- 
erating shaft actually has a cylinder thereon, and which cylinder ac- 
tually has a sliding movement on such shaft? If so, défendants do not 
infringe. But, if Schroeder is entitled to a construction of his claim, 
as to this particular élément — the operating shaft — which will cover an 
équivalent for the sliding cylinder, then défendants do infringe. 

The books show many cases which will sustain either contention. 
Schroeder is an improver, but in his improvement hère he brought in 
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a liew elenleut not found in the prior art. Hère was the essence, thc 
very lieart, of his invention. As to that particular thing, he was sonie- 
thing of a pioneer. Is he not entitléd to a construction and a range of 
équivalents accordingly? I think he is, and that the object and pur- 
pose of the patent law would be defeated by limiting him in such an in- 
vention to the précise détails mentioned by him. If his invention were 
a mère new combinatidn of old éléments, I might think diflferently. 
The infringing device used and sold by défendants is a change of con- 
structiph, Ibrm mainly, and a transposition ùf movements in part fron: 
one place to another, 'arid a substitution of on e well-known élément for 
another, ' such as the substitution- of the floating driving shaf t for the 
statiohàry driving shaft, and which supplies the necessary vertical 
niOvement of one set of cogs, and theréby does away with the neces'sity 
of à yeffically sliding cylinder. But in efïect a cylinder, "the hub," is 
retairiéd wh'ich answers. every purpOse of the one déscribed by Schroe- 
der; the'floating- shaft being subsfituted in the combination. The op- 
erative laW remains ànd' contrils: The pfinciple is the same. The re- 
suit is.the same. It is .attained in substantially the sa;me way by sub- 
stanti'ally -'the same meàns, and I think infringement of a meritorious 
invention is established'.' ' 

On thé'other hand, it can be said with some force: That this is a 
crowded art. That the field for impfovement was open to ail comers. 
Thiat' Schfofeder is an improver merely, and assumes to be nothing 
more. That in his spécifications he repeatedly mentions and describes 
a yerticaîly sliding cylinder placed' up6h the angular shaft, the operat- 
ing shaft, and sums npby saying':"" ■ ■ '' 

"As wUil be seeu, tlie partsi coiisist of oijly the driving sliaft provided witli a 
wheel àiid tliè, operating sliaft, B, provided, wlth the vertlcally naovlng toothed 
cylinder, ï." ' 

That then follows his claim in which he specifically çlaims: (1) An 
operating shaft having a rotary;-reciprocating motion; (2) a cylinder 
plaBed: tipon the shaft" and, haying a sliding movement thpreon, and 
thrOugh which cylinderjnotion is alonp communicated to the shaft, and 
a double: row of teeth.or cogs.iipon the cylinder extendingat an angle 
to the shaft ; and, la.stly, the driving shaft. : :■:: 

-Ijt c^tj he claimed vi'it.h; ^rqe force that aiuy combination, which dis- 
penses, with the vertiea^ljrupvement 'pf thçcylinder is, notan infringe- 
ment,, eyen il its office, or:, fun,ctionv-.thatis, the office of such vertical 
movement-^is performedi and , a,çconiplished by the substitution, not 
of a ne\y : élément in, th^t combination, .oj; of an. équivalent additional 
eleniônf, but by the substitution of an allowable equi.valent for the driv- 
ing!;shaÊt, viz., a floatingi driving shaft. No one can contend for a mo- 
ment thatinfringement would, beavoidedbysubstituting in the Schroe- 
der construction : tjie floatjng: shaft, for; the fixed driving shaft shown. 
Assume .that, Schroeder: lias jthe flpa<jing,:.shafti but ,no,islpt:in~his;frame,- 
theniwhat hâve défendants ;done toavoidinfringemçnt,? : This, siniply, 
they have-Slotted the frafiie so as^to permit ^. vertical movement of the 
driving shaft; they hayesc^: fixed the cylinder to the operating shaft, 
as to deprive it of its, vertical motion,,: and then hâve grooved it 
4iagonally: and substituted one row pf cogs, for two, an immaterial 
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change. Thej hâve then transferred the vertical movenient from the 
one set of meshing cogs to the other with minor changes of construc- 
tion, which are incidental to the change, but which are well known 
and involve only ordinary mechanical skill. 

The défendants hâve adopted the method of the claim of Schroeder's 
patent. They hâve not been able to dispense with either of its élé- 
ments, but they hâve changed the form of one of them and transferred 
the vertical movement of another to a third. I do not think that 
Schroeder's invention, se construed as to include défendants' con- 
struction, makes it broader than the terms of the claim permit. Re- 
taining the cylinder, "hub," through which, in défendants' device, mo- 
tion is alone communicated to the shaft, with teeth or cogs extending 
at an angle to the shaft, they combine it with a driving shaft having 
means for revolving it attached to one end, and a wheel for engaging 
the teeth or cogs on the cylinder, "hub," at the other ; the driving shaft 
being driven continuously in one direction. The sliding movements of 
the cylinder, "hub," hâve nothing whatever to do with communicating 
motion to the operating shaft. That is done by the meshing of the 
cogs of the pinion on the driving shaft with those on the cylinder, or 
"iiub," irrespective of any vertical movement. In défendants' device, 
the hub is attached at the upper end of the operating shaft, and through 
it motion is alone communicated to that shaft. That is the main and 
central idea of the claim as to the cylinder, and is so expressed. The 
sliding movement of the one set of cogs or of the other was and is 
necessary to give the necessary planetary motion, as it bas been termed, 
and it was and is immaterial which set has this . vertical movement. 
That movement in the cylinder is not an essential to the invention of 
Schroeder. Changing that movement from the one set of cogs to the 
other in this mechanical movement and opération of the cornbination 
does not change the principlé or mode of opération of the combina- 
tion, or avoid infringement, for the entire conception and principlé 
and mode of opération of Schroeder are necessarily retained in the 
infringing device and used by défendants to accomplish the same 
resuit. 

In Wagner T. Co. v. Wyckoff, S. & B., 151 Fed. 585, 81 C. C. A. 
129, Coxe, C. J., said : 

"Courts look with favor upon patents for primary iniprovemeuts which arc 
iiovel aud a mauitest departure from the priuciples of prier structures, aiid 
whieli constitute tiie final step necessary to couvert failure iuto sucoc«s. 
* * * A strict co)istruc-tion ot the claims of a patent should uot be resorte<l 
to, if the resuit would be a limitation on the actual iiivention, uuless it Is re- 
<iuired by the language of the claim. « * * infriujçeuieut is not avoided 
liy changes in a pateuted machine which are nouessential, as by changing' the 
)iositions of parts or transferring a function from one part to another, without 
affecting the principlé or mode of opération." 

■ This last clause quoted is specially pertinent hère, as ail the défend- 
ants hâve done is to make nouessential changes and transfer the func- 
tion of the sliding movement of the cylinder to the floatirig driving 
shaft, where it accomplishes the same précise purpose in the cornbina- 
tion. I do not think the central idea of Schroeder was to hâve his 
cylinder slide, to give it a vertical movement, but to hâve it carry the 
cogs; ând, through it solely, to impart a rotary motion to the opetating 
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shaft That function is performed by the hub of défendants' device, 
bpt to, the floating driving shaft has been transferred the work of giv- 
ing the up and down movement to one set of cogs. Schroeder is pre- 
sumed to hâve known of that old élément, but he did not need to men- 
tion it as an alternative. Machine Co. v. Murphy, 97 U. S. 120, 125, 
2é It. Ed. 935. 

While, as stated, I am not free from doubt, on the whole there 
should be a decree for the complainant. 

I again quote from Judge Coxe in Wagner, etc., v. Wyckoff, etc., 
151 Fed. 591, 81 C. C. A. 129, as follows : 

"That the claiins of the flrsî patent are entitled to the broadest range of 
équivalents cannot be suceessfully malntained, but we thlnk they are entltled 
to libéral interprétation and cannot be evaded by one who uses the éléments 
of the combinatlon, or équivalents therefor, which a mechanic of ordlnary in- 
telligence would hâve wit enough to adopt if aslced to substitute for the rods, 
lugs, and^ keys of the patent other éléments to which, though differing marljedly 
in appearanee, accomplish the same resuit in substautially the same way. 
The claim should be as broad as the invention." 

And again from International Time R. Co. v. Dey et al., 142 Fed. 
736,: 744, 745, 74 C. C. A. 68, 76, 77 : 

"In short, the infringing devices hâve appropriated every élément of the 
patented combinationi the différences being of forin, and not of substance. 
Thèse cousist «f meehanical changes and the substitution of obvions équivalents 
well known to every sliilled worionan. Identity of détail in a combination, 
liké the one under considération, is not neeessary in order to constitute in- 
fringement. The patentée took pains to point out that 'the spécifie construc- 
tion ,of the mechanism shown * * * is not essential.' This was an un- 
uecessary précaution. The lavv gave him ample protection in this regard. 
Machine Co. v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935." 

There will be a decree accordingly, with costs. 



LOEAIN STEEL CO. v. PAIGE IRON WORKS et al. 
(Circuit Court, N. I>. Illinois, E. D. January 24, 1908.) 

No. 27,972. 

Patents— Infeingement—Railway Switches. 

The Kress patent No. 633,723 and the Krauss patent No. 555,171, both 
for improvements in railwa.y switches of the tongue type, most generally 
used on gtreet railways, and each for means for preventing the kicking 
of the switeh, if conoeded validity, are each limited by the prior art to 
a very narrow scope, and elosely to the devices shown and described. 
As so construed, fteid not Infringed. 

In Equity. On final hearing. 

George H. Parmelee, Clarence P. Byrnes, and Knapp, Haynie & 
Campbell (Thomas W. Bakewell and Charles MacVeagh, of counsel), 
for complainant. 

Peirce & Fisher (George P. Fisher, Jr., of counsel), for défendants. 

KOHLSAAT, Circuit Judge. This is a suit for infringement of 
claims 1, S, 3, 5, and 6 of patent No. 633,723, granted to the Johnson 
Company, as assignée of C. F- Kress, Jr., September 2G, 1899, and 
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claims 1, 2, and 3 of patent No. 555,1'î'l, granted to the same Com- 
pany, as assignée of C. H. Krauss, February 25, 1896, both patents 
being for alleged improvements in railway switches. The title of com- 
plainant herein to both patents is admitted by stipulation. The claims 
of the Kress patent No. 633,723 alleged to be infringed are as follows : 

"1. In a railway-switch, the comblnation of a fomidation structure, a plate 
having a recess and secured to said structure, a tongue havlng a dependiug 
pintle at Its heel end and seated at said end in tlie said recess, and an open- 
ing through tlie floor of said plate for tlie pintle, substantially as described. 

"2. In a railway-switch, the comblnation of a foundation structure, a plate 
having a recess and secured to said structure, a tongue having a depend- 
ing pintle at its heel end and seated at said end in tlie said recess, an opening 
through the fioor of said plate for the pintle, and a guard for one side of the 
heel end of the tongue formed by one wall of the recess, substantially as 
described. 

"3. In a railway-switch, the comblnation of a tongue having a depending 
pintle at its heel end, a member having a recess in which the heel end of the 
tongue is seated, and a portion of one wall of said recess takiug the place ot 
a portion of the tread-surf ace of the tongue from the heel end of the tongue to 
a point in advance of the axial Une of the pintle, substantially as described." 

"5. The comblnation, In a railway-switch, of a foundation structure, a plate 
secured therein and having a recess, a pivoted switch-tongue seated at its heel 
end in said reces-s, the walls of said recess taking the place of cut-away por- 
tions of the sides of the tongue, substantially as described. 

"6. The comblnation, is a railway-switch, of a foundation structure having 
a recess, a plate removably secured in said recess and itself having a recess, 
and a switch-tongue seated in said last-mentloned recess at its heel end and 
having a depending pintle passing through the floor of said plate, substan- 
tially as described." 

Those of the patent to Krauss, No. 555,171, are as follows : 

"1. In a railway-switch, a tongue-fastening comprising a boit extending 
vertically downward from the tongue, and a spring in the frame of the switch 
and adapted to exert a downward force upon the boit. 

"2. In a railway-switch, a tongue-fastening comprising a boit passing through 
the tongue and removably secured therein, said boit passing downward Into a 
pocket in the switch-frame, and a spring encircliug said boit and adapted to 
exert a downward force thereupon. 

"3. In a railway-switch having a vertically-pivoted tongue, a pocket in the 
frame of the switch and beneath the tongue, a spring in said pocket and a 
boit depending from the tongue and engaging the spring." 

The défenses are, first, the invalidity of the patents ; second, nonin- 
fringement. 

Défendants admit the manufacture and sale of two forms of switches 
which are charged by complainant to infringe the patents in suit. One 
of thèse is illustrated in letters patent No. 768,969, granted to the Buda 
Foundry & Manufacturing Company, as assignée of William S. West- 
on, August 30, 1904, and is referred to by counsel as "Défendants' 
Switch No. 1 ;" the other is shown in "Défendants' Exhibit Blue Print 
No. 12,900," referred to by counsel as "Défendants' Switch No. 2." 

The devices of the patents in suit belong to a class commonly refer- 
red to as "tongue switches," mo.st generally used on street railways, 
and seemjngly the best form of switch for use in paved streets. This 
kind of switch in its simplest form consists of a tongue pointed at one 
end, and movably pivoted at its other or heel end to the underlying 
or foundation structure, so that its pointed end may be moved from 
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side to side, serving in one position as a tread for the car wheels, and 
in the other as a guide for the wheel flanges to deflect the car to an- 
ôthër track. This gênerai form of switch is admittedly old. Switches 
of this kind, although having the advantages of compactness and sim- 
plicity, hâve been a source of much annoyance, and require constant 
watchfulness and care to avoid derailments and other accidents which 
occur tnost frequently on thèse parts of the track. The cause of this, 
primarily, is the wear incident to the pounding of the car wheels. 
When the heel or its underlying foundation becomes worn, there is 
danger that the front wheel flange of a car coming point on to the 
switch, having reached the pivot on the course off the main track, will 
strike the heel at a point beyond the pivot, and by the leverage thus 
exerted will throw the switch, so that the rear wheels will be guided 
onto the' main track after the front wheels hâve taken a course onto the 
switch track, this almost invariably causing derailment. A sudden 
blow oh: the tread side of the heel may also throw the switch, the dirt 
which collects about the heel forming a fulcrum on which the switch 
tongue may turli. 

The objects of complaitlant's patents are to obviate ail danger of 
the kicking of the switch— in the Kress patent by lessening the wear, 
and by making it impossible for the wheel flange to strike the heel of 
the tongue at a point beyond the pivot, and in the Krauss patent by 
holding the tongue firmly in place by means of a spring. 

In the Kress device, the heel of the tongue is seated in a recess 
of a supplemental plate, which in turn is seated in the foundation struc- 
ture. The pivot is located very néar the extrême end of the heel of 
the tongue, where it extends through the floor of the underlying plate 
and intothe foundation structure' upon which the plate rests. This 
plate is reçessedto receive the heel of the tongue, and the sides of the 
heel being eut away and the plate raised above the level of the upper 
surface of the tongue heel forms on each side walls or guards, thus 
proteçting the heel f rom any contact with either the flange or the tread' 
of the \yheel. 

The Krauss patent describes and claims a method: for holding the 
tongue down in place by means of a boit passing through a hole in 
the tongue and engaging a spiral spring placed in the frame of the 
switch, being so arrangea that the spring exerts a downward pressure 
on the tongue. 

Both of défendants' alleged infringing devices hâve the supplemental 
plate, with its recess fox- the heel of the tongue, seated in a pocket or 
dépression in thç foundation structure. The plate is a Httle larger than 
that of complainant's patent, and is sligbtly différent in shape. It is 
recessed ; 90 . as to protect 1 only the guard or flange side, and not the 
tread side of the tongue.; , , 

The drawings of défendants' switch No. 1 (Weston patent No. 
768,969) show a depending boss on the uiider side of the tongue heel; 
which fita into a corresporiding dépression in the floor of the supple- 
mental plate. This, it is contended by complainant,; perf orms the f Une- 
tion of the depending pintle of the Kress. patent in suit. It should 
be noted, hpweverj, that this boss does not extend through the floor of 
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the suppleinenta.1 plate, nor hâve a bearing in the foundation structure, 
as in the Kress patent. In défendants' switch No. 3 it has been wholly 
eliminated. Passing through the heel of the tongue, the plate floor, 
and înto the foundation structure, where its lower end engages with a 
nut, is a boit, corresponding in function with the supplemental boit of 
the Krauss patent, in that it is encircled by a spiral spring at its lower 
end, which, by compression between the nut and the under side of the 
iloor plate, exerts a downward pressure on the tongue. 

The yalidity of the patents in suit is denied, défendants contending 
that they cover an aggregation of éléments, each long known and used 
in the prior art for purposes closely analogous to those of the patents 
in suit, r^quiring onlythe most ordinary mechanical skill in their com- 
bination., 

It is abundantly shovvn in the record that it is old to employ hard 
interchangeable wear plates at points liable to excessive wear in rail- 
way.track construction. Many prior patents hâve been introduced 
showing frogs and other crossing and switches utilizing separate pièces 
or plates readily removable so that they may be replaced when worn. 
It appearp that as early as November, 1898^ a' tongue switch of the class 
hère involved was manufactured and sold by the New York Switch & 
Crossing Company. This form of switch is shown in défendants' ex- 
hibit drawing No. 1,347, which discloses a hardened steel plate used 
in exactly the same position for the same purpose as in complainants' 
Kress patent. The principle of protecting the heel of the tongue 
agairist blows of the car wheelby cutting away sides of the heel near 
the pivot, and shaping the, reçess so that its sides adjacent to the heel 
will form walls, either to support the tread of the wheel or to prevent 
its flange from striking the heel, is disclosed in the Moxhani patent 
No. 366,598 and in the.Angerer patent No.' 586,892. There also ap^ 
pears in the record testimony strongly tending to show that the Paige 
Iron Works, prior to the date 'of the patent in suit, made pivoted 
tongue switches, using a protecting side wal.lof the recess, in which 
the heel of the tongue was pivoted to protect the guard side of the heel 
end of the tongue against kicking; It also appears in évidence that in 
1892 the Lewis & Fowlér Girder Rail Company made a switch (il- 
lustrated in défendants' exhibit drawings Nos. 420 and 508), containing 
a combirtiation of éléments Very sirnilar to that of the patent in suit. 

Taking lip'the question of the.validity of the Krauss patent: The 
Grigwaré patent No. 554,120 shows the heel of a switch tongue held 
down in place by a cotter-pin passed through the lower end of the 
pivot pin, there being a washer :just above the cotter-pin. In the Mox- 
ham patent No. 388,994 is disclosed ia pivoted switch tongue, the 
lower end of the depending pintle of which is held down in place by 
à washer and clamp. While such devices are not adapted to take up 
wear between the under side of the heel and the foundation on which 
it rests, the desirability of holding the heel of the 'switch tongue down 
in place is recognized and the- principle applied in thèse two patents. 
Ih t:hë Evewis patent No. 364,267 for railway crossing, we find a coil 
spring encircling a depending pintle or boit passing through a flopr 
plate èxerting a downward pressure on the rail section of the device; 
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and an élément of oné of thê daims of thkt patent is "a spiral spring 
adapted to hold said sections down in place." Inasmuch as the Su- 
prême Court in the case of Weir v. Morderi, 125 U. S. 98, 8 Sup. Çt; 
869, 31 L. Ed. 645, has heltfthât the usé of a device in a raiiway frbg 
and in a raiiway switch was analogous use, it becomes difficult to see 
how the replacing of the washer of the Grigwaré patent No. 554,120 
or the' Moxham patent No. 388,994 with the coil spring of the Lewis 
patent No. 364,267 can be held to rise to the dignity ôf invention. 

The patents in suit do not bêlong to the pioneer class of patents, and 
I am of the opinion that if the validity of the Kress patent cân be sus- 
tained, it must be confined closely to the device shown and described. 
Défendants' switches do not contain the dependirig pihtle described 
and claimed by Kress, nor is complainant in a positipn to claim their . 
arrangement as an équivalent, neither do'they surround the guard side 
of the tongue by the Walls of the supplemental plate. 

If thê Krauss patent has any patentable novelty, it must be found in 
features thereof not employed by défendant. At best it is a very nar- 
row patent in view of the prior art. For thèse reasons, I am of the 
opinion that défendants' devicès do not infringe. Thé bill Will, there- 
fore, be dismissed for want of equity. 



GEEENE, TWEED & 00. v. MANUFACTUREES' BBLT HOOK 00. 
(Olrcult Court, N. D. lilinois, E. D. June 1, 190S.) 

No. 27,835. 

1. Tbade-MaBKs and Tiiade-Names— Unfaib Compétition. 

The name of à patentée of an article of a new and original type, by 
wliich sucti type becomes linown or dlstinguished in the trade, after tbe 
expiration of tlie patent may lawfuily be used by any nialter or dealer to 
designate articles of that type, and such use is not witliia the rule of un- 
fair compétition. 

[Ed. Note. — Unfair compétition, see notes to Schfeuer v. Muller, 20 C. 
0. A. 165 ; Lare v. Harper & Bros., 30 0. O. A. 376.] 

2. Same— Mabking of PAtented Article— Expiration of Patent. 

An arbitrary symbol or device stamped by the manufacturer only on. 
articles made under certain patents on the expiration of such patents 
becomes public property, and its use by others does not constitute unfair 
compétition. 

3. Same— Descbiptivb Namb— "Stud." 

Thê Word "stud," used to designate a belt fastener which Is In fact a 
stud, is descriptive merely, and cannot be èxclusively appropriated by a 
single manufacturer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4^, Trade-Marks and 
Trade-Names, § 6.] 

In Equity. On motion for pi-eliminary injunction. 

Charles K. Offield, Arthur E. Parsons, Offield, Towle & Lînthicum, 
and Hey & Parsons, for, complainant. 

Dyrenforth, Dyrenforth & Lee (Douglas Dyrenforth, of counsel), 
for défendant. 
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KOHLSAAT, Circuit Judge. Complainant seeks herein to restrain 
défendant from fraudulently appropriating its trade-riame and other 
indicia attaching to its good will. It appears from the record that 
complainant and its predecessor, the firm of Greene, Tweed & Ce, 
hâve for more than 30 years been engaged in the belt fasteuer or 
belt stud business, the term being used interchangeably. In connec- 
tion with the business, complainant gradually came into the use of vari- 
ous trade terms and symbols which are claimed to hâve been accepted 
as designating its products. One of them was the word "Blake." 
Another consisted in the use of two stars stamped in the stud head, be- 
tween which the number indicating the size was stamped. The fas- 
teners were put up for sale in pasteboard boxes or cartons of ordinary 
sizes, forms, and colors, also, it is claimed, indicating sizes and styles 
of fasteners. 

Among the fasteners handled by complainant were included the de- 
vices of several patents, viz., those of G. W. Blake patent No. 31,859 ; 
Weston patent No. 76,861; Henry Blake patent No. 282,258; and 
Henry Blake patent No. 396,528. Ail of thèse, save the last named, 
had expired prior to the beginning of this suit. Neither the name 
"Blake" nor the stars were used on the entire product handled by com- 
plainant. The record justifies the proposition that Blake was the orig- 
inal inventor of the double headed fastener, and that type of studs was 
generally called and known as "Blake Studs." Varions improvements 
hâve been made in the studs whereby they hâve been strengthened, 
rounded ofï, and made to conform in shape to the belts upon which 
they were to be used, but the gênerai double headed design of Blake's 
first patent is still found, so that they may justly be termed, generally, 
Blake fasteners or studs by any one handling the same. It therefore 
seems clear that the mère application of that term to any one of the 
Blake types of fasteners cannot bring the user within the rule of unfair 
compétition. The name is as much descriptive with référence to fas- 
teners as is the name "Singer" with référence to sewing machines. 
The embossed stars upon the head of the stud between which Was 
stamped the size number of the fastener is of somewhat hazy origin, 
Complainant insists thev hâve been in use by it or its predecessors for 
more than 30 years. The only manner of use seems to hâve been in 
stamping or embossing them upon the fastener head. They are not 
referred to in complainant's business literature or advertising média. 
They do not appear on the boxes or cartons in which the studs are 
packed, nor is there évidence satisfactorily showing that the trade, 
wholesale or retail, placed any construction upon the use thereof upon 
the studs. They did not indicate the size number because they did not 
vary in number. There were always but two. The only clearly de- 
fined purpose they seem to serve was to disclose a somewhat servile 
imitation by défendant. From the affidavit of complainant's witness 
E. W. Blake, it appears the studs made under Blake patents generally 
had the stars stamped upon them. Whatever of significance there may 
hâve been in this device is now, and was at the time this suit was be- 
gun, public property as an appurtenance to the Blake and Weston pat- 
ents. If the stud was always so marked by the manufacturers while 
158 F.-41 
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they had a monopoly thereof, it may well be claimed now that the dis- 
tinctive earmarks which entered into its trade success also became pub- 
lic. Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118; Centaur Co. v. Heinsfurter, 84 Fed. 955, 28 
C. G. A. 581. Moreover, it does not appear from the record that ail 
the fasteners marketed by complainant had thèse stars stamped upon 
them, notably those made of steel and the smaller sizes. It is impos- 
sible to say from the record that they were so uniformly used as to 
împress upon the trade any spécial features, either of material or manu- 
facture. 

Some référence is made in thebill and affidâvits tO the appropriation 
of the words "stud" as a f urther distinguishing feature of complain- 
ant's goods. It can hardly be claimed «erioùsly that there is anything 
arbitrary in the use of that term. In the ordinary meaning of the 
wôrdj the article is a stud. It would séem as though One might on the 
sàrrte 'showing, appropriate the word "button." It is clèarly descriptive, 
and not susceptible of exclusive use in thé connection claimed. Neither 
would it seem that any trade désignation could be attributed to the 
words "Blake's Belt Studs." 

It fairly appears from the record that complainant is placing its 
product upon the marketunder itS 1889 patent. This patent icalls for 
a stud with a round shank, in cross-séCtion. The exhibits in évidence 
disclose astud not having a round or cylindrical shank. Indeed, it so 
closely resembles the stiid of the 1883 patent as to pass for that device 
under ordinary scrutiny. Complainant insists the record does not dis- 
close whether the contents of the carton exhibits had been tampered 
with or Substituted for the original contents therèof. The évidence 
shows the exhibits were obtained upon the open market, and they must 
bè deemed sufficient for the purposes of this hearing. It is idle for 
complainant to attempt to shield itself from the charge of bad faith 
by producing the opinion of its lawyers advising it that such a use of 
the 1889 patent was permissible. The question is One of fact and not 
of law. To make its counsel the keeper of its expert conscience con- 
siderably and unwarrantably enlarges the area of légal responsibility. 

It seems clear that, for the purposes of a preliminàry restraining or- 
der complainant does not commend itself to the protection of thè court 
af this timé. The motion for a preliminàry injunction is denied. 



, ,, , THE .JOHN I?., DAILEY. 

(District Court, B. D. New York; Ueceirilier 31, 1907.) 

A-DMIEAL-Çti^OSTS— PREMIpM PAID FOB;]BOND TO EELEASE VESSEL, 

Where, the clalmant of a llbeled vessel lias prevailed on the trial^ and 
the ]ibel is'dîsmissed, hé is entitled to tax as a part of his costs the pre- 
mlura paid by hlm to a surety company for a bond to obtain the release 
of the vessel, where Itis reasonable in amount. 

In Admirajty. On exceptions to taxation of costs. 
See 157 Fed. 477. 
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Sutherland D. Smith, for libelant. 
Alexander & Ash, for claimant. 

CHATFIELD, District Judge. The claimant has prevailed, and 
obtained the dismissal of a Hbel based upon a claim for alleged négli- 
gent towing. In taxing the claimant's costs, an item of $100, premium 
upon the bond of the claimant, furnished by him in the form of a stipu- 
lation for value, in order to procure the release of his vessel after seiz- 
ure by the United States marshal in obédience to the process of this 
court, has been disallowed. An exception to this disallowance hav- 
ing been noted, the attention of the court is called to the case of The 
South Portland (D. C.) 95 Fed. 295, in which the premium charged 
by a surety company was taxed, under somewhat similar circumstances. 
This case correctly states the law, and is in complète harmony with 
the provisions of Act Aug. 3, 1894, c. 282, 28 Stat. 279 [U. S. Comp. 
St. 1901, p. 3315], authorizing the acceptance of a bond of certain 
surety companies in any case where a bond or other undertaking "is 
by the laws of the United States required or permitted to be given." 

The provisions of sections 940 and 941, Rev. St. [U. S. Comp. St. 
1901, pp. 691, 693], rule 11 of the Suprême Court of the United States 
(3 Sup. Ct. ix), in admiralty, and rule 17 of the District Court of this 
district, provide for and permit the giving of a bond in cases like the 
présent. This sufficiently shows the legality of the methods pursued 
in bonding the vessel after seizure. As stated in the case of The South 
Portland, supra, the benefit is not entirely to the claimant; but the 
charges for the care of the vessel, and the risk of loss during the hold- 
ing by the marshal, are removed by the giving of a bond. The libel- 
ant, if unsuccessful, is thus saved an expense which would be a tax- 
able disbursement in the case. Further, it seems no more than just 
that the claimant should, if possible, be allowed to avoid loss and dam- 
age to himself , by obtaining the use of his vessel during the life of 
the bond. The resuit is a benefit to the claimant, but not to the disad- 
vantage of the libelant. On the contrary, it furnishes to him a certain 
and speedy guaranty of his claim if it be maintained, while giving to 
the claimant the future enjoyment of his property, which would be en- 
tirely taken away, with no corresponding advantage to the libelant, if 
a sale is had under the process by the marshal. The entire proceeding, 
therefore, seems to be justifiable and légal, and the premium paid for 
the bond should be taxed, if reasonable in amount. Discrétion is vest- 
ed in the court to prevent the payment of unwise and extravagant 
premiums, assented to upon the theory that they were taxable in any 
event. The burden rests upon the losing party to object, if an uncon- 
scionable agreement has been made for the payment of a premium, 
and the amount allowed to be taxed should be only such an amount as 
is customary or reasonable under the circumstances of the case. 

The objection to the item in question, as raised by the exception of 
the libelant, will be overruled, and the item in this case ordered to be 
taxed. 
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In re EURICH'S FT. HAMILTON BREWBRT. 
(District Court, E. D. New Torls:. January 11, 1908.) 

i. Bankbuptct— Attoeney's Lien— Vacation. 

The institution of banliruptcy proceedinga will not invalidate an attor- 
ney's lien on securlties belonging to tlie banlcrupt in possession of the at- 
torney. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 6, Banlcruptcy, §§ 286, 
287.] 

2. Same— Possession or Seoueities—Rights of Receiveb. 

Where certain chattel mortgages belonging to a bankrupt corporation 
were delivered to the corporation's attorney prior to tlie filing of a banls- 
ruptcy pétition against the corporation, it was the duty of the attorney to 
turn over the securities to the bankrupt's receiver, though the attorney was 
entltled to hâve bis alleged lien thereon determined either in the bank- 
ruptcy proceedings or in any court having jurisdiction of the subject-mat- 
ter in which a lien arose, or in which the claiin for services migjit be de- 
termined. 

3. Same — Summaby Peoceedikgs. 

Where a bankrupt's receiver asked to hâve certain chattel mortgages 
■and assignments made to a creditor turned over to him but the creditor 
had possession and claimed title thereto, the reeeiver's right could not be 
determined in summary proceedings on affldavits, though the trans^rs 
might hâve constituted a preferential payment or might be set aside for 
fraud. 

Thomas & Oppenheimer (L,eo Oppenheimer, of counsel), for Apfel 
and Ghieffp. 

William V. Goldberg (Julius H. Cohen, of counsel), for receiver 
and petitioning creditors. 

CHATFIELD, District Judge. The petitioning creditors and the 
receiver désire to hâve turned over to the receiver certain chattel 
mortgages, some of which are in the possession of one Charles h. 
Apfel, an attorney vs^ho had represented the bankrupt in certain trans- 
actions some time prior to the filing of the pétition. He claims a 
lien for services upon thèse chattel mortgages vs^hich came into his 
hands prior to the fiHng of the pétition. The exact date when Mr. 
Apfel received thèse mortgages is not shown; and it is claimed on 
the part of the receiver that the mortgages were not delivered to this 
attorney until it was known that the brewery was insolvent, when 
they were transferred to him for his previous services. It has fre- 
quently been held that bankruptcy proceedings will not invalidate an 
attorney 's lien, and generally an attorney may hâve a choice of the 
forum in which he will seek to establish and to détermine the amount 
of whatever lien he may hâve; but the possession of the property 
pending such détermination does not necessarily follow. 

Under the présent circumstances, it seems to this court that the 
chattel mortgages and the assignments should be turned over to 
the .receiver, to be held by him subject to whatever lien Mr. Apfel 
may hâve as attorney; and, if it seems to the best interest of ail con- 
cerned to dispose of thèse chattel mortgages, that the funds realized 
therefrom should be held by the receiver and by the trustée, when 
elected, subject to the same lien. The attorney, Mr. Apfel, may pro- 
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ceed to hâve the amount of his lien admeasured either in the bank- 
ruptcy court or in any other court where jurisdiction of the matter 
in which the lien arose or of the claim for services may be had, and 
the receiver and this attorney should confer, with a view to realizing 
upon the chatte! mortgages or selling the same in such a way as to 
bring the greatest return for ail parties concerned. 

The receiver has also asked to hâve turned over to him certain 
chattel mortgages and assignments made to one Chieffo, a creditor 
of the alleged bankrupt. The allégations with respect to thèse trans- 
fers indicate that there may hâve been a preferential payment, and 
it is possible that circumstances could be shown under which the 
transfer could be set aside for fraud. But this cannot be determined 
upon afïîdavits. There is a clear claim of title, united with posses- 
sion, and the appropriate action should be brought by the trustée 
when elected, if he considers that the bankrupt estate is entitled to 
recover thèse mortgages. 



UNITED STATES Y. HENSEL, BRUCKMANN & LORBACHER. 

(Circuit Court, S. D. New York. February 11, 1896.) 

No. 1,800. 

1. OUSTOAtS DTJTIES— GOODS IN ExOESiS. 

Section 2901, Rev. St. [U. S. Comp. St. 1901, p. 1921], provides tliat, !f 
appraisers find in an imported package "any article not specifled in the 
invoice," its value shall be added to the entry. HelO, that this did not ap- 
ply to an importation of framed paintlngs invoiced as "paintiugs," where 
it appeared that the invoice value was sufficient to inclnde the trames, and 
that it was custoniary so to describe paintings with trames. 

2. Same— Invoice Value. 

Customs Administrative Aet June 10, 1890, e. 407, § 7, 26 Stat. 134 [U. 
S. Comp. St. 1901, p. 1892], forbids the assessnient of duty "on less than 
the invoice * * * value." HeUl, as to an Importation of framed 
paintings which were invoiced as "paintings," that It would not be in 
violation of this law to treat the invoice value for this item as includ- 
ing the frames, where it appeared that such value was sufficient, and 
that it was custoniary so to describe i>aintings with frames. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
The case involves considération of the following provisions of law : 

"If any package be found by the appraisers to c-ontain any article not speci- 
fied in the invoice, and they * * * shall be of opinion that no * * * 
fraudaient intent exlsted, then the value of such article shall be added to 
the entry, and the dutles thereon pald accordingly." Extraet from section 
2901, Rev. St. (U. S. Comp. St. 1901, p. 1921). 

"The duty shall not, liowever, be assessed in any case upon an amount 
less than the invoice or entered value." Eixtract from Customs Adminis- 
trative Aet June 10, 1890, c. 407, § 7, 20 Stat. 134 (U. S. Comp. St. 1901, p. 
1892). 

• The opinion of the Board of General Appraisers reads as follows : 

SHARRETTS, General Appraiser. \Ve find as facts in this case: 
1. That the appellants imported Into the port of New York certain oil paint- 
ings in frames, contained in 12 cases covered by three invoices and one entrj'. 
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2. Tbat the framés were not separately speclfied In the invoices, but were 
included in the term "palntings ;" and the involce value of the paintings in- 
cluded the value of the frames. 

3. That the local appraiser valued the oll palntings at the Invoice value of 
the oll palntings and frames, and returned the frames as articles in excess 
of the invoice quantity, and plaeed a value thereon. 

4. That the appellants made application for reappraisement of the merelian- 
dlee, in accordance with the provisions of section 13, Act of June 10, 1890, o. 
407, 26 Stat. 136 LU. S. Comp. St; 1901, p. 1932], which application was grant- 
ed as to the merchandise covered by two of the invoices but denied as to 
that covered by the thlrd invoice. 

5. That the General Appraiser holding the reappraisement (except as to 
some îew articles of little value in excess of invoice quantity and not cover- 
ed by protest) found the Invoice value of the merchandise correct, and seg- 
regated the value of the paintings and frames for purposes of classification 
and assessment of duty. 

6. That the collecter declined to accept the décision of the General Ap- 
praiser on reappraisement as conclusive, for the reason, as stated by him, 
that thé value speclfied in the invoices was for the oil paintings alone, and 
that in accordance with the provisions of section 7, act of June 10, 1890, e. 
407, 20 Stat. 1.S4 [U. S. Comp. St. 1901, p. 1892], duty could not be assessed 
on less than the invoice value thereof. 

7. That, although oil paintings and frames are separate articles of merchan- 
dise in trade, it bas long been the practice, both in this country and abroad, to 
include both paintings and frames in the term paintings, and also to include 
the value of the frames In the selllng priée of oil paintings framed. 

8. The packages in question conta ined no articles subject of protest not 
speclfied in the invoices. 

On thèse flndings we think that the importers are entitled to the relief asked 
for. If the local appraiser Intended to advance the value of the merchandise 
and added a sum equal to the estimated value of the frames to make market 
value, then the importers properly asked for reappraisement of the merchan- 
dise, in accordance with the provisions of section 13, and the décision of the 
General Appraiser (no appeal having been taken therefrom) was final and 
conclusive against ail parties. 

Regarding the merchandise covered by the third invoice, reappraisement of 
whlch was iwt allowed by the collector, we flnd that the local appraiser did 
not add to it an aniount to make correct marlcet value thereof, but he added 
to the invoice value the value of goods alleged by him to be in excess of the 
invoice quantity. Inasmuch as the packages contained no articles not specl- 
fied in the invoic-es, duty was, in our opinion, improperly exacted on the al- 
leged excess. 

The principle upon which we base our conclusions herein would seem to be 
approved by the United States Circuit Court of Appeals for the Second Cir- 
cuit in Re Crowley (55 Fed. 283, 5 C. 0. A. 109), wherein the court decided 
that the value of certain merchandise Invoiced as an, entirety, but found to 
consist of two distinct articles separately provided for in the tarife, should 
hâve been segregated by the appraiser and duty assessed on the value of the 
several kinds of goods by the collector at the respective rates applicable 
thereto. 

Following the rullng of the court in that case, we hold the claim of the ap- 
pellants in this case to be well founded. The protest is sustained, and the 
eolleetor's décision is reversed. 

James T. Van Rensselaer, Asst. U. S. Atty. 

Curie, Smith & Mackie (W. Wickam Smith, of counsel), for im- 
porters. 

COXE, District Judge. In this cause, which was argued on the first 
day of the term, I hâve examined the record with care and hâve reach- 
ed the conckision that thé décision of the Board of General Appraisers 
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is correct. I do not think it necessary to add anything to their déci- 
sion. It seems to me that it covers fuUy ail the issues in controversy 
and in principle is in entire accord with the décision in the Crowley 
Case (55 Fed. 283, 5 C. C. A. 109). The décision of the Board is 
affirmed. 



In re McKANE et al. 

In re IMPERIAL AMUSEMENT CO. 

(District Court, E. D. New York. April, 1907.) 

BANKRtTPTCT— JUDGMENT AVOIDED BY PkOCEEDINGS— EnJOINING SaLE— SaLE 

Under Foreclosure Decree. 

Where foreclosure proceedings were instituted prior to the bankruptey 
of the mortgagor on a mortgage given more than four montlis before, 
and a receiver was appolnted who was in possession of the property at the 
time of bankruptey, a sale of the property under the decree in sueh suit 
cannot be stayed by the bankruptey court. 

In Bankruptey. On motion for stay of sale under foreclosure de- 
cree. 

See 152 Fed. 733 ; 155 Fed. Gli. 

Lyman W. Redington, for petitioning creditors. 
F. W. Sparks, for mortgagee. 

CHATFIELD, District Judge. An additional order to show cause, 
returnable forthwith, having been obtained in this matter upon further 
affidavits, from which affidavits it appears that the mortgages under 
process of foreclosure were given upon a leasehold for a period of 
five years, therefore being what is known as a "chattel real," and 
also upon certain personal property, including the building which the 
mortgagor had the privilège of removing at any time during the lease 
by a clause inserted in the said lease, and the fixtures and certain fur- 
niture contained in the said building, and it appearing that there are 
certain mirrors, typewriter, chairs, etc., which the 'morigagor claims 
were not included in the mortgage, and that the said mortgages were 
recorded and also filed as chattel mortgages in Kings county upon 
the 36th day of Decerpber, 1905, and that the foreclosure suits were 
instituted in or about July, 1906, and a receiver actually placed in 
possession — it seems to the court that the sale in foreclosure, in so far 
as the property of the bankrupt is covered by the foreclosure judgment, 
cannot be stayed. If any of the personal property was not covered by 
the mortgage, and therefore has not been directed to be sold, the référée 
in foreclosure would hâve no authority over that personal property, 
and, if a receiver in bankruptey is appointed, it would pass to him upon 
qualification. 

Inasmuch as the appointment of a receiver has been requested, to 
that extent the motion willbe granted upon the terms indicated in the 
former opinion ; and an order to that efifect may be presented. 
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A. D. SHAW & CO. V. UNITED STATES. 

(Circuit Court, S. D. New Tork. Novembef 14, 1907.) 

No. 5,067. 

1. OUSTOMS DUTIES— LiEAKAGE OF WlNE— ALLOWANCE. 

In an importation o( 3.6C0 gallons o( wine there was a shortage of 12.17 
gallons in excess of the normal leakage. Held, tliat no allowance for 
this sliortage was permissible, under Tarife Act July 24, 1807, c. 11, § 1, 
Sclietlule H, par. 296, 30 Stat. 174 [U. S. Comp. St. 1901, p. I(i54], forbid- 
ding "constructive or otlier allowance for * * * leakage * * * 
on wines." 

2. Same— Eecipkooal Commercial Agreements— Suspension of Tariff Pro- 

vision. 

Tarifl' Act July 24, 1897, c. 11, § 3, 30 Stat. 203 [U. S. Comp. St. 1901, 
p. 1690J, and the reeiprocal commercial agreement wlth Spain (34 Stat. 
3227), suspending "the imposition and collection of the dtities mentioned 
in"' said act on wines, etc., has only the efllect of reducing the duty on 
wines provided in section 1, Schedule H, par. 296, of said act (30 Stat. 
174 [U. S. Comp. St. 1901, p. 1654]), but does not supersede the further 
provision in said paragraph that there shall be uo allowance for leakage 
of wines. 

On Application for Review^ of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty on an importa- 
tion into the port of New York, on the authority of U. S. v. Shaw, 
144 Fed. 329, 75 C. C. A. 291, U. S. v. Wile, 130 Fed. 331, 64 C. C. A. 
577, and Richard v. U. S. (C. C.) 151 Fed. 954. 

Hatch & Clute (Walter F. Welch of counsel), for importera. 
J. Osgood Nichols, Asst. U. S. Atty. 

MARTIN, District Judge (orally). Appeal by importers from a dé- 
cision of the Board of United States General Appraisers. The mer- 
chandise in controversy is wine, the product of the soil and industry 
of Spain, imported directly from that country to the port of New 
York, at which port it was entered September 11, 1906. The collector 
imposed duty on said wine at the rate of 35 cents per gallon, the rate 
provided for such merchandise by the reeiprocal commercial agree- 
ment between Spain and the United States, which was negotiated un- 
der the provisions of Tariff Act July 24, 1897, c. 11, § 3, 30 Stat. 303 
[U. S. (jomp. St. 1901, p. 1690], was proclaimed by the Président Au- 
gust 27, 1906 and became operative September 1, 1906. 34 Stat. 3227. 
The importers claim (1) that duty should be assessed only on the quan- 
tity actually found by the gauger ; and (2) that according to the com- 
mercial agreement with Spain the opération of paragraph 396 and 
the proviso thereto has been suspended, and is therefore of no force 
or efïect in this case. 

The proviso in said Act July 24, 1897, c. 11, § 1, Schedule H, par. 
296, 30 Stat. 174 [U. S. Comp. St. 1901, p. 1654], to the efïect "that 
there shall be no constructive or other allowance for breakage, leak- 
age, or damage on wines, liquors, cordials, or distilled spirits," is 
simply a régulation of procédure as to ascertaining the quantity upon 
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which duty îs to be assessed. If the amount found wantiiig in the cask 
is simply a matter of leakage, no déduction is to be made therefor. 
The importer is presumed to understand this provision ; and, if he uses 
barrels or casks that may leak, he takes his chances as to this régula- 
tion. The facts show that out of 3,660 gallons there were 13.17 gallons 
of leakage beyond the ordinary normal amount. This 1 do not deem 
to be anything more than the ordinary leakage that was contemplated 
by the act; and for such a leakage the ofïàcers of the government are 
not required to measure it. 

It is claimed hère that under section 3 of said act the Président has 
power to suspend by proclamation "the imposition and collection of 
the duties in this act on such article or articles so exported to the Unit- 
ed States from such country or colony" ; that by reason of a treaty with 
Spain the Président did make proclamation, the eflfect of which sus- 
pends the proviso above quoted. I do not concur in this. The efifect 
of the President's proclamation was to reduce the rate of duty, but 
in no way to interfère with the modes of procédure which are pre- 
scribed by law. 

The décision of the Board of General Appraisers is affirmed. 



SMELTZER v. ST. LOUIS & S. F. R. CO. 
(Circuit Court, W. D. Arkansas, Ft Smith Division. February 29, 1908.) 

1. Commerce— REauLATioN op Interstate Commerce— Poweb of Oongress. 

The power of Congress under the interstate commerce clause of tlie Con- 
stitution is plenary, and without limitations other than those preseribed 
in the Constitution itself. 

[Éd. Note.— For cases in point, see Cent. Dig. vol. 10, Commerce, | 3.] 

2. StATUTES— CONSTITUTIONALITY— BTJRDEN OF PrOOF. 

The burden of proof is upon those who affirm the unconstitutionality of 
an act of Congress to show clearly that it is in violation of the Consti- 
tution ; it is not sufficient to merely raise a doubt. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Oonstitutional 
Law, § 46.] 

3. CONSTITUTIONAL LaW — INTERSTATE COMMERCE ACT. 

Tlie provision of section 20 of the Interstate Commerce Act of Feb. 4, 
1887, c. 104, 24 Stat. 386 [U. S. Conip. St. 1901, p. 31691, as amended bv 
the Hepburn Act of June 29, 1906, c. Srm, § 7, 34 Stat. 593 [U. S. Comp. 
St. Supp. 1907, p. 909], which makes a common carrier receiving property 
for transportation from a point in one state to a point in another llable 
for ail loss or damage to such property whether it occurred on its own 
Une or on Connecting Unes, and provides that no contract, receipt, rule, 
or régulation shall exempt it from such liability, is not unconstitutional 
as interfering with the liberty of contract, or as deprlvlng the carrier 
of its property wltliout due process of law, but is wlthin the power of Con- 
gress under the commerce clause of the Constitution. 

4. Same— Commok-Law Liabilitt- Contract fob Throtjgh Cabriage. 

Under the common law, indepeudently of statute, where a common car- 
rier recelves property for carriage beyond its own Une, issuing a through 
blll of lading th«refor, speclfying tlie freight for through carriage, It 
makes its Connecting carriers its agents, and is responslble to the shlpper 
for any loss or damage to such property either on its own or the Connecting 
Unes, which liability it cannot limit bj' contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, i 817. 
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At Law. On motion to strike out paragraph of complaint. 

Sam R. Chew, for plaintiff. 

B. R. Davidson, for défendant. 

ROGERS, District Judge. This is a motion to strike out the 
foilowing paragraph of the complaint: 

"And as such corporatiou and common carrier it be<:ame and is liahle for 
ail damages done or eaused to be done to freljiht or property it received for 
transportation over Its sald line of railroad to points beyoud and ofC its said 
Une of railroad, vvhetlier sncli damages oecurred on or ofl! tbe said line of 
failroad." 

The language quoted is based on the last two paragraphs of sec- 
tion 7, of what is known as the "Hepburn Act," passed June 39, 1906, 
c. 3591, 34 Stat. 595 [U. S. Comp. St. Supp. 1907, p. 909], which pro- 
vide: 

"That any comuion carrier, railroad or transportation company receiving 
property for trnni-portation f)-oni a point iu ojie state to a jMiint in another state 
sliall issue a receipt or blll of ladinj; tlierefor and sliall be liable to the lawfnl 
liolder thereof for any loss. damage, or injury to such property eaused by 
it or by àhy common carrier, railroad, or transportation company to which sueli 
property may be delivered or oA'er whose line or Unes such property may pass, 
and uo contract, receipt, rule, or régulation sball e-\euipt such common carrier, 
railroad, or transfiortsition comijany from the liabllity hereby imposed: provid- 
ed, that uothing in this section shau deprive any hoidér of such receipt or bill 
of lading of any remedy or right of action which he lias under existlng law. 

"That the common carrier, railroad, or transportation company issuiiig such 
receiirt or b.ill of lading shall be entitled to reeover from the common carrier, 
railroad, or trausiwrtation company on whose line the loss, damage, or injury 
shall hâve been sustained the amount of such loss, damage or injury as it may 
be required to pay to the owners of such property, as may be evidenced by any 
receipt, judgment, or transcript thereof." 

The purpose of the suit is to hold the St. Louis & San Francisco 
Railroad Company, as the initial carrier, for losses sustained be- 
yond the terminus of its line, upon a bill of lading which con- 
tained a provision distinctly limiting the liability of the initial car- 
rier for losses which oecurred on its own line. Clearly the para- 
graph should not be struck out if the first paragraph of section 7 
of the 'Hepburn act quoted, supra, is constitutional ; for, in that 
event, the provision in the bill of lading limiting the défendants' 
liability to losses sustained on its own line must be disregarded, 
because against public policy; it being in conflict with the statute. 
Calderon v. Atlas Steamship Co., 170 U. S. 272-277, 18 Sup. Ct. 
588, 42 L. Ed. 1033; The Southwark, 191 U. S. 1-17, 24 Sup. Ct. 
1, 48 L. Ed. 65 ; McMullen v. Hoftman, 174 U. S. 648, 19 Sup. Ct. 
839, 43 L. Ed. 1117. 

The question is thus clearly presented whether the Congress had 
the povyer under the Interstate commerce clause of the Constitution 
to enact the statute quoted. No tribunal can approach the con- 
sidération of that question without a full sensé of its importance, 
both to the people and the railroads. If upheld, the limits of its 
far-reaching effects are scarcely to be comprehended in advance, 
and, of necessity, must resuit in a reconstruction of the method.s 
eniployed in the conduct of the stupendous volume of commerce it 
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so radically affects. It is a matter of public history, and was ad- 
mitted by counsel for the défendant at the argument, that abuses 
hâve for years been practiced by those in the control and manage- 
ment of the great transportation business of the country. The 
Congress, recognizing the oppressive conditions resulting from such 
abuses, determined upon a course of remédiai législation, and be- 
gan tentatively, step by step, to exercise its constitutional power 
of régulation. The questions which hâve grown out of this législation 
were new, complex, intricate, and difîficult, alwavs bordering close 
by the line of constitutional power, and the décisions of the great 
court of last resort upon thèse questions hâve been, if not obscure, 
exceedingly perplexing and difficult to reconcile with each other, 
and the judges themselves, oftener than otherwise, bave been al- 
most equally divided upon them, and not unfrequently those con- 
curring or dissenting hâve reached their conclusions upon distinctly 
différent lines of reasoning. This was, perhaps, to be expected. As 
far back as Gibbons v. Ogden, 9 Wheat. 1, 236, 6 L. Ed. 23, Mr. 
Justice Johnson, in bis separate opinion, said that: 

"It would be in vain to deny the possibility of the clashiiig and collision 
Uetween the measures of tlie two governments. The line cannot be drawn 
with pnfficient distinctnesig between the municipal power of tlie one and the 
commercial powers of the other. In some ]K)ints they meet and blend so as 
Kcarcely to admit of séparation. Hitherto the only remedy has been applied 
wliicli the case adniits ; that of a frank and candld co-operation for the gênerai 
good." 

Confronted by thèse perplexing conditions, the question stated, 
involving, indirectly, at least, immense interests, has been met 
with that deep sensé of responsibility it deserves, and has not been 
disposed of until it has been carefuUy and patiently considered. 
lîefore entering upon the considération of the question, it is per- 
haps well to say that no evil results that might follow from the 
enforcement of any législative act are, in any sensé, a test of its 
constitutionality. They involve questions of expediency only, 
which may be properly addressed to the législative l)ody which 
enacted the statute, but are to be disregarded by the courts unless 
they involve the power of such body to pass the act. 

The grant of the commerce power found in the Constitution is 

couched in thèse words: 

"Congress shall hâve power to regulate commerce with foreign nations, and 
among the several states, and with the Indian tribes." 

The power to enact the statute under considération must be 
found, if it exists, in that language. What is the "power to reg- 
ulate commerce among the several states"? Chief Justice Marshall, 
in Gibbons v. Ogden, 9 Wheat. 196, 6 L. Ed. 23, answered the ques- 
tion, and the answer has always been acquiesced in by the courts 
to this day. He said : 

"It is the power to regnlate ; that is. to prescribe the rnle by which com- 
merce is to be governed. This power, like ail others vested in Congress, is 
<-oniplete in itself, may be exercised to its utmost exter.t, and ackiiowledges no 
limitations, other than are prescribed in the Constitution. * * * if, as 
has always been understood, the sovereignty of Congress, though limited to 
î-pecific objecta, is plenary as to those objects, the power over commerce with 
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foreign nations, and among the several states, is vested in Côngress as abso- 
lutely as it would be in a single government, having in its Constitution tbe 
same restrictions on the exercise of power as are found in tbe Constitution of 
the United States." 

This définition was accepted by that great court in a very récent 
case of the utmost importance. Howard v. Illinois Central Rail- 
road Company et al., known as the "Employer's Liability Décision" 

(not yet officially reported) 38 Sup. Ct. 141, 52 L. Ed. . It is 

thus seen that there are no limitations to this commerce power 
except such as are found in the Constitution itself. To illustrate: 
This power to regulate commerce cannot be exercised so as to de- 
prive one of his property without due process of law, because that 
would violate the fifth amendment to the Constitution, which pio- 
vides, among other things, that no person shall be "deprived of 
life, _!iberty, or property without due process of law." Agai'n, it 
cannot be exercised so as to invade the reserved powers of the state, 
because that would violate article 10 of the Constitution, which 
provides that : 

"The powers not delegated to the United States by the Constitution, nor in- 
liibited by it to the states, are reserved to the states respectively, or the people." 

The récent décision upon the employer's liability act (Act July 
11, 1906, c. 3073, 34 Stat. 333 [U. S. Comp. St. Supp. p. 891]), How- 
ard V. Illinois Central R. R. Co., supra, is an illustration of this. 
There, in legislating under the commerce power, Côngress invaded 
the municipal powers reserved to the States; and hence the act 
was unconstitutional. Numerous other illustrations might be sug- 
gested, but they must find their origin always in th« Constitution, 
and nowhere else. 

In considering this statute it must be kept in mind that the rule 
is settled by a long and unbroken line of décisions, commencing 
shortly after the adoption of the Constitution, and always consist- 
ently followed, that no statute shall be declared unconstitutional 
except in a clear case ; that every possible presumption is in favor 
of its validity; that if a statute is susceptible of two constructions, 
one of which brings it within, a-nd the other forces it beyond, the 
constitutional power of Côngress, the former should be adopted; 
and that the burden of proof is upon those who affirm the uncon- 
stitutionality of an act of Côngress to show clearly that it is in 
viplation of the Constitution. It is not sufficient for them to merely 
raise a doubt. Hylton v. U. S., 3 Dali. 175, 1 L. Ed. 556; Légal 
Tender Cases, 13 Wall. 531, 30 L. Ed. 387; The Trade-Mark Cases, 
100 U. S. 96, 25 h. Ed. 550; Nicol v. Ames, 173 U. S. 514, 19 Sup. 
Ct. 523, 43 L. Ed. 786; Buttfield v. Stranahan, 193 U. S. 470, 24 
Sup. Ct. 349, 48 L. Ed. 535 ; The Sinking Fund Cases, 99 U. S. 718, 
35 L. Ed. 496; U. S. v. Coombs, 12 Pet. 76, 9 L. Ed. 1004. In 
Interstate, etc., R. R. v. Mass. (decided November 4, 1907, and not 
yet officially reported) 38 Sup. Ct. 36, 53 L. Ed. , the court said : 

"ït is not enough that the statute goes to the verge of constitutional power. 
We must be able to see clearly that it goes beyond that power. In case of 
real doubt a law must be sustained." 
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Moreover, the rule must always be borne in mind that by the 
very letter of the Constitution "Congress may make ail laws which 
shall be necessary and proper for carrying into exécution" thèse 
granted powers. The commerce power is one that is expressly 
granted, and Congress therefore has constitutional authority ex- 
pressly conferred to make ail laws necessary and proper for carry- 
ing it into exécution. Mr. Chief Justice Marshall said, in McCul- 
loch V. Maryland, 4 Wheat. 316, 4 L. Ed. 579, that : 

"If the act be legltimate and within tbe scope of the Constitution, ail means 
which are appropriate and which are, consequently, adapted to the end, which 
are not prohibited, may constitutionally be employed to carry it into eifect." 

It is important to note, also, that while décisions relating to the 
constitutionality of state statutes may throw much Hght on the 
subject now to be considered, nevertheless they do not détermine 
the limitations of the commerce power under the Constitution. On 
the contrary, many state statutes are held unconstitutional for the 
very and sole reason that they conflict with the commerce power 
under the Constitution. 

L,et us first examine critically the bill of lading sued on. For 
convenience thèse bills of lading are printed with blanks to be fill- 
ed in, and at the end is a long blank in which such notations as are 
necessary to complète the contract are made. This bill of lading, 
or so much of it as is pertinent to the matter under considération, 
when read as the contracting parties intended, is as foUows: 

"Smeltzer, Ark., July 19th, 1907. 

"Received from M. F. H. Smeltzer the following descrlbed packages in ap- 
parent good order: 525 six-basket erates peaches — O. R. loaded on car F. G. E. 
14,442, refrlgerator charges $74.25, consigned and marked to Robert T. Ooch- 
ran & Co., New York, N. Y., to be transported over the Une of the St. Louis 
& San Francisco Eailroad Company to St Louis station, and delivered in 
like good order to the care of the Big 4 and Empire Line, which Une is a part 
of the route to the place of destination of said freight, it being distinetly un- 
derstood; 'that the responsibility of each carrier shall not begin until it re- 
ceives the freight from the consigner or from a Connecting carrier and sJiall 
cease when it dellvers the same to a Connecting carrier or to the consignée. 

" 'The St. Louis & San Francisco Railroad Company guarantees that the 

rate of transportatlon from the place of shipment to ' shall not exceed 

the rate noted on this bill of lading and charges advanced by them, provided 
contents of said packages are correctly stated in the receipts (original and 
duplicate) on which this bill of lading is issued. This contract is subject to 
the following conditions: * * * when the words "Owner's Risk" or the 
letters "O. B," are noted on this bill of lading, the shipper assumes the risk 
of ail loss or damage to the property In the course of transportatlon, except 
that arising from carelessness of the carrier, its agents or employés. • » * 

" 'No carrier shall be responsible for loss or damage of any of the freight 
shipped, unless it is proved to hâve occurred during the time of its transit 
over the particular carrler's Une, and of this, notice must be given within 
thirty hours after the arrivai of same, at destination. * * * 

" 'AU freight shall be subject to transfer en route, as the necessities or con- 
venience of any carrier requires. * * * 

" The owner or consignée shall pay charges as per specifled rates upon the 
gowls as they arrive.' " 

On the face of this bill of lading it is clear that the défendant re- 
ceived "property for transportatlon from a point in one state to a 
point in another state," i. e., from Smeltzer, Ark., to St. Louis, Mo. 
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After so r'eceiving it, the merchandise, eo instanti, became the sub- 
ject of interstate commerce, and, as such, subject to the regulating 
power of Congress. When it was so received the act of June 29, 
1906 (the Hepburn act), was in full force and effect, and both con- 
tracting parties are conclusively presumed to hâve been acquainted 
with its provisions. If valid, it became incorporated into the con- 
tract as fully as if it had been written into the contract itself, and 
of necessity had the effect of striking down ail provisions in the 
contract in conflict with it. It would be a waste of time to cite au- 
thorities on this point. 

Bearing in mind, then, what has been said as to rules governing 
the courts in construing statutes with référence to the Constitu- 
tion, the inquiry is how, or in what respect, is the provision of the 
açt of June 29, 1906, quoted above, unconstitutional? This ques- 
tion involves an examination of that act. Def endant's counsel 
points to the first section of the act, where it is said: 

"And It shall be the duty of every carrier subject to the provisions of this 
act to provide and furnish such transportation upon reasonable request there- 
for, and to establlsh through routes and just and reasonable rates applicable 
thereto." 

Also to section 2 of said act, which is as follows : 

"That every common carrier subject to the provisions of this act shall file 
with thé Oommisslon created by this act and print and keep open to publie in- 
spection schedules showing ail the rates, fares and charges for transportation 
between différent points on its own route, and betvreen points on its own route 
and points on the route of any other carrier by rallroad, by pipe Une, or by 
wa ter when a through route ahd; joint rates hâve been establlshed. If no 
joint rate over the through route has been establisbed, the several carriers In 
such through route shall flle, print, and keep open to public Inspection, as 
aforesald, the separately establisbed rates, fares and charges applled to the 
through transportation. • • * The provisions of this section shall apply 
to ail traffle, transportation, and facUltles deflned In this act. • » * 

"No carrier, unless otherwlse provlded by this act, shall engage or partlcl- 
pate In the transportation of passengers or property, as deflned In this act, 
unless the rates, fares, and charges upon which the same are transported by 
said carrier hâve been flled and publlshed lu accordanee with the provisions of 
this Act • * •" 

Also to section 4 of this act, which is as follows : 

"Thte Comniission may also, after hearing on a complalnt, establlsh through 
routes and joint ta tes as the maximum to be charged and prescribe the divi- 
sion of such rates as herelnbefore provlded, and the terms and conditions under 
which such thri)ugh routes shall be opèratcd, when that may be necessary to 
give effect to any provision of this act, and the carriers complalned of bave 
refused or neglected to voluntarlly. establlsh such through routes and joint 
rates, provlded no reasonable or satisfactory through route exists, and this 
provision! shall apply when one of the Connecting carriers Is a water line." 

It is urged that the parts of the act quoted above, when taken in 
connection with the last two paragraphs of section 7 of the act 
quoted supra, operate to compel a common carrier to enter into con- 
tracts with other Connecting common carriers, and then holds the 
former liable for such losses as occur on the line of the latter, and 
that such compulsion is an invasion of the liberty to contract, which 
is guaranteed to ail perspns under the Constitution. 
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AU thèse provisions must be considérée! together. Ail that can 
be said of the first clause quoted is that it requires common car- 
riers subject to the provisions of the act "to establish through 
routes and just and reasonable rates applicable thereto." In doing 
this, the largest liberty of contract is left by this section, unrestrict- 
ed both as to rates to be established and as to the through routes, 
and the ternis of the routing the carriers are required to make. This 
is made clearer by the paragraph from section 6 quoted supra, 
whereby it is required of ail railroads subject to the provisions of 
the act to file with the Interstate Commerce Commission, and print 
and keep open to public inspection schedules showing ail rates be- 
tween points on its own route, and between points on its own route 
and points on the route of any other carrier by railroad where a 
through route and joint rates hâve been established; and, if no joint 
rate or through route has been established, the several carriers in such 
through route are required to print, file, and keep open to public in- 
spection the separately established rates applying to the through trans- 
portation; the efïect of which is that where the carrier fails for any 
reason to make joint rates over a through route ail carriers on the 
through route can comply with the law by printing, filing, and pub- 
lishing their separate rates over their own line, and no joint rates 
are required to be published unless through routes hâve been made. 
It must be said, therefore, that ail this paragraph of section 6 amounts 
to is to require the publication of rates, the constitutional power to 
do which I do not think is now disputed by any one. 

The paragraph quoted above from section 7 must be considered 
in connection with its context. In that section provision is made 
for the Commission to fuHy hear on complaint and fix the maxi- 
mum rates to be charged by any road subject to the provisions of 
the act, where it is found by the Commission that any régulation 
or practice of a carrier or carriers aiïecting such rate are unjust or 
unreasonable, or unjustly discriminatory, or unduly prefefential or 
prejudicial, or otherwise violative of the act. It then provides that 
when it has made an order fixing the maximum rate for a joint 
route, and the carriers interested cannot agrée as to how the rates 
should be proportioned between them, the Commission may, after a 
hearing, détermine and fix such proportion as each carrier should re- 
ceive. 

But the same paragraph, continuing. provides that when it may 
l>e necessary to give eîïect to any provision of the act, a carrier hav- 
ing refused or neglected to voluntarily establish through routes 
or joint rates, the Commission may, on complaint, "establish 
through routes and joint rates as a maximum to be charged, and 
prescribe the division of such rates as hereinbefore provided, and 
the térms and conditions under which said through route shall b*" 
operated" ; but the exercise of this authority conferred on the Com- 
mission is subject to the provision that "no reasonable or satisfac- 
tory through route exists." Can it be fairly said that thèse provi- 
sions of the act of June 29, 1906, do anything more than require of 
carriers engaged in Interstate commerce to make through routes 
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and joint rates, and in the event they néglect or refuse to do so, 
confers power on: the Commission to establish, after hearing, 
through routes, and fix maximum rates, subject, of course, to be 
reviewed by the courts? In this case, it does not appear that the Com- 
mission has ever established through routes or fixed any rates ; and 
hence the last paragraph is not apph'cable, and nothing is decided in 
regard thereto. 

It is sp much a matter of railroad history that through routes and 
joint rates hâve for a' long time obtained among ail the great Inter- 
state railroads that the court might well take judicial knowledge of 
it. The commerce pf the country cannot be safely and expeditiously 
carried on without them. They were the outgrowth of conditions 
that made them a logical necessity. The Congress hâve giv.en ex- 
pression to that fact by the provisions ref erred to. And can it be 
fairly said that in doing so it invaded the liberty of contract guaran- 
teed to ail persons under the Constitution ? 

What is this liberty of contract? In Patterson v. Bark Eudora, 
190 U, S. 176, 33 Sup. Ct. 831, 47 L. Ed. lOOS, the act of Con- 
gress passed December 21, 1898, 30 Stat. 763, c. 28 [U. S. Comp. St. 
1901, p. 3079], was under considération. It provided "that it shall 
be and is hereby made unlawful in any case to pay any seaman 
wages in advance of the tirtle when he has actually earned the same, 
or to pay such advance wages to any other person," and a viola- 
tion of this act was made a misdemeanor, and the law was made to 
apply to foreign vessels. The British bark Eudora violated this 
statute by pàying its seamen wages in advance. After the voyage 
it was sued by the seamen for such wages as had been paid them 
in advance. Their libel was dismissed by the District Court in 
Pennsylvania. On appeaî, the Circuit Court of Appeals certified 
two questions raised on the record to the Suprême Court of the 
United States. That court said : 

"But the main contention Is that the statute is beyond the power of Congress 
to enact, especially as applicable to foreign vessels. It is urged that It invadeg 
thé liberty of contract whlch Is guaranteed by the fourteenth amendment to 
the fédéral Constitution, and référence Is made to AUgeyer v. Louisiana, 163 
U. S. 578, 589, 17 Sup. Ct. 427, 431, 41 L. EM. 832, in which we said: 'Tho 
liberty mentioned In that amendment means not only the right of the citizen 
to be f ree from thé mère pbysical restraint of his person, as by incarcération, 
but the term is deemed to embrace the right of the citizen to be f ree in the en- 
joymeut of ail his faculties ; to be free to use them in ail lawful ways ; to live 
and work where he will ; to earn his livelihood by any lawful calling ; to pur- 
sue any livelihood Or avocation, and for that purpose to enter into ail contracta 
which may be proper, neeessary, and essential to his carrylng eut to a sue- 
cessful conclusion the purposes above mentioned.' Further, that even if the 
contract be one subject to restraint under the police power, that power is vest- 
ed in the states, and not in the gênerai government, and any restraint, if exer- 
cised at ail, can only be exercised by the state in which the contract is en- 
tered into ; that the only jurisdictlon possessed by Congress in respect to such 
matters is by virtue of its power to regulate commerce, Interstate and foreign ; 
that the régulation of commerce does not carry with it the power of con- 
trolling coiitracts Qf employment by those engaged in such service any more 
than it Includes the power to regulate contracts for service on Interstate rail- 
roads, or for the manufacture of goods which may be Intended for Interstate 
or foreign commerce, and, finally, that the valldity of a contract is to be de- 
tgrmined by the law of the place of performance, and not by that of the place 



8MELTZER V. ST. LOUIS & S. F. R. CO. 657 

of tbe con tract; that the oontract in this case was not one pntered Into in the 
United States, to be performed on board a Britlsli vessel, whlch is undoubtedly 
British territory, and therefore its validity is to be determined by Britisli law. 
and that, as conceded in the question, sustains its validity. We are unable 
to yield our assent to this contention. That there is, generally speaking, ii 
llberty of contract which is protected by the Fourteenth amendment may be 
conceded, yet such liberty does not extend to ail contracts. As sald in Frisbie 
V. United States, 157 U. S. 160, 165, 15 Sup. Ct. 586, 588, 39 L. Ed. 657: 'While 
it may be conceded that, generally speaking, among the inaliénable rights of 
the citizen is that of the liberty of contract, yet such liberty is not absolute 
and universal. It is wlthin the undoubted power of government to restrain 
some indlviduals from ail contracta as well as ail individuals from some con- 
tracts. It may deny to ail the right to contract for the purchase or sale of 
lottefy tickets ; to the minor the right to assume any obligations, except for 
the neeessaries of existence ; to the common carrier the power to make any con- 
tract releasing himself from négligence; and, indeed, may restraiu ail engagea 
in any eniployment from any contract In the course of that employment which 
is against public policy. The possession of this power by government in no 
manner conflicts with the proposition that, generally speaking, every citizen 
has a right freely to contract for the priée of his labor, services, or property.' 
* * * Contracts with sailors for their services are, as we hâve seen, ex- 
ceptional in their character, and may be snbjected to spécial restrictions for 
the purpose of securing the full and safe carrying on of commerce on the water. 
Being so subject, whenever the contract is for employment in commerce, not 
wholly wlthin the state, législation enforcing such restrictions comes wlthin the 
domain of Congress, which is charged witli the duty of protecting foreign and 
interstate commerce." 

It is thus seen that while the last sentence was obiter in that 
case, yet the Suprême Court gave its sanction to the doctrine that 
Congress has the power, under the commerce clause, to enact like 
législation applicable to those engaged in interstate commerce. In 
U. S,. V. Col. & Northwestern Railroad Company (not yet officially 

reported) 28 Sup. Ct. 331, 52 L,. Ed. , the Eighth Circuit Court 

of Appeals asserted the same doctrine. It said: 

"The power to regulate interstate commerce is as complète upon the land as 
upon the navigable waters of the nation, and congressional régulation upon 
the former must be interpreted by the same rules and enforced with the same 
eflflciency as like régulations upon the latter. In re Debs, 158 U. S. 564, 590, 
591, 15 Sup. Ct. 90O, 39 L. Ed. 1092." See, also, Buttfield v. Stranahan, 192 
U. S. 492, 24 Sup. Ct. 349, 48 L. Ed. 525. 

In Erisbie v. U. S., 157 U. S. 160, 15 Sup. Ct. 586, 39 L. Ed. 657, 
Frisbie was indicted under an act of Congress which made it a mis- 
demeanor to contract for, demand, receive, or retain for services 
rendered in procuring a pension any sum in excess of $10. It was 
contended the act was unconstitutional, because interfering with the 
price of labor, and the freedom of contract. The court said : 

"Congress being at liberty to give or withhold a pension may prescrlbe who 
shall receive it, and détermine ail the circumstances and conditions under whlch 
any application therefor shall be prosecuted. No man has a lega! right to a 
pension, and no man has a légal right to interfère in the matter of obtaining 
pensions for himself or others. ïlie whole control of that matter is wlthin 
the domain of congressional power. United States v. Hall, 98 U. S. 343, 25 L. 
Ed. 180. Having power to legislate on this whole matter, to prescribe the con- 
ditions under which parties may assist in procuring pensions, it has the equal 
power to enforce by pénal provisions compliance with its requirements. There 
can be no reasonable question of the constitutionality of this statute. See, 
also, Addyston Pipe & Steel Co. v. U. S., 175 U. S. 211, 20 Sup. Ct. 96, 44 !>. Ed. 
158 F.^42 
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136, where it is sald: 'TJnder tbe grant of power to Oongi-ess, coutaiued in ' 
section 8 of article 1 of the Constitution, "to regulate commerce with foreis" 
nations and among the seyeral states, and with Indian Trlbes," that body niiiy 
eaact such législation as shall declave void and prohibit the performance of auy 
eontract between Individuals or corporations where the natural and direct effect 
oi: such a eontract shall be, when carried out, to dlrectly, and not as a mère 
incident to other and innocent purposes, regnlate to any extent Interstate or 
forelgn commerc-e,' " 

One can scarcely read the Lottery Case (Champion v. Ames, 188 
U. S. 321, 33 Sup. Ct. 321, 47 h- Ed. 492), where many cases are 
coUated illustrating the extent to which Congress has gone in re- 
straining and rcgulating ihterstate commerce, and been sustMned 
by the Suprême Court, without the conviction that the act of June 
29, 1906, so far as the question . now being discussed is concerned, 
is not open to the objection that it invades the liberty of eontract 
guaranteed under the Constitution. In that case an absolute embargo 
vvas laid on the transportation of lottery tickets froni one state to 
another state. The same power has been frequently exercised as 
to foreign nations, as in the matter of the prohibition of the im- 
portation of adulterated teà (192 U. S. 492, 24 Sup. Ct. 349, 48 L. 
Ed. 525) ; and also as to the Indian tribes, as in the matter of the in- 
troduction and sale of liquors and the prohibition of white persons 
trading with the Indians iinless licensed to do so (93 U. S. 194, 22 
L. Ed. 846) ; and also among the states, as in the case of the pro- 
hibition of the introduction of diseased cattle from one state to an- 
other state. Other instances might be given, but thèse serve the 
purpose in View. If it be said that thèse cases relate to the health, 
morals, and \velfare of the people, and are in the nature of police 
régulations, the answer has already been given, that the commerce 
power is plenary, is not cbnfined or limited by the scope of the or- 
dinary police powers as they are exercised by the state, but is re- 
strained and liliiited only by the Constitution itself. The sover- 
eignty of the United States, within the powers enumerated and dele- 
gated to them by the Constitution, is as complète, plenary, and ab- 
solute as the same power was in the states before it was delegated 
by them, and is therefore not limited to the enactment of mère police 
régulations aflfecting the health, morals, and welfare of the people. 

In Buttfield v. Stranahan, 192 U. S. 492, 24 Sup. Ct. 349, 48 L. 
Ed. 525, Mr. Justice White, speaking for an undivided court, said : 

"The power to regnlate couunerce with foreign nations is expressly coaferred 
ui)on Congress, and boing an enumerated power is complète in itself, ackuowl- 
eiTging no limitations other than those prescribed In the Constitution. I^t- 
terv Case. Champion v. Anies, 188 U. S. 821, 3ô3--?.5(!, 23 Sup. Ct. 321. 47 L. Ed. 
492 : Leisy v. Hardin, 13"» U. S. 100, 108, 10 Sup. Ct. C81, 34 L. Ed. 128. M'hat- 
ever différence of opinion, if any, may hâve existed or does exlst concerning 
the limitations of the jtower, resulting froni other provisions of the Consti- 
tution, so far as Interstate connneree is concerned, it is not to be doubted that 
trom the beginning Congress has exercised a pleimry power in respect to the 
exclusion of merchandise brought from foreign countrles; not alone dlrectly 
by the enactment of embargo statutes, but Indlrectly as a necessary resiilt of 
provisions contalned in tarift législation. It has also, In other than tarifi' 
législation, exerted a police power over foreign couunerce by provisions whicli 
In and of theraselves amounted to the assertion of the right to exelude mer- 
chandise at discrétion. Thls Is illustrated by statutory provisions whlch hâve 
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been in force more than flfty years, regulating the degree of strength of drugs, 
medicines and chemlcals entltled to admission into tlie United States, and ex- 
ciuding such as did not equal the standards adopted. Act June 20, 1848, c. 
70, 9 Stat. 237 ; Rev. St. § 29.S3 et seq. LU. S. Comp. St. 1901, p. 1936 et seq.]. 
"Tlie power to regulate forelgn conunerce is certainly as efficacious as ttiat 
to regulate commerce wlth the Indian triljes. And thls last power was referred 
to in United States v. 43 Gallons of Whisky, 93 U. S. 188, 22 L. Ed. 846, as 
exclusive and absolute, and was declared to be 'as broad and free from restric- 
tions as that to regulate commerce with foreign nations.' In that case it 
was held that it was compétent for Cougress to exteud the prohibition against 
the milicensed introduction; and sale of spirituous liquors in the Indian country 
to terrltory in proximity to that occupied by the Xndians, thus restricting com- 
merce w'ith them. We entertain no doubt that it was compétent for Congress, 
by statute, under the power to regulate forelgn commerce, to establish stand- 
ards and provide that no right should exist to Import teas from foreign coun- 
tries into the United States, unless such teas should be equal to the standards." 

In the Lottery Case, supra, the court said: 

"The act of July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], 
known as the 'Sherman Anti-Trust Act,' and whlch is based upon the power of 
Congress to regulate commerce among the states, is an illustration of the propo- 
sition that régulation may take the form of prohibition. The ob,1ect of that 
iict was to protect trade and commerce against unlawful restraints and 
œonoiwlies. To aeconiplish that object Congress declared certain contracts 
to be illégal. That act, in effect, prohibited the doing of certain things, and 
its prohibitory clauses hâve been sustalned in several cases as valid under the 
power of Congress to regulate Interstate commerce. United States v. Trans- 
mission Freight Association, 166 U. S. 290, 17 Sup. Ct 540, 41 L. Ed. 1007 : 
United States v. Joint Trafic Association, 171 U. S. 50,5, 19 Sup. Ct. 25, 43 L. 
Ed. 259 ; Addyston Pipe & Steel Company v. United States, 175 U. S. 211, 20 
Sup. Ct. 96, 44 L. Ed. 136. In the case last named the court, referring to the 
power of Congress to regulate commerce among the states, said: 'In Gibbons v, 
Ogden, supra, the power was declared to be complète in Itself, and to acknowl- 
edge no limitations other than are prescribed by the Constitution. Under this 
grant of power to Congress, that body, in our judgnient, may enact such légis- 
lation as shall déclare void and prolîibit the performance of any contract be- 
tween individuals or corporations where the natural and direct effect of such 
a contract will be, when carried ont, to directly, and not as a mère incident 
to other and innocent purposes, regulate to any substantial extent Interstate 
commerce. (And when we speak of Interstate we also include in our meaning 
foreign commerce.) We do not assent to the eorreotness of the proposition that 
the con.stitutional guaranty of liberty to the individual to enter into private 
contracts liniits the power of Congress and prevents it from legislating upon 
the subject of contracts of the class mentioned. The power to regulate Inter- 
state commerce is, as stated by Ohief Justice Marshall, fuU and complète in 
Cougress, and there is no limitation in the grant of the power which excludes 
private contracts of the nature in question from the jurisdiction of that body. 
Nor is any such limitation contained in that other clause of the Constitution 
which provides that no person shall be deprlved of life, liberty or property 
without due process of law^' Again: 'The provision in the Constitution does 
iiot, as we believe, exclude Congress from legislating with regard to contracts 
of the above nature while in the exercise of its constitutional right to regulate 
commerce among the states. On the contrary, we think the provision regard- 
ing the liberty of the citizen is, to some extent, liniited by the commerce clause 
of the Constitution, and that the power of Congress to regulate Interstate com- 
merce comprises the right to enact a law prohibiting the citizen from euterlng 
into those private contracts which directly and substantially, and not merely 
indirectly, rensotely, incideutally, and collaterally, regulate to a greater or Iwc 
degree commerce among the States." See, also, Mlnn. Iron Co. v. Kliue, 199 U. 
S. .593, 26 Sup. Ct. 159, 50 L. Ed. 322. 

The ijext contention is that the first paragraph of section 7, 
supra, frOiii the act of June 29, 1906, is in violation of the fifth 
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amendment to the Constitution, which prevents any person from 
being deprived of his property without due process of law, in that 
it makes the initia] carrier liable for any loss that may occur on the 
Hne of the Connecting carrier on a through route. Assume that it 
makes the initial carrier Hable for losses which occur by reason of 
the négligence of Connecting carriers, and that the initial carrier is 
deprrved of the right to contract against the négligence of the Con- 
necting carrier. This being so, does this statute go any further 
than the statute known as the "Employer's Liability Act"? Before 
the passage of that act the carrier could not be held liable for an 
injury to an employé engaged in interstate commerce, resulting 
from the négligence of a fellow servant. But that act changed the 
rule in that respect, and gave the injured employé a right of ac- 
tion against the master, although the master was free from any 
négligence that contributed to the injury. Although that act w^as 
held void, because it blended interstate with intrastate commerce so 
that the two were inséparable, yet six of the nine judges held (the 
very point suggested being undCr considération) that, if the act 
had been confined to employés engaged in interstate commerce, it 
would hâve been constitutional. The same rule has been changed 
in the same way in almost ail of the states, and is upheld without 
question. Minn. Iron Co. v, Kline, 199 U. S. 593, 26 Sup. Ct. 159, 
50 Iv. Ed. 323 ; Mo. Pac. Ry. Co. v, Mackay, 127 U. S. 205, 8 Sup. Ct. 
1161, 32 L,. Ed. 107. In thèse cases state statutes were under con- 
sidération, and a priori an act of Congress of like purport would be 
upheld under the commerce clause. But at most the act under 
considération is only declaratory of what the law was already, as 
it had been interpreted by the courts of many jurisdictions before 
the passage of the act of June 29, 1906, as we shall see later. 

But it is urged that the last paragraph of section 7, quoted 
above, is open to the same objection, i. e., that it violâtes the fifth 
amendment, because it makes the "receipt, judgment, or transcript" 
of the case in which payments made by the initial carrier to the 
shipper for property that is lost on the Connecting carrier's line 
conclusive of the right to recover against the latter. It will be time 
enough to consider that question when presented in some case 
wliere it is necessarily involved. It is not involved in this case, 
and can never be, for the reason that this case is brought against 
the initial carrier. It may, however, be remarked in passing, that 
the right of action over against the Connecting carrier, by the initial 
carrier, for losses on the former's line existed, as we shall see later, 
in many jurisdictions before the passage of the act of Jùne 29, 1906. 
The courts, when called upon to conStrué that paragraph, may con- 
clude that it only created a rule of évidence, at most prima facie. 
Wintor V. State, 77 Ark. 143, 91 S. W. 7; Adams v. New York, 
192 U. S. 585,' 24 Sup. Ct. 372, 48 L. Ed. 575. In the last case it 
was held that it is "withih the statutory power of the state to pre- 
scribe the évidence v^^hich is to be received in the courts of its own 
government." Nothing, however, is decided on the question, for 
the reasons already stated. I may add, in passing, that if the courts 
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should hold the last paragraph of section 7 of the act of June 20, 
1906, void because it violâtes the fifth amendment to the Consti- 
tution, still, the preceding paragraph of that section (now in ques- 
tion) would not, necessarily, fall, because the two paragraphs are 
separable, the vaUdity of the former in no sensé depending upon 
the validity of the latter. 

But there is another aspect of this case that cannot be overlooked 
in considering this motion. Suppose it should be admitted that 
the contention of defendant's counsel is sound, and that the provi- 
sions of the statute quoted, when considered together, operate to 
compel défendant to enter into the contract for the shipment of the 
fruit over through routes upon joint rates established by or under 
compulsion of law, and that it is prohibited by that law from con- 
tracting against Uability beyond its own hne, and that this was 
a violation of its liberty to contract! How is the compulsion in 
this case made to appear? It does not appear in the complaint or 
bill of lading. As to whether the contract for the shipment was 
voluntarily made or made under compulsion is a question of fact, 
upon which both parties are entitled to be heard. It cannot be pre- 
sumed that it was made under compulsion, because there is nothing un- 
usual in through-routing or joint rates. Substantially this form of con- 
tract was in use long before the act of June 29, 1906, was passed, and 
containing,as in this case, provisions against the liability of the initial 
carrier beyond its own line. The books are replète with such cases, con- 
struing such contracts, and conflicting conclusions hâve been reached as 
to the liability of the initial carrier. 48 N. H. 339, 2 Am. Rep. 243. For 
aught that appears, how can the court know that the arrangement 
for through routes and joint rates in this case was not made, be- 
tween the initial carrier and the Connecting carriers, long before 
the act of June 29, 1906, was passed, and this very contract made 
under such an arrangement? In that event the only question would 
then be, whether the provision in the act of June 29, 1906, striking 
down the right of a railroad to contract against loss beyond its own 
line, was valid. To state the matter in another form, this contract, 
we will assume, was made voluntarily and not under compulsion ; 
it was to transport freight from a point in one state to a point in an- 
other State ; the Hepburn act in such case made the initial carrier 
liable for ail loss or damage to the freight, whether it occurred on 
its own line or Connecting lines. Is such an act, in such a case, void ? 
To state the question, it seems to me, is to answer it, for the simple 
reason that the Hepburn act, being in force, became a part of the 
contract, and ail other parts of the contract in conflict with it were 
stricken down by the act. 

But let us look further as to what obligations were assumed in the 
bill of lading sued on. Did this bill of lading obligate the initial 
carrier to deliver the shipment of fruit to the consignée in New 
York, or was it discharged from ail responsibility when it deliver- 
ed the fruit to the Big 4 railroad at St. Louis station ? If its obli- 
gation required it to deliver the goods to the consignée at New 
York, is it not responsible to the shipper, independent of the Hep- 
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burn act without regard to wliere the loss occurred? It is a 
principle of law that no one can contract against his own négligence, 
and the carrier is the insurer of the goods in transit a'gainst every- 
body, except the act of God and the public enemy. 17 Wall. 357- 
381, 21 L. Ed. 627. If the carrier undertakes to deliver the goods 
at a point requiring them to pass over Connecting lines, are not 
such lines the carrier's agents, and why is not the carrier as much 
bound for its agent's négligence as for its own? The complaint 
and the bill of lading taken together show that the shipment of 
peaches was received by the défendant at Van Buren, Ark., con- 
signed to Robert T. Cochran & Co. of New York, care of Big 4 
and Empire line; that the freight and icing charges were agreed 
upon covering the shipment to the point of destination ; that the 
fruit was to pass over defendant's line to St. Louis station, and 
there to be delivered to the Big 4 railroad, the initial carrier guar- 
anteeing the rates and charges to point of destination. The right 
to transfer the fruit en route, when the necessities of any carrier re- 
quired was reserved in the contract made with the initial carrier; 
the charges were to be paid by the consignée on arrivai at New 
York, r Let us examine this contract in the light of the adjudicated 
cases, and see what construction shall be placed upon such a bill 
of lading, and how the questions above suggested should be an- 
swered. 

In Taylor, Cleveland & Company v. L. R. Miss. River & Texas R. 
R. Co., 32 Ark. 393, 29 Am. Rep. 1, the court said that the initial 
carrier can stipulate against liability for loss beyond its own line. 
R. R. Co. V. Lockwood, 17 Wall. 357, 21 L. Ed. 627. The facts in 
that case were very similar to those in this case. The common-law 
rule is exactly the reverse. R. R. Co. v. Lockw'ood, supra. In 
Railroad Co. v.. Lockwood, Mr. Justice Bradley, whose érudition 
enabled him to adorn any subject he treated, reviewed the déci- 
sions of a large number of the states, as well as the décisions and 
the course of législation in England on this subject, and deduced 
therefrom, among other things, the foUowing principles of law r 
First, a common carrier can stipulate against its common-law liabil- 
ity as long as the stipulations are reasonable and just, but it can- 
not stipulate against its own négligence, or that of its servants or 
agents; second, a cOmrnon carrier cannot, by stipulation, lose its 
character generally as such and become a mère bailee; third, the 
fédéral courts are not bound by state décisions in this class of cases, 
it being a commercial question. That case did not involve the liabil- 
ity of an initial carrier beyond its own line; but the case of R. 
R. Co. v. R. R. Co., 110 U. S. 688, 4 Sup. Ct. 185, 28 L. Ed. 291, does; 
involve that v«ry question, and the court said: 

"At couinion law, a carrier iB not bouna to carry except on his own line, 
and we tliink it right clear that if he çontracts to fjo beyojid he may, in the 
absence of statutory régulations to the contrary, detevmiue for himself what 
agencies he will etaploy. His contract is équivalent to an extension of his line 
for the purposes of the contract, and If heholds himself ouf as a carrier beyond 
the Iine,;so that, he may be required to darry In that way for ali alike, he 
inay nevertheless confine himself in earrying to the partieular route he chooses 
to use. He puts himself in no worse position, by exteuding his route with the 
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help of others, tliau lie would oceupy if tlie means of transpovtation einployed 
were ail his owu. Ile certainly may seleet hls own agencies and hls owu asso- 
ciâtes for doing liis owu woiiv." 

In Railroad Co. v. Pratt, 22 Wall. 123, 22 L. Ed. 827, the suit was 
brought in Massachusetts by attachment, against the Ogdensburg 
& Lake Champlain R. R. Co., a New York corporation, which was 
the initial carrier, to recover from that company damages for the 
loss of certain horses shipped by plaintifï, who had put them in two 
cars of défendant company in New York, and which were burned 
to death, not on the defendant's road, but on the Vermont Central 
Railroad, a Vermont corporation Connecting with the former, but 
not belonging to the same corporation. The Vermont railroad. 
near the southeastern boundary of Vermont, connected with anoth- 
er road which entered Boston. The horses were shipped from Pots- 
dam, N. Y., to Boston, over thèse three roads. The contract price 
was $85 per car to Boston, and the contract itself is substantialh' 
the same as the one in this case, except there seems to hâve been 
no express contract limiting the liability to the road on which the 
loss occurred. The fire which burned the cars resulted from a de- 
fective roof on the cars, which permitted the sparks to ignite the 
hay placed in them for the horses to stand on. The court said : 

"First. As to the power of tlie railroad company to c-ontract as a common 
carrier for the transiX)rtation of property beyond tbe terminus of its own 
road. ïhe distinction between the liability of a carrier, in cari*jMng goods upou 
its own Une, and In forwarding them when the dnty to carry is at an end, is 
well defined. In the lauguage of Mr. .lustiee Davis, in Railroad Company v. 
.Manufacturing Company, 'it is the duty of the carrier, In the absence of any 
spécial contract, to carry safely to the end of his Hue, and to deliver to the 
uext carrier in the route beyond. * » * ' Xhe fair resuit of tbe American 
cases limits the carrier's liability as such, when no spécial contract is nmde. 
to hls own line, although there are cases which hold the liability as continu- 
iug the same througliout the whole route, and such is the lîSigUsb doctrine. 
A discussion on this point is unnecessary, as tbe judge on the trial held tbe 
rule as we-have stated it, and as was most favorable to the défendants. Ile 
charged the jury tbat the défendants were only liahle upon a contract to he 
provfd that they liad assumed a liability beyond tbat imposed by law. * * « 
Assuming the case to stand upon the gênerai principles ai)plicable to the ques- 
tion, the doctrine that a railroad company may suliject itself to the obligations 
of a carrier beyoud its own line has been distinctly held in the stato of New 
York, wbere this contract was made ; in the state of Massachusetts, wUere its 
j)erformance was to be completed ; and in tbe state of Vermont, wbere the 
iilleged iujury occurred. In the case of Burtis v. Buffalo & St. Lawrence Rail- 
road, 24 N. Y. 2G9, it w^is held that this prineiple applied to Connecting roads 
extending beyond the limits of tbe state. ïhe single exception to tbis holding, 
so far as we are aware, is in tbe state of Connecticut, wbere the contrary has 
been held by Its Suprême Court. This case, bowever, does not stand upon the 
gênerai prineiple only. By the statutes of New York it is enacted as foUows: 
'Any railroad company receiving freigbt for transportation shall be entitled 
to tbe same rights and subject to the same resi)onsiblIities as connnon car- 
riers. Whenever two or more railroad compauies are connected togetber, any 
company owning eitlier of said roads receiving freight to be transi)orted to 
any place on the line of either of said roads so connected sball be liable as 
common carriers for the delivery of such freight at such place. In case any 
such company sball hecome liable to pay any sum by i-eason of the neglect of 
auy other company or compauies, the c<)m))auy paying such sum nuiy collect 
tbe same of tbe company by whose negloct it became so liable.' This statute 
is dcdared by Rnpallo, J., in Root v. Great Western Railroad, 45 N. Y. 524, to 
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be declaratory merely. We do not see tliat there is room to doiibt the powér 
of the eompany to make the eontract in question." 

So hère, I think the act declaratory merely, as to this précise 
point. The court then considered the question whether there was 
évidence to show that the initial carrier contracted to transport the 
horses beyoïid its own terminus, and over other roads, to Boston. 
There was oral évidence, and the waybill was aiso introduced. The 
court said : 

''This évidence shows that the oral engagement was 'to carrj' Lis horses to 
Boston,' not to carry to Rouse's Point and thence to forward to Boston, biit 
'to carry' as well and as fully over the Vemiont and Slassachusetts roads as 
over the Ogdensburg road. Again, a spécifie priée was agreed upon for trans- 
jwrtation over the whole route. This was in accordance with tlie practice, 
and whether paid at Potsdam or at Boston was unlmportant. This practice 
had been continued for years, and the jury had the right to hold the coutract 
to be the same, without référence to prépayaient or postpayment. The jury 
were justified in inferring that where a carrier fixes a price for transportation 
over the whole route, that be niaises the entire eontract bis own. One who 
carries simply over his own Une, and thence forwards by other lines, would 
ordlnarily, the jury may say, malce or çollect his own charges and leave the 
remaining charges to be collected by those perforuiing the remaining service. 
Receipt.of the entire pay affords a fair presuniption of an entire eontract. 
The language of the waybill is quite expressive. It describes 'merchandise 
transportêd * * * from Potsdam to Boston.' 'Transported' or 'carried' are 
équivalent terms, and quite distinct from the Idea of forwarding. Whether 
loolied upon as a eontract, or as a déclaration, or as an admission simply, the 
waybill furnishes évidence that the Ogdensburg Company undertook to carry 
the horses to Boston. In Koot y. Great Western, in speaking of the eontract 
to transport as a common carrier over other Unes, the court say: 'Such an uu- 
dertaking may be established by' express eontract, or by showing that the Com- 
pany held itself out as a carrier for the entire distance, or received freight for 
the entire distance, or other circumstances indicating an understanding that 
it was to carry through.' We thinlc there was compétent évidence before 
the jury that the conipany undertook to carry this property to Boston, and the 
jury hàving found such to be the fact, the other companies are to be deemed 
the agents of the défendants, for wbose faults they are responsible." 

The question is considered, then, whether the Vermont road was 
the agent of the initial carrier, and the court said : 

"The authorlties sustain the position taken by the judge at the trial. In 
New Jersey Steam Navigation Conipany v. Merchants Bank, 6 How. 344, 12 
L. £,à. 465, Mr. Justice Nelson says: 'If it is compétent at ail for tlie carrier 
to stipulate for the gross négligence of himself and servants or agents in the 
transportation of goods, it should be required to be done at least in terms that 
would leave no doubt as to the meaning of the parties.' To this elïect are the 
New York and Massachusetts cases before cited. In Railroad Conipany v. 
Manufacturing Company, 16 Wall. 318, 21 L. Ed. 297, it was declared that the 
court did not intend to relax the rule by which the liability of carriers was 
established. In Railroad Company v. Lockwood the followiug, ainong other 
propositions, were reiterated and established by the unanimous judgment of 
the court: (1) That a common carrier cannot lawfully stipulate for exemption 
from responsibility wlien such exemption is not just and reasonable in the eye 
of tbe law. (2) That it is not just and reasonable in the eye of the law for a 
common carrier to stipulate for exemption from responsibility for the négligence 
of himself or his servants. The judge at the trial of this case might bave gone 
much further than he did, and hâve charged that If the jury found the eom- 
pany to hâve been négligent and careless in furnishing cars, they would not 
be relleved from responsibility, although there had been an agreement that 
they should not be liable therefor." 
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Bank of Kentucky v. Adams Express Company, 93 U. S. 174, 23 
L. Ed. 872, is a case strongly in point. The Southern Express 
Company had received in New Orléans, La., two packages of money 
to be delivered to certain banks in Louisville, Ky. That company 
conveyed the packages to Humbolt, Tenn., and delivered them to 
the Adams Express Company, which was also the agent of the 
Southern Express Company between Humbolt and Louisville. By 
reason of the négligence of the railroad company over which the 
packages were being carried, a trestle gave way, the car was précipitât- 
ed below, the messenger disabled, and the packages burned by fire 
which started from the locomotive. The ordinary agreement between 
the express companies and the railroad company for transporting ex- 
press matter subsisted, and the two express companies were shown 
to be engaged in transporting the packages from New Orléans to 
Louisville, Ky. The question was whether the railroad company 
was the agent of the express company and therefore the express 
companies liable, or was the railroad liable because of its own nég- 
ligence to which the loss was directly attributable. The court said : 

"The railroad company, in transporting the messenger of the défendants and 
the express matter in his charge, was the agent of somebody ; either of the ex- 
press company, or of the shippers or consignées of the property. That it was 
the agent of the défendants is quite clear. It was employed by them and 
paid by them. The service it was called upon to perform was a service for the 
défendants; a duty incumbent upon them, and not upon the plaintifïs. The 
latter had nothing to do with the employment. It was neither directed by 
them, nor had they any control over the railroad company or its employés. 
It is true the défendants had also no control over the company or its servants ; 
but they were its employers, presumably they paid for its service : and that 
service was directly and immediately for them. Control of the conduct of an 
agency is not in ail cases essentlal to liability for the conséquences of that 
conduct. If any one is to be affected by the acts or omissions of persons em- 
ployed to do a particular service, surely it must be he who gave the employ- 
ment. Their acts become his, because done in his service and by his direction. 
Moreover, a common carrier who undertakes for himself to perform an entire 
service has no autliorltj' to constitute another person or corporation the agent 
of his c-onsignor or consignée. He may employ a subordiriate agency ; but it 
must be subordinate to him, and not to one who neither employa it nor pays 
it, nor has any right to interfère with it." 

The court held the express companies liable, saying : 

"Public policy demands that the right of the owners to absolute security 
against the négligence of the carrier, and of ail persons engaged lu performing 
the carrier's duty, shall not be taken away by any réservation in the carrier's 
receipt, or by any arrrangement between him and the performing company." 

This doctrine is ably fortified by the case of Nashua Lock Com- 
pany V. Worcester and Nashua Railroad Company, 48 N. H. 339, 2 
Am. Rep. 342. The opinion was delivered in 1869. In that case the 
authorities in England and America are collated, considered, and 
weighed in the light of reason and authority, and the convenience and 
necessities of commerce at that day, and the conclusion is this : 

"Where several common carriers are associated in a continuons line of trans- 
portation, and, in the course of the business, goods are oarried through the con- 
nected line for one price under an agreement by which the freight money 
Is divided among the associated carriers, in proportions flxed by the agree- 
ment ; if the carrier at one end of the line receives goods to be transported 
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through rtniked for a consignée at the otlier end of the liue, and on delivery 
of the goods takes pay for transportation tlirough, the carrier who se reeelves 
the goods is bound to carry them, or see that they are carrled to their final 
destlhàtion, aud Is liable for an accidentai loss happening in any part of the 
eonneeted Une." 

I neecj. not multiply àuthorities, or take up further time in this 
matter. This court is bound by the cases in 110 U'. S. 688, 4 Sup. 
Ct. 185, 38 L. Ed. 391, and 33 Wall. 133, 33 L. Ed. 837, and the 
case in 48 N. H. 339, 3 Am. Rep. 243, has his unqualified approval. 

In the case at bar the bill of lading contains this provision : 

"When the words 'Owner's Blsk' or the letters 'O. B.' are noted on this bill 
of lading, the Nipper assiunes the risk of ail loss or damage to the property lu 
the coîirsè of transportation,' except that arislng from carelessness of the car- 
rier, Its agents or employés." 

It will thus be seen that there was no effort, in this case on the 
part of the initial carrier to contract against its Qwn carelessness, 
or that of its agents or employés. I conclude that prima facie the 
Big 4 and the Empire lines where, under this contract as it now ap- 
pears of record, the agents of the défendant, and that it could not 
contract against its liability for the négligence of its own agents, 
and that the seventh section of the act of June 29, 1906, strikes down 
the provision in the bill of lading exempting the défendant from lia- 
bility for loss occurring on the lines ôf its agents or Connecting car- 
riers. 

In Minnesota Iron Co. v. Kline, 199 U. S. 593-598, 36 Sup. Ct. 
159, 50 L. Ed. 333, that court said : 

"It was not argiied that the stature was bad as interfering unduiy with free- 
doiu of contract. Tliere is no doubt that that freedoni may be limited where 
there are visible i-easons of public policv .for the limitation. Hblden y. Havdx: 
]0S> U. S. 366-391, 18 Sup. Ct. 388, 42 L.' Ed. 780." 

Instances of this may be found under the décisions based on 
State statutes. Hooper v. California, 155 U. S. 648, 15 Sup. Ct. 
207, 39 1 Ed. 297; Holden v. Hardy, 169 U., S. 366, 18 Sup. Ct. 388, 
42 L.' Ed.. 780. Orient: Ins. Co. v. Daggs,, 173 U. S. 557, 19 Sup. 
Ct, 281, 43 L. Ed. 552 ; Ozan Lbr. Co. v. Union Co. Nat. Bank of 
Ind. (not yet ofïicially reported) 28 Sup. Ct. 89, 52 E. Ed. — . 

The Congress recôgnizé the diiîficùlty .shippers, especially srnall 
shippers, hafl when goods were lost, and especially when they 
weredamagèd.to trace the goods and fix the liability and recover 
their loss. Not unfrequently : the elïort to do so involved more 
time and expense than the value of the goods damaged or lost. It 
recognized the additional fact that the facilities of the initial car- 
rier were much greater than those of the shipper to locate the goods 
and fix the Hability for loss or damage, and that it was, at ail 
eventfe, easily within the power of the carriers to adopt methods by 
which it could be donc; methods, too, which ' were absolutely de- 
nied thé shippers by fea'sondf manifestly insuperable obstacles and 
conditions. Thé évident 'purpose of Congress in the enactment of 
the statute under considération was to enable the shipper to hâve 
recourse to the receiving carrier, and leave it to its recourse upon 
the particular Company which inflicted the injury. The act, I 
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tliink, rests on a substantial and visible reason of public policy, 
which must address itself to every fair mind cognizant of the con- 
ditions which inspired this remédiai législation regulating the im- 
mense volume of Interstate commerce in this vast country. I do 
not share the evil forebodings of the learned counsel for défend- 
ant in respect to this statute, if upheld by the court ; but, if I did, 
the resuit could not be otherwise. The question is not orie of policy; 
it is one of law. I do not think it is in conflict with the Constitu- 
tion for any reason; but clearly within its constitutional purview. 
The motion is overruled. 



WAILES V. DAVIBS et al. 

(Cu'<'uit Court, D. Nevada. December 23, 1907.) 

No. 814. 

1. Mines and Mikebals— Location or AIining Claims— Necessity of Record- 

ING CEKTIFICATE. 

Comp. Laws Nev. 1900, § 210, providing for the recording of certificates 
of location of mining chiims, is direetory only, and, where tlie doing of 
the acts requived to raake a valid location is fully proved by otheu testi- 
mony, it will not be Uivalidated by a failure to record a certiflcate thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mines and Min- 
erais, §§ 4.5-50.] 

2, SAIIE— POBFEITUHE OF CLAIMS— BUEDEN OF PBOOF TO ESTABLISII. 

The burden of proof is alwayg upon the party seeking to establish the 
fovfeiture of a mining clalni, and the proof inust be clear and convin- 
cing that the owner has failed to comply with the law. 

S. SAMÉ— ASSESSMENT WOBK— ChAKACTEE OF WORK REQUIEED. 

Rev. St. § 2324 [U. S. Comp. St. 1901, p. 1426], which requires that not 
less than .$100 worth of labor shall be performed or Improvements made 
on a mining claim during each year, does not specify the kiud of labor, 
and labor expended in extracting ore from the claim is withiu the requlre- 
ment. It is only when labor is performed without the boundaries of the 
claim that its eharacter becomes material, and in that case it must tend 
to the development or iniprovement of the claim or it will not eount. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mines and Min- 
erais, §§ ôl-.")^.] 

4. SaME— Cl.AlM OWNED BY CORPORATION — WOEK DONE BT StOCKIIOLDER. 

A stockholder in a mining conipany has such a bénéficiai Interest in the 
eorporate property that any mining work done by him on unpateuted 
claims of the comjiany must be counted as représentation work, and if 
sufficient in amount, and doue at the proper time, will pvevent a forfeiture 
of the claims. 

Ck Pe.\udulent Conveyances— Sufeeking Loss op Peoperty— Mines— Relo- 
cation To Defbacu Ceeditoes — î>fect in Equity. 

On December 29th, défendant obtained a judgment against a mining 
eonipany, and on tlie next day an exécution was issued and levied on un- 
patented mining claims of the company, urider which the claims were sold 
and purchased by défendant. On January Ist, following the levy, com- 
plalnant, at the instance of one of the stockholders of the company and 
with the eonnivance and assistance of others, relocated such claims, claim- 
ing tliat they had been forfeited by the failure of the company to do tho 
required assessment work for the preceding year. In fact a sufficient 
amouut of work had been doue on some of the claims by the stockholder 
procuring the reloeation, and his purpose was to defeat the collection of 
flèfeudant's judgment, of wlilch purpoae complainant had actual ou con- 
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structlTe knowledge. Held that, under Comp. Laws Ner. | 2708, wticli 
proyides that ail conveyances with intent to hinder, delay, or defraud 
créai tors , are vold as agalnst sucU creditors, as well as under the commou 
law, tbe attempted relocation was fraudulent, aud tliat a court of equity 
would uot grant complainant relief by quleting liis title as against de- 
fendant. 

In Equity. 

Henry K. Mitchell, for complainant. 
Alfred Chartz, for défendants. 

FARRINGTON, District Judge. This is a suit to quiet title to cer- 
tain mining claims in Eurêka county, Nev. Prior to January 1, 1905, 
the entire property, consisting of 11 claims, known as the Amazon, 
Prince of Wales, Copper Glance, Jefferson, Copper Nut, Copper King, 
Copper Boit, Daisy, St. Denis, Blue Jay, and Black Bird, belonged to 
the Whalen Consolidated Copper Mining Company, an Illinois corpora- 
tion. December 29, 1904, the défendant Davies obtained a judgment 
in the District Court of the Third Judicial District of the state of 
Nevada, in and for the county of Eurêka, against said company, for 
the sum of $l,'î'93.7'<'. December 30, 1904_, exécution was issued, and 
on the following day it was levied on the mining claims just mentioned. 
Februkry 18, 1905, ail of thèse mining claims were purchased on exé- 
cution sale by défendant Davies. It is alleged that complainant Wailes 
relocated each of said mining claims January 1, 1905 ; also, that each 
claim so relocated had been abandoned by the Whalen Consolidated 
Copper Mining Company. 

1. No issue has been raised as to the regularity of the exécution 
sale, and although there has been some contention as to the time when 
the relocations were made, and the discovery work done, still the 
weight of testimony is to the effect that stakes were erected, monu- 
ments placed, corners marked, and the discovery work done on each 
daim alleged to hâve been relocated by Wailes, in strict accordance 
with law. Whether the statute relating to the certificates of location 
(Comp. Laws Nev. § 210) was observed with equal strictness is open 
to question; but any discussion of that subject, under the récent déci- 
sion of this court in the case of Zerres v. Vanina (C. C.) 134 Fed. 610, 
and under the still more récent décision of the Suprême Court of the 
State of Nevada in the case of Ford v. Campbell, 92 Pac. 206, would be 
unprofitable. The doing of the acts required by law has been estab- 
lished by testimony of men actually employed in the work, and the ad- 
ditional proof which might hâve been afforded by properly drawn and 
recorded certificates of location is unnecessary. The locations also 
appear to hâve been based upon a discovery of valuable minerai within 
the limits of each claim. 

2. The next questions bring us to the real issue in the case. Was the 
mining ground so relocated open to relocation ? Had the Whalen Con- 
solidated Copper Mining Company forfeited or abandoned its claims 
by failing to do the annual labor required by law for the year 1904? 
If the answer is in the négative, the mines were the property of the 
company, and défendant must prevail by virtue of the exécution sale. 
On the other hand, if the annual labor was not performed, complainant 
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must prevail by virttie of his relocations, unless it should appear that 
he obtained tbe property in such a manner that a court of equity can 
afford him no relief. The burden of proof is always upon the party 
seeking to establish the forfeiture of a raining claim. Courts hâve al- 
ways been very reluctant to enf orce forfeitures ; "they hâve settled the 
doctrine that a forfeiture cannot be established except upon clear and 
convincing proof of the failure of the former owner to hâve work per- 
formed or improvements made to the amount required by law." 2 
Lindley on Mines, §§ 643, 645 ; Hammer v. Garfield M. & M. Co., 130 
U. s: 291, 301, 9 Sup. Ct. 548, 32 L. Ed. 964. 

3. The évidence shows that no work was performed on the Copper 
Glance, Copper Nut, Daisy, St. Denis, Blue Jay, or Black Bird claims 
for the year 1904 ; and it also shows that the requisite amount of labor 
was not performed on the Jefferson or the Copper Boit for that year. 
Nor is there any évidence in the record showing that work performed 
on other mines tended to develop or benefit the eight claims last men- 
tioned. Consequently, as between the parties to this suit, I shall hold 
that the représentation work for the year 1904 was not performed on 
the Copper Glance, Copper Nut, Daisy, St. Denis, Blue Jay, Black 
Bird, Jefferson, or Copper Boit. 

4. The testimony in relation to the amount of work donc on the Cop- 
per Nut, Amazon, and Prince of Wales for the year 1904 is not en- 
tirely harmonious. Ail the witnesses on this subject say that work 
was donc on the Prince of Wales and Copper Nut, but do not agrée 
as to the amount. Mr. Leighton, a witness for complainant, testifies 
that two men worked on the Copper Nut not more than two or three 
days, at $3 per day ; on the Prince of Wales, two boys worked four or 
five days gétting out waste, at a cost of $2 per day each ; and three men 
and two boys, with a horse, were engaged five or six days getting 
out ore from the Prince of Wales — for three or four days there were 
four men instead of three — the men were paid $3 per day. Mr. Shaw 
testifies that there was fully $100 worth of work donc on each of said 
mines, namely, the Prince of Wales, Amazon, and Copper Nut. Nine 
men worked on the Copper Nut for four or five days. On the Prince 
of Wales seven men worked continuously for three weeks, then two 
men were taken away, and Mr. Shaw continued to work there two 
weeks longer, with two horses, hoisting waste. The Prince of Wales 
and Amazon were worked through the same shaft. James Mackey, 
a miner, and apparently a disinterested witness, testifies that he work- 
ed on the claims of the Whalen Consolidated Copper Mining Company 
31 days, beginning May 23, 1904. At the time he commenced there were 
eight or nine men at work, and when he quit there were four or five 
persons still at work. He began work on the Copper Nut, then went 
to the Prince of Wales and worked about three weeks. The Amazon 
and Prince of Wales are practically the same mine, he worked on both. 
He also worked five or six days on the new shaft on the Prince of Wales. 
Frank C. Lewis, a witness for défendant, also a miner, and apparently 
distinterested, testified that he commenced work on the mines about 
May 1, 1904, and worked until August 2, 1904. There were nine or 
ten men working part of the time, and four ail of the time. Two hun^ 
dred dollars' worth of work was done on the Prince of Wales, $100 
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worth on the Amazon, and $130 worth on the Copper Nut for the 
year IMà. Charles Lay for the complainant, testifies, as foUows : 

"We took'Qut the ore from tUe l'i'ince of Wales, and some from tlie Copper 
Nut, ou tlie dumps, and in the meantiiue Mr. Leighton and I had taken up 
some other clâims, and we took ore l'roni tbeiu, and I shlpped that ore, twenty- 
Ihree tous of it, to Cahfornia, and twelve tons of it to Sait I^ake Oity. 
* * * There was no work done except the ore that I shipped away from 
there. That was on three, and uiaybe, perhaps, four, clalms ; not more thau 
that." 

Only 14 sacks of this ore was taken from mines not owned by the 
Company. As the ore was sorted, and only the most valuable shipped, 
it is safe to assume thçit much more than 3-5 tons was extracted. Com- 
plainant's contention that $100 worth of labor was not performed on 
each of the three claims is not supported by that clear and convincing 
évidence which is essential to establish such a fact in cases of this 
character. I miist therefore hold that the labor performed in 1904 
on the Prince of Wales, the Copper Nut, and the Amazon amounted 
to more than $100 worth for each claim. 

5. The objection that extracting ore is not development work is en- 
tirely immaterial. The language of the statute is "on each claim lo- 
cated after the lOth day of May, 1872, and until a patent has been is- 
sued therefor, not less than one hundred dollars' worth of labor shall 
be performed or improvements made during each year." Rev. St. 
§ 3324 [U. S. Comp. St. 1901, p. 1426]. Obviously the purpose of 
this statute is to require the mine owner to évidence his good f aith 
by performing $100 worth of labor on each claim each year until pat- 
ent issues. The statute does not require any particular cliaracter of 
labor; it does not require that the work shall be wisely and judicious- 
ly done; nor does it say how the work shall be performed. The fact 
is, the better the mine, the greater the portion of labor which is de- 
voted exclusively to the extraction of ore ; and the idéal mine is one in 
which no prospecting or development work is necessary, where no 
work is required except the extraction of ore, and the depletion of the 
treasure, which is the sole value of the mine. If $100 worth of labor 
in the nature of mining is performed on a claim by the owner, whether 
the work is bénéficiai or not, there can be no forfeiture. The char- 
acter of labor becom.es material when it is performed without the 
boundaries of the claim. In that event, the labor must tend to the de- 
velopment or improvement of the mining claim for which it is design- 
ed, otherwise it will, not count. , ■ 

6. Complainant earnestly contends that this work- was not done by 
or under the authority of the company ; that Mr, Lay, in 1904, was 
neither an agent nor an officer of the company ; that he , had no inten- 
tion of doing the assessment work, and consequently the work on the 
three claims cannot inure to the benéfit of the company or défendant 
Davies. , Mr. Lay testifies that he was neither an oflficer nor an agent 
of thc; Whalen Consolidated Copper Mining Company during 1904 
and the three preceding years ; that he had no authority from the com- 
pany, and was on the; ground simplyas a stockholder representing 
himself. He resigned his office as seçretàry in 1900, but "still continu- 
edto.be the chief man in interest, or in attempting to ge;t others to 
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put their money in there to keep this thing alive," and was "the prin- 
cipal man interested in the Whalen Consolidated Copper Mining Com- 
pany in looking after the work during ail of the years." He was the 
owner of more tlian 22,000 ont of a total of 100,000 shares of the capi- 
tal stock of the company. His expenses incurred in performing the 
work on the mines for the years 1901, 1902, and 1903 amounted to 
about $2,700, and, in addition to this, there was the expense of his 
trip to Carson in 1904 to attend the trial of a case in which that com- 
pany was interested. 

Charles Lay also testifies : 

"We tried to keep the old company alive by doiiig the work in each year. 
In 1901 I asked a iiuuiber of people to Joiii me tluit were owners of tlie stock, 
and only one would do so." 

Mr. Lay claims that in 1901 he advanced half the money, and the 
Billings estate the other half, and with this the assessment work for 
that year was donc. In 1902, according to his testimony, ail the other 
stockholders refused to contribute, and he and the Billings estate again 
paid for the work. In 1903 Mr. L,ay paid for the work with money 
which he borrowed for that purpose. During thèse years the annual 
labor was performed under the direction of Mr. Lay, and at such times 
it appears that he was neither a director nor an officer of the company. 
The testimony shows no direct action by the company or its officers, 
authorizing, directing, or providing for the assessment work in 1904, 
and the same may be said as to the years 1901, 1902, and 1903: 
Mr. Lay may hâve been on the ground in 1904 simply as a stock- 
holder representing his own interest. There is substantially nothing 
to indicate that he was on the ground in any différent capacity in the 
three preceding years, or that, during the three previous years, he was 
clothed with any larger or différent authority from the company than 
he had in the year 1904. 

Spécial stress is laid upon the testimony of Mr. Lay that, at the 
time the work was being donc, he had no intention that it should apply 
as annual labor, and that his object in doing the work in 1904 on the 
three mines mentioned was to reimburse himself for the moneys he 
had spent on the mines of the company during the previous years. 
This testimony was given in Mardi, 1906— almost two years after the 
event. There is much in the contemporaneous transactions which fails 
to corroborate this testimony. The words and conduct of Mr. Lay in 
1904 are much more persuasive testimony as to his purposes and inten- 
tions. The stockholders of the company met in January, 1904, and 
they also held a second meeting in March, 1904. The directors had a 
meeting in April, 1904. February 26, 1904. 18,040% shares of the 
capital stock of this company were issued to Mr. A. E. Baldvvin, 2,130 
shares to Thomas C. McMillan, 600 shares to Charles FI. Brenan, 
23,1811/3 shares to Charles Lay, 2,000 shares to Mary Shaffer, and 251 
shares to Thomas A. Olney. Some time in April of that year Charles 
Lay went to the mines, and remainëd there vmtil the following July. 
Thèse facts indicate no intention to abandon the company or its prop- 
erty. On his arrivai at the mines in May, Mr. Lay had a f ew hun- 
dred dcfllars; with this money he employed a small force of men, and 
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took out ore from tïie Prince of Wales, the Amazon, and the Copper 
Nut. This work was done under practically the same authority, and 
with the same tools, as in previous years. 

Mr. Lay, on his direct examination, testifies as foUows : 

"Q. Wliat, if any, efforts did you make in 1904 to iuduce the company, or the 
stockholders of the company, to do the assessment work for the year 1904? 
A. I went to ail the large stockholders and asked them to pay me back some 
of the moiiey I had paid, and if they did I would continue to do the work. 
* * * Q. What time of the year in 1904 was it that you had thèse talks 
with the stockholders vvhich you hâve testlfled to? A. Hère [Chicago], in 
October and November. I flrst had talk with two of them before I went out 
there in May, and I was trying to get them to put up money." 

It is thus évident from his own statement that Mr..Lay was trying 
to raise money for the assessment work before he set out for the mines 
in May, 1904. After dding the work to the amount of at least $300, 
on 3 of the 11 claims belonging to the company, he retumed to Chicago, 
and in October and November of that:year he asked ail gf the large 
stockholders, except thè two spoken to in May, to pay him back a por- 
tion of the money he had expended, and promised if they would do so 
to continue the work. > It is inconceivable that Mr. Lay was asking ail 
the large stockholders to reimburse him for trespassing on the com- 
pany's property. A promise by a trespasser to continue trespassing 
could not be a very strong inducement to the stockholders to pay for 
previous trespasses. The only reasonable interprétation' to be placed 
on this statement of Lay is that he had done the assessment work on 
three of the claims, and, if a part of his disbursements were repaid, he 
would continue the work on the other eight claims. The fact that he 
interviewed ail the large stockholders does not indicate that he was 
acting in hostility to the company, nor is there any testimony which in- 
dicates that the stockholders at that time regarded the act as a trespass. 
Furthermore, the fact that he was not taking out and shipping the ore 
for his own exclusive benefit adversely to the interests of the company, 
but with a view of paying the debts due from the company to himself, 
not only precludes the idea that he was a trespasser, but indicjates that 
he was acting for the benefit of the company. 

The fédéral act in relation to the performance of arinual labor says 
nothing as to the person by whom it shall be performed. The obvions 
purpose of the law is to exact work as an évidence of good faith on 
the part, of the owner, and also to discourage the holding of mining 
claims without development or intention to develop, to the exclusion 
of others who could and would improve such ground if they had op- 
(portunity. Manifestly, the annual work must be performed by the 
owner, at his instance, by some one in privity with him, or by some 
one who holds an équitable or bénéficiai interest in the property. Work 
by such a person will inure to the benefit of the claim. 3 Lindlev on 
Mines, § 666; Jupiter Mg. Co. v. Bodie Con. Mg. Co. (C. C.) 11 Fed. 
666 ; Book v. Justice Min. Co. (C. C.) 58 Fed. 106 ; Godfrey v. Faust, 
18 S. D. 567, 571, lOl N. W. 718 ; Eberle v. Carmichael, 8 N. M. 169, 
43 Pac. 95; Anderson v. Caughey, 3 Cal. App. 22, 84 Pac. 233, 225; 
Dye v. Crary (N. M.) 85 Pac. 1038, 9 L. R. A. (N. S.) 1136. 
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In Jupiter ^Mg. Co. v. Bodie Con. Mg. Co. (C. C.) 11 Fed. 666, Judge 
Sawyer charged the jury: 

"Tbat work done by any of the grantors of défendant wliile holding the 
légal or équitable title during the performance of the labor, or work done in 
the interest of the daim, is available to préserve the claim." 

In Godfrey v. Faust, 18 S. D. 567, 571, 101 N. W. 718, the mine in 
dispute belonged to the défendant Faust. The superintendent of the 
Boston & South Dakota Company had a contract in his own name with 
Faust for the purchase of the property. The contract had not been 
assigned to the company, but the company furnished the money for the 
représentation work. It was held that this was suffîcient évidence that 
the superintendent was holding the contract in trust for the company, 
and that the company had the right to do the assessment work. 

In Book V. Justice Min. Co. (C. C.) 58 Fed. 106, the mines in ques- 
tion were located by an employé in his own name, but for the benefit 
and at the expense of the company. The company being thus the équi- 
table owner of the property, it was held that work performed by the 
company should be counted as représentation work. 

In Dye v. Crary (N. M.) 85 Pac, 1038, 9 L. R. A. (N. S.) 1136, 
it was held that one who bought an interest in an unpatented mining 
claim at a void judicial sale could pay that portion of the cost of the 
représentation work which was due from the judgment debtor, and 
that such a payment on forfeiture proceedings by a co-owner would 
prevent a forfeiture as against the judgment debtor. 

It is undoubtedly the law, as complainant contends, that a corpora- 
tion is an entity distinct from its stockholders, and holds its property 
absolutely as a natural person may. The stockholder by virtue of his 
ownership of the stock has no légal title to any of the property of the 
corporation. The déduction which complainant makes from this is 
that assessment work on corporate property cannot be performed ex- 
cept by corporate action ; that there can be no corporate action except 
by the trustées or directors acting formally as such, or by action of 
the officers of the company ; that Lay, Shaw, and Leighton, when they 
performed work on the Prince of Wales, Amazon, and Copper Nut 
in 1904, though stockholders, were strangers to the title, and therefore 
trespassers, and consequently their work cannot inure to the benefit of 
the corporation. I cannot concur in thèse conclusions. There can be 
corporate action which is not formai corporate action. Corporate ac- 
tion may occur in other ways than by the formai proceedings of of- 
ficers and boards of directors. It may arise from a long course of deal- 
ing which estops the corporation from denying that mode of conduct, 
or it may arise by acquiescence or acceptance by the corporation of 
the benefits of a transaction. While a corporation owns the légal ti- 
tle to ail its property, and there is absolutely no légal title therein vest- 
ing in any of its stockholders, still each stockholder has an interest in 
the property of the corporation. Bridgman v. City of Keokuk, 72 
lowa, 42, 33 N. W. 355. If the directors and officers of a mining com- 
pany, holding and owning unpatented mining claims, fail and neglect 
to do the annual labor necessary for the protection of such property, 
and, in conséquence, the claims are lost, the loss is practically and ul- 
158 F.— 43 
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timately the loss of the stockholders of the company. It has frequently 
been held that a stockholder, merely as a stockholder in a corporation, 
has such an interest in the corporate property that he may take out a 
policy of. insurance for the protection of that interest. This rule is 
based on the theory that the bénéficiai interest in the property of the 
corporation is in the stockholders. Seaman v. Enterprise Fire & Ma- 
rine Ins. Co. (C. C.) 18 Fed. 250; Mannheim Ins. Co. v. Hollander (D. 
C.) 113 Fed. 549, 553; Warren v. Davenport Fire Ins. Co., 31 lowa, 
464, 468, 7 Am. Rep. 160;Riggs v. Commercial Mut. Ins. Co., 5 N. 
Y. Supp. 183; Id., 135 N. Y. 7, 35 N. E. 1058, 10 L. R. A. 684, 21 
Am. St. Rep. 716. Where the property of a corporation has been sold 
under exécution, and no steps taken by the corporate authorities to 
redeem the property within the period limited by law, a stockholder 
has been permitted, in Calif ornia, to redeem the property for the bene- 
fit of the corporation, and hold the corporation liable for moneys ad- 
vanced for that purpose. Wright v. Oroville Mg. Co., 40 Cal. 20. 

In Miner v. Belle Isle Ice Co., 93 Mich. 97, 53 N. W. 218, 17 L. 
R. A. 412, 418, the court says : 

"Although stockholders are not partners, nor strietly tenants In comuiou, 
tliey are the bénéficiai joint owners of the corporate property, having an in- 
terest and power of légal eontrol in exact proportion to their respective 
amounts of stock. The corporation Itself holds its property as a trust f und 
for the stockholders, who hâve a Joint interest in ail its proiierty and effects, 
and the relation between It and its several members is, for ail practlcal pur- 
poses, that of trustée and cestui que trust. Peabody v. Flint, 6 Allen (iSIass.) 
•■"(2-56 ; Hardy v. Metropolitan Land & F. COi, L. K. 7 Ch. App. 427 ; Stevens v. 
Rutland & B. R. Co., 29 Vt. 550." 

A stockholder is not altogether a stranger to the title to the cor- 
porate property. He bas an équitable or bénéficiai interest therein. It 
is unnecessary to define that interest. It is suffîcient to say the own- 
ership of such an interest predicates a right in the owner to protect 
that interest ; f rom this it follows that he has also the right to insist 
that the corporate property shall be protected f rom f raudulent, tortious, 
and wrongful injury, conversion, misappropriation, or destruction. 
Dodge V. Woolsey, 18 How. 331, 341, 15 L. Ed. 401 ; Wright v. Oro- 
ville Mg. Co., 40 Cal. 30, 27; 4 Thompson on Corp. § 4520; Helliwell 
on Corp. § 411. If the directors and ofiicers of a mining company neg- 
ligently or fraudulently fâiled to do the requisite représentation work 
on the company's unpatented clainis, and thereafter relocated the prop- 
erty for themselves, a court of equity at the instance of a stockholder 
would undoubtedly cômpel restitution of the property. It is difficult 
to see why v^^ork performed upon such ckiims by a stockholder who 
had peaceably éntered thereon prior to forfeiture should not be count- 
ed as représentation work, if performed at the proper time. Thèse 
considérations lead mè to conclude that a stockholder in a mining com- 
pany has such a bénéficiai interest in the corporate property that any 
mining work donè by hini on the unpatented clainis of the company 
must be counted as représentation work. The work done by Mr. Lay 
on the Prince of Wales, Copper Nut, and Amazon in 1904 was suffi- 
dent to protect those claims from forfeiture and relocation. 

December 29, 1904, the défendant Davies obtained his judgment for 
11,793.77 against the company. The évidence does not show just when 
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the action was commencée! which terminated in the judgment for 
Davies, but it is safe to assume that it was some time in the fall of 
1904, perhaps about the time when Mr. Lay wrote to complainant 
Wailes that the company was "up against it" financially; that they 
were afraid of losing the property ; that benson would try to get hold 
of the property, and if Wailes would put up some money and get in 
touch with Benson there might be something in it for him. It is clear 
that Mr. L,ay's purpose — and he seems to hâve been the moving spirit 
in the whole transaction — was to defeat this judgment. Lay testifies 
that he furnished Wailes with the information about the mines, and 
urged him to relocate them. January 30, 1905, in the same month that 
the relocations were made, Lay wrote to Shaw, one of the men who 
assisted in doing the discovery work for Wailes, and also in doing the 
work on the three claims in June and July, 1904: 

"I want you to go into Eurêka, if you are willing, and be a wituess for 
Wailes that the Whalen Company had not done the assessinent work in 1904, 
I wisli Mr. ïrinibath eould be Indnced to be also a witness ; talk with him 
quietly ; write me. Of course we can get Olney, but I would like also to hâve 
Trimbath. Don't let on to any one that I hâve written to hâve you ask him — 
Trimbath. * * * if you will be one of his. Jlr. Wailes', wituesses as to 
the assessment work not havlng been done, 1 want you to go in Friday 17th 
so as to swear and file your affidavlt with Spinner. * * * Let me kiiow if 
you are willing to be one of Mr. Wailes' witnesses so I eau hâve the ijapers 
prepared." 

Later Mr. Shaw made an affidavit, as requested, in which he says : 

"That he is well acquainted with the several claims nanied above, haviug 
lived within a mile and a half of each of them for more than eight months, 
and lie knows well their boundaries, and he knows that fi'om Jlay, 1904, to 
December 31, 1904, there was no work done on either of the said claims named 
above by the Whaleu Consolidated Mining Company, or auy agent or stock- 
holder for the same, and such work could not hâve been done in that time 
without his knovvledge." 

Mr. Lay dénies in his testimony that he ever had any negotiations 
with Mr. Wailes looking towards inducing him to relocate the claims 
of the Whalen Consolidated Copper Mining Company, but in a letter 
to Mr. Shaw, dated Augùst 6th, 1905, he says : 

"Don't do anythiug that will jeopardize my [interest] for yours are iden- 
tical with mine— the plan of having Mr. Wailes was mine, and not Mr. Beu- 
sou's, and you and the old stockholders of the old company will yct be takeu 
care of as I promised you, if it takes ail the stock I hâve." 

In December, 1904, Lay told Shaw, according to the testimony of 
the latter, that he and Benson had decided to jump the property, thaï 
he had a good man in view whom he could trust, an old friend of his 
named Wailes. "I don't want a man," he said, "to jump the property, 
who, when the proper time comes to turn it over, will tell me to go to 
hell." In his letter of February 22, 1905, to Mr. Shaw, Lay says : 

"Mr. Wailes has sent Mr. Leighton, in ail, to be flled as the development 
work is done, 21 claims, 10 of which bave been flled and recorded, and Mr. 
Wailes has them, and IjCighton is to hâve the work done in the other 11, and 
at the proper time Mr. Wailes will deed them over." 

It is also in évidence that in April, 1904, Mr. Lay requested Mr. 
Shaw to write the Grand Rapids stockholders in the company "that their 
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interest in the company was well taken care of by Charles Lay." Mr. 
Lay's own testimony, however, indicates clearly what his intentions 
were. He testifies : 

"I meant that I wanted to defeat Mr. Davies in his Judgment suit agaiust 
tlie Company. * * * j ^^g ^ stoclcholder in tlie old company, and I didii't 
want to see Mr. Davies, who had been jumping this property and assisting in 
jumping It and bringing false claims agaiust it, to get a judgment ou it to get 
tlie advantage of it." 

Mr. Shaw and Mr. Leighton, both of whom were stockholders in 
the company, had assisted Mr. Wailes to relocate the claims, and Mr. 
Benson furnished a portion of the money to pay for the relocation 
work. Mr. Benson at the tjme was one of the trustées of the Billings 
estate, which owned a large block of stock in the company, and, as 
trustée, held in his own name stock of the company. Mr. Lay him- 
self was at the time the pwner of some 23,000 shares of the stock. 

It is difficult to escapé the conclusion that the stockholders who had 
been most interested in doing the assessment work for the company 
in the three years previous to 1904, were also deeply interested in the 
relocation of thèse claims. It is equally difficult to escape the conclu- 
sion that the idea that the work performed on the three claims in 1904 
was not annual labor, but was the work of a mère trespasser, was an 
afterthought, and that the whole scheme of forfeiture and relocation 
was devised by Mr. Lay, and other stockholders of the Whalen Con- 
solidated Copper Mining Company, with Mr. Wailes in order to defeat 
the Davies judgment. It does not appear that there was any appeal 
from the judgment, or that any effort was ever made to set it aside. 
This court, therefore, can indulge no presumptions of any character 
whatever against that judgment. 

Mr. Wailes testifies that in the fall of 1904 Mr. Lay wrote him stating 
that they were very much "up against it"; thàt the company had 
practically gone out of business ; that they were afraid of losing the 
property; that there was a man in Chicago named Robert L,. Ben- 
son, whom he thought would try and get hold of the property, and 
there would probably be something in it for Wailes if he could get 
in touch with Benson, put up some money with Benson, and get hold 
of the property. December 30, 1904, Wailes went to the mines by 
spécial train from Palisade — this train had previously been arranged 
for by Mr. Lay. Mr. Wailes also testifies that he had never seen the 
property before, knew nothing about it except from Lay's descrip- 
tion, and the "main factor" inducing him to relocate the claims "was 
that Mr. Benson thought it was proper to put money into it." 
Wailes was on the ground at the very time that the exécution to 
enforce the Davies judgment was being levied by the sheriff. He tes- 
tifies that he "heard them talking of it in the camp." Mr. Shaw tes- 
tifies that on Mr. Wailes' arrivai at the mines December 30tli, Mr. 
Wailes asked Mr. Lay, " 'What do you want of me, Colonel, to do ?' 
He says : 'I want you to jump this property.' 'Well, now,' Mr. 
(Wailes says, 'I am perfectly willing to help you in any manner I 
can.' " Mr. Lay replied, "Ail I ask of you to do is to sign thèse pa- 
pers that I hâve written out, put your foot on the property, and that 
is ail." Wailes answered, "I am your man." Mr. Wailes then 
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signed the relocation papers, and employed Trimbath and Ollie 
Leighton to do the discovery work, and Leighton to post the no- 
tices on the mine. Mr. Shaw also testifies tliat on the same evening 
he heard Lay say to Wailes, "Now, Wailes, after you do that, Mr. 
Benson and I hâve talked it over, and you will get a good block of 
stock for your trouble." The following day, December 31st, Wailes 
left the mines, and, so far as the évidence shows, he has never re- 
turned. Thèse facts lead me to conclude that Mr. Wailes was not 
only acting a part whicli had been assigned to him in this scheme, 
but that he knew the scheme was intended and designed to transfer 
the mining claims of the Whalen Consolidated Copper Mining Com- 
pany to complainant Wailes, in order to hinder, delay, and defeat 
the judgment of the défendant Davies. But, whether he did or not, 
W'ailes had sufïicient knowledge to put a prudent man upon inquiry. 
Possessed of this knowledge, he was bound to inquire, and, if he 
neglected to do so, he is bound by such knowledge as he might on in- 
quiry hâve discovered. Walker v. CoUins, 50 Fed. 737, 1 C. C. A. 
042 ; Brittain v. Crowther, 54 Fed. 295, 298, 4 C. C. A. 341 ; Green- 
well v. Nash, 13 Nev. 287. 

The statutes of Nevada relating to fraudaient conveyances of real 
estate, provide, in substance, that ail conveyances made with intent 
to hinder, delay, or defraud any creditor or creditors of the vendor, 
are, as against such creditor or creditors, absolutely nuU and void. 
Cutting's Comp. Laws Nev. § 2708 ; Thomson v. Crâne (C. C.) 73 
Fed. 337, 338. Such conveyances are fraudulent in favor of the cred- 
itor and as against the purchaser, even when the latter has paid full 
considération for the property, provided he had actual or construc- 
tive knowledge of the fact that the property was being transferred 
to hinder, delay, or defraud creditors of the grantor. Means v. Mont- 
gomery (C. C.) 23 Fed. 421 ; Means v. Dowd, 128 U. S. 273, 9 Sup. 
Ct. 65, 32 L. Ed. 429 ; Bank v. Trebein, 59 Ohio St. 316, 325, 52 N. 
E. 834; Ivancovich v. Stern, 14 Nev. 341, 347. This statute did not 
establish a new rule; it was merely expressive of the ancient doc- 
trines of the common law, which, when applied to such transfers of 
property, declared them fraudulent. For, as Lord Mansfield, in 
speaking of the early English statutes on this subject, said: 

"The principles and rules of the common law, as now unlversally bnown 
anti understood, are so strong against fraud In every shape that the common 
law would hâve attained every end proposed by the statutes." Cadogan v. 
Kemiett, 2 Cowp. 432. 

The law and the statute prohibit every disposition of property 
which is designed and intended to hinder, delay, or defraud credi- 
tors. It is immaterial by what instrument, proceedings, or means the 
aliénation or transfer may be accomplished. That which cannot be 
donc directly cannot be done indirectly. A court of equity will eut 
its way through the process by which a debtor's property was trans- 
ferred, no matter how novel and unprecedented the arrangement may 
be, and lay its hands upon the fraudulent purpose which was de- 
signed to be accomplished, if such a purpose appears, and déclare the 
transaction fraudulent. Bank v. Trebein, 59 Ohio St. 316, 335, 53 N. 
E. 834. Hère there was no formai conveyance of the mines by cor- 



678 158 FEDERAL REPORTEE. 

porate action. Wailes knowingly acquired a title to the property 
which had been owned by the corporation, through the négligence of 
the corporation itself, the connivance of a portion of its stockhold- 
ers, and with the active assistance' of others. The purpose was clear- 
ly fraudulent. The complainant now cornes into a court of equity 
asking that his title to the mines so acquired be confirmed and es- 
tablished, and that the title of défendant Davies be adjudged invalid 
and void. The maxim "that he who cornes into equity must corne 
with clean hands" forbids the complainant any rehef in this court. 
Let a decree be entered dissolving the injunction heretofore is- 
sued in this suit, and awarding défendants their costs. 



In re DAVIDSON. 

(District Court, D. Massachusetts. March 26, 1907.) 

No. ll,9i)2. 

BANKEUPTCr— EXAMINATION OF A BANKRUPT PrIOR TO ADJUDICATION. 

Where an alleged banknipt answered, denymg that he had committed 
an act of bankruptcy, and the issues so raised were reïerred to the 
référée for examinatiou aud report, but there had been no adjudication, 
the estate was not in process of administration under the Banlirupt Act 
of July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], so as 
tô autliorlze the court to order an examinatiou of the banlcnipt to déter- 
mine the necessity for the appolntment of a receiver, and for the en- 
forcement of the provisions of the act, under section 21a (30 Stat. 552 
[U. S. Comp. St. 1901, p. 3430]), authorizing the court to order the ex- 
aminatiou of the alleged banlirupt if his estate is in process of adminis- 
tration. 

On Application by Petitioning Creditor for an Order for Examina- 
tion of Alleged Bankrupt. 

James, Schell & Elkins and A. K. Cohen, for creditor. 
William Charak, for debtor. 

DODGE, District Judge. The adjudication în this case has not 
yet been made, and is contested. The alleged bankrupt has answered 
the pétition, and the questions thus raised are before the référée for 
examination and report. Meanwhile, one of the petitioning creditors 
has presented this application, which is that the court will order an 
immédiate examination of the alleged bankrupt, "for the purpose of 
determining the necessity for the appointment of a receiver, and for 
the enforcement of the provisions of the acts of Congress relating to 
bankruptcy." It is alleged among other things that the bankrupt has 
been coUecting debts due him for goods sold, and converting the same 
to his own use, that the books of account are under his sole control, 
that the petitioners cannot get any information about said debts, and 
that the assets of which they hâve any knowledge amount only to about 
$750. _ ,■ 

There is no doubt that the court may order examination of the al- 
leged bankrupt under section 31a of the Bankruptcv Act of July 1. 
1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p.' 3-430], if his es- 
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tate can be said to be in process of administration under the act. But 
the administration of this estate by the court can hardly be said to hâve 
begun. The court bas been asked to administer it under the act, and 
bas summoned the bankrupt to answer this appbcation. But until 
tliese preliminary steps bave resulted in establishing the povver of the 
court to institute its administration, I do net see how that administra- 
tion can be regarded as in process. Should the resuit of the contest 
regarding adjudication be in the bankrupt's favor, no step will be or 
will hâve been taken by the court in such administration. There is 
an attempt pending to bave such administration ordered, but that is 
ail that can be said. 

The court bas not in this case assumed, nor is it asked to assume, 
even that temporary and provisional control of the estate which it some- 
times exercises through a receiver while adjudication is pending. In 
a very récent décision by Judge Hough, in the New York Southern 
District, to which I am referred (In the matter of Fleischer [Feb. 7, 
1907] 151 Fed. 81), it is held that such an examination as is bere ask- 
ed for may be ordered, before adjudication, upon the application of a 
receiver. The court thought it not open to doubt that the moment a 
receiver is appointed for the purpose of making fruitful the attach- 
ment, and enforcing the injunction effected by the filing of an invol- 
imtary pétition, the administration of the estate bas begun. There is 
nothing, bowever, in this décision which requires the conclusion that 
the estate of the alleged bankrupt in this case must be regarded as in 
process of administration. I am unable to believe that it is the intent of 
the bankruptcy act to invest a petitioning créditer, for no other reason 
than that his pétition bas been filed, and that such an examination 
might assist him, with the same right to examine the debtor whose 
bankruptcy be undertakes to establish which be will possess after he 
has succeeded in establishing it. Without deciding that such an ex- 
amination could never be ordered before adjudication, I must décline 
to order it under circumstances such as are now shown. The applica- 
tion is denied. 



In re BACK BAY AUTOMOBILE CO. 

(District Court, D. Jlassacliusetts. Oetober 28, 1907.) 

No. 12,784. 

1. Bankbuptcy— Composition— Schedule—Filing — Examination of Bank- 
rupt— Time. 

Banlvr. Act July 1, 1898, c. 541, § 12a, 30 Stat. 549 [U. S. Conip. St. 
1901, p. 3426], provides that a banlirupt may olïer a eoiupcsition after. 
but not before, he lias been exaniined in open court or at a meeting of 
liis ere(lltor.s, and has tiied in court the required schedule and list of 
ereditors. Held, that the examination contemplated is not an examina- 
tion of the bankrupt as a witness on the issues of insolvency and the 
commission of acts of banliruptcy eharged, but the examination to which 
the banlirupt Is required to submit by section 7a, subd. 9 (30 Stat. 548 
[U. S. Comp. St. 1901, p. 342.")]). when présent at the first meeting of his 
creditors, and at such other times as the court may order, which meet- 
ing cannot be held until after adjudication as expressly provided by 
section 55a (30 Stat 559 [U. S. Comp. St 1901,. p. 3442]). 
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2. Same— REFERENCE— Time. 

Bankr. Act July 1, 1898, c. 541, § 22, 30 Stat. 552 [U. S. Comp. St. 1901. 
p. 3431], providing for référence of bankruptcy proceediugs, permits 
uo such référence until after adjudication. 

3. Same— ScHEDULE— FiLiNG— Time. 

The schedule contemplated by Bankr. Act July 1, 1898, c. 541, § 12a, 30 
Stat. 549 [U. S. Comp. St. 1901, p. 3426], providing tliat a banlwupt may of- 
fer a composition after he bas been examlned in open court or at a meet- 
ing of bis creditors, and bas filed in court the scbedule of bis property aud 
list of creditors, etc., is tbe schedule required by section 7a, subd. 8 (30 
Stat. 548 [U. S. Comp. St. 1901, p. 3425]), to be tiled withia 10 days after 
adjudication, and not schedules flled prior to adjudication. 

4. Same— Olaims—Allowance— Meeting op Ckeditoes. 

Under Bankr. Act July 1, 1898, c. 541, § 55b, 30 Stat. 559 [U. S. Comp. 
St. 1901, p. 3442], providing that the court shall allow or disallow the 
claims of creditors presented at the first meeting before proceding with 
other business, claims cannot be allowed without a meeting of creditors. 

5. Same— "Whknever." 

The Word 'Vbenever," used in Bankr. Act, July 1, 1898, c. 541, § 55e, 
■ 30 Stat. 560 [U. S. Comp. St. 1901, p. 3442], providing that the court shall 
call a meeting of creditors vfhenever one-fourth or more in number of 
those who hâve proven thelr claims shall file a written request to that 
effect, etc., should be construed to mean "whenever after the flrst meet- 
ing," previously required to be held by section 55a (30 Stat. 559 [U. S. 
Comp. St. 1901, p. 3442]), which can only be held not less thau 10 nor 
more than 30 days after adjudication. 

[Ejd. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
7441, 7442, 7835.] 

6. Same— Appointment of Trustées— Teust Estatb. 

Under Bankr. Act July 1, 1898, c. 541, § 44a, 30 Stat. 557 [U. S. Comp. 
St. 1901, p. 3438], providing that the appointment of a trustée in bank- 
ruptcy shall he made at the creditors' first meeting after adjudication, 
there can be no trust estate for administration under the act prior to 
adjudication. 

7. Same— Proof or Claims— "Proven." 

Bankr. Act July 1, 1898, c. 541, § 55e, 30 Stat. 5G0 [U. S. Comp. St. 1901, 
p. 3442], provides for the calling of meetings of creditors whenever one- 
fourth or more in number who bave "proven" thelr claims shall file a 
written request therefor. Held that, though the term "proven" does not 
necessarily mean allowance, a claim cannot be regarded as "proven," 
within such section, until the written proof required by section 57a (30 
Stat. 560 [U. S. Comp. St. 1901, p. 3443]), shall hâve been flled or lodged 
with the court or some offlcer thereof. 

[Ed. Note.-^For other définitions, see Words and Phrases, vol. 6, p. 
5747.] 

8. Same— "FiBST Meeting." 

The term "flrst meeting of creditors," used in Bankr. Act July 1, 1898, 
e. 541, § 55b, 30 Stat. 559 [U. S. Comp. St. 1901, p. 3442], providing that 
at the flrst meeting of creditors the judge or référée may allow or dis- 
allow claims then presented, means the flrst meeting after adjudication 
provided for in section 55a. 

9. Same— Composition— Allowance. 

A composition with the creditors of an alleged bankrupt cannot be al- 
lowed pending détermination of the issues raised by the answer to the 
bankruptcy pétition, prior to adjudication and before the first meeting of 
creditors provided for by Bankr. Act July 1, 1898, c. 541, § 55a, 30 Stat. 
559 [U. S. Comp. St. 1901, p. 3442]. 

On Request by Certain Creditors for the Call of a Meeting to Con- 
sider Acceptance of a Composition Ofïer. 
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Bâtes, Nay & Abbott, Edwin N. Hill, A. K. Cohen, and Henry W. 
Beal, for creditors. 

Arthur Lord, for bankrupt. 

DODGE, District Judge. There has as yet been no adjudication in 
this case. The involuntary pétition filed August 15, 1907, is con- 
tested by the debtor, which dénies the commission of the act of bank- 
ruptcy alleged. On September 3, 1907, a référence to ascertain and 
report upon the facts was ordered. No report under this référence has 
yet been filed. The alleged bankrupt has, however, iiled in court an 
offer of composition and what is stated to be a majority in amount of 
the known creditors request that the court call a meeting of creditors 
under section 5oe of the Bankruptcy Act of July 1, 1898, c. 541, 30 
Stat. 560 [U. S. Comp. St. 1901, p. 3442], to consider its acceptance. 
Thèse creditors insist that a composition may be ofifered and accept- 
ed, under the act, before adjudication. The learned référée, to whom 
the question of adjudication was sent by the order of September 3, 
1907, has filed a prelirainary report upholding this view, and recom- 
mending such a composition as the most expédient course under the 
circumstances. A considérable minority of the known creditors op- 
pose the request, and insist that no composition before adjudication is 
possible under the act. 

Due weight must of course be given to the opinion of the référée, 
whose knowledge and expérience in bankruptcy matters are well known 
to be such as entitle any opinion of his upon a question of this kind 
to respect. Due attention is also to be paid to the considérations of 
expediency suggested in his report. They are sufficient to incline the 
court in favor of the course suggested, if the bankruptcy act permits it 
to be taken. It cannot be denied, however, that the difficulties in the 
way of believing that the act does so permit are many and serious. 
They may be stated as below ; the word "bankrupt" being understood 
to include a person against whom, as against this debtor, a pétition has 
been filed, according to section 1 (4). 

1. By section 12a, a bankrupt may offer composition after, but not 
before, he has been examined in open court or at a meeting of his 
creditors, and filed in court the required schedule of his property and 
list of creditors. 

The report states that the bankrupt "does not object to examination, 
has been already examined in open court under the présent issue, and 
has filed his schedules of assets and liabilities." 

The examination contemplated in 13a can only be the examination 
to which the bankrupt is required to submit by section 7 (9), "when 
présent at the first meeting of his creditors and at such other times as 
the court shall order." The first meeting of this bankrupt's creditors 
has not been held. It cannot be lield until after adjudication, accord- 
ing to section o5a. The court has never ordered any examination of 
this bankrupt. Examination as a witness upon the issues of insolvency 
and the commission of the acts of bankruptcy charged, under the pend- 
ing référence, is plainly not the examination referred to in section 7 
(9), whose scope as there defined is far wider than could be that of 
any examination possible under such a référence, and whose purpose 
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is to assist that administration of a bankrupt's property which the court 
undertakes only after adjudication. If the court liad ordered or shoukl 
at this stage of the case order the bankrupt to submit to an examina- 
tion under section 7 (9) or to appear for examination under section 21 
(a), there would still be a doubt too strong to be dismissed as unrea- 
sonable whether such examination would be the examination contem- 
plated by section 12a. And the power of the court to order such an 
examination before adjudication is at best doubtful. Re Davidson, in 
this court, opinion dated March 26, 1907, 158 Fed. 678. A référence 
to the papers in Re Dubinsky and Re Rathman seems to show that 
the référée was mistaken in supposing that such an examination was 
ordered in those cases. 

If, as the référée states, the bankrupt has filed its schedule of assets 
and Habilities, the filing has been with the référée only. At présent 
there has been no référence under section 22, and that section pennits 
no such référence until after adjudication. Before such référence it 
seems to me doubtful whether "court" can include the référée accord- 
ing to section la (7). The bankrupt must file his schedules in court, 
according to section 7a (8) within 10 days after adjudication. It may 
be true, as the référée says, that there can be no objection to the bank- 
rupt voluntarily filing them at any time. But the filing contemplated 
in section 12a must, I think, if the most natural and reasonable con- 
struction is sought, be the filing required by section 7a (8). 

2. By section 12b the court may be asked to confirm a composi- 
tion "after, but not before, it has been accepted in writing by a majority 
in number of ail creditors whose claims hâve been allowed, which num- 
ber must also represent a majority in amount of such claims." 

No claims hâve yet been allowed. None can be allowed without a 
meeting of creditors. By section 53b the court is to allow or disal- 
low the claims of creditors presented at the first meeting, before pro- 
ceeding with the other business. There must be an opportunity for ob- 
jections to allowance by parties in interest under section 57d. The 
first meeting of creditors cannot be had until after adjudication. The 
ternis of section 55a make this clear beyond doubt, and no dispute on 
this point is attempted. It is said however, that a meeting of creditors 
may be had at any time under section 55e, that at such a meeting, if 
now had, creditors" claims may be allowed, and that the required ma- 
jority of ail claims so allowed may make the acceptance required for 
confirmation by section 12b. 

It is clear that a meeting of creditors now had could not be the first 
meeting of creditors provided for by the act, although in point of fact 
it would be the first meeting held. The act providing for a "first" 
meeting at a given time, there is diiîficulty in believing that a meeting 
now had would be in any sensé a meeting under the act. That it was 
intended that there might be a meeting before the first meeting, is 
hardly a natural supposition. The supposition that "whenever" in sec- 
tion 55e means "whenever after the first meeting" previously provided 
for in 55a is one which it is certainly less difficult to accept. 

The référée has suggested in his report that at such a meeting as 
is proposed a trustée should be appointed. This, I am satisfied, would 
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be impossible in any event. Section 44a is express to the effect that 
the appointaient of a trustée is to be made at the creditors' first meet- 
ing after the adjudication. Before adjudication there can be no trust 
property. Section 70a. The language of section 44a seems to me to 
afford additional support to the supposition tliat the true meaning of 
section 55e is as above stated. 

There are difficulties in the way of sanctioning the proposed meeting 
other than those depending upon the provisions regarding the first 
meeting. By section 55e there must be a written request for a meet- 
ing under it from one-fourth or more in number of those creditors 
who hâve proven their claims. "Proven," it is true, does not necessarily 
mean "obtained the allowance of " their claims. But before a claim can 
be regarded as proven, the written proof called for by section 57a must 
at least hâve been filed or lodged with the court or some ofiScer there- 
of. That such written proof has been completed is not enough so long 
as the proof remains in the hands of the creditor or his attorney. J. 
B. Orcutt Company v. Green, 204 U. S. 96, 27 Sup. Ct. 195, 51 L. Ed. 
:590. Since no trustée has been or can yet be appointed, proofs could 
not be delivered to him as in the case cited. Possibly delivery to the 
référée might be enough, although no gênerai référence of the case to 
him has been or can yet be made. But even if written proofs were now 
filed in court, they would be proofs of creditors who had chosen to file 
them now for their own purposes, in the absence of any gênerai notice 
to ail creditors that proofs of claims might now be filed. It would not 
naturally occur to a creditor to prove his claim at présent, because at 
présent there is no bankrupt estate. I find it difficult to believe that 
the act can intend that any action by the court is to be obtained by the 
request of one-fourth of the owners of such claims as may be thus 
filed. 

3. If a meeting were called as proposed, the first step toward ac- 
ceptance of the composition offer would necessarily be the allowance 
of such claims of creditors as had been then proved. The judge or 
référée may allow or disallovv claims at the first meeting of creditors, ac- 
cording to section 55b; and it seems to me impossible to say that "first 
meeting" hère means anything différent from the first meeting after 
adjudication, spoken of immediately before, in section 55a. In view 
of this provision and of the connection in which it stands, and of the 
fact that from no provision contained in the act can it be gathered that 
allowance of claims is to be permitted before the first meeting with 
which sections 55a and 55b deal, I am obliged to hesitate before the 
conclusion that claims may be allowed in bankruptcy before it is ascer- 
tained that there is an estate to be distributed. 

To pass from exarnination of the ternis of our présent act to more 
gênerai considérations : It appears that under other bankruptcy Systems 
to which référence has been made composition before adjudication has 
been allowed, but when allowed it has been donc by express and unniis- 
takable statutory provisions. This is true of the English statutes now 
in force, and it was true of the amendment to our act of 18(i7, in force 
from 1874 to the repeal of the entire act in 1878. No provisions for any 
composition whatever were contained in the original act of 1867. By the 
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provisions of the amendment as they stood from 1874 to 1878 — "wheth- 
er an adjudication shall hâve been had or not"— the creditors might, at 
a meeting to be called upon notice to every known créditer, aecept an 
offered composition. The question of acceptance was settled by the 
votes of the creditors présent at the meeting in person or by proxy. 
Confirmation of an acceptance by signatures of tlie debtor and of a 
fixed proportion of ail the creditors was required. The debtor had to 
be présent at the meeting, answer any inquiries made of him, and sub- 
mit a statement showing the whole value of his assets and debts, with 
the names and addresses of ail his creditors. If accepted, the composi- 
tion bound ail creditors named in thé statement submitted by the debtor 
at the meeting, but no others. 

Thèse provisions are clear and definite. They leave nothing es- 
sential to the plan open to question, or to be gathered only by implica- 
tion from language which may or mày not mean the same thing. They 
raise no questions as to "proof" or as to "allowance" of creditors' 
claims. They avoid the difficulties which I hâve found to beset the 
attertipt to make sections 13 and 13 of the présent act provide for and 
permit a similar resuit. If the intent of Congress in 1898 was to pro- 
vide for composition without adjudication, it is difficult to imagine how 
it could hâve omitted to say so in plain words, in view of the language 
which had been used for the purpôse in 1874. 

The report of the Judiciary Committee which accompanied the Tor- 
rey Bill when introduced in 1892, quoted by the référée, seems to show 
that the Committee then supposed that the section of that bill which 
corresponds to section 13 of the présent act would permit composition 
without adjudication. They were clearly wrong, however, in anticipat- 
ing that there would be "a greater number of compositions than ad- 
ministrations," if, by "compositions," they meant compositions with- 
out adjudication. There has been in this district no instance of such 
a composition under the présent act, and the présent case is the first 
in which any attempt has been made to accomplish one. Nor has 
such a composition ever been made or attempted in any other district, 
so far as can be gathered from the sources of information available. 

Having to décide whether or not the act as I find it permits a com- 
position without adjudication, and in view of the fact that no précèdent 
for an affirmative décision can be found, although nine years hâve 
passed since the act went into effect, I find the difficulties in the way 
of such a construction too serious to be disregarded. Even under the 
provisions of 1874, I find no reason to believe that a debtor could make 
a composition offer and procure its acceptance while in the attitude of 
denying before the court that he was a Ijankrupt at ail, which is what 
is attempted in this case: While the bankrupt's déniai stands, it seems» 
to me that the issue raised by it must be decided before there can be 
such proceedings in bankruptcy as would vest the court with power to 
compel a minority of creditors to aecept a composition at the will of 
the majority. AU things considered, I am unable to satisfy myself 
that a composition offered in the manner now proposed could be safely 
confirmed by the court; and I am therefore obliged to deny the request 
for a meeting. 
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The following is the opinion of OLMSTEAD, Référée; 

This involuntary pétition was referred to me as référée under Riile 13 
of the General Orders (32 C. C. A. xvi, 89 Fed. vii). The issue was as 
to whether an adjudication should be recommended. At the hear- 
ing in court before me, counsel for the corporation called the ref- 
eree's attention to a désire and purpose on the part of the respondent 
corporation to make a composition offer of 25 cents on the dollar to its 
creditors. This proposition was resisted by counsel for various cred- 
itors, on the ground that the only issue before the référée was that of 
adjudication, and that he had not sufficient authority to pass upon the 
question of composition under ihe référence. This case involves, 
therefore, and squarely présents, the question as to whether a corpora- 
tion may make a composition ofïer under the présent law before an ad- 
judication. If a debtor has this right before adjudication, the référée 
is of the opinion that, as an incident to the référence to him of adjudica- 
tion, he has authority in connection therewith to call the court's at- 
tention to the désire and purpose of the respondent wishing to make 
such an ofifer before the question of adjudication is passed upon. In 
this case there were peculiar reasons advanced by Arthur Lord, Esq., 
as couiisel for the respondent why an adjudication should not bé had. 
The assets of the estate amounted to about $11,000, and the secured 
creditors to the same amount. The liabilities were about double the 
sum of the assets. There was, however, a valuable lease which had an 
important bearing on the good wiU of the concern and the continuance 
of its business, which, if retained by the respondent, might form the 
basis or means under which a satisfactory composition offer could be 
effected with its creditors. The referee's attention was called to the 
fact that the lease contained a clause that it would be avoided and 
forfeited if an adjudication in bankruptcy was had. The reasons, 
therefore, for making a settlement and adjustment with creditors un- 
der the beneficent provisions of composition before an adjudication 
were urged with peculiar force in this case. 

That a composition before adjudication could be efifected under the 
Act of June 23, 1874, c. 390, § 17, 18 Stat. 183, is clear. The provision 
of this section is that such a composition could be effected "whether 
an adjudication in bankruptcy shall hâve been had or not," and this 
procédure of a composition effected before an adjudication was had in 
the îoUlowing cases: In re Scott, Fed. Cas. No. 13,519, where a com- 
parison is made in parallel columns of the English and U. S. composi- 
tion law; In re Reiman, Fed. Cas. No. 11,673, s. c. 17 Ben. 455, and 
505, where the opinion was written by Judge, afterwards Justice, 
Blatchford, and on review was affirmed by Mr. Justice Hunt, Fed. 
Cas. No. 11,675, 13 Blatchf. 563. The case of Reiman présents an 
elaborate justification and exhaustive explanation of the theory and 
constitutionality of composition. Cf. Farwell v. Raddin, 129 Mass. 
8 ; Sage v. Heller, 1 34 Mass. 314 ; In re Alsberg, 9 Ben. 17, Fed. Cas. 
No. 260; In re Shields, 15 N. B. R. 533, Fed. Cas, No. 13,784; 
Mudge V. Wilmot, 134 Mass. 493, 494, affirmed in 103 U. S. 317, 26 
L/. Ed. 536. Such an offer under the English statutes can certainly 
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be made before an adjudication. Collier on Bankruptcy (6th Ed.) 
page 1S7. So much for prior legislatîon. 

Corning now to the requirements of the présent act, the question 
arises, are there any provisions which require that an adjudication 
should be had before a composition offer can be entertained? Sec- 
tion 18 contains three conditions précèdent to a composition: First, 
that the debtor shall be examined "in open court or at a meeting of his 
creditors;" second, "filed in court the schedule of his property and 
list qi his creditors required to be filed by bankrupts ;" third, that 
the assents of a majority in number and amount of ail creditors whose 
claims hâve been allowed should be filed in the court of bankruptcy. 

It is to be observed that the word "bankrupt" includes the respondent 
in an involuntary pétition. Section 1 (4). As to the provision that the 
debtor shall be examined in open court or at a meeting of his creditors, 
this provision appears to be met by section 55e, of the présent bank- 
ruptcy act, which provides as follows : 

"The court shall call a meeting of creditors whenever one-fourth or more in 
uiiinber of those wlio hâve proven their elalms shall file a written request to 
that effect. If such a request is slgned by a nia,1ority of such creditors, 
which niimber represents a )iiajority in amount of such claims, and (»n tains 
a request for such meeting to be held at a designated place, the court shall 
call such meeting at such place within thirty days after the date of the fillng 
of the request." 

The first four clauses of section S5 undoubtedly relate to a meeting 
after an adjudication. Subdivision "e" was intended to provide for 
meetings either before or after an adjudication. In this connection 
it is interesting to compare this provision with section 23a : 

"After a person has becn adjudged a bankrupt, the .iudge niay cause the 
trustée to proceed with the administration of the estate or ref er it (1) general- 
ly to the référée, or speeially with only liinited authority to act in the prem- 
ises, or to consider and report upoii specifled issues ;" etc. 

It is apparent from this clause, therefore, that a trustée must hâve 
been appointed at some meeting before the adjudication and référ- 
ence. There is no provision for the appointment of a trustée by 
the judge. Such appointment is made by the creditors. Sections 
38a (4), 44, 55a, 55b, 58c, General Order 12 (1) (32 C. C. A. xvi, 
89 Fed. vii). 

The langaage of the act in relation to the distinction between the 
allowance of claims and the proof of claims is carefully observed 
throughout sections 55, 57, and elsewhere. This distinction was 
lucidly maintained and emphasized by Judge Ray in Re Hornstein 
(D. C.) 122 Fed. 266, 274. Cf. Orcutt v. Green, 204 U. S. 96, 27 
Sup. Ct. 195, 51 L. Ed. 390. The proof of a claim is one thing; 
its allowance by the court is quite a différent step. When the act 
refers to a proof of a claim it means the déposition or stàtement 
of the créditer. When it refers to its acceptance by the court, 
it uses the word "allowed" or "allowance." Section 55e provides 
that one-fourth or more in number of those who hâve proven their 
claims shall file a written request. This means that the creditors 
before any first meeting has been called, as in such a contingency 
as is herein presented, may ask the court to call a meeting for the 
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purpose of considering the allowance of their daims. There are 
certain expressions in the General Orders which militate against this 
view. It is, however, to be borne in mind that the General Orders 
were largely made up from the former orders under the act o£ 
■'67, and the language of those orders was retained, and in several in- 
stances the Word "proved" is undoubtedly équivalent to "allowed." 
See ColHer's Notes on the General Orders. 

That such a meeting can be held for the allowance of claims un- 
der this provision of the act is apparent. At such a meeting, the 
condition précèdent of examination in open court or at a meeting 
of his creditors can also be complied with. In the ordinary course 
of procédure, such a meeting would be held before the référée un- 
der a spécial référence. That such a hearing before the référée is 
also in "open court" may be gathered from the following provisions 
of the act. Sections 1 (7), 21a, 38a (3), 39a (5), 39a (9), 41a (3), 41a 
(4) ; General Order 13 (3) (32 C. C. A. xvi, 89 Fed. vii), and Forms 
29 to 30 (32 C. C. A. Ixv, Ixvi, 89 Fed. xli, xlii). That a trustée 
should be appointed in ail cases of composition is apparent from 
section 48a, of the act as amended, in order that the trustée may 
require the employment of a stenographer under section 38 (5) of 
the act, and make a report to the judge through the référée as to 
the advisability of the composition. 

That this procédure before an adjudication is due administration 
is évident from the following provisions of the law (sections 3e, 9b, 
and 59, CoUier's Notes on the General Orders, General Order 12, 
page 550), and includes the right to examine before an adjudica- 
tion. Under the former provisions the court appoints receivers or 
marshals in certain specified cases. As to examination it has been 
determined that an examination could be made in the due course 
of administration before adjudication in the following cases : In re 
Fellerman (D. C.) 149 Fed. 244; In re Fleisher (D. C.) 151 Fed. 
81, and cases cited; In re Herskovitz (D. C.) 153 Fed. 316. 

In this district, in the case of Davidson, relied upon by counsel 
for the objecting creditors as a bar to an examination, no receiver 
had been appointed, and the debtor opposed the examination. In 
the présent case a receiver has been appointed, the debtor does not 
object to the examination, has been already examined in open court 
under the présent issue, and has filed his schedules of assets and 
liabilities. In the cases of In re Dubinsky [no opinion filed], and In re 
Rathman [no opinion filed], examinations were held in this district by 
the authority and order of the Honorable District Judge before an 
adjudication. Section 7a, subd. 9, as to the examination of the 
debtor, provides that the debtor shall be examined at the first meet- 
ing of his creditors, "and at such other times ?.s the court shall or- 
der submit to an examination," etc. 

The requirement of the act as to the schedule is contained in sec- 
tion 7a, subd. 8. This is an imperative provision as to the filing 
of the schedules. Certainly there can be no objection to the re- 
spondent voluntarily fiUng schedules at any time or at any meeting. 
Section 59d. 
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The wdrds "adjudication" and "adjudged" occur in tlie act as 
amended 51 times in the following sections : la (3), la (4), 2 (1), 
3a (5), 3e, 4b, 5a, 5h, 7a (8), lia, lie, 14a, 18d, 18e, 18g, 22a, 35a, 
38a (1), 44a, 47c, 50c, 52b, 55a, 57n, 59a, 59b, 60b, 60c, 64c, 65b, 
65d, 67e, 67f, 69a, 70a, 70e; Amend. § 19. An examination of the 
sections already considered and those just enumerated discloses, 
as the référée beHeves, no requirements of the act opposed to or 
inconsistent with the poHcy of the act to allow a composition be- 
fore an adjudication; and the référée has not been able to discover 
any décisions to the contrary under the présent act. As to text- 
writers, Loveland and Brandenburg are noncommittal, while Col- 
Her leans to the view that an adjudication niust précède a composi- 
tion, but some of the considérations advanced in this report, and 
some of the sections reviewed, do not appear to hâve been carefully 
considered by them. Certainly the origin, growth, and development 
of the law were not considered in this connection. 

But, fortunately, as a référence is made to the original sources 
of the law and its évolution, to wit, the bills introduced in Congress, 
the reports of the Judiciary Committee accompanying them, and 
the debates in Congress, the policy of the law and of Congress to 
allow a composition before an adjudication is to the mind of the 
référée made clear beyond any doubt. 

In the original bill introduced by Représentative Ezra S. Taylor 
of Ohio in the Fifty-First Congress, H. R. 3,316, on Dec. 20, 1889, 
the requirements of the présent act are substantially the same. Sec- 
tion 48, which became section 13 of the présent act, reads in part 
as foUows : 

"Whenever a bankrupt shall Lave offered terms of compromise to his cred- 
Itors, and the same shall hâve been accepted in writing by a majority in num- 
ber of ail known ereditors who bave proved their claims, representing a ma- 
jority in amount of ail known debts, if the offer shall hâve been for flfty per 
cent, or more," etc. 

This language of the original provision is strikingly similar to 
that of the présent act, except that ereditors who had only proved 
their claims before their allowance could avail themselves of it. 

Section 63 of this original act provides for meetings of ereditors. 
At its end, after the clause relating to the closing of the estate, oc- 
curs the following: 

"The court shall call a meeting of ereditors whenever one-fourth in number 
of the known ereditors of a bankrupt shall flle a written request to tliat ef- 
fect. Such meeting shall be called for a date within thirty days after the 
flling of the request." 

This provision became section 65e of the présent act. 

In the Fifty-Second Congress, the same bill, to wit, the "Torrey 
Bill," was introduced on June 27, 1892, by Représentative William 
C. Oates of Alabama, H. R. 9,348, which bill contained an analysis 
of the act. In the analysis occurs the following as explanatory 
of section 11, which then corresponded to section 13 of the présent 
act: 

"In most cases of honest fallure, a composition or compromise ean be ef- 
fected between the debtor and his ereditors. In order to enable the ereditors 
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to pass upon the honesty of a debtor, and to calculate the worth of theiiî 
claims, it has been provided. that the debtor shall be examlned in open court 
or at a meeting of his creditors, and file his schedule of propeuty and llst of 
creditors before the creditors shall be petitioned to aeeept the compromise 
which he ofCers. The offer shall not be filed In court until it has been accept- 
ed by a majority In number and amount of the creditors, and whatever is to 
be paid has been deposited subject to the order of the court. It is not In- 
tended that any offer shall be made except in good (aith, and not uuless it 
can be complied with upon its acceptance by the creditors." 

In the report of the Judiciary Committee accompanying this biU, 
H. R. 9,348, the Judiciary Committee, on page 13, state emphati- 
cally that a composition can be made either before or after the ad- 
judication. The clause is as follows : 

"A composition may be promptly made by the debtor with his creditors, 
when it is desired by tlie former and a majorlty of the latter. A mlnority of 
the creditors will not be able to either prevent the composition as a matter of 
spite, or enforce the payment of their claims in full by interposing obstacles 
to the composition. It may be made either before or after the adjudication. 
If fraudulently procured, it may be set aside upon application made within 
six months after the adjudication. It scems prol>able that under thèse pro- 
visions there will be a greater number of compositions than administrations." 

In this form this provision of the bill remained down to the 
Fifty-Fifth Congress, and passed Congress in the identical form in 
which it now appears. When the "Torrey Bill" in the Fifty-Fifth 
Congress went to a Conférence Committee, no change was made 
in sections 11 and 13, now sections 13 and 13 of the act. "Con- 
gressional Record," volume 31, part 7, page 6439, June 38, 1898. 
It would, therefore, seem to be clear beyond any manner of doubt 
that the contemporaries, who hâve cast this powerful sidelight up- 
on the construction of the act, were clearly of the opinion that a 
composition could be efifected before an adjudication. Contempo- 
ranea expositio est optima et fortissima in lege. 

The référée would, therefore, submit that he has authority under 
the présent référence to call the Honorable District Judge's atten- 
tion to the situation as it exists in this case, but that if he has ex- 
ceeded his powers the order of référence could be very easily en- 
larged granting him the authority to présent this interesting and 
important question of procédure. The course of procédure which 
he would, therefore, recommend, if his views as before set forth 
are correct, would be that on the request of the requisite number 
of creditors whose claims hâve been proven (section o5e), or upon 
a pétition as set forth in Form No. 60 (33 C. C. A. xxxii, 89 Fed. 
viii), a meeting should be called to consider the composition, on the 
analogy of the meeting as it was required under the act of 1874, to 
consider and pass resolutions as to a composition offer. This meet- 
ing could be held, and notices sent to creditors in accordance with 
the schedules already filed, an examination of the debtor renewed 
or confirmed as the creditors may désire, and a trustée also chos- 
en for the reasons already stated. This procédure is plain and 
simple, and enables creditors to accomplish the purposes of efifect- 
ing a composition before an adjudication. The question of compen- 
sation of officiais and counsel is naturally included in a composi- 
tion efifected before, as well as after, an adjudication. 
158 F.— 44 
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AMERICAN TIN PLATE CO. v. LICKING ROLLKR MILL CO. 
(Circuit Court, E. D. Kentucky. April 1, 1902.) 

1. Teabe-Marks and Trade-Names— "Infbingement"— Copying Essential 

Feaxuee or Tbade-Mark. 

About 1840 a flrm in Wales adopte^! as a tfade-mark for terneplate 
manufactured by It, by a secret process, tlie letters of "M. F." in monograni 
inclosed within a circle. They subsequently grauted a liceuse to use the 
process aud trade-marlc to a manufacturer in tbe United States, whicli 
was aifterward acquired by complaiuant, and the trade-niarlj was regis- 
tered in tbis country. The plate so made was specified by architects, and 
ordered and deslgnated by dealers as "M. F." terneplate. HeU that, 
while the letters were used by the proprietorg on their goods only in 
monogram inclosed within a circle, whlch constituted the teehnical trade- 
rnark, tbey were its essential feature, aud that any use of such letters 
by another to designate a différent plate, either alone or in connection 
with other letters or words coustituting a différent dress, was an In- 
fringenient, and clearly so where sueli use was calculated or likely to 
deceive purehasers or users. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-ilarks and 
Trade-Names, § 64.] 

2. Sahe. 

Where, by the use of a trade-màrk, the goods of a manufacturer hâve 
corne to be known by a particular name, tlie adoption by a rival manu- 
facturer of any mark or device which causes his goods to become known 
in the niarket by the sauie name may be an Infringement of the trade- 
mark. 

[Ed. Note. — For cases in point, see Cent. Dig. vol, 46, Trade-Marks and 
Trade-Names, S§ 66. 67.] 

î). SaME— EVIDRNCE TO lîSTABI.ISII INFBINGEMENT. 

To establish infringement of a trade-mark, it is not essential to show 
that any one bas actually been decïeived, or an intent to deceive, althougli 
proof that persons hâve been deeeivetl is pertineiit and persuasive évi- 
dence that the mark comphiined of is calculated and wa.s iutended to 
deceive. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 64.] 

In Equity. Suit for infringement of trade-mark. 

This was a proceeding in equity brought to restrain infringement of trade- 
mark and unfair compétition. About .1840, R. B. Byass & Company, at Port 
Talbot, Wales, while engaged in the business of umnufacturing terneplate. 
devised a secret process for its manufacture, and adopted for terneplate made 
by them under this process a trade-mark consisting of the letters "M. F." in 
monogram inclosed within a circle as follows; 




R. B. Byass & Company contiiuied tlie manufticfure of tbis terneplate at 
Port ïalbot and its sale under tbe trade-mark "M. F." both in Ivngland and 
the United States until August 30, 1897, when they llcensed tbe Ehvood Tin 
Plate Company, of Elwood City, Ind., to xise the secret process and the trade- 
mark upon terneplate made b.v that company according to tbe process. A 
plant for the manufacture was erected by the Ehvood Tin Plate Company 
under the supervision of R. B. Byass & Company, and workmen from their 
establishment skilled in tjje manufacture under the process were employed. 
R. B. Byitss & ("omi)any became stockholders in tlie Elwood Tin Plate Com- 
iiany and one of the flrm a director. On .Tanntiry 1, ISXK). the Elwood Tin 
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Plate Company went out of business, surrendered its license to R. B. Byass 
& Company, and on January 4, 1900, transferred ail its remainlng assets, 
including the plant at Elwood City to the American ïln Plate Company, the 
complainant in thls cause. In Marcli, 1900, the complaiuant purchased from 
R. B. Byass & Company the secret process, the good will of the business of 
making terneplate under It, and the exclusive right to the trade-marlj "M. 
F.," and thereafter employed the process in making terneplate at the Elwood 
Oity plant of the American Tin Plate Company, and marked the produet so 
manufactured with the .trade-mark. It was shown that the terneplate of the 
American Tin Plate Company was ordered, speciSed, and referred to by ar- 
chitects, dealers and users as "M. F. terneplate" though the form in which 
thèse letters were used upon the produet was always as a monogram inclosed 
in a clrcle. Défendant, Licking RoUer Mlll Company, was a Kentucky corpo- 
ration with a rolling mill at Covlngton, Ky. Shortly before the institution 
of the suit It began the manufacture of terneplate, whlch it marked as 

I. C. I. C. 

follows: M. F. H., M. F. H., and M. F. H. Défendant contended that It had 

Extra Best 

acquired the right to use the letters "M. F. H." from a man named Murray F. 
Herman, of Dayton, Ky., whose initiais they were, It appeared that there 
was a Martin Herman, who was a hardware dealer and comice maker at Day- 
ton, but who had never manufactured tin or terneplate. Complainant con- 
tended that his name was Martin Herman and not Martin F. Herman. It 
Was shown that the sign over his place of business was "Martin Herman," 
that his name given In the eity directories was Martin Herman, and that 
property was transferred by him under the name "Martin Herman," and 
that he was known as Martin Herman and not Martin F. Herman. Excep- 
tions to the blU and a gênerai demurrer flled by the défendant were over- 
ruled. The cause came on for hearing upon pleadlngs and proof. It was 
contended by défendant that it had aeted In good faith, that it had a right to 
use the mark, and that, since the form in which complainant had used the 
trade-mark was the letters "M. F." as a monogram inclosed in a circle, the 
use by defeMant of the letters "M. F. H." without the circle dld not amount 
to an infringement. 

Mackoy & Lowman (Frank F. Reed and Edward S. Rogers, of 
counsel), for complainant. 
S. D. Rouse, for défendant. 

COCHRAN, District Judge. Counsel for défendant emphasizes 
the fact that the design which the complainant and its predecessor in 
title hâve always used to mark the terneplate manufactured and sold 
by them has been the letters "M. F." in monogram inclosed within 
a circle; and that they hâve never used those letters for that pur- 
pose, except in that way. He draws the conclusion trom this cir- 
cumstance that complainant's trade-mark is those letters so disposed 
and accompanied, and not those letters differently disposed or ac- 
companied. In other words, his position is that its trade-mark is to 
be determined by what has been used by complainant and its predeces- 
sor, and not by what they hâve claimed was the trade-mark, and, so 
determining it, it must be held that its trade-mark is those letters with 
such disposition and accompaniment, and not those letters without 
either. According to this view of the matter, the letters "M. F." 
not in monogram and without any accompaniment is not complain- 
ant's trade-mark. 

It seems to be true that the mark which has always been used is, 
as claimed, the letters in question in monogram within a circle. Those 
letters seem never to hâve been used upon the goods in marking them 
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in any other way. At least there does not seem to be any évidence 
in this record of such use. It may also follow from this, that, strict- 
ly speaking, complainant's trade-mark is those letters in monogram 
within a circle, and not otherwise arranged or associated. But con- 
ceding ail this to be true, what follows from the concession? It 
does not follow from this that in order for the trade-mark to be in- 
fringed it is necessary that the mark used by the infringer should be 
exactly the same as the trade-mark, and that it cannot be infringed by 
the use of those letters not in monogram and not within a circle. 
Their use in any way that is calculated or likely to deceive a purchaser 
of the infringer's goods into believing that he is purchasing complain- 
ant's goods is ail that is necessary to constitute an infringement. I 
doubt whether those letters can be used to mark terneplate in any 
way without their use being an infringement. The letters "M. P." 
are the essential features of the trade-mark, and it is so claimed in 
the registry thereof in the Patent Office. Ail- else is mère dress, if 
used not in monogram and unassociated, i. e., if ail that is used is 
the plain English capitals in a straight line, they may be said to be 
used nakedly or without dress. If used, as défendant has been using 
them, i. e., accompanied with othèr letters, or with certain words, they 
may be said to be useï^ with a dififerent dress from that used by com- 
plainant. Can it be said then that the fact that those letters hâve 
been used without dress or with a différent dress from that used by 
complainant prevents their use from being an infringement? I hard- 
ly think so; and that .without any spécifie considération of whether 
or not, in such form, they are calculated to deceive the purchasers of 
terneplate. The fact that the alleged infringer has made use of the 
essential feature of complainant's trade-mark which is, as conceded 
above, the letters "M. P." in monogram within a circle, characterized 
by defendant's counsel as its "technical" trade-mark, though in an 
entirely différent form, would seem to be sufïïcient. The question 
whether the mark used by the alleged infringer was calculated to 
deceive the public would not eut any figure in determining whether 
there had been an infringement if the niark so used were identically 
that which is claimed to be the trade-mark. So, if the mark so used 
contains the essential feature of the trade-mark, but in a différent 
form, that question should not eut much, if any, figure in the case. 
Would counsel contend that a manufacturer or seller of terneplate 
could mark his goods with the English capitals "M. P." in a straight 
line without any accompaniment with impunity, or that the owner 
of the trade-mark would hâve to show that some one had been de- 
ceived by such use before he would be entitled to an injunction? It 
would seem not. Yet in such case the monogram and the circle 
both are gone, and one looking at the two marks would not hâve 
the slightest difficulty in saying that the two marks were not the same. 
Does it make any différence then that the letters are so used with an 
accompaniment, as in this case, with additional letters or words? I 
think not. 

But if we take into considération the élément of being calculated 
or likely to deceive, such use of the essential feature of complain- 
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ant's trade-mark in a différent form must be conderoned; and for 
the reason, if none other, that it will hâve a tendency to cause the 
goods so marked to be known in the market by the same name iden- 
tically as that by which complainant's goods are known. It is shown 
by the évidence in this case that when complainant's goods are 
spoken or written about they are called "M. F." terneplate. They 
hâve acquired that name in the market. When the letters are used 
in this way, it is net in monogram or inclosed within a circle. They 
cannot be so used when spoken, and it is useless labor when writ- 
ten. They are only so used when stamped upon the goods. The use 
by défendant of the same letters accompanied with other letters or 
with certain words will bave a tendency to cause their goods to be 
known by the same name as complainant's. The fact that there 
is no évidence in the record that in the short time they hâve been 
used they hâve acquired that name is not sufhcient to rebut this in- 
ference. That, if such is the case, there has been an infringement 
because of likelihood of déception in this way is well put in the foUow- 
ing quotation from the opinion of Lord Cranworth in the case of 
Seixo V. Provezende, L. R. 1 Ch. App. 192, to wit : 

"If the goods of a manufacturer hâve, from the mark or device he has used, 
beeome known in the market by a particular name, I think that the adoption 
by a rival trader of any mark which wUl cause his goods to bear the same 
name in the market may be as much a violation of the rights of that rival 
as the actual copy of his device." 

And this statement of the law is borne out by many authorities 
cited by counsel for complainant. 

Then, as to the fact that there is no évidence that any purchaser 
of terneplate has been deceived, and the further fact that according 
to defendant's claim there was no intent on its part to deceive and to 
get a part of complainant's trade, both of which facts are also em- 
phasized by counsel for défendant. To this it is perhaps sufficient 
to answer that it is not an essential part of complainant's case, in 
view of the positions heretofore taken, that any one should actually 
hâve been deceived, or that there was an intent on defendant's part to 
deceive, Such facts are mainly, if not exclusively, pertinent in this 
sort of case in their having a tendency to show that the particular mark 
used and complained of is calculated to deceive. The fact that per- 
sons hâve been deceived, and that in the user's judgment they will 
be deceived, is quite persuasive, if not conclusive, of the fact that 
the mark in question is calculated to deceive. And yet such conclusion 
may be reached without the aid of such significant circumstances. 
As to the matter of intent on defendant's part, in view of the value 
of complainant's trade-mark, and defendant's knowledge when it 
adopted the marks complained of, of those marks embodying the 
essential feature of complainant's trade-mark; of the explanation as 
to why défendant came to adopt them being open to question, to 
say the least; and of the fact that when complaint of their use was 
made, though seemingly not much value or importance is attached to 
them by défendant, it refused to abandon ail claim or right to use 
them, though, possibly, the court may be in error in this par- 
ticular — it seems to be more reasonable from the évidence to con- 
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clude that the défendant was not entirely free from a désire to get the 
benefit of complainant's trade by the use of the marks adopted by it. 
What I hâve said in this opinion is entirely informai. It is de- 
voted to a considération of the positions advanced by defendant's 
counsel, because I announced at tlîe conclusion of the argument that 
I felt quite sure that complainant is entitled to the injunction it 
seeks, and only took it under advisement, in order that I might con- 
sider those positions, which hâve been advanced with earnestness and 
sincerity, more carefuUy. Such considération has resulted in a 
deepening of my conviction that the injunction should be granted. 



THE RAÇiNAROK. 

(District Court, E. D. New Yorli. January 11, 1008.) 

1. Salvage— Suit fob OomPBNSATiON— Bffeçt of Excessive Ci,aim.s. 

False allegation.s in a libel for salvage as to tlie service rendered and 
excessive claims for compensation may détermine a doiibtfui case against 
the libelant, or may justify the déniai of any compensation for services 
rendered, or tlie réduction of the amount. 

2. Same— TowiNG VesseIj from Fibe aï Whahf— Absence of M.'vstkb. 

A tug tendered a Une to a steamshlp whlch was lyin.ff at a wliarf and 
in imminent danger of taliing lire from a burning building near by, and 
sucb line was accepted by those on board in the absence of the nuister. 
and the vessel towed out of danger. Hehl, that the action of the tug was 
meritorious and proper, and she was entitled to a salvage award tliere- 
for, and that the master of the steamer on arriving and terminating the 
service could not repudlate that aiready rendered on the grouud that it 
was not requested nor desired. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Salvage, § 28.] 

3. Same— Amount op Award. ; m 

A tug which towed a steaniship worth $65,000 from a wharf when slie 
was in danger of flre with appareutly no other means of assistance at 
hand, the service lasting about 20 minutes, held entitled to a salvage 
award of $1,200. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 48. Salvage, § 76. 

Award in fédéral courts, see note to The Lamington, SO C. C. A. 280.] 

In Admiralty. Suit for salvage. 

Foley & Martin (WilHam J. Martin, of counsel), for libelants. 
Wallace, Butler & Brown (Howard S. Harrington, of counsel), for 
claimant. 

CHATFIELD, District Judge. Services were rendered by the tug 
Henry Gillen and her crew to the steamer Ragnarok, upon the occasion 
of an exceedingly fierce and troublesome fîre at Miller's plaster mill, 
on Newtown creek in this district, upon the morning of August 23, 
1906. The Ragnarok is a steel freight steamer, worth some $65,000, 
and the claimant's stipulation for value in this action was iixed at 
$5,000. The Gillen was a tug of average capacity, and worth at the 
time perhaps some $18,000. At the time the fire brpke out, the Rag- 
narok was lying at "a wharf immediately adjacent.tô the building on fire. 
The channel to the wharf was such that the steamer could neither pro- 
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ceed to or away from the wharf under her own steam. A wind was 
blowing directly toward the face of the wharf, and carrying the fiâmes 
out to and over the steamer. Under such circumstances, the Gillen 
left a tow with which she was proceeding up the river, made fast to 
,the bow of the Ragnarok with the Gillen' s own hawser, and in the 
course of some 20 minutes succeeded in removing the Ragnarok from 
the immédiate point of danger. Inasmuch as the tide was running 
flood, the stern of the Ragnarok, then some distance below the fire. 
was not carried out into the stream an equal distance with the bow, the 
effect of the hawser attached to the bow of the vessel also increasing 
the tendency to swing. During the period in which the vessel was in 
tow of the tug, the captain of the Ragnarok, who was not on board at 
the titne the fire broke out, succeeded in reaching his vessel, and after 
getting to the bridge, not only refused further assistance, but ordered 
the termination of the efforts of the Gillen. There is some dispute as 
to when the captain's orders were made known to the officers of the tug 
(inasmuch as the captain's first directions seem to hâve been givenin 
Norwegian), but at about the time the Gillen left the bow of the 
Ragnarok and proceeded toward the stern, in order to draw the stern 
out even with the bow, the captain of the Ragnarok sent out a small 
boat to carry a line from the stern of the vessel to the opposite shorc 
of Newtown creek. Some misunderstanding occurred in référence 
to this small boat, the men in the small boat at first attempting to give 
their line to the Gillen, and, under the orders of the captain, then leav- 
ing the Gillen and proceeding across the creek. In any event, the serv- 
ices of the Gillen ceased at this point, and the répudiation of the of- 
fer of further assistance resulted in her ceasing further efforts. The 
Gillen then backed away, and later returned to her tow. The Ragnarok 
was successfully warped across the stream by the stern line and by a 
second bow line subsequently led out by this same small boat. The 
assistence given by the Gillen was timely, valuable, and of a character 
which ordinarily should be rewarded. The value of those services and 
the amount of the rémunération, which in part should be based upon 
the idea of rewarding the Gillen for her prompt action, and for the 
willingness of her officers to assist in a situation of possible danger, 
would be the whole question for considération in this case, if the claim- 
ant had not interposed two questions of law, which must be considered 
in reaching a détermination. 

The first of tliese objections is based upon a claim set forth in the 
Hbel that the Gillen rendered services to the Ragnarok, in towing the 
vessel across Newtown creek, and landing her along the wharf upon 
the opposite shore, upon whicli claim salvage was demanded to the 
extent of $5,000. It is undoubtedly true that, where a libelant shows 
such unconscionable greed and such inaccurate or false claims as to 
throw doubt upon the entire niatter, such conduct may résolve a doubt- 
ful case in favor of tlie claimant, render it impossible to place credencc 
m the story of the libelant, or even be a basis for holding that no com- 
pensation should be allowed for whatever services were rendered. The 
Barefoot, 1 Eng. Law and Eq. 661 ; The Dorothea Foster, Fed. Cas, 
\o. 439 ; and The Chouteau, infra. But in the case at bar, the facts 
shoM'n by the testimony concerning the transaction, the services ren- 
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dered, and the circumstances surrounding the filing of the libel, ail in- 
dicate a proper case for the allowance of some compensation, and the 
exaggeration should hâve the effect merèly of lessening the amount of 
the award. 

The other proposition advanced by the claimant to defeat any 
recovery is that the hbelants can recover no compensation, inasmuch 
as the assistance offered and extended vvas neither accepted nor 
desired by the captain of the Ragnarok. It appears from the tes- 
timony that the line which was passed by the Gillen was taken by 
some stevedores or common saiJors, who were running around up- 
on the deck of the vessel giving évidences of fright and panic. 
The captain, as has been stated before, at some time during the 
course- of the towing, endeavored to repudiate the actions of thèse 
men, and uhimately terminated the efforts of the Gillen. 

In the early case of New Harbor Protection Co. v. Steamer 
Charles P. Chouteau (D. C.) 5 Fed. 463, the court used the fol- 
lowing language : 

"If the master of a burning vessel prefers to allow her to buvn rather tlian 
to permit outside parties to extingulsh tlie flames, he may do so. He has a 
perfeet right to décline any assistance that may be otCered hini ; he should 
not be asslsted against his will." 

This broad proposition has, however, not been followed in the literal 
sensé of the language quoted. In the case of Spreckels v. The State 
of California (D. C.) 45 Fed. 649, the court expressly states that the 
doctrine in the Chouteau Case is too broad. Certain other considéra- 
tions in that case entered into a détermination by the court that the 
libelant was entitled merely to a contract price for the services which it 
had rendered, and a prior refusai by the ovvner of the State of Cali- 
fornia to make use of the services of the tug Relief was held sufficient 
to defeat a claim for salvage for those services which were actually 
subsequently rendered by that tug, for the following reasons: 

"But where the owners of a vessel io péril hâve taken ail measures in tlieir 
.l'udgment neeessary to insure her safety, and those measures are adéquate, 
and ail that prudence requires, other parties hâve no right to obtrude tlieir 
services, and antieipate the employnient of the means adopted by the owners, 
and then, if successful, claim a salvage recompense." 

This principle of the Spreckels Case is also recognized in the case 
of The Bolivar v. The Chalmette, 1 Woods, 398, Fed. Cas. No. 1,611 ; 
The Pohatcong (D. C.) 77 Fed. 996; Baker v. The Tros, Fed. Cas. 
No. 783 ; and various others. It was further said in the case of the 
Pohatcong, supra, that the acceptance of a line by a seaman, after a 
refusai by the master, could not bind the ship. None of thèse cases, 
however (except the gênerai statement in the- Chouteau Case), meets 
the situation now under considération. To say that services offered 
and rendered in a situation of danger, when no adéquate or reasonable 
means of assistance or protection exist at the time (other than those 
offered by the vessel tendering assistance), can be repudiated and ter- 
minated when the immédiate danger has passed, is to give to any owner 
or captain of a vessel in distress an opportunity to relieve himself from 
salvage charges, which would lead to utterly unjust results. 

During the time that assistance is being rendered, the ofiicers of a 
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vessel in distress are certainly at liberty to détermine when the as- 
sistance rendered sliould be terminated, and such assistance cannot be 
forced upon tliem beyond that point, if the vessel in distress is then in 
a position where nothing but the property rights of the owners of the 
vessel are at stake. Upon reaching such a point, or at any time subsé- 
quent, if the officers of the vessel are able to think of some course of 
action which might bave been taken in the emergency, and which if 
fortunately carried ont might bave resulted in saving their vessel, such 
an afterthought would almost always be interposed as a défense to a 
recovery for the assistance which had been rendered and acquiesced in 
up to that point, provided the courts sanction such a proposition. 

Upon the record in this case it is impossible to détermine what would 
hâve been the effect of an utter répudiation by the Ragnarok of the 
Gillen's services, and of a refusai to accept the hawser profïered by the 
'Gillen. It is believed that the Gillen took a proper course, and ren- 
«dered valuable assistance, at a time when such an offer should bave 
"been accepted and the profïered aid taken advantage of, with the ex- 
pectation of paying therefor a suitable award. For the payment of 
this suitable award the Ragnarok is liable, and is bound by the action 
of the Gillen and of the men on the Ragnarok prior to the time when 
the captain determined that the services of the Gillen would not be 
required, and directed the Gillen to cease her efforts. As to the value 
of thèse services, considering that the time of performance was short, 
that no particular hardship was involved, and that the danger while 
imminent was not likely to be extrême, it would seem that an award 
of $1,200, to be distributed according to the usual rules, is suffi.cient, 
and the libelants may bave a decree accordingly. 



CARPENTER v. WILLARD CASE LTJMBER CO. 

(Circuit Court, S. D. lowa, C. D. January 23, 1908.) 

No. 3,789. 

1. CoRPOKATiONS— AcTio:ys Against Fobeign Corpoeations— Vaudity of 

Service. 

A flrm of lumber commission merchants domicilefl in lowa, wlio tooli 
orders from persons desiring lumber, and forwarded the same to lum- 
ber companies for acceptance, receiving a commission from the sellers 
in case a sale was made, and who in such manner sent orders to défend- 
ant, a Missouri corporation, having Its principal place of business in St. 
Louis, which were accepted, did not thereby become agents for défendant 
in lowa, within the meanlng of lowa Code, § 3529, so that jurlsdiction 
could be acqulred in a suit against défendant in the state by service on 
such firm, défendant having no property or place of business in lowa. 

[Ed. Note. — Service of procesa on foreign corporations, see notes to El- 
dred v. American Palace Car Co., 45 C. C. A. 3 ; Cella Commission Co. v. 
Bohlinger, 78 C. C. A. 473.] 

2. Appearance— Pboceedings Constituting "General Appeabance" — Re- 

MOVAL op Cause. 

The appearance of a nonresident défendant in a state court for the sole 
purpose of removing the cause does not constitute a "gênerai appearance" 
which precludes it i'rom moving to quash the service in the fédéral court. 

[îjd. Note. — For other définitions, see Words and Phrases, vol. 4, pp. 
3051, 3052.1 



693 158 FEDERAL REPORTER. 

On Motion to Quash Service oî Summons. 

Parker, Hewitt & Wright, for plaintiff. 
Dunshee & Dorn, for défendant. 

POIvLOCK, District Judge. The sole question arising for décision 
on this record relates to the validity of the service of the summons 
made in this case. The facts gleaned from the record necessary to a 
décision of this question, briefly stated, are as follows: Plaintiff, a 
citizen of this state, doing business under the name and style of the 
"lowa Bridge Company," in the year 1906 purchased from the défend- 
ant, a lumber corporation organized under the laws of the state of 
Missouri, domiciled in the city of St. Louis in that state, 58 cars of 
lumber. The détendant delivered plaintifï 33 cars of this lumber under 
its contract, but failed and refused to deliver the remain-.ng 25 cars, 
hence, this action was brought by plaintiff to recover the sum of $3,500 
damages for breach of such contract. The action was originally 
brought in the district court of Polk county, this state. The summons 
issued in the action was served on Moetzel & Tobin, a firm of lumber 
commission merchants domiciled in the city of Des Moines, Polk coun- 
ty, this state. This summons commanded the défendant to appear and 
answer in the state court on the 6th day of May, 1907. This it did 
not do, but on May 16th thereafter appearéd in the state court, filed its 
pétition and bond for removal into this court, and in this court has 
filed its motion to quash and set aside the service of the summons thus 
made. On the face of this record, as well as by stipulation of parties, 
the case must go back to the state court if the service made is sustained. 

From the évidence submitted by way of affidavits for and against 
this motion to quash, it appears Moetzel & Tobin are îumber commis- 
sion merchants domiciled in the city of Des Moines. As such com- 
mission merchants they take orders from persons desiring to pur- 
chase lumber, and forward the same to lumber companies having lum- 
ber of the character ordered for sale. In this case, as shown by the 
correspondence, the orders made by plaintiff were addressed to Moetzel 
& Tobin, and by them forwarded to the défendant company in St. 
Louis for acceptance. In pursuance of thèse orders acceptée! by de- 
fendant the lumber was to be delivered to the plaintiff at certain figures 
therein specified f. o. b. the cars at such point of destination as the 
plaintiff might designate, he being permitted, after the making of the 
orders, to S|>ecify the sizes of the lumber. The défendant company 
owned lumber mills in the northwest. The lumber ordered was to be 
shipped over the Northern Pacific Railway Company's line. It did 
not own any lumber or other property of any character in this state, 
and it was not necessary in the fulfillment of the orders thus taken 
that the lumber or any part thereof should be delivered in this state. 
Défendant did not hâve any lumber yard, warehouse, office, or place of 
business in this state, and did not hâve any agent or représentative in 
this state other than as the above-stated facts constituted the firm of 
Moetzel & Tobin its représentatives. And it is not shown from the 
testimony that défendant transacted any business in this state except 
that above specified. Moetzel & Tobin, as lumber commission mer- 
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chants, rented their own office, paid their own expansés, and received 
their compensation on orders for lumber filled through them, based 
on the amount of such orders filled by lumber dealers. The commission 
in this case was $5 per car to be paid by défendant to Moetzel & 
Tobin. The arrangement to thus represent défendant was made in 
St. Louis by Mr. Tobin. 

Under this state of facts, is the relation existing betvveen Moetzel 
& Tobin and défendant of such nature in law as to constitute them the 
représentatives of the défendant company in this state to such extent 
that valid personal service of process may be made upon défendant 
through them? The answer to this question must dépend upon what 
provision the lawmaking power of this state has lawfuUy enacted for 
obtaining personal service on a foreign corporation by the service of 
process upon those representing or claiming to represent such cor- 
poration in this state. At the common law^ there was no method by 
which process could be served on a foreign corporation in an action 
at law binding the person of the corporation. As said by Mr. Justice 
Field in St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, m L. Ed. 232 : 

"Formerly, it was lield that a lorelgn corporation could not be sued in an 
action for the reeovery of a personal demand outside of the state by vvhlch it 
was chartered. ïhe prineiple that a corporation must dwell in the place of 
its création, and cannot, as said by Mr. Ohlef Justice Taney, migrate to 
another sovereignty, coupled wlth the doctrine that an officer of the cor- 
poration does not carry bis functions wlth him when he leaves bis state, 
prevented the maintenance of personal actions against It. Tbere was no 
mode of compelling its appearance in the foreign jurlsdictiou. Légal pro- 
ceedings there against it were, therefore, uecessarily confined to the disposi- 
tion of such propei'ty belouging to it as c*ould be there found; and, to au- 
thorize them. législation was neces.sary. McQueen v. Mlddletown Manufac- 
turlng Co., 16 Johns. (N. Y.) 5 ; Peckliam v. North Parlsh in Haverhill, 16 
l'iek. (Mass.) 274 : Libbey v. Hodgdon, 9 K. H. 3&i ; Moulin v. Trenton Insur- 
ance Co., 24 N. J. Law, 222." 

Therefore, it is only by virtue of statutory authority that such serv- 
ice can be made, the statutory method must be followed, and the 
method adopted and followed must constitute due process of law. 
The lawmaking power of this state has provided a method of obtaining 
service on foreign corporations, as follows: Section 3529 of the Code 
of lowa provides: 

"If the action is against any corporation or person owuing or operating 
any railway or canal, steamboat or otber river craft, or any telegraph, télé- 
phone, stage coach or car Une, or against any express Company, or against 
any foreign corporation, service may be made upon any gênerai agent of such 
corporation, company or person, wherever found, or upon any station, ticket 
or otber agent or person transacting the business thereof or selling tickets 
therefor In the county wbere the action is brougbt ; if there is no such agent 
in said county, tben service may be had upon any such agent or person trans- 
acting said business In any other county." 

Section 3532 of the Code provides: 

"When a corporation, company or indlvldual has, for the transaction of 
any business, an ofliee or agency In any county other than that in whlch the 
principal résides, service may be made on any agent or clerk employed in 
such office or agency, in ail actions growlng out of or connected with the 
business of that office or agency." 
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A State is powerless to provide any method of obtaining personal 
service binding- upon a natural personal citizen of a foreign state un- 
less such person cornes within the territorial boundaries of such state 
so that the law may become operative upon him. Pennoyer v. Nefif, 95 
U. S. 714, 24 Iv. Ed. 565. A state may subject its citizens to the juris- 
diction of courts created under its Constitution and laws in any man- 
ner it may deem proper, so long as the method provided constitutes 
due process of law. À corporation can act and be bound only through 
its constituted officers, agents, and servants, therefore a domestic cor- 
poration may be required by the laws of the state of its création to an- 
swer personally in any court of the state by the personal service of 
notice of the pendency of an action against it therein, served upon any 
officer, agent, or other représentative of the company within the state, 
as the lawmaking power in its wisdom may provide, unless prohibited 
by its Constitution. A corporation is in law conclusively presumed to 
be a citizen of that state under whose laws it is organized, and it can- 
not, as an individual, remove from such state, and thus change its 
citizenship. It therefore becomes material to inquire what lawful au- 
thority a state has to provide for the obtaining of jurisdiction by its 
courts to pronounce judgment binding personally upon a foreign cor- 
poration, and what limitations are placed upon the exercise of such 
right by the state, for it is self-evident that an act of the Législature 
of a state, providing the service of process upon A., a citizen of the 
state, shall bind B., a corporate citizen of another state, without regard 
to any relationship existing between A. and B. or the consent of B. 
to such arrangement, would be entirely nugatory and void, because 
not constituting due process of law. And this without regard to the 
fact that A. may notify B. of the service made or the pendency of the 
action. It is therefore apparent the person on whom the process is 
served within the jurisdiction of the court, to bind the foreign corpora- 
tion, must stand as the représentative of the foreign corporation. 
Not in a spécial or restricted sensé, but in such measure that, if in- 
stead of the process being served upon him he should accept service 
of the writ, his acceptance would bring his principal, the foreign cor- 
poration, personally before the court, and when brought in the cor- 
poration would be estopped from denying the authority of its agent to 
iaind it by the act of acceptance of the service. That this is the true 
Tule, I think, is made clear by référence to a few of the many adjudi- 
cated cases. 

In St. Clair v. Cox, supra, Mr. Justice Field, delivering the opinion, 
says : 

"The state may, therefore, Impose as a condition upon which a foreign cor- 
poration shall be permitted to do business within her limits that it shall 
stipulate that, in any litigatiou arising out of its transactions in the state, 
it wlll accept as sufflcient the service of process on its agents or persons spe- 
cially designated ; and the condition would be eminently fit and j'ust. And 
such condition and stipulation may be implied as well as expressed. If a 
state permits a foreign corporation to do business within her limits, and at 
the same time provides that, in suits against it for business there done, pro- 
cess shall be served upon its agents, the provision is to be deemed a condition 
of the permission; and corporations that subsequently do business in the 
state are to be deemed to assent to such condition as fuUy as though they 
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had speclally authorized their agents to receive service of the process. Sucli 
condition must not, however, encroach upon that principle of natural .iustiee 
which requires notice of a suit to a party betore he can be bound by it. It 
must be reasonable, and tlie service provided for sliould be only upon sucli 
agents as may be properly deemed représentatives of tlie foreign corporation. 
* * * The transaction of business by tlie corporation in the state, gênerai 
or spécial, appearing, a certiflcate of service by the proper oliicer on a person 
virho is its agent there would, in. our opinion, be sufficient prima facie évi- 
dence that the agent represented the company in the business. It would then 
he open, vrhen the record is offered as évidence in another state, to show that 
the agent stood in no représentative charactcr to the company, that his duties 
were limited to those of a subordinate employé, or to a particular transac- 
tion, or that his ageucy had eeased when the matter in suit arose." 

In Mutual Life Insurance Co. v. Spratley, 172 U. S. 602, 19 Sup. 
Ct. 308, 43 Iv. Ed. 569, Mr. Justice Peckham quotes the following 
from the opinion in St. Clair v. Cox, supra: 

"In the state where a corporation is formed, it is not diiTicult to ascertain 
who are authorized to represent and act for it. Its charter or the statutes 
of the state wlU indicate in whose hands the control and management of its 
affairs are placed. Directors are readily found, as, also, the officers ap- 
pointed by them to manage its business. But the moment the bouudary of 
the state is passed difflculties arise. It is not so easy to détermine who rep- 
resents the corporation there, and under what circumstances service on them 
will blnd it." 

And then says : 

"This language does not confine the service to an. agent who bas been ex- 
pressly authorized to receive service of process upon hini in behalf of the for- 
eign corporation. If that were true, it would be easy enough to détermine wheth- 
er the person represented the corporation, as unless he has been so authorized 
he would not be its agent in tliat matter. In the absence of any express au- 
thority, the question dépends upon a review of the surrounding facts, and 
upon tlie inferences which the court might properly draw from them. If it 
appear that there is a law of the state in respect to the service of process 
on foreign corporations, and that the character of the agency is such as to 
render it fair, reasonable, and just, to imply an authority on the part of the 
agent to receive service, the law wlll and ought to draw such an inference 
and to imply such autliorlty, and service under such circumstances, and 
upon an agent of that character, would be sufficient." 

In Green v. Chicago, Burlington & Quincy Ry., 305 U. S. 530, 27 
Sup. Ct. 595, 51 L. Ed. 916, Mr. Justice Moody, delivering the opin- 
ion of the court, says: 

"The business done in this case was, in substance, nothing more than that 
of solleitation. Without undertaking to formulate any gênerai rule deflning 
what transactions will construe 'doing business' in the sensé that lia- 
bility to service is incurred, we thinlj that this is not enough to bring the 
défendant within the district so that process can be served upon it. This 
View accords with several décisions in the lower fédéral courts. Maxwell 
v. Atchison, etc., Railroad (O. C.) 34 Fed. 28S; Fairbanli & Co. v. Cincinnati, 
etc., Railroad, 54 Fed. 420, 4 C. C. A. 403, 38 L. R. A. 271 ; Union Associat- 
ed Press V, Times-Star Co. (C. C.) 84 Fed. 419 ; Earle v. Chesapeake, etc., Rail- 
road (C. O.) 12T Fed. 235." 

Tested by the rule announced in thèse cases, is the service hère relied 
upon by plaintifï sufficient? That is to say, suppose Moetzel & Tobin 
had accepted the service of process in this case on behalf of défendant 
company instead of being served with the process. Would défendant 
be bound thereby, and estopped to deny the authority so exercised? 



702 158 FEDERAL RBPORTRE. 

I think not. As has been seen from the facts stated Moetzel & Tobin 
vvere not held out to the public by défendant as its agents to transact 
its business. They were transacting their own business. They did 
not occupy an office of the défendant company in this state, they 
occupied their own office. They were not in possession of or exer- 
cising dominion or control over any property of the défendant in this 
State. In the Hne of their business they took orders for lumber, had 
such orders accepted, filled, or agreed to be filled by défendant com- 
pany for plaintiff. In so doing défendant was not bound by any act 
of Moetzel & Tobin, but by its own act of acceptance. Moetzel & 
Tobin were transacting the business of lumber factors or brokers in 
this state, but the business transacted by them was their business. 
The défendant was transacting business in St. Louis through Moetzel 
& Tobin in the manner stated. In such case the principal is not bound 
by the service made. For a lengthy discussion of the gênerai principles 
involved, see the opinion of Judge Sanborn in Butler Bros. Shoe Co. 
V. United States Rubber Co. (C. C. A.) 156 Fed. 1, recently decided. 

Again, it is not thought the appearance by the défendant in the state 
court for the purpose of filing its pétition and bond for removal to 
this court constituted a gênerai appearance to the merits of the case, 
or a waiver of the invalidity of the attempted service because of the 
statute of this state. The service being invalid, no duty rested on de- 
fendant to obey the command of the summons issued from the state 
court. It could hâve permitted judgment to go by default against it 
and successfully resisted its enforcement. However, it did not désire 
to take such course, but pursued the m&ce prudent one of appearing 
in the state court for the sole purpose of removing the controversy 
to this court, which it might lawfully do; and, when the controversy 
was so removed, the question of jurisdiction over the person of the 
défendant is one for the considération of this court under the gênerai 
provisions of the law, and not for the state court under spécial provi- 
sions. Louden Machinery Co. v. American Malléable Iron Co. (C. C.) 
127 Fed. 1008, and cases therein cited. 

It follows, the motion to quash and set aside the service in this case 
must be, and is, sustained. Such order will be entered by the clerk. 



In re APREA. 

(Circuit Court, S. D. New Yorlv. February 26, 1908.) 

Aliens—Natiikamsîation— Pétition— Vehification. 

Naturalisation Act June 29. 100«, § 4, par. 2, sulxl. 2, 34 Stat. .590, c. 
3392 lU. S. Comp. St. Supp. 1907, p. 421], provides tliat a naturalizatiou 
pétition shall be verifled by at least two crédible witnesses or eitizens of 
the United States, Who shall state that they hâve pei'sonally knowu the 
applicant to be a résident Of the United States l;or flve years continuously, 
and of the state for at least one year, Imniediately preceding the date of 
the filing of his pétition, and that they each hâve Personal kuowledge 
that petitioner is a person of good moral character, etc. Held, that where 
one of petitioner's vi^itnesses at the hearing admltted that he had not 
known petitioner for flve yéars antedating the flliug of pétition, as stat- 
ed in the wltness' affldavlt, and the other witness, who was a naturalized 
alieu, admltted that he' had surrendered his own certiflcate of cltizen- 
ship for cancellation because procured iii violation of law, the pétition 
was not verified as required by law, and therefore not sustainable. 
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Pétition for Naturalization. 

ïhis pétition was flled in tliis court on the 20th day of Noveniber, 1907, and 
was apparently verified by Ghiseppe Silvestri and Alberto Veutrl, who made 
aflidavlt that they were cltlzens of the United States aud that tliey liad per- 
Houally liDown the petitioner to be a résident of the United States for a pe- 
viod of at least five years continuously ininiediately preceding the date of flling 
liis pétition, and of the state of New Yorlt for a period of seven years imme- 
<liately preceding the date of flling said pétition, and that to their personal 
knowledge the petitioner was a person of good moral eharacter. attached to 
the principles of the Constitution of the United States, and that he was in 
every way qualified. In their opinion, to be admltted a citizen of the United 
States. When the cause came on to be flnally heard in open court at the ex- 
piration of the 90 days prescribed by the stiitute, the witness Giuseppe Sil- 
vestri admitted that he had not known the petitioner for flve years antedating 
the flling of his pétition, and could not, therefore, testify to his having re- 
sided In the United States during that period of time, or that he was attach- 
ed to the principles of the Constitution of tlie United States and otherwlse 
eligible to cltizenship as the law requires. The other witness, Alberto Ventri, 
admitted that he had surrendered his own c-ertificate of citizeuship for ean- 
cellatlon, having concluded that it had beeu procured in violation of law. 

Henry L,. Stimson, U. S. Atty. (Hugh Govern, Jr., of counsel), for 
objecter. 

LACOMBE, Circuit Judge (after stating the facts as above). Sub- 
division 3 of paragraph 3 of section 4 of the naturalization act of 
June 29, 1906 (34 Stat. 596, c. 3593 [U. S. Comp. St. Supp. 1907, p. 
431]), provides as foUovi^s: 

"ïhe pétition shall also be verified by the affldavits of at least two crédible 
wltnesses, who are cltlzens of the United States, and who shall state in their 
affidavits that they hâve personally known tlie appliuint to be a résident of 
the XTnlted States for a period of at least five jears continuously, and of the 
state, terrltory, or district In wliich the application is niade for a period of 
at least one year Imniediately pre(*ding the date of the filiug of his pétition, 
and that they each bave personal knowledge that the petitioner is a person 
of good moral eharacter, and that he is in every way qualified. In their 
oi)lnion, to be admitted as a citizen of the United States."' 

The pétition in this case lias not been verified in the manner pre- 
scribed by the statute, since the witness Ventri is not a citizen of the 
United States. It compiles with the letter of the statute, so far as 
the witness Silvestri is concerned, since he did "state in [his] affidavit" 
that he had known the petitioner the requisite time. By admitting, 
however, that this statement was inaccutate, the witness has deprived 
his statement of any probative force, and it vvouki not be a fair com- 
pliance with the spirit of the statute to accept a pétition thus verified 
as sufficient. 

The pétition may be denied, without préjudice to a renewal on prop- 
er papers. 



In re O'DEA. 

(Circuit Court, S. D. New York. February 2.5, 1908.) 

Aliems— Naturalization— Witnesses—Posting—Statutes. 

Naturalization Act June 29. 190G, c. ?,m2, § .5, 34 Stat. 598 [U. S. Comp. 
St. Supp. 1907, p. 423], provides that the clerk, Immedlately after flling a 
pétition for naturalization, shall give notice thereof by postlug, statlng the 
name, nativlty, and résidence of the allen, the date and place of his arrivai 
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in the United States and of the final liearing o£ hls pétition, together wlth 
the names of the vvitnesses whom the applicant expects to summon in 
his behalt; but, in case sucli witnesses caunot be produced ou the final 
hearing, other witnesses niay be summoned. Held, that other witnesses 
than those verifying the pétition may uot be examined at tho liearing, 
where their names hâve not been posted for 90 days prier thereto. 

Pétition for Naturalization. 

The pétition came on for final hearing in open court at the expiration 
of the 90 days prescribed by the statute, when the petitioner represented 
to the court that he was unable to produce one of the original verifying 
witnesses, Michael O'Dea, and asked permission to substitute a new 
witness, named Frank Curran, who was believed to hâve the requisite 
qualifications. The représentative of the government objected, on the 
ground that the name of the proposed new witness had not been duly 
posted. 

Henry L. Stimson, U. S. Atty. (Hugh Govern, Jr., of counsel), for 
objector. 

IvACOMBE, Circuit Judge. The point is well taken. The nat- 
uralization act of June 29, 1906, provides in its fifth section as fol- 
lows : 

"That the clerk of the court shall immediately after flling tlie pétition, give 
notice thereof by posting in a public and conspicuous place in his ofiice, or in 
the building in which his office is situated, under an appropriate heading, the 
name, nativlty, and résidence of the alien, the date and place of his arrivai 
in the United States, and the date, as nearly as may be, for the final hearing 
of his pétition, and the names of the witnesses whom the applicant expects 
to summon in hls behalf ; and the clerk shall, if the applicant requests it, issue 
a subpœna for the witnesses so named by the said applicant to appear upon 
the day set for the final hearing, but in case such witnesses caunot be produced 
upon the final hearing other witnesses may be summoned." Act June 29, 1906, 
e. 3592, 34 Stat. 598 [U. S. Comp. St. Supp. 1907, p. 423]. 

The concluding clause of this section, which authorizes the sum- 
moning of other witnesses than those who originally verified the 
pétition, must be read in connection with the whole section, and as 
requiring that the new witness shall hâve the same qualifications 
as those described in the first part of the section, including his hav- 
ing stood the test of having his name publicly posted for 90 days. 
Otherwise one of the safeguards which Congress provided against 
the naturalization of improper persons would be cast aside. The 
very object of posting the names of the witnesses is to give the 
government opportunity for a full investigation conducted by its 
own offîcers, without having to dépend solely on the cross-examina- 
tion of persons of whom it never heard until the cause comes up 
for final disposition. It is unfortunate that the petitioner has been 
unable to procure the attendance of his original witness; but it 
is no great hardship for him to wait until the name of the new wit- 
ness shall hâve been posted the requisite length of time. It would 
seem that persons seeking to be naturalized might avoid such de- 
lay by filing with their pétitions the names and addresses of alias 
witnesses whom they propose to call in the event of original witness 
failing to attend. 

The proceeding is adjourned accordingly. 
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STATE OF TEXAS et al. v. PAMIER et al. 

(Circuit Court of Appeals, Fifth Circuit. December 3, 1907.) 

No. 1,721. 

1. COUETS— PBIORITY OF JUEISDICTION— APPOINTMENT OF RECEIVEE. 

Wliere ttie relief in aid of whlch the appointment of a reeeiver is sougbt 
is sucli as cannot be obtained except by an actual seizure of the property, 
as tlie enforcemeut of a lien thereon, the actual seizure is not necessary 
to give the court jurisdiction over the property to the exclusion of ail 
other courts, but an order appointing the reeeiver is an assumptlon of pos- 
session by the court équivalent to an actual seizure. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, §§ 1345- 
1347.] 

2. SaME— FEDERAL AND STATE COURTS. 

In cases where a state court and a United States court naay each take 
.lurisdiction of property, the one which first gets .iurlsdiction holds It 
to the exclusion of the other untll Its duty is fully performed and the ju- 
risdiction invoked is exhausted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 1345- 
1335. 

Couflict of jurisdiction with state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 0. O. A. 856.] 

3. Same— Effect of Supeesedeas. 

A district court of Texas appointed a reeeiver for ail the property with- 
in the state owned by a foreign corporation, on application of the state, 
which had recovered judgment against the corporation for penalties for 
violation of a statute, and also enjoined the défendant from removing 
any of its property from the state. The reeeiver qualifled and gave bond, 
but did not take actual possession of the property ; the défendant appealing 
at once from the order, as permitted by Rev. St. Tex. 1895, art. 1383, and 
giving a supersedeas bond as provlded for by article 1404. Held that, un- 
cler such statute as construed by the highest courts of the state, the super- 
sedeas did not operate to vacate the appointment of the reeeiver, but 
mérely to suspend his functions, nor to deprlve the state courts of their 
exclusive jurisdiction over the property of the corporation, which was only 
transferred from the district court to the appellate court pending the ap- 
peal, and that a fédéral court was without jurisdiction to appoint a re- 
eeiver for the same property at suit of a stockholder pending such appeal. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

R. V. Davidson, D. W. Doom, T. W. Gregory, and G. W. Allen 
(Jewel P. Lightfoot, Jno. W. Brady, Gregory, Gregory & Batts, Allen 
& Hart, and D. H. Doom, on the brief), for appellants. 

S. B. Cantey, E. B. Perkins, H. O. Head, and John D. Johnson, for 
appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHEI^BY, Circuit Judge. This is a suit in equity brought by Brad- 
ley W. Palmer, a citizen of Massachusetts, against the Waters-Pierce 
Oil Company, a corporation organized under the lavi^s of IVIissouri. 
The appeal to this court is from two decrees of the Circuit Court — • 
one an inteilocutory decree appointing a reeeiver, and the other a 
decree refusing to vacate the order appointing the reeeiver. The case 
invplves questions relating to the jurisdiction of the courts of the state 
158F.^t5 
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of Texas and to the custody and control of the property of the Waters- 
Pierce Oil Company, which can be best stated after briefly showing 
the proceedings in the state courts and in the Circuit Court. 

On September 26, 1906, the state of Texas brought suit in the dis- 
trict court of Travis county, Tex., to forfeit the permit of the Waters- 
Pierce Oil Company to do business in that state, and to recover of it 
penalties for violations of the Texas anti-trust statutes. On June 1, 
1907, judgment was rendéred for the state, canceling the company's 
permit. Verdict and judgment were also rendéred in favor of the state 
and against the company for $1,623,900. On the same day, after the 
rendition of the judgment, the state presented to the district court an 
application for the appointment of a receiver of ail the property of 
the company situated in Texas, and for an injunction to prevent the 
conipany's removing its property f rom thé state. To' show the need 
of a rçceiyer and an injunction,, ,ît •w^aé, alleged that the charter of 
the company had been forfeitedhy; légal proceedings in Missouri; that 
the judgment in favor of the state of Texas cannot be collected outside 
of ' the state; and that the property of the company in the state is not 
sufficient to pay the judgment; that the property is in part movable 
property, and, if carried oUt ûf the state, could not be secured to sat- 
isfy its judgment; that the state bas a lien on the company's property 
to. secure the judgment by virtue of thç, âçt of the Législature of Texafe 
approved Àpril 11, 1907-; that the judgment of forfeiture prevented 
the company from doing business in the state; and that it was neces- 
sary, to protect the rights of the ^tate, thàt the business bf the défend- 
ant should continue, at least temporarily. This application for a re- 
ceiver and an injunction being presented rto the judge of the district 
court,- he orderèd, on June 1, 1967, that notice be given the company, 
aiid that it.bé set do^M fbr hearing Jûné 8, 1907. Oh June lOth, the 
heai^iijghaying been passed to tl?at day, the cpurt granted, the application 
for an injunction and for the appointment- of a, receiver, but did not 
name a receiver. ■ On Jûne 13th, Robert J* Eckhardt wâs named as the 
recéiyeiV and his bond fixéda.t. $250,000, The Company gave notice 
that it would appeal, and, on June 15th, the district court fixed $100,- 
000 as^thèambunt of the bondi. which the company! was required to 
give to supersede the order appointing the receiver. The company 
was in eourf contesting,,thpse,orders. „Qq June ;19th,. Eckhardt gave 
bond, wnjcti was approve^, ànd he qualified as receiyep. He did not 
take actual possession of the company's,' property. Oa f;he day last 
iiamed, June 19, 19Ô7,ithe company app'ealed^ to the Court of Civil Ap- 
peals from the order of thé district court appointing the receiver, giy- 
ing the required supef,sedeas bond, The Court of Civil Appeals, on 
October 23, 1907, handéd dôwn ah 0]iiniôn and entered judgment af- 
firming the decree of the .district cour.t, appointing Ec}j;hardt receiver. 
Waters-Piercè Oil Company- vJ Staté of Texas (Tex. Ci^. App.) 105 S. 
W. 851. The judgment' -of forfeiture of the 'company's permit wàs 
réridèrp'd, as' we hâve said, arid thé jud^iiënt for $1,623,900 entered où 
June 1, 1907 ;' and on Jutiè 15th, the coïhpany appealéd frpm that judg- 
ment, giving a supérsédeas and' ap'péàl botid, apptovèd on that dây; 
for $3,275,000. On tllis'apipeâl, t*e àrë'tlot advise.d that theré has beéri 
any décision. Oh Juné 19,' 1907, Bràdlfey W. Pailmer fil ed the original 



STATE OF TEXAS V. PALMEE. 707 

bill in this case in the Circuit Court of the United Statei for the East- 
ern District of Texas against the Waters-Pierce Oil Company. For 
the purposes of this décision, it is only necessary to show some of 
the leading features of the bill and the object of the suit. The com- 
plainant sues as a stockholder of the company, owning 100 shares, and 
avers that the corporation owns both real and personal property situât- . 
ed in Texas which exceeds $1,000,000 in value. The bill recites elab- 
orately and in détail the proceedings in the District Court of Travis 
county, Tex., which we hâve briefly stated. It copies, in part, the 
anti-trust laws of the state of Texas, averring that they are, in cer- 
tain respects, in conflict with the Constitution of the United States. It 
is alleged that the laws of Texas did not authorize the judgment for 
the amount of penalties as entered in the state court, nor authorize the 
appointment of a receiver of the property of the oil company by the 
state court. It is further alleged that an appeal was taken by the com- 
pany from the order appointing a receiver to the Court of Civil Ap- 
peals, the company giving a supersedeas bond, and that the judgment 
was superseded, and that the judgment and ail things incident thereto 
were removed to the Court of Civil Appeals. The appeal from the pen- 
alty judgment to the Court of Civil Appeals is also described. Thèse 
appeals, it is alleged, superseded the appointment of the receiver. The 
business and property of the company is described, and f acts are al- 
leged tending to show why the United States court should appoint a 
receiver. The prayer is for the appointment of a receiver to take pos- 
session of ail the company's property in Texas; that the business of 
the company may be wound up and its property sold ; that the receiver 
be authorized to manage and operate the property, etc. The Waters- 
Pierce Oil Company waived service of subpœna on June 19, 1907, 
and admitted the averments of the bill, and on the same day the Cir- 
cuit Court appointed Chester B. Dorchester receiver, with the usual 
powers and authority of receivers in such cases. The decree provides 
that otlier parties interested may intervene, and, on June 19th, H. C. 
Pierce intervened, alleging he was a stockholder, and repeating, in 
substance, the averments of the original bill, and asking for the same 
relief. On the next day Dorchester qnalified and gave bond as receiv- 
er. On June 21. 1907,'thé state of Texas and Robert J. Eckhardt, the 
receiver appointed by the district court of Travis county, applied to 
the Court of Civil Appeals, reciting the action of the several courts 
herein, and asked that court for relief against the receiver appointed 
by the United States court, and that the state court would make such 
orders as would protect and préserve its jurisdiction. The Court of 
Civil Appeals considered the application and handed down an opin- 
ion June 28, 1907 (Waters-Pierce Oil Company v. State of Texas 
[Tex. Civ. App.] 103 S. W. 83,6), and pursuant to its opinion, the 
court made an order directing Eckhardt, as receiver, in conjunction 
with the state of Texas, to appear before the Circuit Court of the Unit- 
ed States for the Eastern District of Texas, "and there, by suits, pleas, 
and applications, urge and insist upon the rights of the state and the 
jurisdiction of this court in and to and over the property in contro- 
versy,,and to ask for such orders, decrees, and judgments as they may 
deem necessary and proper, and to appeal and perf ect such appeals 
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and vvrits of error as they may deem proper and necessary." On Juiy 
1, 1907, the State of Texas and Robert J. Eckhardt, as receiver, applied 
to the United States Circuit Court, stating the foregoing facts, and mov- 
ed the court to set aside and annul its orders in référence to the receiv- 
ership, and that Chester B. Dorchester be discharged as receiver and 
. instructed to return the property of the company to the custody and 
control of the state courts, and that the jurisdiction of the state courts 
be recognized. On July lôth, the Circuit Court refused to grant the 
grayer of the state of Texas and Eckhardt. The order recites as a 
fact that Robert J. Eckhardt lias never taken nor had actual posses- 
sion of any of the property of the Waters-Pierce Oil Company under 
the order appointing him receiver, and that Chester B. Dorchester has 
actual possession under the order appointing him receiver, and the ap- 
pUcation is overruled without préjudice to any further application that 
may be made. The app'eal to this court by the state of Texas and Eck- 
hardt, as- receiver, is taken from the order of June 19, 1907, appointing 
Chester B. Dorchester receiver, and from the order of July 15, 1907, 
refusing to vacate the order appointing Dorchester receiver. The mak- 
ing of each order is assigned as error. 

The first question presented by the record is whether or not the pro- 
ceedings in the district court of Travis county, Tex., were such as 
to confer on it exclusive jurisdiction of the property involved. And, 
if that question is answered in the affirmative, the second question is 
whether or not such exclusive jurisdiction was lost by the superseding 
of the order- of the state court appointing a receiver. 

The district xourt of Travis county is a court of gênerai jurisdic- 
tion of both law and equity cases. The suit brought by the state of 
Texas in that court agaiaist the Waters-Pierce Oil Company was for 
the double purpose of forfeiting the permit of the company to do busi- 
ness in Texas, and to obtain a judgment for penalties against the com- 
pany on account of violations of the Texas anti-trust laws. The pro- 
céedings resulted in a judgment for the state of Texas, forfeiting the 
permit to do business and for penalties to the amount of $1,633,900. 
In Texas there are no sepàrate state courts of equity, and there is no 
practice in the state courts requiring équitable remédies to be admin- 
istered on bills in equity as in the fédéral courts. The practice is to ad- 
minister both légal and eqititable remédies on pétition, stating the facts 
and asking for relief. Having obtained this judgment, the state of 
Texas filed in the court its pétition seeking the équitable relief of en- 
forcing an alleged lien upon the property of the company, the appoint- 
ment of a receiver to take possession of the property, and an injunc- 
tion to prevent the removal of the property from the state. The péti- 
tion coritained a statement of facts, which, if true, would authorize the 
court to grant, the relief prayed for. Its averments are similar to 
those of bills in. equity in aid of suits at law praying for the appoint- 
ment of a receiver and the granting of an injunction, but in form the 
pétition conforms to the practice prevailing in Texas. Notice of the 
pétition was given the Waters-Pierce Oil Company, and it appeared. 
The pétition was set down for hearing. After a brief postponement, 
a hearing was had ; both parties to the proceeding being in court. The 
district court made and entered a formai order or decree appointing 
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a receiver and fixing his bond. The receiver appeared in the district 
court, qualified, and gave the bond required by the order, and the 
bond was approved by the court. AU thèse things occurred before any 
apphcation was niade to the United States court. Everything had 
been done that could be done to perfect the jurisdiction of the district 
court and to establish its custody and control of the property of the 
Waters-Pierce Oil Company, except that the receiver had not obtained 
the actual possession of tlie company's property. There has been a 
contrariety of opinion as to when. in a case hke this, the jurisdiction 
which secures priority attaches. Cases may be found holding that it 
attaches when invoked by the hling of the bill ; others, that it is deter- 
mined by the priority of tlie service (Gluclc & Becker on Receivers of 
Corporations [3d Ed.] 99) ; and others, by the priority of the order 
appointing a receiver, wliich, Mr. Thompson says,,is "tantamount to 
an actual judicial seizure of the property" (5 Thompson on Corpora- 
tions, § 6855). Hère we' are not disturbed by thèse nice distinctions, 
for the jurisdiction was invoked by the filing of the pétition, the is- 
suance of notice, its service, and the formai order appointing the re- 
ceiver and granting the injunction. Nothing was lackinç to complète 
the actual custody of the property except the manual seizure of it by 
the receiver of the state court. The relief sought by the pétition for a 
receiver in this case is clearly such as cannot be obtained except by an 
actual seizure of the property, because one of the purposes is to en- 
force an alleged lien on the property. In such cases the actual seizure 
of the property is not necessary to give the court jurisdiction to the 
exclusion of ail other courts. Farmers' L. & T. Co. v. Take St. E. R. 
R. Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 T. Ed. 667 ; Adams v. Mer- 
cantile Trust Company, 66 Fed. 617, 621, 15 C. C. A. 1. 

In cases where a state court and a United States court may each take 
jurisdiction, the one which first gets jurisdiction holds it to the exclu- 
sion of the other until its duty is fuUy performed and the jurisdiction 
invoked is exhausted. If jurisdiction as to the property attaches, it 
is exclusive till it has wrought its function. No other court of con- 
current jurisdiction has the right to interfère with the property within 
the custodv and control of the court first obtaining jurisdiction. Tay- 
lor V. Taintor, 16 Wall. 366, 370, SI L. Ed. 287 ; Covell v. Heyman, 
111 U_. S. 176, 4 Sup. Ct. 355, 28 E. Ed. 390. This principle is recog- 
nized in authorities too numerous for citation as one which is essential 
to the dignity and authority of every court, and essential also to the 
cOmity which should control the relations between courts of concur- 
rent jurisdiction. A fédéral court, in a case where the possession of 
the thing in suit is necessary to the granting of the relief sought, aft- 
er it has assumed jurisdiction, issued a subpœna in equity, caused it to 
be served, set the cause down for hearing, and made an order appoint- 
ing a receiver, would not permit a state court to interfère with its 
jurisdiction over the property embraced by the order. The whole pow- 
er of the fédéral government, if necessary, would sustain the court 
in maintaining its exclusive jurisdiction. The United States courts 
should willingly give the same exclusive efïect to proceedings in a 
state court of concurrent jurisdiction that they claim for such proceed- 
ings in fédéral courts. The rules on the subject must be reciprocal oth- 



710 , 158 FEDERAL REPORTER. 

erwise they will not produce that concord and harmony that is so es- 
sential to the effective and satisfactory enforcement of the law. 

We now corne to the considération of the second question, relating' 
to the effect of the supersedeas. The following is the Texas statute 
authorizing the givingof supersedeas bonds: 

"Should the appellant or plaintiff in error, as tlie case may be, désire to sus- 
pend the exécution of the judgment, he may do so by giving, instead of the 
bond or affidavit in lieu thereof, mentioned in the four preceding articles, or in 
addition to such bond, a bond with two or more good and sufflcient sureties, 
to be approved by the clerlc, payable to. appellee or défendant in error, In a 
sum at least double the amount of the .l'udgment, interest and eosts, condition- 
ed that such appellant or plaintiff in error shall prosecute his appeal or wrlt 
of error with efiCect, and in case the Judgment of the Suprême Court or the 
Court of Civil Appeals shall be against him, he shall perform its judgment, sen- 
tence or decree, and pay ail sucli damages as said court may award against 
hlm." Bev. St. Tex. (1895) art. 1404. 

Article 1383 of the Revised Statutes of Texas of 1895 allows an 
appeal from an interlocutory order of the district court appointing a 
receiver, "but the proceedings in other respects in the court below 
shall not be stayed durjng the pendency of the appeal, unless other- 
wise ordered by the appellate court." Before the action of the Cir- 
cuit Court in appointing a receiver, the Waters-Pierce Oil Company 
appealed from the judgment for penalties, giving a supersedeas bond 
for double the amount of the judgment, which was approved. The 
condition of the bond is that "the Waters-Pierce Oil Company shall 
prosecute its appeal vifith effect, and in case the judgment of the Su- 
prême Court or the Court of Civil Appeals shall be against it, it shall 
perform its judgment, sentence or decree, and pay ail such damages 
as said court may award against it." The Waters-Pierce Oil Compa- 
ny aiso appealed to the Court of Civil Appeals from the order appoint- 
ing a receiver, and gave bond for $100,000, the amount fixed by the 
court, "conditioned that the said W^aters-Pierce Oil Company, appel- 
lant, shall prosecute its appeal with elïect, and in case the judgment of 
the Suprême Court or the Court of Civil Appeals shall be against it, it 
shall perform its judgment, sentence or decree, and pay ail such dam- 
ages as said court may award against it, and further conditioned that 
the said Waters-Pierce Oil Company, appellant, shall, in case the 
judgment is affirmed, pay to the state of Texas, appellee, the value of 
the rent or hire of ail such property embraced in the orders and judg- 
ments aforesaid in any suit which may be brought therefor." After 
fixing the supersedeas bond relating to the order the district court 
added : 

"It is further ordered that, upon the approval by the court and the filing 
\^'ith the clerk by défendant of a good and sufflcient bond, conditioned as re- 
quired by law, for said amount, further proceedings herein be suspended pend- 
iug appeal ; but this order and sucli appeal shàll not afCect or rescind the or- 
der heretofore eutered, prohiWting and en.ioining the défendant, its servants, 
offieers, agents and attorneys from removiug any of its propertj' or assetg be- 
yond theïlimits of the state of ^J'exas, but said iujunctiou shall remain in 
full force arid effect, pendlng the appeal from the order appointing a receiver 
liereiu." 

It was held by the Texas Court of Civil Appeals in Carter v. Car- 
ter, 40 S. W. 1030, that the appeal and the supersedeas bond had the 
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effect of suspending the order appointiiig a receiver. This view was 
reaffirmed by the same court in Hill v. Halliburton, 33 Tex. Civ. App. 
81, 73 S. W. 21, the court:also holding that, after the supersedeas bond 
is approved, the jurisdiction of the case belongs to the Appellate Court. 
And in People's Cem. Ass'n v. Oakland Cem. Ce, 24 Tex. Civ. App. 
668, 60 S. W. 679, it was held, if, after the appeal and supersedeas, 
the property has been surrendered to the receiver, the défendant su- 
perseding the order is entitled to be placed in possession of it. Thèse 
cases merely show that, pending the appeal, action under the order ap- 
pointing tlie receiver is not pemiitted. They do not show that the re- 
ceiver is discharged by the appeal. The jurisdiction of the case passes 
by the appeal to the appellate court, and the receiver remains in office, 
but with his right to act suspended. As was said by the Texas court 
in San Antonio St. Ry. Co. v. State, 38 S. W. 54, at page 59 : 

"The appeal from the trial court removed the cause from that court, and 
placed. it, with the parties, as well as the suhject-matter of the litigatioii, vvhol- 
l.y within the .lurisdietion of this tribunal; but the iudgment of the district 
court is not affected by the appeal further than that the proceedings to en- 
foree it are stayed, a supersedeas bond having been flled." 

The décisions of the Suprême Court of Texas fully sustain this view. 
The jurisdiction of the state courts is not lost or abandoned by appeal 
and supersedeas. In such case, the jurisdiction and authority over 
person and property passes to the appellate court, and an injunction 
granted by the district court becomes the injunction, in efïect, of the 
appellate court, and that court has ample power to enforce and pro- 
tect its jurisdiction, and to prevent, on proper application to it, the 
waste or destruction of property within its custody and jurisdiction. 
Churchill V. Martin, 65 Tex. 367; Wells v. Littlefield, 62 Tex. 28; 
G., C. & S. F. Ry. V. F. W. & N. O. Ry., 68 Tex. 98, 2 S. W. 199, 3 
S. W. 564. See, also, Waters-Pierce Oil Company v. State of Texas 
(July 28, 1907 ; Tex. Civ. App.) 103 S. W. 836. It seems to us clear 
that no jurisdiction acquired by the state courts was abandoned or 
lost by the appeal. It is a mistake to assume that the supersedeas pro- 
ceedings discharged the receiver. His activities are suspended, but 
he is not. discharged. The order appointing him is not vacated, for, on 
affirmance of the order, he does not hâve to be reappointed. He has 
been, pending the appeal, and he remains, a qualified and bonded of- 
fiçer of the state court, The suspension of the order by the appeal 
and supersedeas permits the défendant to résume or continue in the 
possession of the property covered by the order, but his possession is 
subject to the orders and jurisdiction of the state court. One of the 
conditions of the bond given is that the principal obligor shall perform 
the "judgment, sentence or decree" of the appellate court. There is 
nothing in the statute nor in the Texas cases construing it to indicate 
that the supersedeas bond is a substitute for the property embraced in 
the ordef appointing the receiver. This is true, also, as to the super- 
sedeas bond given in the main case to supersede the judgment for the 
penalties. The condition of that bond shows that it is not a substitute 
for the property impounded, not is it security for the penalties sought 
to be collected. 
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There is another feature of this case that makes clearer our conclu- 
sion that the property remains within the jurisdiction and control of 
the State court. In this case, at the time the receiver was appointed, 
an injunction was issued enjoining the Waters-Pierce Oil Company, 
its servants and agents, from removing any of its property or assets 
beyond the Hmits of the state of Texas. This injunction remains in 
force by the terms of the supersedeas order. 

The case of Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 39 
L,. Ed. 660, cited by the learned counsel for the appellee, is not, in 
our opinion, apphcable to the facts of the case at bar. A court of con- 
current jurisdiction was allowed to intervene and take possession of 
property by its receiver in that case, because the first court taking pos- 
session of it by its receiver "accepted a bond in lieu of the property and 
discharged the receiver. * * *." In the case at bar, no bond has 
been accepted in Heu of the property, nor has the receiver been dis- 
cliarged. The case hère is, in principle, more like Hagan v. Lucas, 10 
Pet. (U. S.) 400, 9 L. Ed. 470, where the claimant gave bond and re- 
ceived possession of the property ; but the bond not being accepted in 
lieu of the property, the court held that the claimant's "custody is sub- 
stituted for the custody of the sheriff/' and that the property was not 
withdrawn from the custody of the law. 

The act of June 6, 1900 (31 Stat. 660, 1 U. S. Comp. St. 1901, p. 
550), allowing appeals from interlocutory orders by fédéral courts ap- 
pointing receivers, contains the prpviso : 

"That the appeal must be taken within thirty (iays from the entry of sueh 
order or decree, aud it shall take precedence in the appellate court ; and the 
proceedings in other respects in the court below shall not be stayed, unless 
otherwlse ordered by that court, or by the appellate court or a judge thereof, 
durlng the pendency of such appeal." 

It will be observed that the language is in substance the same as 
that used in référence to a .stay of proceedings by the Texas statute 
(Rev. St. Tex. 1895, art. 1383), which allows appeals from an order ap- 
pointing a receiver. Where a United States Circuit Court has taken 
jurisdiction and appointed a receiver of the property of a corporation, 
and an appeal has been taken and a stay of proceedings allowed, would 
it recognize the right of a state court of concurrent jurisdiction to 
intervene and take charge of the property at the suit of a stockholder 
of the corporation ? Unless that would be permitted, the fédéral courts 
should not so interfère with the Texas state courts under the same cir- 
cumstances. 

The interlocutory order appointing a receiver is reversed and vacated, 
and the case remanded for further proceedings not inconsistent with 
the opinion of this court, and with instructions to discharge Chester 
B. Dorchester as receiver, and to tax ail the costs of the receivership 
against Bradley W. Palmer, the complainant. 

NOTR — The following la the opinion of Biyant, District Judge, in the Cir- 
cuit Court, in equlty: 

BRYANT, District Judge. The state of Texas sued the Waters-Pierce Oil 
Company In the district court of Travis county, in which suit is sought to 
recover penalties préseribed by the statùte for violation of the anti-trust law, 
and to revoke tbe permit of said company to do business in Texas. 
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June 1, 1907, à verdict was rendered In said cause in favor of the state of 
Texas, for the sum of $1,623,900, and eanceliiig the permit of the company to 
do business in the state. June 1, 1907, the Attorney General flled an applica- 
tion in the district court of Travis county, praying that a receiver be appoint- 
ed to take charge of ail the property of the Waters-Pierce Oil Company situat- 
ed in Texas and such as mlght come into said state. June 13, 1907, said dis- 
trict court appointed Robert J. Eckhardt receiver, and said Bckhardt qualifled 
in accordance wlth the laws of Texas. The défendant flled a motion for a 
nevr trial, whlch motion was overruled. Thereupon it gave notice of appeal, 
and flled a supersedeas bond In accordance Vfith the Texas statute, VFhich bond 
was duly approved by the clerk of the district court of Travis county. June 
15, 1907, the district court of Travis county flxed the sum of $100,000 as the 
amount of the bond which the défendant was required to give lu order to per- 
fect its appeal from the order appointing the receiver and supersede said 
order. In due time the défendant gave such bond, whlch was approved by 
the clerk of the district court of Travis county, and thereupon the court entered 
an order that proceedings in the receivership matter should be stayed pending 
the appeal, but stipulated and provided that the glving of such bond and the 
approval of the same should in no manner alïect or revoke the injunction there- 
tofore granted, prohiblting the défendant, Its offlcers, agents, and employés, 
from removing beyond the limits of the state of Texas any of the property of 
said Company, but that said injunction should reniain in full force and effect, 
notwithstandlng an appeal had been taken and supersedeas bond given. June 
19, 1907, Bradley W. Palmer, a stockholder of the Waters-Pierce Oil Company, 
flled his blll in equity in this court, setting up the proceedings above detailed ; 
that the case was pending on appeal ; that both the judgment appointing a re- 
ceiver and the judgment for penalties In favor of the state had been super- 
seded and rendered inoperative by roason of the supersedeas bond mentioned ; 
that if the judgment was afflrmed the company vvould be compelled to pay the 
amount of the judgment, and alleged the fact to be that the Thirtieth Légis- 
lature of Texas bas passed an act by which it was made a felony for any per- 
son to work for a trust or any company which had been adjudged to be a 
trust, which law would be effective July 12, 1907, and that In conséquence 
thereof it would be impossible for the Waters-Pierce Oil Company to transact 
its business, and that its physical property, amounting to $1,000,000, situated 
in the state of Texas, would be practically destroyed, and that its trade-marks 
and business rights which had been buiit up, if properly preserved, were worth 
the sum of at least $1,000,000 more, which would be practicall.v, if not totally, 
destroyed in value, if the business had to be closed and the property could not 
be used and cared for. By reason of thèse matters he applied to the court for 
an order appointing a receiver to take charge of the property of the Waters- 
Pierce 011 Company, and préserve it for the beneflt of the state of Texas, In the 
event said judgment should be afflrmed, and to save such remuant as mlght be 
left of the propert.v for the beneflt of the stockholders. The défendant, Waters- 
Pierce Oil Company, appeared by answer and admitted the truth of the allé- 
gations set up in the bill, and joined in the application for the appoiutment of a 
receiver. After full agreement and close examination of the authorities relat- 
ing to the questions involved, this court appointed C. B. Dorchester receiver 
to take charge of ail the property of the Waters-Pierce Oil Company in Texas, 
with the usual powers of a receiver to manage and control the pi^operty, sell 
oils, and do ail things ueoessary to keep it a golng concern. Thereafter the 
Attorney General flled an application before tlie Court of Civil Appeals for the 
Third Suprême Judicial District of Texas, prayiug that court to appoint a 
receiver to take charge of the property, that Dorchester be restrained from 
acting, and for gênerai relief. That application was heard, and the opinion 
of Ohief Justice Fisher thereon was as follows : 

"Order made Friday, June 28, 1907. Waters-Pierce Oil Company v. State 
of Texas. No. 4179. Opinion of Chief Justice Fisher, 105 S. W. 851. 

"In this case came ou to be heard the application of the state of Texas and 
Robert J. Eckhardt, receiver, in the matters and things therein presented, 
which, after hearing, was duly considered by the court, and conclusion reached 
that the relief in part prayed for, to the following extent, be granted, which 
is embraced In the following order : It is ordered that the receiver, Robert 
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J. Eckhardt, and the state of Texas, throUgh its attorneys, be requested and 
direeted to appear before the Honorable Circuit Court of the United States 
for the Kasteru District of Texas, and there, by suits, pleas and applications, 
urge and insist upon the rlghts of the state, and the jurisdiction of tliis court, 
in and to and over the property in controversy, and to aslc for such orders, de- 
erees and judgments as they may deem neeessary and proper, and to appeal 
and perfect such appeals and writs of error as they may deem proper and 
necessarj'. The other matters of relief prayed for aud in the amended appli- 
cation, thereto, which Is set out in the opinion of the court, are hereby continu- 
ed for considération and détermination to the next term of this court." 

Thereafter the state of Texas filed in this court an application to vacate the 
order appointing C. B. Dorchester receiver, and to refer the controversy to tho 
décision Of the state courts. Tlie motion of the state sets torth In détail ail 
the proceedings above meutioned, and vve bave deemed neeessary to give only 
such statement as will make intelligent to the reader the questions presented. 

The prayer of the motion is as follows: 

"Wherefore, the state of Texas and the said Robert J. Eckhardt, receiver of 
the Waters-Pierce OU Company, reepeetfully move the court to .set aside and 
aunul ail of its orders and decrees entéred in this cause appointing a receiver, 
or in any inauner relating thereto ; that the said receiver, C. B. Dorchester, 
who was appointed receiver herein, be dlscharged finally as such receiver; 
that the said Dorchester be Instructed and direeted to return the property and 
assets of the state court, and the .liu'isdiction of tlie latter court recognized." 

The hearing of this motion was beguu on July 9th, and full argument was 
made by eounsel representing ail interests as they appear. The contention of 
the state of Texas Is that the United States court was without jurisdiction 
or power to aitpoint a receiver, because, they contend, the Waters-Pierce Oil 
Company was in the custody of the statê court, and no other court had power 
to interfère with it In any manher whatever. This contention was based upon 
the proposition that the property was In custodia legis, and, as it was a suit 
to forfeit the permit to do business in Texas, to that estent, at least, it was a 
proeeeding in rem. It wlll thus be seen that the principal question for dé- 
cision is : "Dld the district court of Travis county, by reason of the acts 
doue, bave the exclusive jurisdiction, upon the gi'ounds stated, of the property 
of the Waters-Pierce Oil Company, and wàs this court without juri.sdiction to 
appoint a receiver?" 

The right to appeal and give a supersedeas bond is fixed by article 1383 of 
the Revlsed Statutes of Texas of 1895, as follows: 

"An appeal or writ of error may be takeu to the Courts of Civil Appeals 
from every final judgment of the district court in civil cases, and from every 
final Judgment in the county court in civil cases, of which the county court 
lias original jurisdiction, and from every final judgment of the county court 
in ci\-il cases, of which the court bas appellate jurisdiction, where thé judg- 
ment or amount in controversy exceeds one hundred dollars, exclusive of in- 
tereslrs and costs, of the district court appointing a receiver or trustée in any 
<;ause, proviOed said appeal be takeu within twenty days from the eutry of said 
order; and appeals in such casés shall take precedence in the appellate court, 
but the proceedings in other respects in the court below shall not be stnyed 
during the pendency of the appeal, unless otherwise ordered by the appellate 
court." Acts 1802, p. 42, c. 17. 

This is the article of the Texas statute under which the sujiersedeas bond 
was given and appeal taken from the order appointing the receiver. This 
statute bas veceived judlclal construction by the courts of this state upon three 
différent occasions. The first time the court was called upon to coustrue it 
was in the case of Carter v. Carter (Tex. Civ. Ar)p.) 40 S. W. 1030. Iliat was 
a suit for divorce filed in Dallas county, and aiso for a partition of the eoni- 
numity property. The casé having been continued for the term, upon the ap- 
plication of the plaintlff, the court appointed a receiver to take charge of the 
community property, flxed hls bond at $1,000, and direeted him, upou quallfy- 
ing as receiver. to take possession of the property. The défendant excepted to 
the action of the court in appointing such receiver, gave notice of appeal to 
tlie appellate court of that division,; and promptiy perfected his ap))eal l)y fliing 
bis supersedeas bond iu the sum fixed by the order of the court. The receiver 
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duly qualifled, executed the bond required, and was proeeeding to exécute his 
trust in conformity with the order of his appointment, when an application 
was made by appellant for an order from the appellate court restraining the 
reeeiver from interferlug with the property pending the appeal froui the order 
appointing him such reeeiver. The court in passiiig upon the statute said : 
"The question presented is: Does the appeal under the supersedeas bond in 
the sum fixed by order of the court suspend the order appointing the reeeiver 
pendiug the appeal?" and after discussing the statute, and the manner of its 
wording, cornes to the conclusion that the order was suspeuded by the appeal, 
and that the restraining order prayed for should issue. In that case, instead 
of the reeeiver being allowed to talœ possession of the property, he was re- 
strained from talcing possession of it. The statute came again before the Court 
of Civil Appeals at Dallas for construction in the case of People's Cemetery 
Ass'n et al. v Oakland Cemeterj- Company et al., 24 Tex. Civ. App. C68, 60 
S. W. 679. In that case a reeeiver was appointed by the district court of Dal- 
las county by an interlocutory order, and on the same day of his appointment 
the reeeiver qualifled and demanded of the association that it turn over to him 
the property designated in the order, whlch demand was promptly complied 
with. .Tanuarj' 7, 1901, the association gave due notice and proper notice of 
appeal to the Court of Civil Appeals from the order appointing the reeeiver, 
and on the same day perfected its appeal by flling in the court below a super- 
sedeas bond in amount flxed by the court, which bond was duly approved. 
Thereupon the association demanded of the reeeiver the property that had 
l)een tunied over to him, which demand was refused, whereupon the appellant 
filed a motion In the appellate court asking that the reeeiver be required to 
restore its property. In this case it was contended that the appeal did not 
vacate, but only suspended, the receivership, and that the reeeiver should be 
l)ermitted to hold the property coming to his hauds iTutil the api>eal was de- 
termined. The court held that the efCect of the appeal was to suiJersede the 
order of appointment and everything done thereunder, and tliat appellant 
was entitled to demand the status quo as it existed at the tinie the order was 
made. The court say : "To hold otherwise would give validity and effect to 
tiie order appealed from, and destroy the right given to the défendant by the 
statute to supersede such order. It is settled in Carter v. Carter, supra, that 
the reeeiver cannot aet pending the appeal. Generally, the property involved 
is of such a nature that it cannot be passively held without in.1ury or loss. 
So, if we concède the proposition that a reeeiver who has gotten possession 
of the projierty before the appeal is perfected may hold it in spite of the ap- 
peal, we would hâve the anomaly presented of requiring him to hold property 
whlch ought to be actively managed or operated. aud refusing Inm permission 
to so manage or operate It. Beaeh, Eev. pp. 127-129." Among other things. 
the court used this language : "The right to the possession of its property be- 
ing secured to it by the glving of the supersedeas bond, it is immaterial whether 
such possession would be bénéficiai. The right is a légal one, and inust be 
reeognized and enforced." 

This statute came before the Court of Civil Appeals at Galvestoji for con- 
struction in the case of Hill et al. v. Halliburton et al., 32 Tex. Civ. App. 21. 
73 g. W. 21. This was a case pending in the district court at Beaumont, and 
was an application for the appointment of a reeeiver concerning waste oil on 
"Spîndle Top," and, after hearing, the judge appointed a reeeiver, who qualified 
by giving bond, etc. Thereupon the reeeiver demanded of the détendant the 
])ossession of the proi)ert,y, which demand was complied with and the prop- 
erty delivered over to him. The d\ strict court fixed the supersedeas bond 
.■it the sum of ,$100,000, and the défendant tendered ii bond to the district clerk 
in aecordance with the order of the court fixing the amount of the bond, which 
bond was duly approved by the clerk. The court gave notice, and flxed a day 
for the parties to appear before him, statlng that the ob.iect was to erase the 
ajjproval of the clerli from the bond, and that he had direeted tliat the boud 
be approved only by the court, and tliat the reeeiver should hâve flve days 
time in wliich to accurately measure and ascertain the amount of oil that the 
défendants had on hand, and which the reeeiver was to reçoive under his order. 
l'hese matters did not appear in the order of the court prier to tlie time the 
bond was approved, but did appear in the subséquent order, and the court 
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stated that the déclaration had been made o,faIIy from the bench at the time 
of the appolntment of tlie receiver. The défendants applicd to the Court of 
Civil Appeals at Galvestoh, the case belng retui'nable there, for a wrlt of iu- 
junction against the district judge to prevent lus erasing the approval of the 
clerk to the bond, and also praying for the restoration of the property to their 
jDossession. Thèse were t:he vital pointe raised in the case. ïhe appollate 
court hejd that the clerk hâd the rightto approve the boud, and not tlio judge. 
They use this language: "It vs'as notwithln the power of the judge to sus- 
pend the appeal by an order directing the bond to be presented to him for ap- 
proval, or that it should be held up until the receiver could make an Inventory 
of the property, for, when the steps to perfect the appeal were complied with, 
the jurisdiction of the district court ceasèd, and that of this coiirt attacUed, 
and, whên the order was made, it was the right of the défendants to perfect 
the appeal at once." 

The abbve are the only décisions of the Texas courts of vvhich I am aware 
eonstruîng that section of the statu te, àiid the right under it to give a super- 
sedeâs bond. Thèse authprities hold the lavvr to be that, when a receiver is 
appointed by the district court, and tlie party excepts and appeals from such 
order, and gives a bond In the sum fixed by, tlie order of the court, whieh bond 
is approved by the clerk, the functioiis apd control of the receiver cease pend- 
ing the appeal, and that the défendant isèntitled to the possession of liis prop- 
erty, whether it bas been taken by tlie receiver or not, and that it is not a 
matter of grâce, but of légal right. ' 

It will thus be seen by the authorities cîted that, without dissent or conflict 
in any vvay whatever, the courts of Texas, passing upon this question, bave 
decided the iîrst contention of the state against it. Thèse authorities lay down 
the rule to be that the possession of tlie property is not in the court or under 
its control, but is in the défendant as fully as if the receiver had never been 
appointed. The receiver was appointed by the state court upon the application 
of the state, based upon the ground that the state had recovered a judginent; 
that the property of the défendant in the state was Inadéquate to pay the 
judgment, and. therefore à receiver was necessary to seize and hold the prop- 
erty in order to protect tàe state in the collection of its judginent. While the 
case was in this condition, the défendant appeared and tendered a bond in ac- 
cordance with the statute of the state àf Texas in double the ainount of the 
principal, interest, and posts of the state's claim, and, instead of having im- 
perfeet security, the state was given perfect security for the collection of its 
judgment, àiid in the manner provided by law. In addition to this, the 
Waters-Pierce 011 Company gave a bond in the sum of $100,000, being the 
ambùht fl:x;ed by the court, in order to guspend the powe;rs of the receiver to 
aet pending the appeal. Both thèse bonds were passed upon by the clerk of the 
district court of Travis county, who, under the law, is the oniy one who bas 
thé right to détermine whethér or not, the security olïered is good. Ile decided 
the security was good, and therefore approved the bonds, and, when the bonds 
were thus approved, the necessity for the appolntment of the receiver ceased. 
The authorities ail hold that hls powers to act do cease, whether the court bas 
ordered it or' pOt ; and, in addition thereto, the district court that created the 
receiver entered the décisions of this state, and, under the aet of the court ap- 
pointihg the receiver, it is established tbat the custody of the property was in 
the Wàters-Pierce 011 Company, and tha,t the receiver appointed by the state 
court could not act. 

The only remaining contention of the state that need be considered is that, 
because it was a suit to forfèit the permit of the Waters-Pierce Company to do 
business in Texas, it was therefore a proceeding in rem. It does not seem to 
me tbat it can be seriously contehded that the institution of a suit under the 
Texas statute to forfeit the charter of a corporation conflicts with the power 
of a fédéral court to take charge of its property and operate It during the 
pendeney of a shit in the statë court, notwithstanding the statute under which 
the forfeiture suit is instituted provides for the enforcement of the judgment, 
when rendered, through the instrumentality of a receiver. Tbat there is no 
such conflict in such case i^ well settled by Texas décisions. City Water Co. 
v. State, 88 Te.K. 600; .32 S. W. 1033 ; Watér Çé. v. City of Palestine, 91 ïex. 540, 
44 S. W. SU, 40 L. E. A. 203. Thèse t\Vo cases were suits upon the part of the 
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State to forfeit the charters of the respective water companies. The properties 
of the water companies were in the haiids of receivers appointed by fédéral 
courts, and vvhen tlie question reached the Suprême C-ourt for décision they held 
that the suits to forfeit the charters could proceed in the state courts, and at 
the same time the property could be administered by the fédéral courts through 
a receiver, and that it did not involve a conflict of jurisdictions. I can see no 
différence between a suit to forfeit a permit to do business and a su^t to for- 
feit a charter which secures a right to do business, and therefore it seems to 
me that the contention of the state in this case is conclusively settled by the 
décisions of the state courts, and adverse to the contention of the state made 
in this motion. It also seems to be well settled that the faet that state stat- 
utes provide for winding up the atïairs of a dissolved corporation through the 
instrumeutality of a receiver to be appointed by the court decreelng the dis- 
solution does not exelude other courts of concurrent jurisdiction. Mercantile 
Trust Co. V. M., K. & T. Ry. Co. (C. O.) 48 Fed. 355. 

In the argument on the motion to vacate the receivership I hâve been told 
that It is my duty to follow the construction of state statutes placed upon them 
by state courts of last resort. I recognize this rule fully, and, in acting in 
this case, i acted in référence to the state of adjudication on this question as 
it then existed. The courts of last resort in this state had established the 
rules that any défendant for whose property a receiver had been appointed 
had the right to appeai from such order, to give the security iîxed by tlie court, 
and, when he had done so, bis property should be returned to him absolutely, 
and the order appointing the receiver was, at least, Inoperative. It appears 
to me that they announce the doctrine that the powers of tlie receiver cease, 
and that the adverse party takes the security which the law furnishes, and 
the détendant takes his property with the right to use, control, and dispose of 
the same. 

In this case it is claimed that, by the act of the Thirtieth Législature, effect- 
ive April 11, 1907 (Laws 1907, p. 175, c. 87), the state has a lien upon the prop- 
erty. In order to understaud the state'g case, it must be borne in mind that 
the original suit flled dld not assert a lien, and when it was instituted no such 
lien existed, but, pending the litigation, the act of the Thirtieth Législature was 
passed, which provides that the state shall hâve a lien upon the property of 
trusts, etc. The suit upon the part of the state was not one having for its 
object the séquestration of the property of the défendant, or afCecting the title 
to the same. It was to recover a mouey judgment tixed by the statute for 
violation of the anti-trust law of the state, and also the cancellation of the 
permit of the Waters-Pierce Oil Company to do business in Texas. It proceed- 
ed on that theory to final judgment. After the verdict had beeu rendered, the 
Attorney General flled in court an application for the appoiutmeut of a re- 
ceiver, and in that application, for the flrst time, asserted a lien and recited 
the fact of the judgment and its amount, and that there was a suit pending in 
the state of Missouri for the forfeiture of the charter of the Waters-rierce Oil 
Cîompany, and that it had been recommended by the Suprême Court of Mis- 
souri, under their practice, that the charter of the Waters-Pierce Oil Company 
should be canceled ; and then sets forth that the penalties recovered in this 
case by the state of Texas could not be collected outside of the state of Texas, 
and that the property of the défendant situated in the state of Texas, as plain- 
tiff is informed and believes, is totally inadéquate to pay the judgment, and 
that the great bulk of the property in Texas, belonging to the défendant, sub- 
ject to the payment of said judgment, consists of current aceounts with mer- 
chants and dealers in the state of Texas, of tank cars, of mouey on hand, of oil 
that is easily removed, practically the whole of it being personal, movable 
property, and, if carried beyond the limits of the state of Texas, caunot be pur- 
sued by the state, and the state would hâve no way of collecting its judgment ; 
that under and by virtue of an act of the Législature of the state of Texas, 
approved April 11, 1907, the state has a lien upon ail of said property to secure 
the payment of the above-mentioned judgment. It also prayed that the re- 
ceiver be allowed to take the business and keep it a going coneern. I mention 
thèse matters to show that the suit of the state of Texas was strictly a Per- 
sonal action, and was not a proeeeding in rem in any respect whatever. If 
there was any res involved lu it, or that could be claimed to be involved in it, 
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it was only the right or permit to do business in t!ie state. It is a principle 
of law generaliy, if not universally, recognized tliat, when a court of equity 
lias before it a proeeeding for tlie purpose of appoiiitiug a receiver to talve 
charge of the property of a défendant for the benefit of ail parties at Interest, 
and bas taken into Its actual possession the.property for that purpose, no other 
court wlll interfère witb tbe jurisdiction so acquired. 1 bave universally 
recognized tbis rule, and observed it perhaps witb a greater degree of strictness 
than thfflaw requires, because I bave invarlably refused to entertaiu any ap- 
plication tox tbe appointment of a receiver where I was advised tbat tbe ap- 
plication had been first flled in some otber court of compétent jurisdiction bav- 
ing that object In vlew. How does tbat principle apply in tbis case? If no 
appeal bas been taken from the order appointing the receiver in tbe state court, 
it coujd and would hâve reduced the property to its possession, aiid no other 
court could bave had the right to interfère vs-ith its administration of the prop- 
erty of the défendant. But tbe statute under and by virtue of wbich tbe ap- 
pointment was made bas been construed as above stated, and tbe question 
bas been determined that tbe trial court, after a supersedeas bond bas been 
given and approved, is not In custody of the property, and tbe défendant is 
entitled to its possession 'and use, not as a matter of grâce, but as a matter of 
légal right. Consequently, I am at a loss to understand bow it can be suc- 
cessfully or seriously contended tbat in tbis case, where a receiver bad bceu 
appointed wbo bad néver taken possession of the property, whicb is adniitted. 
was never in possession of it actually or constructively, and it beiug adniitted 
tbat a supersedeas bond had been given and approved, and tbe district couri 
of Travis couuty can no longer act in that case for tbe beneflt of the i)laintiff 
or any other person, tbe state court bas the custody of the property of the 
Waters-Pierce Oil Company, and no other court can aflford relief to any otber 
person entitled to it. ïhe contention of tbe state is tbat thé property is in 
custodia legis, and for that reason only tbis court was without jurisdietion 
nnd power to appoint the teeeiver. Let us analyze tbis proposition, because 
if it is to be established as tbe law in tbis state, and is the law in tbis stnte. 
the effècts et it are so far-reeicbing and disastrous to the business interests of 
tbis country that it will be well for êvery business man in Texas to understand 
its meanlng. Say a bariu in tbis county held a note upon a citizen of Cooke 
county for $600, secured by a first mortgage lieu upon a thousand head of 
steers, and thé note beiug payable in tbis county, and for that reason the venue 
of tbis court could be iiivoked, and suit was brouglit upon it for judgnient 
and foreclosure of the taortgàge lien, and for the sale of the cattle; and after 
.1udg:ment had been rendered, the showing was made to the district judge that 
tbe défendant was wbolly insolveut ; that the cattle were witbin a mile of tbe 
Indian Terrltory Une, and tbe défendant was about to remove them beyond 
the jurisdiction of the state of Texas, and tbat it would infllct a great loss 
uijon tbe judgment creditor, and, upon such représentation, the district judare 
should appoint a receiver to take actual possession of the property. Tbe de- 
fendant excepts to tbis ordèr and appeals from it, and gives to the plaintiflT 
security in double tbe amount of the principal, interest, and costs, and also 
exécutes a supersedeas bond and appeals from tbe order appointing the re- 
ceiver! Thereupon the cattle are deHvèred back to the possession of the dé- 
fendant In the judgment. The case then goes to the Court of Civil Appeals 
for revision. In that attitude, say a citizen of Cooke county, where the de- 
fendant résides, holds a second-mortgage lien upon the cattle for $5,000, and, 
tbe défendant being insolvent, Is about to remove tbe cattle from the state of 
Texas. The holder of tbis note brings bis suit in tbe di.striet court of Cooke 
county, sets up ail the facts, recites the flrst suit and judgment and sujierse- 
deas bond, and that said suit is pending on appeal in the Court of Civil Ap- 
peals, and tbat the court in Grayson couuty is without jurisdiction to afford 
hini any relief because bis obligation is payable in Cooke eountj', and tbe de- 
fendant lives in Cooke wunty, and, therefore. the litigation in tbe first suit 
havihg been elosed, the court in whicb the receiver was appointed is without 
jurisdiction to aid hini, and, upon proper présentation of the facts, the court 
in Cooke county appoints a second receiver to take possession of the cattle and 
bold them snbject to the orders and disposition of tbe court, both of thèse f.c- 
tioirs being in state courts. I ask tbe question: Is there a lawyer in Texas 
wbo would l'Or a moment bave held tbat, by reason of the first suit in Gvaysou 
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county, and the appointnient of a reeeiver, that court Lad aequired tbe actual 
custody of the deïendjiut's property, and that no otber court could, under tlie 
State of faets, furnish any relief to the junior lien holder or an unsecured 
(•reditor? Would any one hâve held that the court in Cooke eouiity was tres- 
passing upon the jurisdictlon or rights of the court In Grayson county? Most 
certainly not. What would the court in Cooke county in that state of case do. 
there being alleged in the bill for the appointment of the reeeiver the fact 
of the first lienholder's suit and his priority and superlor rights to he flrat 
paid? It would do what any court of equity would be bound to do. It would 
entertain the suit ; it would sell the property subject to the first-mortgage lien ; 
pr, if it deeuied it best, it would sell it clear of liens, and would direct that the 
first lienholder, whenever his claim was reduced to final judguient, be paid In 
full ; that the second lienholder be paid his debt, if the property was sufflcient 
to pay it, and that any other créditer having an unsecured claim, who might 
intervene iu the case, would be paid as far as the proceeds would go, or, if 
paid in full, the remaiuder would be returned to défendant. This is the plain. 
équitable business rule that governs in this country where there are liens or 
not liens. A statutory lien has no greater force than a co/itract lien. One is 
at least as sacred as the other, and therefore, when the state has a suit assert- 
ing a lieu, it rests upon the same principles as any other lien, no greater and 
no less. Some people seem to think that because the State is a litigant it has 
greater rights than an individual ; but such is not the case. 

In the case of Fristoe v. LeOn & H. Blum, 92 Tex. 80, 45 S. W. 999, the Su- 
prême Court of Texas, through .Justice Brown, uses this language : "It is well 
settled that so long as the state is eugaged in making and enforcing laws, or iu 
the discharge of any other governmental function, it is to be regarded as a 
Movereign. and has prérogatives which do not appertain ta the individual citi- 
zen, but when it becomes a suitor in its own courts or a party to a contract; 
with a citizen, the same law applies to it as under like conditions governs the 
contracts of an individual." (Citing many authorities, state and fédéral.) 

Let us présent another illustration along the same Une as that above. In- 
stead of the second lienholder behig a citizen of Cooke county, be is a citizen 
of the state of Missouri, and exereising his rîght to sue in either the fédéral 
or state court, he institutes liis suit in this court, setting up the fact of the 
ftrst suitor's superlor lien and his secondary equities by reiison of his second- 
mortgage lieu, and for good and suifieient reasons shows to this court that a 
reeeiver shopld be appointed to préserve his rights, and the court entertains 
his suit and appoints a reeeiver. Would any one bave held that this court 
was invading the jurisdictlon of the state court? It would not hâve been pre- 
sumed any more in that case than it [if] the suit had been instituted in the 
district court of Cooke county, unless such presumption arose from a feeliug 
of antipathy towards fédéral courts exereising authority. ïhat coxild be tlie 
only reason. and is not a valid one. Therefore the situation in this case is 
that the state has a personal judgment. It claims a lien, and the judgment for 
the money recovery has been susjieiided in conformity with Texas laws. The 
order ap])Ointing the reeeiver has been suspended in the manner provided by 
our statutes, and henee tlie district court of Travis county is powerless to do 
anything further in that case because it has been closed. Tlie logie of the 
state's contention is that, while this is true, yet it has the légal custody of the 
property, and therefore ail other courts are powerless to grant relief. This is 
an analysis of the state's Contention. This eannot be the law iu this state, 
and has iiever been so held to be by any décision of which I am aware. 

It would be ruinons to the business of the state of Texas for such doctrine 
to be established. If a man were so unfortunate as to be sued, and a judgment 
obtained against him, and if for any reason a reeeiver were apiwinted to talce 
charge of his property, he wo'nld be placed in this position : If he did not ap- 
peul frora the order apiwinting tlie reeeiver, the reeeiver would take charge of 
his projierty, and either eolidùet the business or sell ont his estate, and await 
an undetermined suit that was pendiug. If that were doue, tlie merchant's 
trade and business would be destroyed. If he appeaied froiii tlie order appoiiit- 
ing the reeeiver, and gave the seeurity that the law requires. and yet it was 
insisted that his property was in custodia legis, and that no other ci-editor could 
seeure relief in any court, it would destroy his crédit and accompllsh his 
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destructiori te adtaiice of a final détermination of whether ot not he sbould 
pay tUe Jud^ent that had been rendered. TWâ contention is of such f ar-reach- 
Ing effect, and soruinoùs in Its conséquences, if àdopted as a principle of law, 
it arises far above tiie case we tiave for 'considération, and should be dis- 
cussed witli that seriousness and eamestnêss'lts dangerous nature demanda. 
It Is a new doctrine — one that bas never been suggested before in this state 
as far as I know — and I cannot believe that thé courts, no matter what the 
cause may be, will adopt any such contention. It is flot denied that the Wa- 
ters-Pieree Oil Company, although entltled to the use and possession of its 
property pending the suit which it is resisting, cannot be operated under exist- 
Ing conditions in this state. The anti-trust law does not make the question 
dépend upon a final adjudication— which the courts would most lilcely hold 
to be its meaning — y et what employé is golng to rlsk his liberty upon tBe pos- 
sible construction that may be made by the courts upon this statute? It 
would resuit in the absolute stoppage of the business of this state, and the 
Waters-Pierce Oil Company could not secure a persori to board a team of 
mules that belong to It, so complète would be the destruction, for the reason 
that the same Législature passed an act by which it was made the duty of 
every county attorney In Texas to prosecute viola tors of the iaw, and provid- 
ed for a fee of $250 to be divided between the county attorney and district 
attorney, where both exist in the county, In certain proportions. It Is idle to 
say that the law giyes the ^W^aters-Plerce Oil Company the right of possession 
of its property and its use, and thèse laws when put into force çould absolute- 
ly destrpy the yalue of the property, and especially ail of it which might be 
of a periçhable nature, and tiat In advance of a final judgment. If this Is 
the true construction, then you give the défendant against whom a judgment 
is rendered the shadow of a right, but not its substance. You take this prop- 
erty and destroy it by Indlirection as effectually as if it had been taken and 
sold and the titïe passed from hlm without légal right. It may be that some 
people honest In intention think that, because of the Waters-Pierce Oil Com- 
pany being a trust, it would be proper and legltlmate for thèse results to fol- 
low. The Législature of Texas, the sole source of power, has flxed what the 
punlshment shall be. They bave flxed It at a fine of so much per day, and the 
revocation of its permit to do business In the state. If the judgment rendered 
in the district , court of Travis county Is made final, that is the punlshment of 
the Waters-Pierce 011 Company. It wlll be that It pay the fine and ail costs, 
and its right to do business In the state revoked, and the court of Travis coun- 
ty wlll hâve the power to see that the decree Is made effectuai. That would 
be the extent of the matter, and as far as the penalty could extend or could 
be lawfully made to extend,, and that after final judgment. But, if the op- 
posite construction is to be the law, its property is destroyed in advance of 
final judgment, and a penalty has been visited upon the défendant not pro- 
vlded by law, and one which the courts could not visit after final judgment. 
Can this be the law In a clvillzed country? The violator of the law should be 
held to the strictest responsibility, and made to pay the penalties prescribed by 
the statute, But, no matter how great the feeling may be or the désire may 
be that other punishment sbould be inflicted, the law does not prescrlbe it, 
and no court will Infllct It. Bearing upon the question of whether or not, 
where a recéiyer has once been appointed, ail other courts are without au- 
thority to act, I deem the case of Shields v. Goleman, 1.57 U. S. 168, 15 Sup. 
et. 570, 89 L. Ed. 660, to be in prineiple an authority in this case. That was 
a case arising in the state of Tennessee. June 6, 1892, John Coleman flled suit 
In the United States Circuit Court for the Bastern District of Tennessee 
against the Morristown & Cumberland Gap Kallway Company and Allison 
Shafifer & Op., and an order was entered appointing a receiver of the prop- 
erty of the railroad company. The receiver took possession of the property. 
June 8, 1892, the, ràllroad company appeared and filed a pétition for leave to 
exécute a bond for whatever sum might be decreed in favor of complainant, 
and that the order appointing the receiver be vacated. This pétition was sus- 
tained, the bond glven and approved, and an order entered dlscharging the re- 
ceiver. Thereupon the receiver tumed the property over to the railroad com- 
pany, receiving the receipt of its gênerai manager therefor. June 20, 1892, 
another party flled his pétition in the same cause setting up his claim against 
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the railroad for service rendered as an employé and vice preisUlcut of tire 
railroad, and for expenses incurred In its belialf. July 4 and 7, 1892, other 
pétitions were flled setting np other claims against the railroad company. 
July 27, 1892, each of the défendants flled a separate answer to the complain- 
ant's hill. No further order was made by the Circuit Court until November 
12, 1892, when, as the record shows, the demurrer of the railroad company to 
the pétitions flled July 4 and July 7, 1892, was argued and overruled, and 
leave given to answer on or before December rules. The record of the pro- 
ceedings on that day contains this further récital : "On motion of complain- 
ant, and it appearing that this cause is properly flled as a gênerai creditors' 
bill to wind up the afCairs of an insolvent corporation, it is ordered by the 
court that the bill be sustained as such, and that ail creditors of said Morris.- 
town & Cumberland Gap Railroad Company, and ail other persons interested 
therein, corne f orward and exhibit their demands, and hâve themselves made 
parties to this bill, on or before the 2d Monday of January next, and show in 
their pétitions the nature and extent of tlieir claims, and whether they hâve 
security or lien therefor ; and, if so, the nature thereof , and the property iip- 
on which their liens rest. But parties having suits now peuding in other 
courts against said MorristOwn & Cumberland Gap Railroad Company for 
rights of way or other claims or demands niay proseeute the same to judg- 
ment, and Aie their judgments in this court as cvideuce of the amount and 
character of their demands." There were other récitals not necessary to men- 
tion, except that the court was moved for a restoration of the receivership 
and the appointaient of a receiver to take possession and custody of ail of the 
property of the défendant, and a temporary receiver for that purpose was so 
appointed. November 29, 1892. an amended and supplemental bill was flled, 
naming as compialnauts .John Coleman, and also the varions subséquent inter- 
vening petitioners. October 28, 1892, a bill was prepared, addressed to the 
Hon. John D. Smith, Chancellor, presiding in the chancery court of Morris- 
town, Tenn., setting forth certain .iudgments lu favor of the complaiuants 
against the railroad company, its insolvency. as well as that of tlie firm of Al- 
lison Shaffer & Co., the existence of a multitude of unpaid claims, and prayed 
the appointment of a receiver. Without going through ail the détails, the 
State court in October appointed a receiver to take charge of the property 
of the railroad company. This was done, and the receiver appointed by the 
State court remained in possession of the property until November 14, 1892, 
when the receiver appointed by the United States court took actual possession 
of the property. Thereupon the receiver of the state court applied to the 
Circuit Court of the United States for possession, and in deeiding that ques- 
tion and commenting upon its various phases, Judge Brewer renderiug the 
opinion, the Suprême Court used this language; "While the validity of the 
appointment made by the Circuit Court on June 0, 1892, cannot be doubted, 
yet, when that court thereafter accepted a bond in lieu of the property, dis- 
charged the receiver and ordered him to turn over the property to the rail- 
road, and such surrender was made in obédience to this order, the property 
then became free for the action of any other court of compétent jurisdiction. 
It will never do to hold that aftfer a court, accepting surety in lieu of the 
property, has vacated the order wliich it has once made appoiuting a re- 
ceiver, and turned the property baclc to the original owner, the niere eontinu- 
ance of the suit opérâtes to prevent any other court from touehing that prop- 
erty." The only différence in principle in the case at bar and the one from 
which I hâve just quoted is that in the Tennessee case the court entered an 
actual order of discharge. The case was still pending for the appointment of 
a receiver, and was so pending when the suit was instituted In the state court 
and the receiver appointed. In the case at bar there has been no order of the 
district court of Travis county discharging tlie receiver, but the statute of 
this state, and the décisions of this state constrning it, deprived him of ail 
jtower to act pending the appeal, and the court that did appoint bhri directed 
hhn not to take possession of the property, and therefore, wbether disclinrged 
or not, he conld not act, and hence the property was released to the défendant, 
Waters-Pierce 011 Company, and was the snibject of litigation in other c-ourts, 
if occasion should arise uecessitating the same. 
Having no désire to trench upon the authority of any state court, I admit, 

158 F.— 46 
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. for the purpose of this case, that the Waters-Pierce 011 Company !s à trust ; 
that It bas vlolated thé laws of the stàte, and is subject to the payment of the 
Judgment of the district court of Ttavis county. I concède to every court In 
this State the same correctness of Intention that I claim for inyself, and in no 
Instance hare I Imowingly trenched upon their authority, nor would I know- 
ingly do so. I had no thbught of so doing m this case, and, notwithstandlng 
ail that bas been said, I bave not yet been able to perçoive in what partlcular 
I bave In any wise interfered wltb the jurisdlction of the appellate court to 
heai* and détermine the questions Invoived In that suit Admlttedly the prop- 
erty of the Waters-Pierce 011 Company was never In the possession of the 
State court, was never in Its custody, and that Its custody was not a question 
for consid«ratlon In determlnlng wbether or not the défendant was a trust 
and was subject to the pftyment of the penaltles prescrlbed by law, and the 
revocation of its permit to do business in Texas. I bave neither the désire 
nor the fwwer to interfère wlth that question. Those are questions for the 
appellate court to détermine, and, if the judgment Is afflrmed, it shouid be 
paid. The righta of the state are correctly set forth in the bill of complaint 
In this case, and this court is thereby advlsed of the fact of the Judgment; 
the assertion of a lien ; that an injunction exists that the property sball not be 
moved out of the state of Texas — ail of which this court would carefuUy ob- 
serve, and In no wise bave I Interfered wltb the Jurisdlction of the court or any 
of its ordera Under tbe opinion and décision of the Court of Civil Appeals at 
Austin, the state reeeiver and tbe Attomey Gênerais were permltted to apply 
to this court for ail orders that might be deemed proper for the protection of 
the state court and its Jurisdlction. Tbey bave demanded at my hands the re- 
turn of the property to tbe possession of the Waters-Pierce 011 Company, and 
that is the only thing demanded. I do not see how that would be complying 
wltb any direction of the appellate court, because, If tbe property Is to be 
returned to the Waters-Pierce 011 Company, It cannot be retumed to tbe cus- 
tody of the state court, for such custody never existed. As I understand the 
facts and law of this case, I ean only comply wltb such request. In conclu- 
sion, I wlll state that I acted upon the faith of the Texas laws as construed 
in tbe above décisions, and had the légal right, as I tbought, to act as I did. 
What were the motives wblch Impelled this court to appoint a reeeiver In this 
case? In brief, tbey were theho: The state had sought to sequester the prop- 
erty of the défendant for the better protection of its Judgment. Tbe order of 
the state court appointing a reeeiver had been appealed from. The state court 
could no longer pursue that remedy pendlng the appeal. I was aware of tbe 
fact that aimost 85 per cent, of the oil consumed in Texas by raliroads, gins, 
mills, and the people of Texas for tbe purpose of ligbting thelr bornes was aup- 
piied by the Waters-Pierce Oil Company, and if its equipments, covering some 
216 countles In Texas, were to be stopped and paralyzed, and could not be used 
for tliB purpose of distributing oil to tbe people and Industries of Texas that 
needed it, a great hardship would be visîted upon ali who used it for illumi- 
nating and iubricating purposes. I was also made aware of tbe fact that 
many contracts had been made for supplying oil, which could not be com- 
piied wltb under exlsting conditions, and tbat the company, althougb perfect- 
ly solvent and doing business in otber states, could not perform such con- 
tracts in this state, and that It would be subjected to many suits for broicen 
contracts to wblch there could be no answer, and, in addition thereto, Its 
physical property in Texas would be praetically destroyed. Being Impeiled 
by thèse considérations and thèse only. which, in my Judgment, appeal strong- 
ly to the sensé and conscience of the cliancellor, I thought it best, pending the 
appeal, the state court appointing tbe reeeiver being powerless to act, and in 
Iceeping wltb my duty, and to the end that this property shouid not be destroy- 
ed in violation of the Constitution and laws of the United States, and in vio- 
lation of every principle of common right, that a court of equity shouid take 
and préserve It for tbe beneflt of the state of Texas, because it has the su- 
perior clalm, and to see that the people of Texas shouid not be subjected to 
the inconvenlenee and hardship that woiild necessariiy follow for several 
nionths ; and that the stockhoiders' interests shouid not be destroyed by tbe 
destruction of the property and business In T^ex&s, and the suits that could be 
Icgally brought agalust the company for vlolated contra(;ts. ÏUese were the 
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fonsidcnitions tlint moved me to action, aud iiot a désire for jurisdlction iior 
thought of interfering with the riglits of the state courts to liear, détermine, 
and exécute tbeir own judgments. It never occurred to me tliat such results 
eould follow, nor hâve I yet been able to understand how they could. 

In order that there may be no misunderstandirig, I uow state that, if th<> 
assets of tbis Company are administered by this court, the jiroperty or its 
j)roceeds will be held for the beneflt of the state of Texas, in case the securit^• 
it bas should from any cause fail, and said judgment should be affinned, and 
tUe state can secure the benefit of this property to pay its claini In any lawful 
and proper mauner it may elect to eniploy. The receivership was only inteud- 
ed to meet the conditions that existed peuding the appeal, aud, if the judg- 
ment is affirmed, the proeeeds of the property will be avallable for the use of 
the state of Texas, if it needs them. 

The only question that has disturbed me in the least Is this : The state bas 
a lien fixed by statute. I must assume that lien to be valid and enforceable. 
The suit was flrst Instituted In Travis county, and, If the case Is reversed. 
it will proceed again in Travis county, and the recel ver's powers may be held 
by that court to revive, or an additional order may be put in force. In that 
event, an apparent conflict would arise between the state and fédéral courts. 
This question has net been discussed nor presented to me In argument, and 
tberefore I hâve no flxed opinion upon the matter. My Inclination at this 
time, In that state of case, would be to surrender the jurlsdlction of this prop- 
erty and its control to the state court, as I freely admit it is as compétent 
to handle and préserve the property as this or any other court, and this court 
only acted because of the inability of that court at that tIme to act. While, 
as stated above, this is my présent view of the ciuestion, yet I do not wish to 
be understood as so holding at this time, because the question has not yet been 
discussed, and I would not wish to place myself in the position of maklng a 
promise whlch, upon full argument and understanding of the matter. I could 
not comply with. I can only repeat what I bave heretofore said. If the judg- 
ment is affirmed, the proeeeds of this property, or the property itself, will be 
avallable for the use of the state, if it needs or desires it in the protection 
and collection of its judgment. If the case is reversed, and the power of the 
state receiver is revlved, an application upon bis part to tbls court for tbe 
surrender of the property to bis custody will be given due considération, and. 
if it can be legally surrendered by this court to the state receiver, it will be 
most cbeerfuUy donc. 



plaît: v. LECOCQ et al. 

(Circuit Court of Appeals, Eightb Circuit. December 9, 1907.) 

No. 2,.ô88. 

1. COTIBTS— FEnEKAL COUET— .lURISDICTION— SOUTTI DAKOTA StaTUTE XO ReQU- 

i^ATK Commerce — Fedebal Coubts Same Power as State Couet Under. 
Where, in a suit in equlty In the United States Circuit Court to pre- 
vent the enforcement of an order of the Railroad Commissiouers of South 
BaUota, in wbich there was diverslty of cltizenshlp, the défendants an- 
swered and flled a cross-bill to enforce the order, the United States Cir- 
cuit Court, on the hearlng, and this court, on the appeal, bas the same 
])ower to hear aud détermine the original question and "to do justice in 
the premises" conferred upon the circuit court of the state by the act to 
regulate commerce. Section 449 of the Kevised Political Code of South 
Dakota. 

2. SAMiS— Courts— .TuKisDicTioN— State Legisi.ation may Enlabge. 

Rights ereated and remédies provided by tbe statutes of a state to be 
pursued In tbe state courts may be enforced and admlnistered i'.i the 
national courts either at law or in equlty or in admiralty, as the nature 
of the rights and remédies may require. 
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"A party by golng into a national court doos not lose any rîglit or ap- 
propriate remedy of whlch he might hâve availed himself in tlie state 
courts of the same locality." Davis v. Gray, 10 Wall. (U. S.) 203, 223, 21 
L. Ed. 447. 

[Eu. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. f errln, 11 C. C. A. 71 ; Hlll v. Ilite, 29 C. 0. A. 553.] 

3. Cabbiers— Régulation op Comiieece— The General Rule or an Express 

Company to Refuse to Receive Moneys to Keep Overnight Not Vio- 
LATiVE OF Section 437, Revised PolItical Code of South Dakota. 

Section 437 of tlie Revised Political Code of South Dakota is an antl- 
discriminatlon statute. Its légal effeet is to proliibit any comnion carrier 
from giving any unreasonable préférence or advantage to, and frorn impos- 
ing, any, unreasonable préjudice or disadvantage upon, any particular person, 
Company, flrm, corporation, locality, or any particular description of traf- 
flc over any person, company, firm, corporation, locality, or any particular 
description of trafllc similarly situated. 

Rules and the practice thereunder by an express company to refuse 
to reeeive packages of specie and currency on the day preceding that up- 
on which thé oniy trains carrying express matter start from the places 
of tender for the destinations of the packages between 6:29 and 8:00 a. m. 
do not vlolate thls section, where the rules and practice are unlversal, 
apply to ail cities and towns except such large cities as New York, Phila- 
delphia, and Chicago, and apply to 40 cities and towns in South Dakota. 

4. Samb— CoMMON Carbieb has Rioht to Conduot its Business— Its Rules 

and Practice Presumed to be Reasonable. 

A common carrier bas the right to conduct its own business according 
to law free from the interférence of strangers. 

It may make rules for its conduct which fix the times, the places, the 
methods, and the forms in whieh it will reeeive the commodities it offers 
to transport, and thèse rules are presumptively reasonable and just. They 
may not be lawfully annulled or modified by commissions or courts un- 
less they are clearly shown to be unlavyful or unreasonable. 

5. Same — Rbasonableness of Time of Keoeipt of Goods Mbasured Prima- 

kily by its Relation to the Business of the Common Carrier Ratiieb 
THAN TO Othek Business. 

A common carrier must reeeive at reasonable times goods of the kinds 
It undertakes to transport. 

But the law imposes no duty upon it to reeeive money or goods, and 
thereby to assume liability for their safe-keepiug and insurance an un- 
reasonable length of time before the transportatlon can begin. 

Tlie reasonableness of the time within which It must reeeive them is to 
be measured prlmarily by its relation to the transportatlon of the prop- 
erty, to the business of the carrier, with secondary and proper considéra- 
tion of the business of its customers. 

6. Same— Express Company— Reasonableness of Refqsal to Reoeive Money 

ON Day PKECEDING TiSANSPOBTATION. 

The rules and practice of an express company to refuse to reeeive pack- 
ages of specie and currency for transportatlon from a banlc whlch had a 
burglar proof vault and adéquate facilities in the clty where the pack- 
ages were tendered to keep them safely overnight on the day preceding the 
departure of the only trains which carried express matter to the destina- 
tions of the packages, and which left at various times between 0:29 and 
8:00 in the morning, are not unreasonable, unlawful, or unjust. 

7. Same — Established Rules and Practice— Courts Should Not Interfère 

WITH IN Absence of Injustice ob Substaxtial Injuby or the ïhheat 
OF it. 

Courts and commissions should not Interfère to annul or modify the 

established rules and practice of transportatlon companies on account of 

trivial troubles and incideutal inconveniences, nor unless clear injustice 

or suhstantial injury or the Imminent threat of it has resulted from them. 

(Syllabus by the Court.) 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of South Dakota. 

For opinion below, see 150 Fed. 391. 

Tliis is an appeal from a decree of tke court below that an order of the 
Board of Eailroad Commlssloners of South Dakota, that the United States 
Express Company, an association of New York, receive at Its offiees in Aber- 
deen, S. D., from the Aberdeen National Bank, ail moneys, speeie, and currency 
tendered to it by that bank for carriage on certain trains which leave Aber- 
deen at 6:30, 7:00, and 7:45 a. m., durlng ail reasoJiable business hours of 
the day preceding the departure of thèse trains, be enforced. The United 
States Express Company conducted ail the express business upon thèse trains 
which were upon the Unes of the Chicago, Jlilwaukee & St. Paul Railway. 
and It malntained offices at Aberdeen and at other stations on the Une of this 
railroad to which no trains carrying express matter ran out of Aberdeen ex- 
cept those which started between 6:29 and 8:46 in the morning. The bank 
had correspondents in thèse towns to which it sent speeie and currency on 
thelr orders in the regular courge of its banking business. The business of the 
express company was extensive, indeed national in its character, and it was, 
and for many years had been, conducted in obédience to thèse gênerai rules: 

"Otlice Safes. 

"(A) Two classes of safes are provided by the company, burglar proof safes 
for large and important offices and fireproof safes for smaller offices. 

"(B) At offices where burglar proof safes are provided, it is required that 
an employé shall remain in the office at night in charge of the safe. 

"Care of Money. 

"(B) Money or valuables must not be accepted for shipment after trains 
are gone, necessitating keeping them in the office overnight. If circumstanees 
seem to require its receipt, authority must be obtained from the gênerai su- 
perintendent. 

"Restrictions on Beceipt. 

"(B) Money and valuables must not be left overnight in burglar proof safes, 
unless in charge of an employé on guard durlng the night." 

Thèse rules were unlversal in their application, and were enforced through- 
out the country, but prior to September, 1903, the agent of the company at 
Aberdeen, without the knowledge of the gênerai superlntendent, had broken 
them by receiving money the day before it could be sent to its destination and 
storing it overnight. Ever after September, 1903, thèse rules bave been strlct- 
ly enforced at Aberdeen, as elsewhere. The express company had no burglar 
proof safes or suitable safeguards for storing or keeping speeie or currency 
at Aberdeen, which is a town of about 6,000 inhabitants, or at any of its 
offices, except in half a dozen large cities such as New York, l'hlladelphia, and 
Chicago. But it malntained in the cars in which it kept money in transit 
specially constructed stationary car safes to secure it from burglars, tire and 
loss. The bank, on the other hand, was in the gênerai banking business, and 
as a necessary part of this business was engaged in storing and safely keep- 
ing large quantifies of speeie and currency at Aberdeen for itself and for its 
depositors, and it had a burglar proof vault with a time lock for the purpose 
of safely keeping this money. In the opinion of the officers of the express 
company the storing overnight of the packages of speeie and currency, which 
the bank desired to send out to the towns reached by thèse morning trains, 
would necessarily entail upon it the additional expense of purehasing a bur- 
glar proof safe which would cost from $800 to $1,250, and the maintenance 
of a night watehman. In the opinion of the officers of the banks at Aberdeen 
the express company would not be retluired to maintain a watehman, but a 
burglar proof safe would be a reasonable and necessary provision for the pro- 
tection of this money. The bank could store and keep the speeie and cur- 
rency overnight and deliver it to the express company in the morning before 
the trains left, without any additional expense. The disadvantages such a 
course would entail upon the bank were that it would be compelled to set its 
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time locltto open tliè vault at 6 in tlie moming, and seiid two of its ines- 
sengers to take the moiiey from the vault to the office of tlie express eompan.v 
in tlie morning before tlie trains left, and to take tlie risk of this course 
of proeeediug, or of keeplng the packages otitside Its vault during tbe iiiglit. 
The offleers of the baiik testified, hovvever, that the police protection at Aber- 
deen was so complète that they did not need or use uight watchmen. 

The charge of the express company for the transportation of money was 40 
cents for each $1.000. If It sliould recelve and carry ail the mouey sent ont 
of Aberdeeu to the towiis under considération, Its total revenue from this 
transportation for one year would net exceed $600, and If the expense of this 
cari-iage did not exceed the average cost of transporting express matter, and 
the évidence is that it would exceed that average, its total net profit from that 
business would not exceed .$40. If it Is requlred to receive specie and cur- 
reticy tendered for transportation to thèse towns on the day before the trains 
whleh carry it start, the neeessary expense of receiving and storing this money 
will exceed the profit from this business, and cause it to entait a loss ujwn the 
express Company. It may not raise its rate and thus protect itself against 
this loss, for it would get noue of this business at a higher rate because ciir- 
renc-y may be, and is. seilt by mail Insured for from 20 per cent, to 25 per 
cent, less than tlie express eorapany's présent rate. ïhe business respeeting 
which this litigation îirose is the carriage of ontgoing packages of specie .«ind 
eurrency from the Aberdeen Bank to its 'COrresiK)i)dents in the coimtry towns. 
Those correspondeuts détermine: the method by whieh this money slial! be 
sent to them, and they pay for the oarriage. The complalnt of the Aberdeen 
Bank is not that the rules of the express company entall any expen.se upon It 
in the matter of this carriage, but that its correspondents threaten to keep 
larger balances In Minneapolis and smaller balances with it, unless it gets its 
messengers ont in the morning and delivers the specie and curroncy whicli 
they order from It to the express company before the morning trains start. 
or compels the express company to receive this money on the day before thesf 
trains commence their jourijeys. From 80 per cent, to Si) pev cent, of the 
business of transporting money In the country is Conducted by mail. The 
metlio<l by which the carrying of specie and currencj' into .Vberdeen to the 
bank is conducted is determlhëd nnd pald for by the banlc. The express com- 
pany has always recelved ail in-shipments of specie and eurrency coming to 
Aberdeeu after the close of banking hours, and has stored them untll the busi- 
ness hotirs of tbe next day, when It delivered them. Notvvithstandlng this 
fact, the bank cttused shlpments of money into Aberdeen to itself from St. Pau) 
and Minneapolis, which amounted to several hundred thousand dollars, to be 
made by mail insured, and eàused none to be sent to it by the express com- 
pany during the year preceding the commencement of this suit, and thereby 
saved itself from 20 per cent, to 25 per cent, of the express company's rate. 
The expense of sending specie in large quantifies by mail is too great on ac- 
eount of the postage, and the express company recelved and kept overnight 
specie tendered to it for transportation in amounts not exceeding .$200 to a 
single destination. There were other express coniiianies whieh had ofiices at 
Aberdeen which received silver and eurrency the day before the next t^ain^; 
to the destinations of thèse packages departed, but they opéra ted upon other 
railroads. The United States Express, Company refused,. in accordauce with 
its gênerai rules, upon the de-maud of the bank, to receive and keep overnight 
specie in large amounts aiid eurrency for transportation on , the earlier trains 
specified to the destination of this money in tlie country towns on the Chicago. 
Milwaukee & St. Paul Railroad. There were 40 other towns in South Dakota 
beside Aberdeen In Which this express compnny maintained offices, and in 
whieh, if it received ail money tendered during business hoiirs for transporta- 
tion ou the trains next departing, It would be compelled to store and keep this 
money overnight. .■< , ' 

Upen the State of faets which has been recited the court below adjudged 
that the express Company should receive on the preceding day, and keep over- 
night, specie and eurrency tendered by the bank for transportation to its 
correspondents upon thèse morning trains, and this decree is assailed on the 
groiind that the rules and practice of the express company were neitber dls- 
criniinatory nor; unreasonable, and that the requirement of the de(;ree is un- 
reasonable, conflscatory, and unconstitutional. 



PLATT V. LECOCQ. 727 

J. W. Boyce (R. H. Warren, Frank H. Platt, and George W. 
Field, on the brief), for appellant. 

P. J. Rogde and A. W. Campbell (E. W. Taylor and S. W. Clark, 
-on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The act to regulate commerce of the state of South Dakota, 
which is embodied in chapter 7 of its Revised Political Code, pro- 
vides that the Board of Railroad Commissioners may investigate, 
and on notice to the carrier may hear and décide, on the complaint 
of a petitioner, the issue whether or not "anything has been done 
or omitted to be done in violation of this article, or of any law 
cognizable by said Commissioners" by such carrier, and that if 
they fiind such violation they may notify the carrier to desist there- 
from. If the carrier does not comply with this notice or order, any 
person interested may apply to the proper circuit court of the 
State, "and said court shall proceed to hear and détermine the 
matter speedily as a court of equity, and without the formai plead- 
ings and proceedings applicable to ordinary suits in equity, but 
in such manner as to do justice in the premises." Rev. Codes 
S. D., c. 7, §§ 431, 416, 447, 448, and 44!), pp. 78, 83, 84, and 85. The 
bank and the Board of Commissioners of South Dakota proceeded 
in accordance with thèse statutes until the board had investigated 
and heard the matter hère in controversy, upon the pétition of the 
bank, and had made the order that the express company should 
receive the money and store it ovcrnight for carriagc on the morn- 
ing trains. Thereupon the express company exhibited its bill in 
the court below to enjoin the board and the bank from enforcing 
this order, and défendants answered and filed a cross-bill, vvhere- 
in they prayed the court below to enforce the order of the Com- 
missioners, and it was upon thèse pleadings, aft^r évidence and a 
final hearing upon the merits, that the court -w entered its 

decree against the express company. 

Rights created and remédies provided by the statutes of a state 
to be pursued in the state courts may be enforced and adminis- 
tered in the national courts, either at law or in equity, as the nature 
of the rights and remédies may require. "A party by going into a 
national court does not lose any right or appropriate remedy of 
which he might hâve availed himself in the state courts of the 
same localitv." Davis v. Grav, 16 Wall. 203, 221, 21 L. Ed. 447 
Darragh v. H. Wetter Mfg. Co., 23 C. C. A. 60i*, 617, 78 Fed. 7, 14 
National Surety Co. v. State Bank, 56 C. C. A. 657, 667, 120 Fed 
593, 603, 61 L. R. A. 394; Barber AsphaU Co. v. Morris, 66 C. C 
A. 55, 59, 132 Fed. 945, 949, 67 I . R. A. 761. The court below, 
therefore, in the hearing of this case and this court upon this ap- 
peal stand in the place of the circuit court of the state, and havc 
plenary power under the statute of South Dakota to détermine the 
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original question of the reasonableness of the rules and practice 
of the express company, and "to do justice in the premises." The 
questions in this court arise on' an appeal from a decree in equity 
where we must consider them de novo, invested with ail the ju- 
dicial and discretionary powersj and charged with ail the duties 
of the "chancelier in the court below. The questions at issue are, 
were the rules and practice of the express company in violation 
of any of the provisions of chapter 7 of the Revised Political Code 
of South Dakota, or of any law cognizable by the Railroad Com- 
missioners of that state, and if they were, was the order of the 
Commissjoners unauthorized, or in violation of any of the provi- 
sions of the Constitution of the United States, or of the state, sev- 
eral of which are invoked by the counsel for the express company? 

The only provisions of law .that counsel for the bank contend 
were violated by the express company are section 437, c. 7, of the 
Revised Political Code, and section 1578 of the Revised Civil Code 
of South Dakota, which, so far as they are relevant hère read in 
thjs way: 

"Sec. 437. It shall be unlawful for any common carrier subject to the pro- 
visions of tliis article to malce or g'ive any préférence or advantage to any 
particular person, company, llrm, corporation or locallty, or any particular 
description of trafflc, in any respect whatever, or to subject any particular 
person, company, firm, corporation or locality, or any particular description 
of trafflc to any préjudice or disadvantage in any respect wliatsoever." Itev. 
Codes, p. 80. 

"Sec. 1578. A common carrier must, if able to do so, accept and carry wliat- 
ever ig offered to him, at a reasonable time and place, of a kind tiiat lie under- 
talies or is accustomed to carry." Rey. Codes, p. 786. 

The légal effect of section 437 is to prohibit any common carrier 
from giving any unreasonable préférence or advantage to, and from 
imposing any unreasonable préjudice or disadvantage upon, any 
particular person, company, firm, corporation, locality, or any par- 
ticular description of traffic over any other person, company, firm, 
corporation, or locality, or any particular description of traffic sim- 
ilarly situated. Interstate Commerce Commission v. B. & O. Rail- 
road, 145 U. S. 263, 278, 282-284, 12 Sup. Ct. 844, 36 L. Ed. 699; 
Interstate Commerce Commission v. B. & O. Railroad (C. C.) 43 
Fed. 37, 47; Harp v. Choctaw, O. & G. R. Co., 61 C. C. A. 405, 
412, 135 Fed. 445, 452; Oxlade v. Northeastern Ry., 15 Common 
Bench (N. S.) 680; U. S. v. Delaware, L. & W. R. Co. (C. C.) 40 
Fed. 101, 103; Harp v. Choctaw, O. & G. R. Co. (C. C.) 118 Fed. 
169, 176. The section is an anti-discrimination statute pure and 
simple. It is in pari materia with the first paragraph of section 
3 of the Interstate Commerce L,aw of February 4, 1887, 24 Stat. 
380, c. 104 [U. S. Comp. St. 1901, p. 3155], and must be interpreted 
in the sanie way. The burden was, therefore, upon the bank to 
prove that the rules and practice of the express company wrought a 
préférence or advantage, or a préjudice or disadvantage to some 
party, locality, or description of traffic over another similarly sit- 
uated. The record of this case has been searched in vain for any 
substantial évidence that any person, company, firm, corporation, 
locality, or description of traffic similarly situated to the bank and 
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the city of Aberdeen, or to the business of carrying money by ex- 
press, was given any préférence or advantage by thèse rules and 
this practice, nor does the record contain any such évidence that 
either the bank, the city of Aberdeen, or the particular description 
of trafïic hère under considération was subjected by thèse rules 
and this practice of the express company to any préjudice or dis- 
advantage over any other party, locality, or description of traffic 
similarly situated. The bank and the city of Aberdeen were fur- 
nished the same opportunities and faciiities for shipping their 
money by express on the morning trains that 41 other places and 
their inhabitants similarly situated in the state of South Dakota 
were provided with. The rules and practice of the express com- 
pany were universal. They governed its business of receiving and 
carrying money out of 41 other places in South Dakota where there 
were departing morning trains, and where it will be necessary for 
the express company to store money overnight if it receives it dur- 
ing the business hours of the day preceding the departure of the 
trains upon which it must be carried. 

On the other hand, there was évidence strongly tending to show 
that the order of the Commissioners would inevitably subject the trans- 
portation of money by express from the bank at Aberdeen to the towns 
specified in the bill to a disadvantage or préjudice to which the car- 
nage of money by express from other parties and places similarly 
situated is not subject, and that it will impose upon this form of traffic 
another disadvantage, in that the express company will be compelled 
to carry it on at a loss, while the other forms of traffic similarly situated 
which it conducts may be carried at a profit. Since the rules and prac- 
tice of the express company wrought no préférence, préjudice, or dis- 
advantage to any party or locality, or description of traffic over any 
party, locality, or description of traffic similarly situated, they did not 
violate section 437 of the Revised Political Code of South Dakota. 
Cincinnati Chamber of Commerce v. B. & O. S. W. R. Co., 10 Interst. 
Corn. R. 378, 382, 383. 

But the express company was a common carrier, and section 1578 
required it to receive thèse packages of specie and currency at a rea- 
sonable time and place. Was it unreasonable for the company to re- 
fuse to receive on the day preceding the departure of the morning 
trains and to store overnight the specie and currency which the bank 
might tender it for transportation to its correspondents upon thèse 
trains? The Board of Railroad Commissioners and the court below 
hâve answered this query in the affirmative, and counsel of the bank 
cite in support of their conclusion section 449 of the Revised Political 
Code of South Dakota, which déclares that in any hearing in the cir- 
cuit court of the state the report of the Commissioners shall be prima 
facie évidence of the matter therein ; Alsbp v. Southern Express Com- 
pany, 104 N. C. 278, 10 S. E. 297, 6 L. R. A. 271, in which the majority 
of the Suprême Court of North Carolina, Chief Justice Merrimon dis- 
senting, held that an express company which at 3 in the after- 
noon, after the only daily train to the destination of the package 
had departed on its regular time at 12 :o5 in the afternoon, refused to 
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receivé a package of money containing $70 uiitil the next morning, 
Violated a statute of that stàte which required it to receive such pack- 
ages "whenever tendered" ; Atlâfitic Coast Liiie R. Co. v. North Caro- 
lina Corporation Commission, S06 U. S. 1, 27 Sup. Ct. 585, 595, 51 
L. Ed. 933, wherein the Suprême Court was considering whether or 
not an order of tlie défendant in error that the railroad company should' 
operate an extra train so as to make a connection of trains at Sehna 
was répugnant to the due process or equal protection clause of the 
fourteenth amendment, and that court held that it was not, and that 
the mère fact that the opération of the extra train would necessarily 
compel the company to incur a loss upon its opération when it did not 
appear that this loss would capse its income to be less than its operat- 
ing expansés, fixed chargesj ànd a'teasonable return upon its capital, 
did not of itself give rise to the conclusion that the order requiring its 
opération was so unreasonable as to make it violative of the Constitu- 
tion, but added, "Of course, the fact that the furnishing of a necessary 
facility ordered may occasion an incidental pecuniaryloss is an im- 
portant criteria to be taken into view in determining the reasonable- 
ness of the order, but it is not the onlv one"; St. L. & S. F. Ry. Co. 
V. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 L. Ed. 567, and Minnea- 
polis & St. L. R. R. Co. V. Minnesota, 186 U. S. 257, 267, 32 Sup. 
Ct. 900, 46 L. Ed. 1151, which are to the same effect — ànd they argue 
that because ordinary business hburs constitute a reasonable time to 
condqct ordinary business, because the bank will be subject to the risk 
of thé loss of the money if it stores it overnight, ând of danger of loss 
ofiniore if it opens its v^ult before the morning trains start, because 
the other express companiesoperating on other lines of railroad re- 
ceive specie and currency at Abea'deen for transportation on the day 
preceding the departure of the trains which carry it, and because the 
United States Express Cornpany receives incoming packages of money 
during the evening and night, and delivers them the next morning, 
the rules and , practice of the express company under considération 
were unreasonable, and the order of the Commission and the decree of 
the court should be affirmed. . 

But the statutory presumption that the report and the order of the 
commission were Correct is met by a countér prcstimptibn of law, of 
no inconsideràble strength, that the rules and practice of the express 
company, 'Which are theprbduct of the spécial knowledgë, wisdom, and 
expérience of itS officers and agents, who hâve bëen'trained in this 
spécial , business, 'and presumptively know bettér thàn others under 
what régulations: itoughttO' operate, are reasonable and just, both to 
the express conipany and to thé' public. The duty and the interest of 
the^ ofiÊcers and agents of thé e-xpfëss' 'company alike incited them to 
makeithesë rules and this practièë fair and just, for' if they were un- 
reasonable to,' the- cbmpany [they necessarily iriflicted injury upon it, 
and' if ,lhey,were nnjust to its' fcustomërs they necessarily drove away 
the business of" the express company, and provëd deleterious to its 
interest'i'; '■ ■■:.''■:' 

A common carrier has the right tb conduct its business in its own 
way inaccordance with the ruïés ofthe common and statutory law. It 
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is bound to receive and to transport goods of the character which it 
offers to carry at reasonable times and places, but at no other times 
or places. It bas the right to make and enforce reasonable régulations 
which may lawfully fix the times, the places, the methods, and the 
forms in which it will receive the varions commodities it undertakes 
to carry, and the rules which it thus adopts are presumptively right and 
reasonable. The burden is on him who assails them to prove that they 
are unfair and unjust, and it is only when it clearly appears by compé- 
tent évidence that they are unreasonable that commissions or courts 
mav lawfully interfère to annul or to change them. Harp v. Choctaw, 
O. & G. R. Co., 61 C. C. A. 405, 410, 125 Fed. 445, 450 ; Lake Shore- 
& Mich. Southern Ry. Co. v. Smith, 173 U. S. 684, 691, 19 Sup. Ct. 
565, 43 h. Ed. 858 ; Harp v. Choctaw, O. & G. Ry. Co. (C. C.) 118 
Fed. 169. 

The business of a common carrier is not the storing or the safely 
keeping or the insuring of the safety of goods or money. Its business 
is the transportation of them. Nevertheless, it necessarily insures not 
only their carriage, but their safety from the time of its receipt of them 
for transportation until it delivers them at their destination. It may not 
lawfully refuse to receive them for carriage within a reasonable time 
before the transportation can commence, but, since the keeping and the 
insurance of the safety of the goods before and after the transporta- 
tion are but the necessary incidents of the carriage, and do not con- 
stitute the chief undertaking or business of the carrier, no duty is 
imposed upon it to assume them an unreasonable length of time betore 
the carriage can begin. Not only this, but the reasonableness of the 
time before the transportation within which it is the duty of the car- 
rier to receive money or goods for carriage must be measured pritnarily 
by the relation of this time to the business and the liabilities of the 
carrier, and not by its relation to the varions trades and conveniences 
of its customers, although, of course, not without due considération 
of the latter. A carrier does not undertake to operate, nor is he re- 
sponsible for, the business of its customers, or for the conduct of 
that business, hence the carrier's business should not be controlled 
primarily by the managers of the business of its customers. Lane v. 
Cotton, 1 Lord Raymond, 646, 652 ; 3 Comyns, 100, 105 : 2 Parsons 
on Contracts (9th Ed.) *175; Story on Bailments (9th Ed.) § 508, 
p. 484; Hutchinson on Carriers, § 115. 

The opinion of the majority of the Suprême Court of North Caro- 
lina in Alsop v. Southern Express Company, 104 N. C. 278, 10 S. E. 
297, 6 L. R. A. 271, is not controlling in this case, and it is authorita- 
tive only so far as it is persuasive, and in the light of reason and prin- 
ciple it is not persuasive. When the only train on which an express 
Company can carry a package of money to its destination leaves at 
12:55 in the afternoon so that there are at least three business hours 
of that day before, its departure, we are not persuaded that it is the 
duty of the carrier to receive the money at two in the afternoon of the 
preceding day and thereby to assume' the liability of a warehouseman 
and an insurance company during the night. Its business is transport- 
ing, not storing and jnsnring, and no duty rests upon it to assume the 
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responsibilities of the latter occupations farther than it is necessary to 
do s;o to.conduct its business of transportation in a rational way, and 
in such a case the reasonable conduct of that business does not seem 
to us to require an express company to assume thèse responsibilities 
before the business hours of the day of the departure of the train. The 
dissenting opinion of tlie Chief Justice is more persuasive than the 
opinion of the majority of the court. 

The opinions of the Suprême Court in Atlantic Coast Line R. 
R. Co. V. North Carolina Corporation Commission, 207 U. S. 1, 27 
Sup. Ct. 585, 51 h. Ed. 933, St. L., etc., R. Co. v. Gill, 156 U. S. 
649, 15 Sup. Ct. 484, 39 L. Ed.. 567, and Minneapolis & St. L. R. R. 
Co. V. Minnesota, 186 U. S. 357, 267, 22 Sup. Ct. 900, 46 E. Ed. 1151, 
do not govern this case, because the Suprême Court was not con- 
sidering and deciding in those cases, as this court must in the suit 
at bar, the original question whether or not the rules or practice of 
the quasi public corporations were reasonable, or what ought to 
be adjudged to do justice in the matter, but whether or not certain 
acts of Législatures and Railroad Commissions were so unjust and 
confiscatory that they violated the Constitution of the United 
States. Questions of that nature cannot arise in this case because, 
as we hâve seen, this court is vested with plenary power in equity 
"to do justice in the premises" conferred by the Législature of 
South Dakota upon the courts of that state of co-ordinate juris- 
diction. The suit in hand is more analogous to Interstate Com- 
merce Commission v. Delaware, L. & W. R. Co. (C. C.) 64 Fed. 
723. The issue hère is the original question of the reasonableness 
of the rules and practice of the express company, and upon that 
issue the relative cost of, and the revenue from, handling the packages 
of money, which the bank seeks to compel the express company 
to store overnight in acco'rdânce with the order of the Commis- 
sioners, are compétent and important, if not controlling, considéra- 
tions. Atlantic Coast Line R. Co. v. North Carolina Corp. Corn., 
207 U. S. 1, 37 Sup. Ct. 595, 51 L. Ed. 933; Interstate Commerce 
Commission v. Delaware, L. & W. R. Co. (C. C.) 64 Fed. 734; 
Chicago, St. P., M. & O. Ry. Co. v. Becker (C. C.) 35 Fed. 883, 886. 

It does not follow from the fact that ordinary bt:siness hours 
constitute a reasonable time to conduct ordinary business that 
such hours are a reasonable time to conduct ail business, or that 
ail business hours constitute a reasonable time for an, express com- 
pany to receive ail packages of money for transportation. The 
reasonableness of the time for their receipt is not to be determined 
by its relation to ordinary business hours alone, but by its relation 
to the business of the transportation bf such packages, by the fact 
that this business is not and cannot be transacted in ordinary busi- 
ness hours, by the risks and liabilities entailed by receiving and 
storîng sucH valuable and easily stolen packages, by the relative 
facilities and safeguards of the carrier and its customers for safely 
keeping money before the transportation commences, and by ail 
the pertinent facts and circumstances of the case. The reasonable- 
ness of the time when an express company ought to receive and 
deliver packages of money is no criterion for the reasonableness of 
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the time when a bank ought to conduct its ordinary business of re- 
ceiving deposits, discounting commercial paper, and loaning money, 
nor is the reasonableness of banking hours any criterion for the 
reasonableness of the time of receiving or delivering packages of 
money and transacting the business of the express company. Mar- 
shall V. American Express Company, 7 Wis. 1, 73 Am. Dec. 381. 

The fact that other express companies operating on other lines 
of railroad receive money at Aberdeen the day before they send it 
eut is "persuasive, but not conclusive, évidence that such a practice 
is reasonable. But the receipt by the United States Express Com- 
pany of incoming packages in the evening and in the night, and 
their delivery in the morning, seems to be a necessity of the busi- 
ness, and is far from conclusive évidence that it would be reasonable 
to require the company to receive such packages the day before the 
morning trains départ and to store and insure them through the 
night. 

Upon a review of the entire évidence, the case in hand is this : 
Other express companies at Aberdeen operating upon other rail- 
roads receive and keep overnight packages of specie and currency 
for transportation on the early morning trains of the foUowing day, 
and the United States Express Company refuses to do so in accord- 
ance with rules of universal application which it has enforced for 
many years, and which it deems essential to the just and economical 
conduct of its business. It has the right to make and enforce lawful 
rules, and to conduct its business according to the common and 
statutory law vi'ithout the interférence of strangers to it. Its rules 
are presumptively fair and just, and courts and commissions should 
not annul or change them unless the fact that they and the practice 
under them are unreasonable clearly appears. The rates for the 
transportation of packages of currency insured by mail are from 
20 per cent, to 25 per cent, less than the rates for their carriage by 
the express company. This express company opérâtes between 
Minneapolis and Aberdeen, and its practice has been to receive and 
keep incoming packages of money, which arrived in the evening and 
night, and to deliver them the next day. The bank controlled the 
method by which the currency it received from Minneapolis should 
be shipped to it, and it caused none of it to be sent by the express 
company, but many hundred thousand dollars of it by mail during 
the year preceding the commencement of this suit. If ail the out- 
going packages o£ specie and currency from Aberdeen to the towns 
specifîed in the report and order of the Commissioners should be 
sent by this express company its gross revenue from their carriage 
would not exceed $600, and its net income from it would be 
less than $40 under its présent rules and practice. If it is re- 
quired to receive moneys tendered for transportation to thèse 
towns on the day before the morning trains start it will be obligea 
to incur such additional expense and risk that this business will en- 
tail a net loss, this description of traffic will be preferred, and this 
bank and the city of Aberdeen will be preferred to other descrip- 
tions of traffic, towns, and their inhabitants that are probably sim- 
ilarly situated. The Safe-keeping overnight and delivery in the 
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morning before the trains start of the specie and currency which 
the bank might désire to ship by this express company upon thèse 
morning trains will entail no more expense upon the bank than 
their deHvery the day before, while the receipt of them on the latter 
day and their storage overnight will cause the express company 
additional expense, and will make its business of handling this mon- 
ey a losing one. The risk of keeping thèse packages of money over- 
night isless to the bank than to the express company, because it 
bas a burglar proof vault, and trusty messengers for the purpose of 
keeping large amounts of money safely, and protecting them against 
robbers and fire in the city of Aberdeen, while the express com- 
pany has no such sàfeguards and facilities in that city, and, finally, 
the business of the bank is to receive and keep safely for its de- 
positors in the city of Aberdeen, and to send to them and to others 
who buy or borrow it, the specie or currency deposited with it, and 
it has a suitable vault and trusty officers and servants to carry on 
this business and to protect this money. The business of the ex- 
press company, on the other hand, is to transport money, to keep- 
it safely, and to insure it against lôss during its transportation, and 
for this purpose it has specially constructed stationary safes in cars 
and trusty messengers to travel with it, but it is no part of its busi- 
ness to store or to keep valuable packages of specie or currency 
for any length of time greater than is reasonably necessary to con- 
duct its transportation. The trains under considération do not 
leave Aberdeen at very early hours in the morning, and it is neither 
impossible hor impracticable for the bank to deliver its packages 
of money to the express company in the morning of the day before 
the trains start. To require the express cornpany to receive thèse 
packages on the preceding day, and to store them and to insure their 
safe-keeping overnight is to transfer to the express company a 
part of the risk, responsibility, and business of the bank, a part of 
the safe-keeping of specie and currenCy in the city of Aberdeen, a 
part of its business which it has adéquate sàfeguards to conduct, 
which it undertakes to carry on, arîd for which it presumably re- 
ceives reasonable compensation, while the express company, which 
has no such facilities, cart secure no such compensation, and does 
not offer or undertaké to do any such business. In view of thèse 
facts, rules, and considérations, the évidence in this case f ails far 
short of convincing proof that the rules atid practice of the express 
company upon this subject which hâve been assailed hère were 
unreasonable or unjust. Indeed, in our opinion, it would be far 
more unreasOnable to require the express company to receive thèse 
packages of 'specie and currency for transportation on the morning 
trains the day before they start, and thereby to compel it to store 
and insure them overnight, than it would be to refuse sq to do, and 
thus to leave the bank to send them insured by mail at a lower 
rate, or to deliver them to the express company iii the morning 
before thé trains départ. 

There is another considération which leads to the sàme conclu- 
sion. Courts and commissions ought not to interfère with the es- 
tablished rultes' and- practice of transportation companieâ on ac- 
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count of incidental inconveniences and trivial troul>les to which 
the conduct of ail business is necessarily subject. Tbe business of 
railroàd companies and express companies cannot be conducted for 
the purpose of carrying on the business of their customers exclu- 
sively, nor without some discomforts and inconveniences to ail 
parties engaged in any of thèse occupations. Unless a clear in- 
justice is perpetrated or a substantial injury is inflicted, or there 
is an imminent threat of them, the annoyances and inconveniences 
in the transaction of the business of the transportation companies 
should be left for correction to the pecuniary interests and business 
instincts of the respective parties concerned, and their laudable anx- 
iety to secure, retain, and increase their business. No injustice has 
been pei'pétrated in this case. No serious damage has been, or is 
likely to be, inflicted upon the bank by the refusai of the express 
compapy to receive money until the morning of the day when the 
trains départ, in view of the pregnant fact that it has elected to 
cause its incoming currency to be shipped to it by mail for more 
than a year, and to the amounts of hundreds of thousands of dollars, 
when it could hâve caused it to hâve been sent by this express 
Company. No other shipper is complaining, and the practice of 
the exjiress cômpany Créâtes no préférence or préjudice to party, 
locality, or description of traffic, while the practice which the bank 
seeks to enforce will inevitably compel other parties and other 
descriptions of traffic to bear a part of the burden of storing and 
keeping overnight the moneys it seeks to send out. There is no 
equity in this case of the bank, and it is entitled to no relief. 

Thé decree beloAv must accordingly be reversed, and the case 
must be remanded to the Circuit Court, with instructions to render 
a decreè thât the cross-bill be dismissed upon the merits, and that 
the bank and the Commissioners be enjoined from enforcing the 
order of the latter, and it is so ordered. 

■ VAN DEVANTER, Circuit Judge, concurs in the resuit. 



DAVIS V. CROMPTON et al. 
(Circuit Court of Ap.pçais.Third Circuit. December 20, 1907.) 

'"' ■/': , No. 21. ■''.'. 

1. BANKEnPTCY-^PBTITION ÏOR ReVIEW— ISSXJES RE VIEW AELE. 

On a pétition to review the juclgnieiit of a district court in banlirnptcy, 
• thé resjwhdent may rely upon any ground disclosed by the record to sup- 
port thé judgment. although upon such grouiid the décision may hâve beeu 
adverse to him.' 

[Ed. Note.^ — Appeal and review In banlcruptoy cases, see note to In re 
Eggert, 43 C. G. A. 9.] 

2. Same^Yalidity of Conditionai; Sale Contract— -Law Governing. 

■The vàlidlty of a conditionai sale coutract by which tltle was reserved 

in the seller as against tlie trustée in bankruptcy of the purchaser de- 

petlds upon the law of the state în which delivery of possession thereunder 

• was made. ' , 

: [Bd. Noté.— For cases In point, see Cent. Dig. vol. 6, Bankruptcy, § 275:] 
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3; Sasie. 

Under the law of Pennsylvania, the title reserved by a seller under 
a contract of conditionaî sale until full payment of the purchase money iu 
tlie absence of aetual fraud is valld as ngaiust the purchaser and ail 
otliers except credltors who hâve acquired a lien by attachment or exécu- 
tion, and in such respect a trustée in bankruptcy of the purchaser suc- 
ceeds only to his title and rights. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 275.] 

4. Same— Levt by Judgment Crediioe^Discharge by Ba-nkbuptoy Pkooeed- 
inqs— sltbeogation op tbustee. 

Under Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat 565 [U. S. Comp. 
St. 1901, p. 3450], providing that ail levies or otlier liens obtained through 
légal proceedings against a person who is insolvent at any time wlthin 
four months prior to the filing of a pétition in bankruptcy against him 
shall be deemed null and void in, case he is adjudged a bankrupt, and the 
property affected shall be deéméd wholly discharged and released from 
such levy or lien "unless the court shall on due notice order that the 
right under such levy, judgmcnt, attachment or other lien shall be pre- 
served for the beneflt of the estate," where a receiver in bankruptcy ob- 
tained a restrainiug order from the court and took possession of property 
of the bankrupt from the sheriff who held it under a levy, the lien of 
such levy Was wholly discharged, and the trustée Could not thereafter 
assert rights thereunder as against an adverse clainiant of the property. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Èastern District of Pennsylvania, in Bank- 
ruptcy. 

S. W. Cooper, for petitioner. 
Wm. A. Carr, for appellees. 

Before DALLAS, GRAY, andBUFFiNGTON, Circuit Judges. 

GRAY, Circuit Judge. This case cornes before us upon the péti- 
tion of the trustée in bankruptcy of the Arkonia Fabric Manufactur- 
ing Company, to review, in matter of law, an order of the District 
Court for the Eastern District of Pennsylvania, sitting in bank- 
ruptcy, affirming certain findings of a référée in bankruptcy. '^he 
pertinent facts, as disclosed in the said pétition, and in the rc rd 
accompanying it, are as follows: 

On September 7, 1906, a pétition in involuntary bankruptcy was 
filed against the Arkonia Fabric Manùfacturing Company, and on 
September 13th following, the petitîôner was appointed receiver of 
the said Company. On October 5, 1906, the said company was ad- 
judged a bankrupt in the court below, and on the 3d of November, 
1906, the petitioner was duly appointed trustée of the estate of thé 
said bankrupt. Among other property which came into his hands, 
first as receiver and afterwards as trustée, were 10 looms claimed by 
the Crompton-Thayer Loom Company, a partnership trading under 
that name, and the appellee in the case before us. The claimants 
filed a pétition in the court below, setting forth that the said looms 
belonged to them, and thereafter, under order of the court, upon 
entering into a bond in the sum of $4,000, conditioned that they 
would prosecute their daims befofe the. said District Court, or 
référée, the said looms were delivered into their possession. The 
claimants thereupon submitted the question of their title to the said 
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looms to David W. Amram, Esq., référée in bankruptcy, by pétition, 
and answers were filed by the said trustée. After hearing, the réf- 
érée decided in favor of the title of the claimants to the said prop- 
erty and against the right of the trustée in bankruptcy to hold the 
same. The said trustée thereupon filed a pétition, asserting that 
the said order and judgment of the said référée was erroneous, and 
praying that the issue might be certified to the District Judge for 
review. The learned District Judge sustained the judgment of the 
référée in a per curiam opinion, in order, as stated by said judge, 
that the matter might be speedily brought before this court for a 
détermination of the rights of the parties. The case before the 
référée is stated in the opening paragraph of his opinion, as foUows : 

. "The issues in this proceeding are raised hy pétition of the Crompton-Thayer 
Loom Co., claiming title to ten looms used by the banicrupt at its mill in Phila- 
delphia, and answers of trustée denying claimant's title. Thèse looms were 
found in possession of the banknipt at the time of bankruptcy and came Into 
the hands of the receiver. The claimant avers that the looms were dellvered 
by it to the bankrupt as a bailment under a contract dated April 9, liW6, which 
contract is in form a so-called 'installment lease' or 'bailment lease.' The 
trustée in bankruptcy contends, on the other hand, that the lease of April 9, 
1906, does not contain the entlre contract between the parties, but that the con- 
tract is to be found in a séries of letters which passed between the claimant 
and the bankrupt, beginning January 24, 1906, and that the lease of April 9th 
was merely exeeuted in accordance with the contract established by this cor- 
respondence and for the purpose of carrylng out the terms thereof, and that 
the contract is one of conditional sale and title to the looms is now in the 
trustée." 

After a careful review of the évidence, which he says was "prac- 
tically entirely documentary, consisting of a file of correspondence 
and the book entries of the claimant," the référée found that the 
real character of the contract between the claimants and the bank- 
rupt, was not determined by the existence of the so-called install- 
ment or bailment lease, but by the real intent of the parties, as 
evidenced by the documentary évidence referred to, and that, un- 
der the law of Pennsylvania, the contract was one of conditional 
sale. Nevertheless, the référée was of opinion, and so decided 
that as the trustée in bankruptcy stood precisely in the shoes of the 
bankrupt with regard to the title to this property, and as the bank- 
rupt had not complied with the conditions upon which alone the 
sale was to be complète and the title of the vendor divested, the 
same remained in the vendor, and was paramount to that of the 
trustée in bankruptcy, unless the latter complied with the condi- 
tions imposed by the contract of sale. It is admitted that, if this 
transaction were really a bailment by way of lease, the bankrupt, 
as lessee, at and before the time of the bankruptcy, would hâve had 
no title to the goods in question, except its possessory title under 
the lease; on the other hand, the title of the lessor remained, as 
it originally was, good against ail the world, without exceptions. 
The claimants, therefore, sought to maintain that the contract with 
the bankrupt was such a lease. Though the court below decided 
that the transaction in question was one of conditional sale, it also 
decided in favor of claimants, that under the circumstances the 
158 F.— 47 
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title of the vendor was good as against the trustée in bankruptcy. 
The claimants, therefore, were not in a situation to ask for a re- 
view. Counsel for the appellant on this ground objected that the 
appellees had no right in this court to contest the finding of the 
court below, that the contract between the parties was not a bail- 
ment. We are of opinion, however, that in maintaining the décision 
of the référée, as affirmed by the District Court, the appellees may 
rely upon any ground disclosed by the record upon which that déci- 
sion might be thought to be maintainable, even though it be not 
the ground upon which that décision was made. We agrée, how- 
ever, with the conclusion, that the transaction in this case was 
one of conditional sale* and not of bailment. The view we take of 
the rights pf the parties to the issue before us, renders it unneces- 
sary that we should discuss the grounds of our agreement Avith 
this conclusion. 

That in a sale of personal property there can be a delivery, and 
yet the vendor retain title until the purchase price be paid, or other 
condition performed by the vendee, is a generally accepted doctrine 
in the jurisprudence of this country and of England. In many of 
our States, it is provided by statute that such sales, though valid be- 
tween the vendor and vendee, are not so as to creditors, or as to bona 
fide purchasers for value without notice. In ail of them, perhaps, 
as also in the courts of the United States, are some such limita- 
tions imposed upon this doctrine of conditional sales, as are recog- 
nized as being substantially within the spirit of the statute of 13th 
Elizabeth, which was intended "for the avoiding and abolishing of 
feigned, covinous, and fraudulent feoflfments, gifts, grants, aliéna- 
tions, etc., etc., as well of lands and tenements, as of goods and chat- 
tels * * * devised and contrived of malice, fraud, covin, col- 
lusion, or guile, to the end, purpose, and intent to delay, liinder, or 
defraud creditors." Indeed, the principle of this statute bas been 
embodied in the law of ail the states. As said by the Suprême 
Court in. Cléments v. Moore, 6 Wall. 313, 18 L. Ed. 786, quoting Lord 
Mansfield, "the common law, without the statute, would hâve work- 
ed out the satne results." 

The précise extent to which such a conditional sale as we hâve 
in the présent case, must be held invalid as to creditors, whether 
gênerai or subséquent, and as to bona fide pqrchasers, mortgagees 
and pledgees, without notice, must dépend upon the law of the 
state in which delivery of possession under the conditional sale 
has been made. , The statute of 13th Elizabeth has been adopted 
as part of the common law of Pennsylvania, but we must look tO' 
the décisions of the, courts of that state to ascertain in what sensé 
the words "bargains and conveyances of goods and chattels," "to 
the end, purpose and, intent to delay, hinder or defraud creditors," 
shall be^"uttçrly void, frustrate and of none efïect," are applicable 
to a conditional sale. Though the language of the courts of Penn- 
sylvania in the earlier décisions, as in Martin v. Mathiot, 14 Serg. 
& R. 314, 16 Am. Dec. 491, may hâve been strict and unqualified in 
asserting the doctrine that possession separated f rom property 
wàs a badge of fraud as against creditors generally^ it is to be 
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noted in that case, as in others, that the controversy was between 
the vendor and the sheriflf, who had levied an exécution on behalf of 
a créditer, or between the vendor and creditor himself in such ex- 
écution, who had obtained a spécifie lien thereby. As well said by 
the learned référée: 

"Modem business bas recognized the necessity of such contracts, and the im- 
mense growth of business transactions made under so-ealled 'bailment leases' 
or 'installment leases,' testifies to this change of sentiment. In principle, I see 
no différence in the économie effect of delivery of goods under a 'bailment 
lease' or under a contract of conditional sale. In the one case, as in the other, 
property iB delivered with the intention of being sold upon tlie performance 
of certain conditions. In the contract of bailment, the bailee must pay cer- 
tain rental, and at the expiration of the rental period, he may, upon complying 
with certain formai ities, become the owner of the property leased. In a con- 
trac-t of conditional sale, precisely the same effect is intended to be produced, 
except that the conditional vendee does not l)ecome the owner of the property 
until after he bas completed the payments of the purchase money. So far 
as creditors of the appellee or vendee are concerned, the form of the contract 
makes no différence." 

The object of both forms of contract is the same, and the dis- 
sociation of ownership from the possession is intended as security 
to the vendor for the payment of the purchase money, according to 
the terms of the contract of sale. In case either of a bailment lease 
or of a conditional sale, the séparation of ownership from posses- 
sion is a dominant incident. The Suprême Court of Pennsylvania, 
in a late case, Post v. Berwind White Coal Mining Co., 176 Pa. 297, 
35 Atl. 111, decided in 1896, cited by the référée, has not condemn- 
ed such séparation of ownership and possession as a badge ot 
fraud, per se, but confines itself to a.practical statement of the ex- 
tent of the right of creditors of the vendee as to such sales. The 
issue raised on the sherifif's interpleader in this case was referred, 
in açcordance with the act of assembly in that behalf, for décision, 
to Frank P. Prichard, an eminent member of the Philadelphia Bar. 
The foUowing excerpt from his opinion, afterwards affirmed by the 
Suprême Court, clearly states the law of Pennsylvania, as to the 
question now under considération: 

"The légal title reserved in the vendor, or in the trustée for his beneflt, is 
a perfectly valid title. It is not void, but is good between the parties and as 
against volunteers. Under the law of Pennsylvania, however, it is invaiid as to 
attaching creditors of the vendee. This right of the attaching creditor is an 
absolute one, irrespeetive of any actual fraud or notice. It eau be asserted, 
however, only in case the attaching creditor has acquired a lien uiJon the prop- 
erty. The outstanding title in the vendor is not a fraud upon the creditor as 
such. * * * It is not merely the fact that he is a creditor that gives him 
the right, but the fact that he bas a lien acquired while the vendee was in 
possession as owner. * * * xbe existence of this lien is essential to enable 
him to contest the outstanding légal title." 

In afifirming this opinion, the Suprême Court, by Mitchell, J., used 
this language: 

"The vendor's title is good against ail the world, but certain excepted par- 
ties, to wit, creditors of the vendee having a lien by levy or attachment on the 
property, and such lien uiust be acquired while the property Is in the owner- 
ship or possession of the debtor." 



T40 158 FEDERAL REPORTER. 

We take the foregoing to be a correct statement of the extent to 
which the 13th of Elizabeth is applicable in Pennsylvania to condi- 
tional sales, as to which there is no suggestion of actual fraud. In 
this case, the title to the property in question, though sold and 
delivered to the bankrupt, was, by the terms of the sale, expressly 
reserved to the vendor until payraent of the purchase money, ac- 
cording to the terms of said contract of sale, had been fuUy made. 

The contention of counsel for appellant is, that the rule in Penn- 
sylvania is an exception to what, he seems to admit, is the rule in 
most of the states, and that under the statute of 13th Elizabeth, in 
force in Pennsylvania, any sale of goods delivered to the vendee, in 
which the vendor retains title, is "fraudulent" as against creditors, 
in the sensé of being affected with actual fraud. This contention 
cannot te maintained. We hâve seen in the case just quoted from, 
that the Suprême Court of the state does not so hold, but distinct- 
ly rejects such an interprétation of the statute as would put an 
honest and valid conditional sale in the category of such cases as 
In re Garcewich, 115 Eed. 87, 53 C. C. A. 510, upon which counsel 
for petitioner seems to rely. In that case, however, the Circuit 
Court of Appeals was careful to distinguish the facts upon which 
its décision rested from such as those in the case at bar. They said: 

"We think the court below erred in vlewing the case as one in which there 
had been a valid conditional sale, good as against creditors. If the sale had 
beén of that character, we thlnlt the décision would hâve been correct ; but, be- 
ing a fraudulent one, it was void as to the trustée. Under the présent bànlc- 
rupt act, as under préviens bankrupt acta, the trustée takes the property of 
the bankrupt, in cases unaffected by fraud, in the same plight and condition 
that the bankrupt himself held it, and subject to ail the equities impressed up- 
on it in the hands of the bankrupt." 

In the Garcewich Case, therefore, there was a distinct récogni- 
tion of the right of the conditional vendor as against the trustée in 
bankruptcy, in cases unaffected by actual fraud. The title of e 
petitioners, therefore, under the law of Pennsylvania, to the proper- 
ty in question at the time of the adjudication of bankruptcy, was 
good, not only as between the vendor and vendee, but against ail 
the world, inasmuch as there were no creditors of the vendee who 
had at that time spécifie liens, by levy or attachment, on the said 
property. 

It has been often declared by the Suprême Court of the United 
States, that under the présent bankrupt act, the trustée takes the 
property of the bankrupt, in cases unaffected by fraud, in the same 
plight and condition that the bankrupt himself held it, and sub- 
ject to ail the equities impressed upon it in the hands of the bank- 
rupt. It would seem that no other interprétation of section 70 of 
the act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]), consistent with the rights and vested interests of 
third parties, could be maintained. The trustée in a certain sensé 
is the bankrupt. The bankrupt's title is his title, whether it be 
to things in possession or to choses in action. His title cannot 
rise higher than that of the bankrupt, so as to impinge upon or de- 
stroy the interest in or title to property, good as against the bank- 
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rupt himself. It is true, that, by the language of section 70, tlie 
trustée of the estate of the bankrupt is "vested, by opération of 
law, with the title of the bankrupt, as of the date he was adjudged 
a bankrupt, * * * iq ^U * * * (5) property which, prior 
to the fiUng of the pétition, he could, by any means, bave transfer- 
re4, or which might hâve been levied upon and sold under judicial 
process against him." But, taking the title of the bankrupt as it ex- 
isted in him at the time of the adjudication, the trustée takes it sub- 
ject to the superior title of the vendor. Otherwise, the title of the 
trustée would be superior to the title held by the bankrupt, and there- 
fore not the title of the bankrupt to the property described in clause 
5 of section 70, but one entirely différent therefrom. It is this pré- 
cise title, and no other, which is vested by opération of law in the 
trustée. Thèse propositions were ail distinctly affirmed by the Su- 
prême Court in the récent case of York Manufactviring Co. v. Cas- 
sell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782. That was a case 
of conditional sale. The District Court and Circuit Court of Appeals 
had held that the gênerai creditors were entitled to bave the plant of 
the York Manufacturing Company (the vendor in the conditional sale 
to the bankrupt), sold for the payment of their claims, because of the 
failure of that company to file the conditional sale contract, as re- 
quired by the Ohio statute, and that such failure rendered the contract 
void as to creditors. The Circuit Court of Appeals for the Sixth 
Circuit affirmed the judgment of the District Court. On appeal from 
this decree, the Suprême Court reversed the judgment of the Court 
of Appeals and of the District Court, and decided that "the York Man- 
ufacturing Company had the right, as between itself and the trustée 
in bankruptcy, to take the property under the unfiled contract with 
the bankrupt, and" that "the adjudication in bankruptcy did not oper- 
ate as a lien upon this machinery in favor of the trustée as against 
the York Manufacturing Company." 

The statute of Ohio, relating to chattel mortgages, declared a mort- 
gage absolutely void as against creditors of the mortgagor, unless the 
mortgage, or a true copy thereof, should be deposited forthwith, as di- 
rected in the act. The Suprême Court of Ohio held that the mortgage 
was not void for lack of filing, as between the parties thereto, but that 
the statute only avoided the instrument as to those creditors who, be- 
tween the time of the exécution of the mortgage and the filing there- 
of, had taken steps to "fasten upon the property for the payment of 
their debts." As against such as had in the intérim secured liens by 
attachment, exécution, or otherwise, the mortgage would be void. The 
Ohio statute, requiring the filing of contracts of conditional sales, 
has a similar provision, making unfiled contracts void as against cred- 
itors. As to this statute, the Suprême Court of the United States, 
in the case just referred to, says : 

"We hâve not been referred to any décision of the Suprême Court of Ohio, 
as to the meaning of the statute requiring the filing of coutracts of conditional 
sales, but we concur with the Circuit Court of Appeals in this case, that the 
statute would render the unflled contract void as to the same class of creditors 
mentioned in the chattel mortgage statute. Therofore the contract would be 
void as to creditors who, before its filing, had 'fastened upon the projjerty' by 
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swme spécifie lieus. As to creditors who had uo siicli liens, being gênerai ered- 
Itors only, tlie statute does not avoid the sale, which Is good between tbe par- 
ties to tlie contract." 

This case, therefore, in its facts, is similar to the one at bar, the Su- 
prême Court of Pennsylvania having held, as we hâve seen, that in 
cases of conditional sale, the vendor's title is good against ail the 
world, but certain excepted parties, to wit, creditors of the vendee 
having a lien by levy or attachment on the property, acquired wliile 
the property is in the possession of the debtor. 

In the "Cassell" Case, as in the case at bar, it was contended that 
the "adjudication in bankruptcy was équivalent to a judgment or other 
spécifie lien upon the machinery", and the Circuit Court of Appeals 
held that the seizure by the court of bankruptey operated as an at- 
tachment and an injunction for the benefit of ail persons having in- 
terest in the bankrupt's estate. As to this, the Suprême Court says : 

"We are of opinion that it did not operate as a lien upon the machinerj-, 
as against the York Mamifacturing Company, the vendor thereof. TJnder the 
provisions of the bankrupt act, the trustée In bankruptcy Is vested with no bet- 
ter rlght or title to the bankrupt's property than belonged to the bankrupt at 
the time wheu the trustee's title accrùed. At that tlme, the right, as between 
the bankrupt and the York Manufacturing Company, was in tbe latter Com- 
pany to take the machinery on account of default In the payment therefor. 
ïhe trustée under such circumstances stands simply in the shoes of the bank- 
iTipt, and as between them he bas no greater right than the bankrupt. This 
is held in Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. G90, 48 L. 
ESd. 986. The same view was taken in Thompson v. Fairbanks, 196 II. S. 516. 
25 Sup. Ct. 306. 49 L. Ed. 577." 

As to the dictum of the Chief Justice in Mueller v. Nugent, 184 
U. S. 1, 32 Sup. Ct. 369, 46 L. Éd. 405 "that the filing of the pétition 
(in bankruptcy) is a caveat to ail the world, and in fact an attachment 
and injunction", the court says "it was made in regard to the particular 
facts in that case. The case itself raised questions entirely foreign 
t» the one herein arising, and did not involve any inquiry into the title 
of a trustée in bankruptcy, as between himself and the bankrupt under 
such facts as are above stated." We agrée, therefore, with the learn- 
ed référée in the court below, that the case of the York Manufacturing 
Company v. Cassell is of controlling and determinative authority in 
the présent case, and we quote with approval the following from his 
opinion : 

"The rlghts of the trustée, therefore, are strlctly deflned by section 70a of 
the act, and it is now clear from the opinions of the Suprême Court of the 
United States, first, that the trustée stands precisely In the shoes of the bank- 
rupt with regard to the title to this property, and second, that the bankruptcj- 
proceedings In themselves are not tantamount to an attaelunent or exécution 
for the benefit of ail the creditors, and it therefore follows that the bankruptcy 
court can do nothing else than détermine the status of the trustée with regard 
to the property by tbe only test provided by the law, namely, the détermination 
of the status of the bankrupt himself with regard to the sald property as of 
the date of his adjudication." 

The counsel for appellee is mistaken in supposing that the décision 
in the récent case of Security Warehousing Co. v. Hand et al.. Trustées 
of the Racine Knitting Co., Bankrupt fdecided in May of this vear) 
306 U. S. 415, 27 Sup. Ct. 730, 51 L. Ed. 1117, in anywise challenges 
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the correctness of the views above stated. The facts of that case are 
entirely différent from those of the one at bar. The Racine Knitting 
Company, the bankrupt at the time of the adjudication, was the 
owner of the goods in question, but had taken what purported to be 
receipts for the same from the warehousing company, which receipts 
were in turn pledged by the knitting company to various banks, as se- 
curity for loans obtained from them. The warehousing company had 
no warehouse of its own, but the knitting company made what pur- 
ported to be a lease to it of certain of its premises, where the goods in 
question were stored, and from which they were not removed, except 
as sold by the knitting company, the warehousing company receiving 
a relatively small commission for the use of its name and the issuance 
of the receipts. It was evidently, under color of warehouse receipts, 
a device for raising money. In regard to the transaction, the Su- 
prême Court says: 

"Tliere was really no delivery and no change of possession, continuous or 
otherwise. The alleged change was a mère pretense, a sham." 

In another place, the court says: 

"The title to this proi)erty was In the knitting eompany. There had been 
no valld pledge of It. * * * The method taken to store the property was. 
as found by the district court, a mère device or subterfuge to enable the bank- 
rupt to hypothecate the receipts and thus raise money upou secret liens on 
property In possession of the pledgor and under its control ; and such a scheme, 
The court said, ought not to receive judieial sanction. Such a scheme, under 
the facts, and as carried out in this case, and wlth regard to Wisconsin law. 
was a fraud In fact." 

Thèse excerpts from thé opinion of Mr. Justice Peckham, who in 
this case, as in the Cassell Case, spoke for the Suprême Court, sufR- 
ciently point to the différence between the two cases. Nothing in 
this latter case contradicts what was held in the former. On the con- 
trary, both illustrate and emphasize from différent points of view, 
the position hère taken. The distinction between the two cases was 
between fraud in fact and the mère making of a valid conditional sale. 
Under the facts of the case just cited, the conclusion arrived at was 
inévitable: that "there was no valid pledge and no équitable lien in 
favor of the interveners, which would take precedence of the title of 
the trustée by virtue of the spécial provisions of the bankrupt act." 

It only remains to consider the remaining contention of the appel- 
iant, that he had been subrogated by the court below to the rights of 
the Chautauqua Worsted Mills, plaintiff in a judgment and exécution 
levied upon the property in question, August 29, 1906. As to this, we 
cannot do better than to quote again the language of the learned 
référée : 

"tJnder section 67f of the bankruptcy law it Is provided that 'ail levles, judg- 
ments, attachments or other liens obtained through légal proceedlngs against 
a person who is insolvent at any time wlthin four months prier to the flling 
of the pétition in bankruptcy against him shall be deemed nuU and void in 
case he is adjudged a bankrupt.' In this case the Chautauqua Worsted Mills 
entered jùdgment and issued exécution and levied upon the propert.y on August 
29, 1906. The pétition in bankruptcy was flled September 7, 1906, whereby 
the .iudgment and levj' obtained through the légal proceedlngs in the state court 
become null and vold upon the subséquent adjudication of the bankrupt ou 
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tlie 5th day of October, 1906. Section 67f further provides that 'tlie property 
alïècted by the leyy, judgment, attacbment or other lieu shall be deemed whoUy 
discliarged and released from the same and shall pass to the trustée as a part 
of the estate of the bankriipt' By the subséquent proceedlngs iu baukruptcy, 
therefore, the lien of the Chautauqua Worsted Mills was destroyed. The re- 
oelver, having obtalned a restraining order from the District Court, took pos- 
session of the property from the sherifC, and in so taking It took it wholly 
discharged and released from the lien of the levy. Now, section 67f further 
provides that siich lien shall be deemed whoUy discharged and l'eleased 'unless 
the court shall on due notice order that the right under such levj', judgment, 
attachment or other lien shall be preserved for the beneflt of the estate, and 
thereupon the same may pass to and shall be preserved by the trustée for the 
beneflt of the estate aforesaid.' The trustée did not attempt to préserve thia 
lien. It was the receiver who through the restraining order obtained posses- 
sion of the property discharged of the lien; no proceedings were then taken 
to préserve the lien, and it Tpas not until April 4, 1907, in the midst of the 
controversy arising between the conditional vendor (claimant herein) and the 
trustée, that the trustée flled a pétition praying to be subrogated to the rights 
of the exécution créditer, upon whieh pétition an order of subrogation was en- 
tered. An examination of the record shows that the exécution creditor no 
longer had any rights at the time the order of subrogation was made, and 
therefore the trustée took nothing by virtue of the said order." 

Concurring, as we do, in thèse views, it is not necessary to consid- 
er whether, if the order of subrogation had been made in time, the 
bankrupt's estate would be benefited thereby, although a serious 
question may hâve been presented in such case; nor are we called 
upon to say how such a lien, obtained by a single creditor, could be 
preserved for the benefit of the creditors at large, or at what time 
or by what proceeding such subrogation can be elïected. 

We hâve not thought it necessary to cite the numerous authorities 
referred to by counsel on both sides and by the référée. They and 
others, however, hâve been examined, especially the cases referred to 
in the Suprême Court of the United States. We think, as we hâve 
already said, that the décision of that court in York Manufacturing 
Co. V. Cassell, is controlling in this case, and we therefore agrée with 
the conclusion of the learned référée, that although the title of the 
bankrupt passed to the trustée in bankruptcy, yet, inasmuch as s?' 
title is invalid against the superior title of the conditional vendor, the 
latter is entitled to retake the property from the trustée in bankruptcy, 
unless the trustée compiles with the terms of sale, and that, as in this 
case no attempt to comply with the terms of sale was made, the title 
of the claimant is superior to that of the trustée in bankruptcy. 

The order of the court below is therefore affirmedl 



KESSLER et al. v. AEMSTRONG CORK CO. 
(Circuit Court of Appeals, Second Circuit. December 4, 1907.) 

No. 3. 

1. BiLLS AND Note»— FoKEiGN Exchange— What Law Govekns. 

Where drafts were payable at Paris, the law of France determined what 
constituted payment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 7, Billa and Notes, 
§§ 248-254.J 
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2. Same—Dratts Drawn in Sets. 

Where two sets of drafts, original and duplicate, were drawn by New 
York banliers on a banli in Paris, the duplicate to be paid only in case the 
original was unpaid, the two sets constituted in law but one draft, so that 
when tbe holder produced the duplicates duly protested, with notice of 
demaud given, he made ont a prima faeie case, as no duty devolved on him 
to account for the originals, payment of whieli was a matter of affirmative 
défense. 

3. JUDGMENT— FOEEIGN JUDGMENTS— RbS JuDICATA— MeBITS. 

The original of a set of drafts was indorsed by the payée when It was 
stolen, and paid under a forged indorsement of the name of the indorsee. 
The duplicate, having been similarly indorsed by the payée, was received 
by the indorsee. and, on payment being refused because of the payment of 
the original, suit was brought agalnst the drawee by the indorsee, in 
which judgment was rendered against hlm on the ground that since his 
name was not on the original he had no standing to eriticise the payment 
thereof, and that the payée was discharged by the law of France where 
the draft was payable by the payment of the originals, and that the claim 
was therefore dismissed "entirely," and "as in ail respects inadmissible 
and 111 founded." Held, that such judgment was not a mère dismissal 
on the ground that the indorsee had no standing alone, the second ground 
being treated as obiter, but that the décision should be considered as rest- 
ing on both grounds, and was therefore a indgment on the merits. 

4. SaME—FOBEIGN JUDGMENT— CONCLfSIVEKESS. 

Where a judgment of the Freuch court dismissing a suit by an indorsee 
of a bill of exchange against the drawee was on the merits, it was not 
subject to re-examination In a suit in the fédéral courts of the United 
States by the payée against the drawer, in the absence of proof of fraud or 
want of jurisdiction of the French court, or that France so treats the 
judgments of the courts of the United States, but plaintifE, if bound by 
such French judgment at ail, was estopped to question ita grounds either 
in law or fact. 

5. Courts— Décisions asi Précédents— I/aws of Foreign Countries— Pboof. 

A finding of the French law with référence to the conclusiveness of the 
.iudgments of American courts is not binding on différent parties to 
another action involving tbe sarae question, it beiug necessary that the 
foreign law be proved in every case as a fact. 

6. Judgments— Foreign Judgments-Conclusiveness— Parties. 

The indorsee of a bill drawn on bankers in France sued them on a dup- 
licate of the set, the original having been paid under a forged indorsement. 
In which action a judgment was rendered against the indorsee, where- 
upon the i>ayee took up the duplicates from the indorsee and sued the 
drawers in tbe fédéral court of the United States, who pleaded payment 
of the originals in défense. Held that, since uelther the drawers iior the 
payée were parties or privies to the French Judgment, it was not conclu- 
sive against the payée that the payment of the original by the drawee 
was suthcient to discharge the bills. 

7. Same— Foreign Judgment— Fikdixgs — Construction— "Ordinart Course 

or Business." 

In an action in France on a foreign biU by the indorsee against the 
drawee. the original of which the latter had paid under a forged indorse- 
ment, the court found that the drawee made such payment in the ordi- 
nary course of business over the counter, and without notice that the 
original bills had been lost, and without opposition or objection to such 
payments, and that there was no évidence that the payments were made 
in bad faith. Held, that tbe use of the phrase "paid in the ordinary 
course of business" construed with the balance of the flnding merely meant 
that payment was made to the holder of the original drafts against their 
surrender at the drawee's bank on a business day, in banking hours, in 
the same way it usually paid drafts, and was insufflcient to exclude an 
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inference of négligence In the drawees, arlslng from thelr f allure to detect 
a varlance in the indorsement whlch was forged. 

[Ed. Note. — Foi other définitions, see Words and Phrases, vol. 6, p. 
5042.] 

8. SaMB— FOBEIGN JUDGMBNT— FOBBIGH LAW— OONCLUSIVŒNBSS. 

A foreign judgment against an Indorsee of a forelgn bill of exchange, 
in an action against the drawee holding that the latter was discharged by 
a payment of the original under a forged Indorsement, was not conclusive 
évidence of the law of France, as applied to the facts that the drawee was 
not négligent in paying the bill as to persons who were nelther parties nor 
prlvies to such judgment. 

9. BiLLS AND Notes— FoEEiGN Bills— Foeqed Indobsembnt—Patment— Nég- 

ligence— Fobeiqn Law. 

Evidence lield to justify a flndlng that the failure of the drawee of a 
Mil payable in France to observe that the chaln of indorsement was broken 
by an indorsement which obviously did not correspond to the name called 
for In the prier Indorsement, and which was in fact a forgery, was such 
négligence as to deprive the drawee under the French law of the protec- 
tion of the French Code de Commerce, art. 145, providing that a party 
wbo pays a bill of exchange at maturity without receivlng notice of op- 
position [objection] is presumed to be legally discharged. 

Noyés, Circuit Judge, dissenting In part. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Guthrie, Cravath & Henderson (WilHam D. Guthrie, E. C. Hender- 
son, and Joseph P. Cotton, Jr., of counsel), for plaintiffs in error. 

Noble, Jackson & Hubbard (Herbert Noble and Hartwell P. Heath, 
of counsel), for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Kessler & Co., bankers of New York City, 
dr'ew two sets of drafts, original and dupHcate, one only to be paid, to 
the order of the Armstrong Cork Company on a bank in Paris, and put 
the bank in funds to pay the same. The Cork Company sent the origi- 
nals by mail, duly indorsed, to the order of Matas Hermanos, but the 
same were stolen, and presented to the drawee with a forged indorse- 
ment in the name of Mata Hermanos, omitting the final "s" in Matas, 
to the order of B. Lauriez. The drawee paid the person presenting the 
drafts, who was unknown to it, and who was not B. Lauriez. By an- 
other mail the Cork Company sent the duplicates to Matas Hermanos, 
and the same duly indorsed having been presented to the drawee on be- 
half of Hijos de G. Matas payment was refused on the ground that the 
originals had been paid. 

By the law of France, when the drawer bas put the drawee in funds 
the latter becomes the principal debtor, and may be sued directly by the 
holder. Accordingly, Hijos de G. Matas brought suit against the 
drawee in the Tribunal de Commerce of the Seine, a court of compé- 
tent jurisdiction, in which it was so proceeded that the court on two 
grounds, viz., that Hijos de G. Matas, not being on the original drafts, 
had no standing to criticise the payment thereof, and on the further 
ground that the payée was discharged by the law of France by the 
payment of the originals, dismissed the claim "entirely," and "as in ail 
respects inadmissible and ill founded." The Cork Company, payée of 
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^he drafts, then took up the duplicates from Hijos de G. Matas, and 
Ijrought the présent suit against Kessler & Co., the drawers, who plead- 
ed payment of the originals in défense. As the drafts were payable at 
Paris, the law of France determined what constituted payment. 

At the trial each party moved for a direction, and the trial judge 
held that the French judgment, under the case of Hilton v. Guyot, 159 
U. S. 113, 16 Sup. Ct. 139, 40 L. Ed. 95, was not conclusive ; that the 
drawee was guilty of négligence in paying the originals without observ- 
ing that the chain of indorsements was broken by omission of the final 
"s" from the word "Matas," and directed a verdict for the plaintifï, 
to which Kessler & Co., the défendants, duly excepted. The two sets 
of drafts are in law to be regarded as but one, and when the plaintiflf 
produced the duplicates duly protested with notice of demand given, 
it made ont a prima facie case. No duty lay upon it to account for the 
originals. If the originals had been paid, that fact was a défense to be 
affirmatively proved by the défendants. Downes v. Church, 13 Pet. 286, 
10 L. Ed. 127. The défendants sought to prove payment by offering 
the French judgment in évidence, against which the plaintifï made vari- 
ons objections. 

First it said that it was merely a dismissal on the ground that Hijos 
de G. Matas had no standing, and therefore that it was not a décision 
on the merits. We cannot agrée to this, because the court expressly 
rested its judgment, not only on the ground that the plaintifïs had no 
standing, but likewise on the ground that the drawee had discharged 
its liability by payment of the originals, ail the charges of négligence 
against it having been considered by the court. Because either ground 
would hâve been sufificient without the other, we do not think that one 
must be held to be obiter dictum. The Suprême Court, speaking by 
Brewer, J., of one of its earlier décisions which was rested, not simply 
on the contracts between the parties involved in the case which only 
had been discussed in the court below, but also on a statutory obligation 
which the court itself for the first time suggested, refused to consider 
the latter ground as obiter, saying : 

"We are unable to yield onr assent to thèse coutentions. While tlie claim 
of the plalutlffs in that case was founded directly upon the contracts, yet, if 
there were a statutory duty to let them into the joint use of the bridge and its 
approaches, that was enough to sustain a decree in thelr favor, and the con- 
tracts might l)e regarded as simply relieving the court of the work of settling 
niiuor matters, sucli as method of use, compensation therefor, and uiatter of 
control. Indeed, tlie alleged invalid.ity of tlie contracts was rested largely ou 
the scope of the sta tûtes, and the duties to the government and the public 
iniijosed thereby on the rallroad c-onipany. Of course, where there are two 
grounds, ujion either of which the judgment of the trial court eau be rested, 
^uld the appellate court sustains both, the ruling on neither Is obiter, but 
each Is the judgment of the court and of equal validity with the other. Wheu- 
ever a question fairly arises in the course of a trial, and there is a distinct 
décision of that question, the ruling of the court in respect thereto eau, In no 
just sensé, be called mère dictum. Kallroad Companies v. Scliutte, 103 U. S. 
118, 143, 26 L. Ed. 327, In which this court said: 'It cannot be said that a 
case is not authority ou one point because, although that point was properly 
l)resented and decided in the regular course of tlie considération of the cause, 
somethlng else was found In the end wliicïh disposed of the whole matter. 
Hère, the précise question was properly presented, fully argued, and elaborate- 
ly considered In the opinion. The décision on this question was as mucli a 
part of the judgment of the court as was that ou any other of the several mat- 
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ters on whieh the case as a whole depended.' " Union Pacific E. Co. v. Mason 
City & Ft. D. R. Co., 199 U. S. 1J30, 1G5, 26 Sup. Ct. 19, 20, 50 h. Ed. 134. 

The plaintiff further objected that the French judgment, even if on 
the merits, was prima facie proof only, and could be re-examined to the 
bottom, but this is not so in the absence bf proof of want of jurisdic- 
tion, of fraud, or that France so treats the judgments of our courts. 
Gray, J., summed up the law in the Hilton Case at page 303 of 159 U. 
S., page 158, 16 Sup. Ct., 40 L. Ed. 95, as follows : 

"In View of ail the authorities upon the subject, and of the trend of judicial 
opinion in this eountry and in England, foÙowing tlie lead of Kent and Story, 
\ve are satisfied that where there has been opportunity for full and fair trial 
abroad before a court of compétent jurisdictlon conducting a trial upon regu- 
lar proceeding after due citation or voluntary appearance of tlie défendant, 
and under a System of jurisprudence likely to secure aa impartial administra- 
tion of justice between the citlzens of its own eountry and th/Se of other 
countries, and there is nothirig to show either pi-ejudice in the court or in the 
System of laws under whlch It was sitting, or fraud in procuring the judg- 
ment, or any other spécial reason why the comity of this nation should not 
allow it full efCect, the merits of the case should not, in an action brought in 
this countrj' upon the judgmelit, be tried afresh, as on a new trial or an ai> 
peal upon the mère assertion of tlie party that the judgment was erroneous 
in law or in faet." 

Applying this to the case in hand, the plaintiff, if bound by the judg- 
ment at ail, was prevented from questioning its correctness either in 
point of law or of fact. In the Hilton Case the défendant pleaded and 
ofïered to prove that the French courts treated the judgments of our 
courts as prima facie évidence only, and re-examined them to the bottom 
on the merits. The trial judge having excluded this proof, the Suprême 
Court reversed the judgment on the ground that if such a situation 
were proved, our courts would not be bound in comity to treat French 
judgments in any différent way. But in the présent case there was no 
offer to prove the French law on the subject of foreign judgments, it 
being apparently supposed that what had been said by the F -eme 
Court in the Hilton Case was sufficient évidence of it. But ui that 
case not only was the French law not proved, but the judgment was re- 
versed because such proof had been excluded. And even if the French 
law had been proved, a finding of it in that case would not be binding 
on the parties to any other action involving the same question, because 
foreign lâw must be proved in every case as a fact. 

The plaintifïs finally objected that neither Kessler & Co. nor the 
Cork Company were privies to the French judgment. Of course, pay- 
ment by the drawee, who is the principal debtor, would discharge ail 
the other parties to the drafts secondarily liable. Such payment would 
be a défense to one sued as secondarily liable, like Kessler & Co; in this 
case, by a subséquent holder, like the Cork Company. But the défense 
cànnot be proved by the judgment in favor of the drawee in the action 
between it and Hijos de G. Matas because neither Kessler & Co. nor 
the Cork Company were parties or privies to the judgment. There are 
a number of authorities to the contrary, as may be seen cited in 33 Cyc. 
1366. Levi v. McCraney, Morris (lowa) 124 ; Durham v. Giles, 53 
Me. 206; Hackleman v. Harrison, 50 Ind. 156; Leslie v. Bonté, 130 
m. 498, 32 N. E. 594, 6 L. R. A. 63. They proceed largely upon the 
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theory that it would be very unreasonable to expose tbe principal debt- 
or, after he had been discharged in a suit by one holder, to successive 
strits by ail prior holders on the same grounds, which might resuit in 
différent judgments in différent actions. However, the law of the féd- 
éral courts, which is binding upon us, is very clearly stated in Railroad 
Ce. T. National Bank, 103 U. S. 14, 36 L. Ed. 61. In that case the rail- 
road Company had issued a note for $5,000 payable to its own order, 
and indorsed by Palmer & Co. as accommodation indorsers, which final- 
ly came, through Hutchinson & IngersoU, into the hands of the bank 
as collatéral security for a prior indebtedness of Hutchinson & Inger- 
soU. The bank sued Palmer & Co. in the Suprême Court of New York, 
where judgment was rendered in favor of the bank for $601, apparently 
an amount due from the railroad company to Hutchinson & IngersoU. 
Subsequently, the bank brought suit in the Circuit Court of the United 
States against the railroad company, and recovered judgment for the 
fuU amount of the note less what it had recovered from Hutchinson & 
IngersoU. The différence between thèse two judgments was due to the 
différence, between the law of New York under Coddington v. Bay, 30 
Johns. 637, 11 Am. Dec. 343, and of the fédéral courts under Swift v. 
Tyson, 16 Pet. 1, 10 L,. Ed. 865, the former holding a pre-existing debt 
not to be a sufficient considération to enable a holder to recover on a 
note not valid between the parties, whereas the latter regarded a pre- 
existing debt to be as effective a considération as a new payment in ex- 
cluding aU equities of prior parties. Harlan, J., said : 

"The first proposition of the plalntlfC In error Is that there has been a final 
détermination by a court of compétent jurlsdiction between the same parties 
or thetr privies upon the same subject-matter as that hère in controversy. 
Thls contention rests upon the judgment of the Suprême Court of New ïorli, 
in the action Instltuted by the bank against Palmer & Company, as the in- 
dorsers of the note in suit. The judgment In the state court clearly eonstituteis 
no bar to the présent action. Personal judgments bind only parties and their 
prlTies. The railroad company was not a party to the separate action against 
Palmer & Company, nor dld it recelve notice from the latter of the pendency 
of that suit. It was, therefore, In no manner affected by the judgment. Had 
the company received such notice In due time, It would, perhaps, although not 
technlcally a party to the record, hâve been estopped, at least as between it 
and its accommodation Indorsers, from saying that the latter were not bound 
to pay the judgment, if obtalned without fraud or collusion. Being, however, 
an entire stranger to the record, It had no opportunity or right In that pro- 
ceeding to controvert the claim of the banlï, to control the défense, to intro- 
duce or cross-examlne wltnesses, or to prosecute a writ of error to the judg- 
ment. If, In the action against Palmer & Company, the bank had obtalned 
judgment for the full amount of the note, and, being unable to coUect It, had 
eued the railroad company, the latter would not hâve been precluded by the 
judgment in that action, to which it was not a party, and of the pendency 
of which it had not been notifled, from asserting any défense it might hâve 
against the note. Thls being so, It results that the company cannot plead the 
judgment In the state court as a bar to this action. AÎi estoppel arising out 
of the judgment of a court of compétent jurlsdiction Is equally eoncluslve upon 
ail the parties to the action and their privies. It may not be invoked or re- 
pudiated at the pleasure of one of the parties, as his Interest may happen to 
requlre. The llablllty of the makers and indorsers was not joint, but several, 
and therefore a judgment In an action against the indorsers, upon the eon- 
tract of Indorsement, could not bar a separate action by the bank against the 
makei>-certalnly not where the maker was without notice from the in- 
doraers of the pendency of the action against him." 
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This brings us to the last question in the case, namely, what vvas the 
légal effect under the law of PVance of what the drawee did ? 

The parties havé entered into an agreed statement of facts which con- 
tains, among other things, photographie copies of the drafts and the in- 
dorseraents thefeon ; a statement that the drawee paid the drafts to an 
unknown person ; that the indorsement "Mata Hermanos" was a for- 
gery; that the drawee "made said payments in the ordinary course of 
business and over the counter and without notice that such original 
bills had been lost, and without opposition or objection to such pay- 
ments; and there is no évidence that such payments were made in bad 
faith" ; and a translation of the French judgment and of extracts f rom 
the French Code de Co>mmerce referred to in said judgment. The 
défendants contend that the finding tliat the drafts had been "paid in 
the ordinary course of business" excludes any inf erence of négligence 
in the drawees. We cannot agrée to this. The phrase must be read 
in connection with the rest of the agreed statement of facts. So read, 
it obviously means that the drawee paid the holder of the original drafts 
against their gurrender at its bank on a business day, in banking hours, 
in the same way it usually paid drafts. The phrase should not be taken 
to deprive the other facts agreed upon of ail significance ; for example, 
that the indorsement of Mata Hermanos was obviously defective in 
omitting the letter "s," and that the person to whom the drafts were 
paid was unknown to the drawee. 

The défendants further -contend that even if the parties to this suit 
were not parties or privies to the French judgment, still it is conclusive 
évidence of the law of France applying to the facts of the case. They 
refer us to and quote from a number of cases, no one of which we 
think justifies the extrême position taken. The language used by the 
judges must be read in connection with the facts in each case. No 
foreign judgment was involved in Elmendorf v. Taylor, 10 Wheat. 
152, 6 L. Ed. 289, MutuaK Reserve Association v. Phelps, 190 U. S- 
156, 23 Sup. Ct. 707, 47 h. Ed. 987, or Cahen v. Brewster, 303 U. S. 
543, 27 Sup. Ct. 174, 51 L. Ed. 310. The opinions delivered simply 
laid down thè rule that the courts of another state or nation must be 
supposed to know their own law, and that their law is to be found irr 
their décisions. . In Laing v. Rigney, 160 U. S. 531, 16 Sup. Ct. 366, 
40 L. Ed. 525, a foreign judgment was involved, and the question was 
whether the court had jurisdiction of one of the parties to it. This 
depended upon whether by the practice of New Jersey it was neces- 
sary to serve a subpœna in the case of a supplemental bill. There 
was no statute nor any décision of the Suprême Court of the state on 
the subject, and the court had to détermine the law either by adopting 
the action of the chancellor in entering the decree against the party in 
question, or by adopting the opinion of a New Jersey lawyer, who 
thought that, no subpœna having been served, there was no jurisdic- 
tion of him. The court adopted the law as declared by the chancellor. 
In Donglioni v. Crispin, L. R. 1 H. L. 314, the parties to the action 
were actual parties to the foreign judgment in question. In Messina 
V. Petrococchino; 4 P. C. App. 144, the foreign judgment was in rem 
binding lipon ail the world. In Dent v. Smith, 4 Queen's Bench, 464, 
the court said it had no concern with the correctness or incorrectness 
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of the judgment of a Russian consular court, the only question being 
whether the plaintif! had been thereby compelled to pay the money 
which he was seeking to recover as a loss under a poHcy of marine in- 
surance. In Carr v. Francis Times & Company [1902] A. C. 176, 
a proclamation of the Sultan of Muscat authorized certain seizures 
within the territory of Muscat, and it was held to be a défense against 
the plaintifï's claim. None of thèse cases shows that the French judg- 
ment is to be regarded as more than évidence of the French law. 
Article 145 of the Code de Commerce provides : 

"A party who pays the blll of exchange at maturity, and witliout receiving 
notice of opposition (objection) to the payment, is presumed to be legally dis- 
charged." 

If this presumption is a violent one, then, evidently, under the agreed 
statement of facts that the drawee did pay "without opposition or ob- 
jection to such payments" it is discharged as principal debtor, and so 
are Kessler & Co. and ail the others secondarily liable on the duplicate 
drafts. But the décisions of the Cour de Cassation and the opinions 
of légal writers cited by the parties and the opinions of the experts 
examined by them showed that this presumption is rebuttable, and that 
the person who pays such drafts without notice of opposition may be 
liable if guilty of négligence sufificient to overcome the presumption. 

In the case of Pujol v. Jordaan & Cohen, Dalloz, 1896-2-80, the 
court, speaking of a forged indorsement whereby the drawee was 
deceived, said : 

"Whereas, the falsification of the check, and the erasure of the words 'Ruf- 
fen & Sons' and their substitution by the words 'Elene Faviani' are scarcely 
apparent ; whereas, there existe between the form and the color of the letters 
(■omposlng the words 'Elene Pavlanl' and the form and color of the other 
letters of indorsement no such eharacteristic or striking différence as it woult! 
hâve been inexcusable not to renuirk; that tlie imitation is, on the contrary. 
so perfect that it is very dlfflcnlt, even after a carefnl examinatlon. to per- 
ceive it; that Pujol was wrong im contending that Jordaan & Cohen failed in 
the exercise of pmdence in not verifying the identity of Elene Pavlaui," etc. 

In the case of Bank of France and Richter-Linder v. De la Roche. 
Dalloz, 1871-2-37, the court said, among other things : 

"Whereas, by the terms of article No. 145 of the Code of Coihmerce, the 
drawee who pays a bill of exchange at maturity is presnnied to be legally 
released: whereas, this presumption can only be overcome by proof of collusion, 
fraud, or gross négligence ; but, whereas, in this case, the good faith of the 
bank is not contested, but it is admltted, on the contrary, that it tooli the 
usual précautions in assuring itself as to the résidence of the holder of the 
order, and maliing him présent the stamped envelope in which the or'der was 
sent to Paris; tliat the only fault chargée! to It was in not having noticed that 
the signature of the receipt dld not couform to the nanie of Rlchter-Llnder. 
given In the letter of transmittal ; whereas, if the initial letter of the word 
'Elnder' in the signature placed at the bottom of the receipt resembled rather 
a 'P' than an 'L,' it is not correct to say that it differed in a noticeable man- 
ner from the siime letter as written In the indorsement of the order, and of 
which it rather appeared to be the facsiniile," etc. 

M. Edmond Kelly, an expert examined by the défendants, testified : 

"Q. The article of the Code of Commerce to whicli you refer, naniely 14.5. 

provides merely that there will be a presumption of payment, will it notV 

A. If it is proved that gross négligence was iucurred in tlie payment of the 

note, article 143 would not apply." 
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M. Goirand, writer, says at page 310 of his book, speaking of arti- 
cle 145 : 

"Tlie drawee must, on présentation of the bill, examine it in order to con- 
vinee hiniself that the holder is tlie rightful owner. He must verlfy tlie chain 
of indorsements and, If it be broken, refuse payment. In other words, he 
must examine if ail tlie signatures of the, indorsers follow each other regularly 
and correspond, and whether each indorsement is followed by the signature 
of the indorser whose name is mentloned in the preceding indorsement." 

M. Le Sourd, an expert examined by the plaintiff, testified : 

"Q. What are the usual précautions which the law Imposes upon a banker 
in making payment of bills of exchange, having référence particularly to the 
apparent right of ownershlp in the person présent! ng the draft for payment 
and his identity? A. After looking at the draft itself and the date and the 
amount of the draft, he must look very carefully at the signature and at ail 
the line of indorsements. If there is in the indorsements, or in the signa- 
tures, the slightest doubt, he must require from the person who présents the 
draft ail thé necessary explanation so as to be as sure as possible that the 
person to whom he pays has the right to cash the draft. ♦ * * " 

He went on to testify that in his opinion the bank had not been 
guilty of negHgence in this case. 

The French judgment being not conclusive, but only admissible to 
show that the drawee did take up the original drafts under the cir- 
cumstances stated, and that the Tribunal de Commerce of tlie Seine 
was of opinion that it was not guilty of such négligence as would 
overcome the presumption created by article 145, the trial judge was 
left to détermine upon ail the facts whether by the law of France the 
drawee was guilty of such négligence. He could consider the décision 
in the French case as being the opinion of an inferior tribunal, and 
could give it such weight as he thought it was entitled to under the 
opinions of the Cour de Cassation which were cited. Doing this, he 
thought that the failure of the drawee to observe that the chain of 
indorsements was broken by an indorsement which obviously did not 
correspond to the name called for in the prior indorsement was such 
négligence as under the French law would deprive the drawee of 
the protection of article 145. 

We discover no error in this, and the judgment is àffirmed, 

NOYES, Circuit Judge (dissenting). While unable to reach the 
same conclusion as the majority of the court, I agrée with them in 
their preliminary propositions, which may be thus summarized : (1) 
As the drafts were payable in France, the law of that country deter- 
mined what constituted payment. (3) The burden of showing that the 
original drafts were duly paid was upon the défendants. (3) The 
judgment of the French court was a judgment upon the merits of the 
case, standing upon two grounds. (4) The décision of the Suprême 
Court in Hilton v. Guyot, 159 U. S. _113, 16 Sup. Ct. 139, 40 h. Ed. 
95, is inapplicable. (5) The French judgment does not constitute res 
adjudicata. And so in the same way as the majority of the court, I 
come to the same final question : What was the légal eflfect under the 
law of France of what the drawee — the French bank — did ? 

The majority reach the conclusion that, under the French law, the 
bank was négligent, and was not discharged by its payment of the 
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first of exchange. On the other hand, I think that the French judg- 
ment holding the bank discharged should be foUowed hère. The au- 
thoritative évidence of the nonstatutory law of a country is the déci- 
sions of its courts. The construction given by the courts of a country 
to its statutes will be adopted in other countries. The décisions of 
foreign lower courts upon the identical facts will be followed hère, 
unless they be shown to contravene the décisions of higher courts. 
Thèse propositions are conservative. The authority for them may be 
found in the foUowing illustrative cases : In Elmendorf v. Taylor, 10 
Wheat. 159, 6 h. Ed. 289, decided in 1825, Chief Justice Marshall said : 

"Thls conrt has iiniformly professed its disposition, in cases dependiiig on 
the laws of a particular state, to adopt the construction which the courts of 
the state bave given to those laws. This c-ourse is founded on the principle, 
supposed to be universally recognized, that the judicial department of every 
government, where such department exists, is the appropriate organ for con- 
struing the législative acts of that government. Thus, no court in the uni- 
verse, vs^hich professed to be govemed by principle, would, we présume, under- 
take to say, that the courts of Great Britaln, or of France, or of any other na- 
tion, had misunderstood their own statutes, and therefore erect itself Into a 
tribunal which should correct such misunderstanding." 

In Laing v. Rigney, 160 U. S. 543, 16 Sup. Ct. 368, 40 L. Ed. 525, 
where the question was as to the efïect to be given by a New York 
court to a décision of a New Jersey court in a matter of New Jersey 
law, the Suprême Court said : 

"In the absence of any statutory direction on the subject, and of any re- 
ported décision of the Suprême Court of that state, we are justifled in flnd- 
ing the law to be as declared in the very case in hand, where the chancellor 
of the Chancery Court of New Jersey has entered a final decree based upon an 
original bill, the process under which was served upon the défendant within 
the state, and upon a supplemental bill, a copy of which wlth a rule to plead 
was sen'ed upon the défendant without the state. So long as this decree 
stands, it must be deemed to express the law of the state." 

In Carr v. Francis Times & Co. [1892] A. C. 180, the House of 
Lords said of a décision of the Sultan of Muscat : 

"He has atithorized it and declared authoritatively that it was a perfectly 
lawful act aecording to the law of Muscat, and I ani of the opinion that no 
English tribunal is capable of going behind that déclaration and sayiug that 
the Sultan of Muscat was wrong in bis exposition of bis own law." 

In Dent v. Smith, L. R. 4 Q. B. 446, Cockburn, C. J., said of a Rus- 
sian judgment: 

"Then it is said that they applied the law erroneously. Again, I think we 
hâve net to deal with that. We are not to sit hère as a court of appeal against 
any judgment pronounced by a court which must be taken to be one of compé- 
tent jurisdiction in the administration of the Russian law, and, whatever was 
substituted, became for the time Russian law in respect of matters of maritime 
law. The proper tribunal to appeal to, if there was any ground for appeal, 
was to the court of St. Petersburg." 

In Doglioni v. Crispin, L. R. 1 H. L. 314, Lord Cranworth distin- 
guished between a case where the précise point upon the identical 
facts has been determined by a foreign court and a case where it is 
necessary to take the testimony of learned foreigners as to the law 
upon such point: 
158 ¥.—48 
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"It does not always happen, as is the case hère, that the daim of the party 
lltlgating in our courts has been aetually ralsed aud decided In the courts of 
tlie country of the domicile. It Is, therefore, oftén matters of necessity that 
our courts should receive évidence from leamed foreigners as to what the 
law of the domicile is. Snch évidence is in gênerai far from satlsfaetory, but 
It often hapjiens that no better évidence can be obtained, and then the courts 
hère must ascertain from confllcting testimony, as well as they can, what the 
iaw is on wbich they must act. But hère we are left in no doubt. The title 
of the respomdent has been fully adjudicated upon by the courts of his domicile 
after long and careful considération, and by their décision we are bound." 

And, showing the distinction between the use of a judgment as res 
adjudicata and as évidence, Lord Cranworth in the same case also 
said : 

"The respondent is not insisting hère on the Portuguese décision as a bal- 
te the appellant's deniand ou the mère ground that it is res adjudicata, but 
cm the ground that it is the décision of a court of exclusive jurisdictioii — a 
décision whieh we are Ixiund to receive witliout inquiry as to its conformitj' 
or nonconformity with the laws of the country where it was pronounced." 

To the same effect are the words of Lord Lindley in Carr v. Fran- 
cis Times & Co., supra : 

"The Court of Apijeal, from whose judgment I feel compelled to dissent, ap- 
pear to liave thought that, as at the time of seizure the destination of the 
cargo seized was Muscat, the seizure was unlawful under the Iaw of Jluscat. 
aud tliat the défendants had failed to prove that the seiziu'e had been subse- 
quentiy legalized. ïhis view of the flnding of the Muscat court, aud its ap- 
proval by the Sultan, ignores its value as évidence of the Iaw of Muscat. I 
agrée with the Court of Appeal that there was no judgment in our sensé of 
the word either Inter partes or in rem." 

It appears from the French judgment that the question presented 
to the court there as to whetlier the drawee was discharged by reason 
of its payment of the first of exchange was Upon the identical facts" 
shown Upon the présent record. The French court was a court of 
compétent jurisdiction. Howçver constituted, itwas created by the 
French people for the détermination of their différences. After a full 
hearing, the court rendered its judgment upon the merits of the case. 
It took into considération article 145 of the French Code of Commerce, 
which provides as follows : 

"The party who pays a bill of excbange at maturity, aud not recelving no- 
tice of opposition (objection) to the payment, is presumed to be legally di.s- 
eharged." 

The court then considered the évidence, and held that the bank had 
cdmmitted no fault in paying the first drafts and was therefore dis- 
charged, no opposition to the payment having been made. The par- 
ties accepted the décision as correctly stating the French Iaw, for no 
appeal seems to hâve been taken. In my opinion this judgment of the 
French court, upon the identical facts now appearing, is authoritative 
évidence of the Iaw of France upon the question hère arising. The 
vital point there as hère was whéther in view of the provision of the 
Code the bank was négligent and, consequently, not discharged. In 
such a case the facts are ail-important. A différent décision upon dif- 
férent facts may not arise from any différent construction of the Iaw, 
but because the facts are différent. After a careful examination of 
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the French cases cited by the plaintiff, it does not appear to me that 
the facts are so similar that in any of them the décision is necessarily 
contrary to that of the French court upon the présent facts. Nor can 
I accept the opinion of the witness learned in the French law as 
superior to the judgment of the French court. In the language of 
Hayes, J., in Dent v. Smith, supra, "One would think that the ex- 
position of a court is about the best évidence you can bave of the law 
of a country." It follows, therefore, that under the French law the 
payment of the first of exchange was valid, and the défense of pay- 
ment in the présent action established. 

It is proper to say, moreover, that I reach the same conclusion if 
I ignore the French judgment altogether. In other words, I think the 
facts shown upon this record are insufficient to overcome thé presump- 
tion under article 145 of the French Code, that the bank, by reason of 
its payment, was discharged. 

In the agreed statement of facts this appears : 

"The Société Générale made sald payments In the ordiuaiy course of busi- 
ness, and over the counter, and without notice that said original bilis had 
been iost, and without opposition or ob.iection to such payments ; and there Is 
no évidence that said payments were made in bad faith." 

This statement places the bank precisely within the provisions of 
the Code. It paid a bill of exchange at maturity, without receiving 
notice of objection to the payment. As we hâve seen, the Code pro- 
vides that, under such conditions, a drawee "is presumed to be legally 
discharged." 

The expert witnesses agrée that négligence must be clearly shown 
to overcome the presumption in the bank's favor. The parties agrée 
that the bank's payments were made over the counter in the ordinary 
course of business, without notice and without bad faith. In my opin- 
ion the record fails to affirmatively show négligence. Certainly it fails 
to show the gross négligence, which one of the experts says must be 
shown. 

It is urged, however, that négligence must necessarily be found from 
the fact that the forged indorsements omit the letter "s" in the word 
"Matas." But this would not in itself indicate forgery. A forger 
would naturally copy the forged name correctly when it was before 
his eyes, and not make the same mistake twice. While, of course, the 
indorsements are forgeries, to my mind they bear more the appearance 
of corrected signatures. But it is said that the irregularity of the in- 
dorsements should hâve put the bank officiais upon inquiry. Conced- 
ing this, there is nothing upon the record to show that they failed to 
make inquiries. The agreed statement is silent upon this subject. It 
cannot be assumed from the mère fact that the record fails to state 
that the officiais did anything that they did nothing. No assumption 
can be made, one way or the other. The presumption under the Code 
is in favor of the bank. The fact, standing by itself, that the forged 
indorsements were irregular, does not in my opinion overcome that 
presumption. And I cannot read anything more by way either of omis- 
sion or commission into the agreed statement. 

For thèse reasons, I think that there was errot in the judgment of 
the Circuit Court, and that it should be reversed. 
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GREAT WESTERN SUGAR 00. v. PRAT. 
(Circuit Court of Appeals, Eightà Circuit. Deceniber 20, 1908.) 

No. 2,646. 

Mastee and Servant— Injuey to Sebvakt— Négligent Use of Appliance. 

Wliere a master furnished an appliance for use by an employé, wlùch 
actual experimeut demonstrated to be effective for the purpose of accom- 
plislaing ttie worlf, and not dangerous to the employé wben care.uUy used 
aceordiug to the directions given by tlie master, and the employé volun- 
tarily aecepted the same, and received an in jury by not observing the 
directions which he fully understood, as well as the danger of departing 
therefrom, which was obvious, the master vvas not chargeable with nég- 
ligence, nor liable for the injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, IVlaster and Serv- 
ant, § 759.] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Charles W. Waterman (Joël F. Vaile, on the brief), for plaintiff 
in error. 

Harvey Riddell (L. R. Rhodes, on the brief), for défendant in er- 
ror. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The défendant in error (hereinafter 
designated the plaintiff) recovered judgment below in the sum of 
$6,000 against the plaintiff in error (hereinafter designated the de- 
fendant) for Personal injury. For some time prior to and on the 
9th day of January, 1906, the défendant was the owner of and 
operated a sugar factory at Ft. Collins, Colo. Since the 3d day of 
November, 1905, up to January 9, 1906, the plaintiff was in the 
employ of the défendant; at first in and about the bins shoveling 
and trucking sugar on the first floor, after which he went upon the 
second floor, where the injury occurred, and was engaged in sweep- 
ing, etc. On the 27th day of December, 1905, he entered upon the 
work of operating the machinery, consisting of two centrifugals^ 
Nos. 1 and 2, and so continued until the injury. Thèse centrifugals 
revolved from left to right, the construction of which was substan- 
tially as follows : There was an outer stationary métal cylindrical 
shell about 30 inches high and 36 inches in diameter, permanent- 
ly fastened to the floor. The top of this shell or casing bent and 
projected inward about 4 inches, forming a sort of hood; otherwise 
the top of this shell was open. Within this stationary métal shell 
was the centrifugal proper, consisting of a métal basket, perforated, 
and when hanging at rest, or when moving without vibration, was 
about 4 inches from the outer shell aforesaid. Inside of this basket 
was a screen resting back close against the inner side of the basket, 
made of wire, the apertures of which were about the size of a lead 
pencil. Inside of this screen was another wire screen or sieve, 
ntting closely to the outer one, the apertures of which were about 
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the size of a pin. The basket and screens conforming to it were 
cylindrical in form. The basket at the bottom was attachée to a 
smooth shaft or spindle 3J/2 or 4 inches in diameter, extending from 
the bottom of the basket up through its center to the gearing shaft 
above, from which the power of révolution was received. This 
shaft or spindle was attached at its upper end to this gearing, and 
at its lower end the basket was attached rigidly so as to revolve 
with the shaft. A little above the shoulders of the person operating 
the centrifugal was a friction brake and clutch, by means of which 
the centrifugal was operated, set in motion, stopped, and its speed 
regulated. The centrifugal when at fuU speed revolved at the rate 
of 800 to 1,000 times a minute. The device was for the purpose of 
forcing out the molasses or syrup from' the mass of sugar; that is 
to say, the screens held inside of them the granulated portion of 
the sugar, while the motion of the centrifugal forced the syrup or 
molasses through the sieves outside of the basket and next to the 
outer case or shell, where it was kept apart from thé granulated 
portion of the sugar. Above the basket to the right of the shaft 
was a spout by means of which the materials to be operated upon in 
the centrifugal were received from above and emptied into the 
centrifugal. The operator determined the amount of sugar to be 
received into the centrifugal, after which the centrifugal was 
thrown in gear, the circular motion started, and was continued un- 
til the complète séparation of the syrup from the granulated mass. 
During the time the plaintifï was operating the centrifugal he had 
been using a long-spouted sprinkler for washing down the sugar 
on its inner surface, while the centrifugal was in motion at its 
heighth of speed. This was donc by inserting the spout of the 
sprinkler to some extent inside of the centrifugal. On the day pre- 
ceding the accident, as well as on that day, the plaintifï encountered 
some difïiculty in separating the molasses or syrup from the gran- 
ulated sugar in the centrifugals he was operating. For aiding the 
séparation in question ordinarily there were, outside of the ma- 
chine itself, steam pipes, with cocks, by means of which steam was 
conveyed into the centrifugals between the outer stationary shell 
and the basket, whereby to some extent it was forced against the 
surface of the sugar nearest the basket, through its perforations. 
This, on the occasion in question, did not prove sufïicient to bring 
about a complète séparation, and thereupon the assistant superin- 
tendent, Scranton, after investigation, concluded to inject steam 
into the inner surface of the sugar material in order to hasten and 
aid the desired séparation, by means of a steam hose which was at- 
tached to the steam pipe aforesaid. 

The évidence was that when the centrifugals are "charged" — that 
is, loaded with sugar — the motion causes the sugar to climb the 
sides of the inner screen of the basket and distribute itself evenly on 
that surface. The steam hose in question was a thick 5-ply hose, 
with an orifice of I14 inches or li/^ inches, with a nozzle of an im- 
provised gas pipe inserted some 6 or 8 inches, with an orifice of 
about an inch. This hose was from 30 to 40 feet, perhaps, in length. 
After attaching the hose to the steam pipe Scranton himself oper- 
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ated it for about an hour on the sugar in the centrifugals. This 
he did by inserting the nozzle end of the hose or gas pipe inside of 
the basket, and moving it up and down so as to apply the steam di- 
rectly to the surface of the sugar on the left-hand side of the ma- 
chine, the sugar revolving away from the point of application, hold- 
ing the nozzle within two or three inches of the sugar. This meth- 
od proved successful. The plaintiff was aware of what was being 
done by Scranton, who, after his experiment, delivered the hose to 
the plaintiff with directions to use it for the same purpose, in the 
manner he had used it, by holding the nozzle within two or three 
inches of the sugar. The évidence showed that after the plaintiff 
took the hose he used it for som.e time on both centrifugals, first 
on No. 2 and then on No.. 1 — where the accident occurred. Ap- 
plied as Scranton used it, and as he directed the plaintiff to do, the 
steam, according to his testimony, was carried up by the revolving 
shaft without interfering with the vision in directing it. No one 
saw the accident, but the plaintiff testified that when he started to 
use the nozzle in No. 1 "something struck it and lopped it right 
around the shaft. It was just like a thunderbolt to me." In some 
unexplained manner his left arm was torn lose by this hose as it 
wrapped around the spindle. The explanation which occurs to us 
is that the plaintiff must hâve held the hose with his left hand so 
that that arm was around it, the hose being too inflexible to admit 
of wrapping it around the arm. 

In its charge to the jury the court said : 

"The plaintiff sues tlie défendant for damais on aceount of alleged négli- 
gence. That négligence, as charged in the complaint, and to which the case 
must be confined, is that the défendant fumislied the plaintiff a hose twenty- 
flve or more feet long, to be used by him for the purpose of injectlng steam 
Into the so-called centrîfugal, which revolved at the rapidity of 700 or more 
révolutions per minute. You will consider no other négligence so far as 
the défendant is concerned." 

This charge was predicated of the following allégations of the 
complaint: 

"That said hose and nozzle in manner and length as the same was fumisli- 
ed him with which to work was an xuisafe and dangerous deviee; that de- 
fendant was négligent In furnishing this plaintiff with a hose of an extra 
length unnepessarj' to reach from thé fitting lu the steam pipe to said centrifu- 
gals with the nozzle, and by reason of this extra length of said hose the 
same wfls a dangerous deviee, and that said défendant was négligent and 
gullty of gross négligence In funiisliing the same to this plaintiff with which 
to work, and that this fact was unlmown to this plaintiff ; that he did not 
know or appreeiate the danger and hazard thereof, nor could he hâve by 
exercise of reasoiiable care known of the risk and hazard incident thereto ; 
that he did not hâve opportunlty to examine the same, and that he was dé- 
ficient In knowledge, skill and expérience in handling such deviee, and did not 
know nor could hâve known of the danger incident to the use thereof with 
ordinary care and observation." 

While the défendant excepted to the foregoing charge of the 
court, inasmuch as the plaintiff acquiesced therein and presumptive- 
ly sectired the verdict on that issue, he is in no position to gainsay it. 

Exactly how the length of the hose, whether 10 or 40 feet, could be 
the basis of actionàble négligence is not apparent. What had the 
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length of the hose to do with the wrench to the plaintitï's arm? Be- 
yond question the accident came by reason of the nozzle held by the 
plaintiff, with his right hand forward and left back, being suffered to 
pass too far around the spindle, and to corne in contact with the basket 
while revolving from 800 to 1,000 times per minute, thereby throwing 
it around the spindle. Had the hose been of just sufficient length to 
reach the lower part of the basket, in the nature of physical law, the 
effect would hâve been none the less forcible and disastrous. In per- 
forming the work there had to be more or less play for the hose. The 
plaintiff himself testifîed in this particular : 

"From where we would hâve to raise the hose up out on the floor to get It 
a!)ove the machine we would hâve to hâve about 10 or 12 feet of hose raised 
clear olï the floor in order to turn this nozzle into the machine." 

If mère spéculation is to be indulged, had the hose been just suf- 
ficiently long to reach from the point of connection with the steam 
pipe to admit of being freely worked up and down in the basket, had 
the heavy nozzle been suffered to pass So far around the whirling shaft 
as to be caught by it, the impact — the wrenching jerk — would probably 
hâve been even more violent, as there would bave been less length and 
coil back of it for the play of the shock. The only danger in the use 
of the nozzle in doing the work designed lay in not keeping it free from 
contact with the revolving basket spindle. That was a fact so obvions 
to the average intelligent mind as to place it in the category of common 
knowledge. The plaintiff's testimony shows that he fuUy compre- 
hended this fact: 

"Q. And he [Scranton] told you to hold it down In there so that the end 
of the nozzle would be an Inch and a half or two inches from the sugar? A. 
Two or three inchos from the sugar. Q. You understood that to meau that 
you should not get the nozzle up next to the sugar? A. Of course I uuderstood 
it. * * * Q. Yen didn't intend to get the hose so It would strike the 
t*ugar, did you? A. No. sir. Q. You were attejnpting to avoid that, weren't 
you? A. Certainl.y. Q. And you didn't intend to get that hose to toucli 
.•igainst this revolving spindle or sbaft on the centrifugal? A. No, sir. Q. 
You understood what directions ^Ir. Scranton did give you to niean that in 
t!ie opération of this device — this hose — that you should avoid getting it in 
idutact with any of the nioving things inside of that centrifugal? A. Yos. 
Mir: I think 1 understood him. Q. You knew enough to do that yonrself. 
(liiin't you? A. \Vhy, I think I would. Q. You knew enough to keep It away 
from thèse moviug matters inside the centrifugal, yourself? A. Yos, sir." 

This présents the very kernel of the plaintiff's right of recovery, 
cven upon a broader ground based upon the allégation "that he did 
not know or appreciate the danger and hazard thereof, nor could he 
liave by exercise of reàsonable care known of the danger and hazard 
incident thereto ; that he did not hâve opportunity to examine the 
same, and that he was déficient in knowledge, skill, and expérience 
in handling such device, and did not know nor could hâve known of 
the danger incident to the use thereof with ordinary care and observa- 
tion." 

The plaintitï's testimony shows that he was quite familiar with the 
method of operating the centrifugals and their entire functions ; he 
knew how to feed the sugar, and how to gear the machinery, and put 
it in motion ; how to régula te its révolutions, and how to stop it. He 
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well understood the process by which the molasses or syfup was sepa- 
rated from the granulated sugar, and the facihtation of this end by 
the application of steam to the surface of the coagulated or hardened 
sugar. He not only understood the office of the steam pipe, arranged 
back of the basket, for aiding in this work, but he further understood 
that this appliance at times proved inadéquate to the accomplishment 
of its purpose, and that in such contingency resort was had to the hand 
sprinkler, through the long spout of which the water was injected 
upon the sugar, in miniature manner of the application of the steam 
through the hose and nozzle. As he had so used such sprinkler in 
his work he had learned the size and depth of the basket, and how the 
apphcation of the artificial steam should be applied to reach the sugar. 
He was further advised before the accident that on account of the con- 
dition of the sugar the effective opération of the centrifugals was in- 
terfered with, and the séparation of the molasses and syrup was ob- 
structed. He also knew that, to remedy this, Scranton, the assistant 
superintendent, resorted to the expédient of injecting steam upon the 
sugar surface by means of the hose and nozzle. With that appliance 
Scranton himself worked for about one hour, with successful resuit. 
And that the plaintifï knew what Scranton was doing is too palpable 
for tolérant cavil. At the end of this experiment Scranton told the 
plaintiff to continue the use of the hçse. 

Under such circumstances there is no foundation for invoking the 
doctrine of warning to a novice. There is not even an allégation in the 
pétition of the absence of such warning; and if it had been made it 
would be unavailing for the reason that Scranton advised the plaintifï 
how to use the appliance, which he admits. By actual experiment just 
made, Scranton had demonstrated the safety of the appliance in the 
manner suggested to the plaintifï. That there was no probable, neces- 
sary danger in so using it is demonstrated by the fact that the plaintiff 
used it successfully on centrifugal No. 3, just before he turned to No. 1. 
As shown by his testimony above, he knew that he was not to place 
the nozzle against the sugar, and that it would not do to allow the noz- 
zle "to touch against the revolving spindle or shaft on the centrifugal," 
and that Scranton so gave him to understand. He, therefore, not only 
had due warning, but was advised and understood how to avoid the 
danger. As no harm could come to him save by disregarding instruc- 
tions and carelessly handling the appliance, the case-made is this : 
The master f urnished an appliance which actual experiment demon- 
strated to be effective for the purpose of accomplishing the work, not 
dangerous to the employé when carefully used according to direction 
given by the master, which the employé voluntarily accepted, and re- 
ceived an in jury by not observing the directions, when the danger of 
departing therefrom was plainly obvious to his sensés. As applied to 
such situation, the law is that: 

"The master is not llable for Injury happening to the servant in the per- 
formance of dangerous work without the scope of his engagement for serv- 
ice, merely because he bas been directed by the master to perform such worls. 
If the servant is possessed of Itnowledge and expérience sufiicient to compre- 
hend the danger, and without objection undertalces the service, the master is 
not liable for Injury recelved by tlie servant in such new aud more dangerous 
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employiuent. Cole v. Railway Co., 71 Wis. 114, 37 N. W. 84, 5 Am. St. Rep. 
201 : Paule v. Mining C-ompanj'. 80 Wis. 350. 50 N. W. 189; Dougherty v. Steele 
Company. 88 Wls. 343, 60 N. W. 274 ; Bnzzell v. Manufacturlng Company, 48 
Me. 113-121, 77 Am. Dec. 212. Tlie liability of the master in cases of injury 
to the servant received In a dangerous employment ontsicle of that for whicli 
be had engagée! arises, therefore, not from the direction of the master to the 
servant to départ from the one service and to engage in the other and more 
dangerous work, but from failure to give proper warning of the attendant 
danger In cases where tlie danger is not obvions, or where the servant is of 
immature years, or unable to comprehend the danger." Reed v. Stockmeyer, 
74 Fed. 186, 188, 190, 20 C. O. A. 381 ; O'Connor v. A. T. & S. F. Ky. Co., 137 
Fed. 503, 70 C. C. A. 87. 

While the law devolves upon the master the duty of exercising ordi- 
nary care to furnish the servant a reasonably safe place in which, and 
reasonably safe machinery or apphances with which, to work, the re- 
sponsibiHty of the master attaches for injury "through a defect of 
machinery which was or ought to hâve been known to him, and was 
unknown to the employé or servant." Washington & Georgetown 
Railroad Company v. McDade, 135 U. S. 554, loc. cit. 570, 10 Sup. 
Ct. 1044, 34 ly. Ed. 235. In other words, the master is not liable for 
the conséquences of danger, but only for the conséquences which en- 
sue from his négligence. Smith v. Foster, 93 111. App. 139, 140. So 
that, when conducting his business in a way that seems to him best, 
although a différent way may be less dangerous, he furnishes the serv- 
ant machinery or appliances reasonably safe for the servant's use, 
"such as under reasonable care upon the part of the servant can be 
used without danger except such as is incident to the business in 
which such instrumentalities are employed," he is not answerable for 
injury resulting from such use. Reed v. Stockmeyer, supra; The 
Chico, 140 Fed. (D. C.) 568. The master has the right, in putting an 
adult, intelligent man at work with a given appliance, after explain- 
ing to him its use and opération, to rely upon the presumption that 
the servant will observe the directions, take cognizance of obvions dan- 
gers, and will exercise due précaution and care in the use of the ap- 
pliance to avoid dangers. American Bridge Company v. Seeds, 144 
Fed., loc. cit. 609, 75 C. C. A. 407, and aut'horities cited. 

Though no such fact is alleged in the pétition, the plaintifï in ex- 
ténuation of his act in suffering the nozzle to so pass around the re- 
volving spindle as to come in contact therewith, whereby the severe 
wrench came to his arm, testified that the steam so filled the cage that 
its fumes blinded him. If he discovered, from the manner in which he 
was applying the nozzle, that the steam spread and rose so as to prevent 
him from determining where the nozzle was in the basket, the dictâtes 
of the sensé of self-preservation should hâve impelled him to withdraw 
it and to décline to use it. The danger of holding the nozzle, consist- 
ing of a rigid pièce of pipe eight inches long, attached to a hose two 
inches or more thick, near to a spindle shaft revolving at the rate of 
800 to 1,000 times per minute, when by reason of the fumes of steam 
in the basket he could not see where the nozzle was, presented such 
an obvions danger as constituted a gross act of négligence, making 
him the author of his own misfortune. However sincère may be our 
sympathy for this unfortunate man, and however strong may be his 
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daim upori the défendant for some charitable provision, our office is 
simply to déclare the law as we find it to be, and to follow where it 
leads. 

It is our conclusion that the request made by the défendant at the 
close of the évidence for a directed verdict should hâve been granted. 
It is, therefore, unnecessary to pass upon other assignmeiits of error 
urged for considération. 

It results that the judgment of the Circuit Court must be reversed, 
and the cause remanded, with directions to grant a new trial. 



UNITED SHOE MAOHINERY CO. v. ABBOTT. 

(Circuit Court of Appeals, Eiglitli Circuit. Januury 29, 1908.) 

No. 2,559. 

1. Damages— LiQuiDATED Damages— Contkacts fou Penaltiks for Failuee 

TO Pay Monby when Due, Votd. 

A contract by a vendor to pay an amount lu excess of lawful interest 
In the event of Iiis default in the pàyment when due of a simple contract 
debt Is a, contract for a penalty, is against public polioy, and unenforeeable. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 15, Damages, §§ 154- 
178.] 

2. SAME— CONTRACTS FOB DiSOOUNTS FOB PAYMENT BEFORE DUE, VALIU. 

But an agreement In a contract for the sale or lease of property to give 
the debtor a discount in excess of légal Interest in the event of his pày- 
ment of the agreed price or rental before It is due is not obnoxious to pub- 
lic pollcy, is not a contract for a penalty, and is enforceable in the courts. 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 15, Damages, §§ 154- 
178.] 

3. Bailment— Compensation of Bailor— Contract — Construction — Penal- 

tiks. 

A. leased machines to B. for agreed monthly rentals due at the ends of 
the months succeeding tliose in whleh they were earned respectively, and 
agreed to give him a discount of 50 per cent, upon eacli month's rental 
that was pald 15 or more days before it fell due. ïhe lessor aceepted pày- 
ment of several months' rent after it was due, and allowed the discount 
thereon, held, 

(1) The agreement to allow the discount was not a contract for a iienalty 
and was valld. 

(2) Acceptanee of several months' rent after It was due less the discount 
dld not évidence a construction of the contract inconsistent with its ternis, 
nor waive the right of the lessor to collect the agreed rentals for subsé- 
quent months. 

Adanis, Circuit Judge, dlssenting. 
(Syllabus by the Court.) 

Appeal from the District Court of the United States for the East- 
•rn District of Missouri! 

D. W. Robert (E. S. Robert, on the brief), for appellant. 
Arthur E. Kammerer i (Eee W. Grant, Léo Rassieur, B. Schnur- 
macher, and Théodore Rassieur, on the brief), for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The appellant, the United Shoe 
Machinery Company, leased certain patented machines for the îives 
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of the patents to the Tennent Shoe Company, the bankrupt, under 
a contract whereby the lessee agreed to pay certain rentals at the 
ends of the months succeeding those in which they were earned, 
and the lessor agreed that in every case in which the lessee should 
pay the rentals earned in any month on or before the 15th of 
the succeeding month, or 15 days before they became due, the 
lessor would grant a discount of 50 per cent, in considération of 
such payment. The rentals for the months of December, 1905, 
January and February, 1906, amounted to $2,347.52, and they hâve 
never been paid. The lessor proved this amount as a part of its 
claim against the estate of the lessee, and the court below reduced 
it one-half, on the ground that the agreed discount for prompt pay- 
ment was a penalty which could not be recovered. The argument 
in support of this conclusion is that the actual debt was 50 per cent, 
of the agreed rentals ; that, while the contract is not so by its ter ms, 
it is in reality an agreement to pay the larger sum, the agreed ren- 
tals, in case of default in payment of one half that sum, and hence 
the other half, the agreed discount, is a penalty for the failure to pay 
the first half, and cannot be recovered. 

Légal interest is the measure of damages for the failure to pay 
debts when they are due, and hence a contract to pay an amount 
in excess of such interest on account of a default in the payment 
of money when it is due is an agreement for a penalty which the 
courts will not enforce. But interest is not the measure of the dis- 
count a creditor may lawfuUy make for the payment of his claim 
before it is due and this lease is a contract for such a discount, and 
not for the payment of a larger sum for default in the payment of a 
debt when due. The practice of merchants to sell their goods at 
fixed priées on crédits of many days and months with agreed dis- 
counts far in excess of légal interest, discounts varying from 2 to 
60 per cent, for payment in less time or for cash, is too gênerai and 
patent for the courts of a commercial people to be oblivious of it. 
If a purchaser of goods at a fixed price on a crédit of six months 
with an agreed discount of 50 per cent, for payment in 30 days 
should fail to pay at ail, it would be a novel défense that he was 
liable for but half the price, and that the other half was a penalty 
for his default of payment within the 30 days, and a court would 
hesitate long to sustain it. 

Public policy, evidenced by the décisions of the courts and the 
statutes of the states, prohibits the enforcement of contracts to 
pay more than lawful interest for the breach of a simple contract 
to pay a debt at the time agreed, but it does not forbid creditors 
from making enforceable agreements to grant their debtors dis- 
counts far in excess of lawful interest for the payment of their obli- 
gations before they are due. It wisely leaves them free to make 
their own contracts in this regard, because the subject and the con- 
sidération of such agreements is the extension of crédits, and nôt 
the mère delay or forbearance of collection of overdue debts. It 
is for this reason that such agreements do not fall under and are 
not governed by the rule applicable to contracts of the latter class. 

Counsei argue that the actual debt was the agreed rentals less 
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the discount. But the parties to this agreement were compétent 
to contract and they expressly agreed to the contrary. If agree- 
ments for discounts were vulnérable as penalties there could be 
but one criterion of their validity, and that would be their relation 
to lawful interest. If the parties were not free to contract for such 
discounts as they chose, then agreements for them in excess of law- 
ful interest must be void, and those net so in excess alone valid. 
There could be no other standard by which to try them. And a 
rule of law to the effect that notwithstanding the express agree- 
ment of the parties the actual debt, when an unearned discount is 
agreed upon, is the agreed debt less the discount, would avoid 
every contract for a discount in excess of lawful interest, and would 
strike down thousands of commercial contracts that are now valid 
and enforceable. 

After the rentals for several months fell due the lessor accepted 
payment of them less the discounts, and it is said that this fact 
évidences a construction by the parties that the contract was for 
a penalty and a waiver of the right to collect the agreed rentals 
for subséquent months. But the acceptance of a part of an over- 
due claim for the whole is not persuasive évidence that the written 
contract that the whole was owing, did not mean that which it de- 
clared, nor is it a waiver of a right to enforce an agreement for the 
payment of a subséquent debt not then due. The basis of waiver 
is estoppel ; where there is no estoppel there is no waiver, and there 
is no élément of estoppel hère. Insurance Company v. Wolfï, 93 
U. S. S26, 332, 84 L. Ed. 38?; Assurance Company v. Building As- 
sociation, 183 U. S. 308, 357, 23 Sup. Ct. 133, 46 h. Ed. 213 ; Equi- 
table Life Assur. Society v. M'Elroy, 28 C. C. A. 365, 372, 83 Fed. 
631, 640. 

The parties to this transaction deliberately contracted in writ- 
ing that the rentals hère in question should be due at the ends of 
the respective months succeeding those in which they were earned, 
that they should be $2,247.52, and that if they were paid respec- 
tively 15 days before they became due the lessor would grant the 
lessee the discount of 50 per cent. A contract by a debtor to pay 
an amount in excess of lawful interest in the event of his default 
in the payment when due of a simple contract debt is a contract 
for a penalty, against public policy, and unenforceable. But an 
agreement in a contract for the sale or lease of propertv to give to 
the debtor a discount in excess of lawful interest in the event of 
his payment of the agreed price or rental before it is due is not 
obnoxious to public policy, is not a contract for a penalty, and is 
valid and enforceable in the courts. The lease under considération 
is of the latter class, and the lessor is entitled to the allowance of 
its claim for the full amount of the agreed rentals. In the consid- 
ération of this case the following authorities which directly or in- 
directly relate to the question at issue hâve been considered : Long- 
worth V. Askren, 15 Ohio St. 370; May v. Crawford, 142 Mo. 390, 
44 S. W. 260; Eoudon v. Taxing District, 104 U. S. 771, 26 L. Ed. 
923 ; Missouri Edison Electric Company v. Steinberg Hat & Fur 
Company, 94 Mo. App. 543, 68 S. W. 383 ; Missouri Edison Elec- 
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trie Company v. Bry, 88 Mo. App. 136; Missouri Electric Light & 
Power Company v. Carmody, 73 Mo. App. 534; 19 American & 
Eng-lish Encyc. of Law (2d Ed.) 418. 

Tlie case of Goodyear Shoe Machinery Company v. Selz, Scliwab & 
Company, 157 111. 187, 41 N. E. 625, Id., 51 111. App. 390, upon which 
counsel for tlie trustée seem to rely chiefly, bas also been carefully ex- 
amined. So far as it is inconsistent with the views wbich bave been 
expressed it does not commend itself to our judgment. In our opinion, 
however, the contract in that case provided for a discount of 50 per 
cent, for the payment of the agreed rents within 15 days after they fell 
due, and in that way imposed a penalty of 50 per cent, for a delay 
of payment more than 15 days after the due date, so that the case fell 
under the first rule. On the other hand, in the case at bar the agree- 
ment is to grant the discount in case the payments are made more 
than 15 days before they become due, so that it falls under the second 
rule. It is said that this f eature of the contract makes it a mère sham 
and an évasion of the first rule, and that its légal effect is the same as 
that of the contract in the Goodyear Shoe Machinery Company Case. 
The argument proves too much. By the same mark, every contract 
for a discount in excess of légal interest would be a sham and an 
évasion of a contract for a penalty. The truth is that this contract is 
valid on its face, that the parties to it had the right under the law 
to make such a contract for a discount, and they made it. It is only 
by transforming it into what it is not — into an agreement for a penalty 
for a failure to pay a debt when due — it is only by disregarding the 
agreement the parties actually made, and making a new agreement 
for them that they did not make, that the contract can be brought un- 
der the rule against penalties. There was no fraud or mistake in the 
making of this agreement. It was deliberately executed by compétent 
parties, and it is not the province of the court to reform it in order to 
destroy it. 

The lessor proved an item of $230 for estimated freight on the ma- 
chines under a provision of the contract that at the termination of the 
lease the lessee should deliver the machines to the lessor at its office or 
factory. The factory of the lessor was in Boston and the machines 
were in St. Louis. This $230 was the estimated freight upon them 
from the latter to the former city. But the measure of the lessee's lia- 
bility was the injury inflicted upon the lessor by the former's failure 
to deliver the machines in Boston, and there was no proof of any in- 
jury on this account. The proof was that upon the failure of the les- 
see the lessor leased the machines to another manufacturer in St. 
Louis upon the terms of the lease hère in issue, and while there was 
some évidence that a few of the machines had been returned to Bos- 
ton, there was no évidence of the cost of their return. There was no 
substantial évidence to support the claim of this estimated freight, and 
the item was rightly disallowed. 

The order challenged by the appeal is reversed, and the case is re- 
manded to the court below with instructions to modify the order of 
the référée so that it shall reduce the proved claim of the appellant 
$230 and no more. 
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ADAMS, Circuit Judge (dissenting). I am unable to give my assent 
to the conclusion reached by the majority on the first question discuss- 
ed in the opinion. The provision for réduction of rent 50 per cent, 
in case of payment 15 days instead of 30 days after it was earned is 
so obviously out of ail proportion to the value of the use of the money 
for that short period of time as to fairly warrant but one conclusion. 
The real contract as contemplated by the parties, in my opinion, was 
that the lessee should pay only one-half of the stated monthly rental 
for the use of the machities in question. The conduct of the parties, 
as payments were subsequently made, amounts to a contemporaneous 
construction of the contract. The lessee paid only 50 per cent, of the 
stated rental, and the lessor accepted the same without objection, not- 
withstanding thé fact that the rent was not paid in time to entitle the 
lessee to the 50 per cent, déduction according to the letter of the con- 
tract. The agreement by which the rental is doubled if not paid at 
the time agreed upon is to my mind clearly a provision for a penalty, 
and ought not to be enforced. 

In other respects I agrée with the conclusion reached by the majority. 



CARPBNTBR t. BOROUGH OF YBADON et al. 
(Circuit Court of Appeals, Third Circuit. Febniary 28, 1908.) 

No. 12. 

1. Cemetebies— PowEB TO Regulate— Pennstlvania Bobough Aot. 

An ordlnance passed by a borough councll In Pennsylvania prohlbltlng 
the enlargement of existing cemeterles "by adding thereto or using for 
purposes of Interment ground not now owned by the owners of such ceme- 
terles," and prohiblting the Interment of any buman body In any place 
wlthln the borough "except In ground now used as a cemetery or burylng 
ground," Is wlthln the power conferred upon borougha by Act 18.51 (P. L. 
322) to prohlblt wlthln the borough ail Interments or wlthln partial limlts, 
and such act Is wlthln the undoubted power of the Législature. 

[EM. Note. — For cases In point, see Cent Dlg, vol. 9, Cemeterles, J 1.] 

2. Same— Lands Oonstituting Cemetbbt. 

Evidence considered and held Insufflclent to establlsh that elther of two 
tracts of l.and were owned by the owners of a cemetery or used as a ceme- 
tery or burylng ground wlthin the meanlng of such ordlnance at the time 
of its passage, because of an option for their purchase then outstandlng 
through whlch they wgre afterward acquired by the owner of aaother 
tract whlch was then so used. 

Gray, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 151 Fed. 879. 

E. Waring Wilson and John G. Johnson, for appellant. 
O. B. Dickinson, Isaac E. Johnson, and Dwight M. Lowrey, for ap- 
pellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, Joseph L. 
Carpenter, Jr., a citizen of Delaware, filed a bill in equity against the 
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borough of Yeadon, Delaware county, Pa. Carpenter bought 87 
acres of land in said borough in 1898. In 1904, he attempted to inter 
a human body therein, but was refused a burial permit by the borough 
by virtue of ils ordinance of July 39, 1895, which, inter alia, provided : 

"Sec. 2. The enlargement of the existing cemeteries or burying grounds 
wlthln the borough, by adding thereto or using for purposes of interinent of 
ground not now owned by the owners of such cemeteries or burying grounds 
respectively, is hereby prohibited. 

"Sec. 3. The Interment of any human body in any place within the borough 
of Yeadon except in ground now used as a cemetery or burying ground, or 
without the requirements of the borough board of health having been complied 
with, is declared to be a nuisance, and is hereby prohibited." 

Thereupon this bill was fîled to test the validity of this ordinance and 
its applicability to said land. On final hearing the court below held 
the ordinance valid ; that Carpenter's ground did not corne within its 
exception, and dismissed the bill. Thereupon he appealed to this court. 

Turning first to the validity of this ordinance, it is clear the power 
of the State of Pennsylvania to control and prohibit burials in munici- 
palities cannot be controverted. In Kincaid's Appeal, 66 Pa. 423, 5 
Am. Rep. 377, the Suprême Court of that state said ; 

"No one can doubt the power of the Législature to prohibit ail future inter- 
ments within the limits of towns or cities. In ancient times, in Greece and 
Rome, such was the unlversal rule. It was one of the laws of the twelve tables 
'hominem mortuum in urbe ne sepelite neve vicinltate.' It is mueh to be re- 
gretted that it was not adopted as our policy at an early period. This is no 
Invasion of any right of property. Every right, from au absolute owiiership 
down to a mère easement, is purchased and held sub.iect to the restriction that 
it shall be so exercised as not to injure others. Though at the time it may 
be remote and inofCensive, the purcliaser is bound to kmiw at his péril that it 
may become otlierwise, by the résidence of inany people in Its vlcinity, and 
that it must yleld to laws for the suppression of nuisances. If conditions or 
corenants, appropriating land to some particular use, could prevent the Légis- 
lature from afterwards declaring that use unlawful, législative powers neces 
sary to the comfort and préservation of populous comniunities might be fritter- 
ed away into perfeet iusignificance." 

Such a power the state may exercise through municipalities. In 
Klinger v. Bickel, 117 Pa. 326, 11 Atl. 555, it was said: 

"Nor can it be doubted that the Législature may confer the same power upon 
municipal corporations, such as cities and boroughs. They are but subdivi- 
sions of the state, created by the state, for the comfort and convenience of 
the citizens, dwelliug therein. The state confers ui^on them a portion of its 
sovereignty for the purpose of enabling them to control their local afifairs." 

By its gênerai borough act of April 3, 1851 (P. h. 322), under which 
Yeadon borough was formed, the state conferred upon it power "to 
prohibit within the borough the burial or interment of deceased per- 
sons, or within such partial limits within the same as they may from 
time to time prescribe," and, in pursuance thereof , the borough enact- 
ed an ordinance which prohibited "the interment of any human body in 
any place within the borough of Yeadon except in ground now used as 
a cemetery or burying ground." The act of 1851 having conferred a de- 
fined and unquahfied power, viz., "to prohibit ail interments, or inter- 
ments within partial limits, of boroughs," this ordinance, which fixes 
limits within which interments shall or shall not be made, is an exer- 
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cise of such defined power, and therefore, its propriety or reasonable- 
ness is not open to judicial question. "In other words, what the Légis- 
lature distinctly says may be done cannot be set aside by the courts 
because they may deem it to be unreasonable or against sound policy." 
Dillon on Municipal Corporations (4th Ed.) § 328. To the same effect 
are District of Columbia v. Waggaman, 4 Mackey (D. C.) 338 ; Haynes 
V. Cape May, 50 N. J. Law, 56, 13 Atl. 331. "The local government," 
says the Suprême Court of Pennsylvania, in Livingston v. Wolf, 136 
Pa. 533, 30 Atl. 552, 20 Am. St. Rep. 936, "must keep within the 
limits that bound its jurisdiction as they are defined by the Constitu- 
tion and the laws of the state; but subject to thèse restrictions, it may 
détermine what is best calculated to promote the security, the comfort, 
and the convenience of the inhabitants." 

The ordinance, then, being valid, it remains to consider whether the 
land in question is excepted from its provisions. This dépends on 
whether, at the date of its passage, Carpenter's land was "now used 
as a cemetery or burying ground." Thèse are plain, simple words. 
There is no question as to their meaning. The ordinance test is not 
ownership or intention to use, but actual use. Now, at the date of this 
ordinance no person had been buried in either tract. It is true a pro- 
moter's plot of 75 acres of this tract had been made, but even this 
was never recorded, staked on the ground, or adopted by any one. In 
point of fact thèse tracts were then under lease for farming purposes 
to one Ralston, whose rent for 1895 was $750, and Carpenter's pre- 
decessors in title, who are alleged to hâve used the ground as a bury- 
ing ground, took title under an agreement in which they "agreed that 
the premises are in tenure of a tenant under a yearly lease, and will be 
conveyed subject to said lease." The fact then being that, at the date 
of the ordinance, the land was not used as a cemetery or burying 
ground, it did not corne within the ordinance exception. It is contend- 
ed, however, that the équitable title to this property was, at the date 
of this ordinance, vested in the North Mount Moriah Cemetery Com- 
pany by virtue of an article of agreement between Harding and one 
Dutton for its sale, and that the légal title which the cemetery company 
acquired on December 20, 1895, related, through such équitable own- 
ership, to the date of the article — July 6, 1894. After a careful study 
of ail the proofs, we find that in point of fact the cemetery company 
acquired no équitable interest in the 87 acres hère involved by such 
article. The money paid on account was not that of the corporation, 
but of Dutton and those comprising his syndicate, and that the money 
had not, when this ordinance was passed, or indeed, thereafter, been 
repaid or assumed by the cemetery company. Later than the date 
of the article one Wilkinson and his syndicate, of whom Carpenter 
was one, became interested in the land. Thèse two syndicates, viz., 
Wilkinson's and Dutton's, removed some 15,000 bodies from a Phil- 
adelphia cemetery and reinterred them in a three-acre tract of the 
North Mount Moriah Cemetery Company adjoining the property 
in dispute, and received.in payment therefor the proceeds from the sale 
of such abandoned Philadelphia cemetery. The proceeds of this ven- 
ture belonged to the two syndicates, and was apglied by thpm to ^he 
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purchase money of the land hère in question. A settlement in writing 
was made December 20, 1895, of the $70,427.91 of purchase money by 
thèse two syndicates with Harding, the owner of the land, in which 
Harding gave crédit for $30,000 paid to him in stock (which stock 
was furnished by the Dutton's syndicate), and "from C. B. Wilkinson 
the above balance of forty thousand four hundred and twenty-seven 
and "^/loo dollars," as appears in Harding's receipt to Wilkinson. 
The conveyance was made by Harding's deed to one Costello, and the 
latter, on the day of this settlement, for a considération of $62,000 
conveyed the premises to Charles S. Baker, who on the same day deed- 
ed the same for $300,000 to the North Mount Moriah Cemetery Com- 
pany, subject to $99,000 of mortgages. The North Mount Moriah 
Cemetery Company never had any money with which to purchase this 
land or any means of raising it. It paid the $300,000 in stock, not to 
Harding, but to Baker, and his stock went to the two syndicates. The 
land was subsequently sold from the cemetery company on foreclosure 
of mortgage. The proofs satisfy us that this cemetery company ac- 
quired no interest in thèse tracts prior to the deed to it from Baker 
of December 20, 1895, and that Costello and Baker were the rep- 
résentatives, not of the cemetery company, but of the syndicates of 
Wilkinson and Dutton. It will thus be seen that the land in question 
falls within the prohibition of section 3 of the ordinance, as being at 
the time of its passage not "now owned by the owners of such ceme- 
teries or burying grounds." 

This view renders it unnecessary for us to discuss in détail the évi- 
dence to support the conclusion reached by the court below, with which 
we agrée, that "the scheme was purely spéculative, then, a promoter's 
enterprise, lacking the needful funds to carry it through, and nursed 
along in the hope that the money might be found by and by." 

It follows, therefore, the decree of the court must be affirmed. 

GRAY, Circuit Judge, dissents. 



WEBSTER v. CHICAGO, B. & Q. BY. CO. 

(Circuit Court of Appeals, Eighth Circuit. November 27, 1907.) 

No. 2,590. 

RAILEOADS— HiGHWAT CKOSSINGS— MUTUAL RlGHTS OF RAILEOAD AND PUB- 
LIC. 

By a grant of a riglit of way to a railroad company, ttirough the ex- 
ercise of the right of eminent domain or otherwise, to lay its traclis and 
operate its roaci across an established highway, the state has necessarily 
declared that the use of the highway for thèse purposes is a public use 
consistent with the other uses to which it is ordinarily subject in favor 
of the traveling public; neither the public nor the railroad company has 
the paramount right in such use, but each naay use the portion of the 
highway affected by the grant for ail proper purposes subject to proper 
considération for the concurrent rights of the ottier. 

Same— B^BiGHTENiNG Animals— Rbmoval of Hand Cae TJpon Highway. 
The removal of a hand car from a railroad track upon a highway at a 
Crossing, for a sufflcient time to permit the passing of an approaching 

158 F.— 49 
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train, by a section foremiiu vvho was using sueh car in the course of his 
(luty, was a reasoiiable and permisslble use of the highway incideutal to 
the enjoyment by the railroad company of the rlght to operate Its road 
over the same, and not an invasion of the rights of the gênerai public, 
aud created no liablUty on the part of the railroad company for the in- 
jury of a tra vêler on the highway whose horse became friglîtened at the 
hand car. 

In Error to the Circiiit Court of the United States for the Western 
District of Missouri. 

J. H. Harkiess (W. J. Nelson, Beardsley, Gregory & Kirshner, and 
Harkless, Grysler & Histed, on the brief), for plaintiff in error. 

Haie Holden (O. H. Deaii, W. D. McLeod, H. C. Timmonds, James 
E. Kelby, and J. W. Deweese, on the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

ADAMS, Circuit Judge. The record discloses the following brief 
and undisputed facts: Plaintiflf's horse was frightened by a hand 
car which the section foreman of défendant company had been using 
in the discharge of his duties, and which he had removed from the 
rails at a street crossing and temporarily allowed to stand within the 
limits of the highway, which was also defendant's right of way, while 
a train running over his section passed. The derailing of the hand car 
was occasioned by the approach of a train, and no claim is made that 
it was derailed any too soon to avoid collision. Plaintiff was driving 
along the highway in the direction of the crossing and reached it just 
after the hand car had been derailed and just before the train passed. 
As a resuit of her horse's f right, she was injured, and subsequently 
brought this suit in the court below for damages alleged to hâve been 
occasioned by defendant's négligence in leaving the hand car on the 
Street and thereby exposihg her to danger. It resulted in an instruct- 
ed verdict in favor of défendant, and this writ of error is prosecuted 
by plaintiff. 

The only question necessary for considération is whether the Cir-! 
cuit Court erred in directing the verdict. This dépends upon whether 
there was any substantiàl évidence of négligence in the case. Plain- 
tiff's counsel contend that the highway was for the use of the gênerai 
public; thàt it was not a permissible place for conducting the opéra- 
tions of the railway company; that défendant unlawfully obstructed it 
be derailing the hand car arid leaving it there while the train passed by, 
and is responsible for the natural conséquences of its unlawfùl act; 
among them, the frightening of horses of ordinary gentleness and the 
injury resulting therefrom. ' This contention involves a considération 
of the relative rights of a railroad company and the traveling public 
to the use of that part of the highway which intersects the right 
of way of the former. 

An argument is made in favor of the plaintiff on the assumption 
that the rights of the railway company in cases like this are subordinate 
to the rights of the traveling public. Is this assumption correct? By 
the grant of a right of way tô the railway company through the exer- 
cise of the right of erçiinent domain, or otherwise to lay its tracks and 
operate its road across an established highway, the state has neces- 
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sarily déclarée! that the use of the highway for thèse purposes is a 
public use consistent with the other uses to which the highway is 
ordinarily subject in favor of the traveling public. Both the railway 
Company and the public may use the highway for their respective and 
appropriate purposes. The traveling public, whether driving, riding, 
or afoot, may use it therefor and for ail other necessarily incident pur- 
poses. The traveler is not a trespasser when crossing the railway 
tracks at a public crossing on the highway, but is exercising an un- 
doubted personâl right. So, too, the railway company, whether in 
propelling a train of cars or a hand car over its tracks on the highway, 
repairing its tracks or doing any other thing requisite and necessary 
for the proper conduct of its business at that place is not a trespasseï*, 
but is exercising its lawful right. Instead of one having a right para- 
mount to the other, the rights of each are of equal dignity as far as 
they go, and must be enjoyed subject to the embarrassment, if any, 
which the exercise by the other of his rights créâtes. Each is entitled 
to the use of the street for the legitimate purposes of its business, sub- 
ject always to proper considération for the concurrent rights of the 
other. 

In Piollet V. Simmers, 106 Pa. 95, 51 Am. Rep. 496, the Suprême 
Court of Pennsylvania observed concerning the subject now under 
considération : 

"There is a certain right of property owners, which we will diseuss present- 
ly,. to leave objects on or along a highway, in front of their premises, tenipo- 
rarily, and for spécial purposes, and where that right exists, it is of equal 
grade, before the law, with the right of travelers to .iourney on the highway. 

* * * As we uuderstand the law there is au absolute right in a property 
owner to use a portion of the public highway for certain purposes for a tem- 
porary period and in a reasonable inaniier, and this right may be exercised 
in dérogation of the right of the traveling publie." 

In Loberg v. Town of Amherst, 87 Wis. 634, 58 N. W. 1048, 41 
Am. St. Rep. 69, which was an action for damages alleged to have 
accrued to the plaintiff by the fright of his horse occasioned by mortar 
boxes obstructing the street in front of a résidence owned by the de- 
fendant, which he had been using for plastering his house, the Suprême 
Court of Wisconsin observed: 

"He" [the owner] "had a right to use temporarily a reasonable portion of 
the street for the deposit of the mortar boxes, etc., while necessarily used in 
plastering his house. Tliis right is born of neeessity and justifled by it. 

* * * As fuel is necessary, a man may throw wood into the street for the 
purpose of having it carried to his. house, and it may lie there a reasonable 
time ; and, because building Is necessary, materials proper and adapted to that 
jjurpose may be plaeed in the street, provided it be done in the most conven- 
ient manner ; and so, as to the repairing of a house, the public must submit to 
the incouveulence necessarily incident thereto, but, if prolonged for an unrea- 
sonable time, such use of the street becomes unlawful." 

In Golden v. Railway Co., 84 Mo. App. 59, the railway company 
was engaged in repairing a bridge over its tracks. Old boards had 
been taken ont and piled on the side of the highway within a few feet 
of the traveled track. Plaintiff's horse driven on the highway toward 
the pile of lumber was frightened by it, and he was injured. The 
court said : 
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"We reeognlze that a public highway or street is not exclusively for travel 
thereon ; that they may be used temporarlly, for placing material and for other 
purposes connected wlth the adjoining property." 

ïn 'District of Columbia v. Moulton, 183 U. S. 576, 21 Sup. Ct. 
840, 45 L. Ed. 1237, a steam roller had been employed to keep streets 
in repair. The court said : 

"The use pf au applianoe such as a steam roller was a necessary means to 
a lawf ul end — a means essential to the performance of a duty imposed by law. 
It must therefore foUow that, If In the legitimate and proper use of such 
machine, with reasonable notice to the public of such use, an Injury is oc- 
casioned to one of the publie, such injury is damnum absque injuria." 

Judge Dillon în his work on Municipal Corporations (4th Ed.) vol. 
2, § 730, lays down the gênerai doctrine as follows : 

"It Is not every obstruction. Irrespective of Its character or purpose, that is 
illégal, , even although not sanctioned by any express législative or municipal 
authority. On the contrary, the right of the public to the free and unobstruct- 
ed use of a street or way is subjéct to reasonable and necessary limitations 
and restrictions. The carriage and dellvery of fuel, grain, goods, etc., are 
legitimate uses of a street, and may resuit In a temporary obstruction to the 
right of public transit. So the improvement of the street or public highv\ray 
Itself may occasion Impediments to its uninterrupted use by the public. And 
so of the Improvement of adjoining lots by digging cellars, by building, etc.; 
this may occasion a reasonable necessity for using a part of the street or 
sldewalk for the deposlt of material. Temporary obstructions of thIs kind are 
not invasions of the public easement, but simply incidents to or limitations 
of it. They can be justifled when, and only so long as, they are reasonably 
necessary." 

To this text, he cites many cases to which référence is called. See, 
to the same effect, Jones v. Railroad Co., 169 Pa. 333, 33 Atl. 535, 
47 Am. St. Rep. 916; Farrell v. Oldtown, 69 Me. 72; Nichols v. 
Athens, 66 Me. 402; Howard v. Union Ereight Railroad, 156 Mass. 
159, 30 N. E. 479. 

In view of the principles enunciated above, the question décisive of 
this case is whether the use of the highway by the section foreman, as 
and in the circumstances disclosed by the record, is one of the uses 
incidental to the enjoyment of the conceded right of the railway Com- 
pany to operate its tracks across the highway. If so, it was no invasion 
of the easement belonging to the gênerai public but only a limitation 
of it. Hand cars propelled on the tracks of a railroad company afïord 
the usual, customary, and appropriate means for the locomotion of 
the section foreman in the discharge of his duty over his section of 
the road. He carries in them his tools and supphes for repairing the 
road, and they must of necessity be removed from the tracks whenever 
and wherever a train approaches them. It follows from thèse facts, 
in our opinion, that the right of lodgment of the hand car whenever 
occasion requires its removal is necessarily implied in the grant to 
operate a railroad, and is a necessary incident to the enjoyment of the 
grant. Such being the case, when that lodgment is reasonably re- 
quired to be made and is made on the highway it is not an unlawful 
obstruction, and does not ipso facto confer a right of action upon 
one whose horse is frightened by it. On the contrary, it is a consistent 
and permissible use of the highway for a time reasonably sufficient to 
enable the train to pass and the operator to restore the hand car to the 
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tracks. The record makes it very clear that the hand car in question 
was not removed until common prudence demanded its removal. The 
train was in sight, and the highway then just reached by the section 
foreman operating the hand car, presented a level and convenient 
place to derail it. Indeed, there is no évidence that any other place in 
the near proximity was as suitable or convenient for that purpose as 
it, and there is no évidence that the foreman did not exercise reason- 
able care in derailing it, provided he had a lawful right to do so at 
that time and place. The case of Ohio & Mississippi Ry. Co. v. Trow- 
bridge, 126 Ind. 391, 26 N. E. 64, relied on by plaintiff's counsel, does 
not disclose that the hand car involved in that case was left on the 
highway for any purpose incidental to the defendant's business. It is 
true the Suprême Court of Indiana said : 

"The riglit of iising a biffliway for the storage of cars, or even as a place 
for the temporary deposlt of cars, is not possessed by any railroad company." 

But it immediately added : 

"Possibly an emorgcncy might arise excusing, or justifylng, the temporary 
nse of a highway for such a purpose. * * * xhe act of the appellant in 
placitig the hand car on the highway was, in this instance, uulawful, and 
calls for an explanation from the autliors of the wrong. We lind no satis- 
faetory explanation nor any reasonable excuse in the faets èxhitiited by the 
answers to spécial Interrogatories." 

We cannot doubt that if the emergency which confronted the section 
foreman in this case had appeared to the Suprême Court of Indiana 
it would hâve regarded it as an emergency which justified a reason- 
ably brief obstruction of the street. In Railway Co. v. Bridges, IG 
Tex. Civ. App. 64, 40 S. W. 536, also relied on by plaintiff's counsel, 
there is no showing that the hand car was deposited in the highway in 
the line of business or because of any pressing emergency. On the 
contrary, the language of the court excludes that possibility. It said : 

"The use of the track by the appellant in no way requlred that the hand car 
shonld be thus operated." 

Railway Co. v. Williams, 56 Kan. 333, 43 Pac. 246, is also a case 
which sanctions the obstruction of a highway by a railroad company 
for a necessary and reasonable purpose. 

Without particularly referring to any of the other numerous cases 
which the industry of counsel bas brought to our attention, it suffices 
to say that we fmd in none of them any doctrine which militâtes 
against that of the cases first cited by us when applied to facts of the 
kind disclosed by this record. 

The vigorous contention of counsel that the case should hâve been 
submitted to the jury for its considération and détermination is clear- 
ly without merit. There was nothing for a jury to pass on. The 
controlling facts were undisputed and a question of law only was 
presented, namely, whethér on those facts a légal liability arose against 
the défendant for plaintiff's injury. The learned trial judge in the 
exercise of his undoubted function and in the discharge of a duty 
properly belonging to him held that no such liability arose out of the 
facts. In doing so, he committed no error and the judgment is ac- 
cordingly affirmed. 
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In re HORGAN c± al. In re REAGAN. BALLOU, U. S. Mari=ihal, v. 
HORGAN et al. 

(Circuit Court ot Appeals, First Circuit. December 20, 1907.) 

No. 745 (Original). 

1. BaNKKUPTCY— PbOCEEDING AGAINST "AdVESSE OI.AIMAMT"— JUBISiDICTION. 

A surety on a bail bond of a banljrupt with wlaoni tlie banlirupt, before 
the commencement of tlie bankruptcy proceedings, deposlted mouey to lu- 
deumify bim against liabllity, is an adverse claimaut of such money, witb- 
in tbe nieaning of Bankr. Act .July 1, 1898, c. 541, § 23, 30 Stat. 552 [U. S. 
Comp. St. 1901, p. 3431], and the court of bankruptcy is witbout jurisdic- 
tlon to proceed agaiust him summarily tberefor witbout his consent. 

[Ed. Note.— For other définitions, see Words and Phrases, vol. 8, p. 7567.] 

2. Same— Consent. 

An adverse elaimant brought into a court of bankruptcy by citation and 
ordered to tuni over property, and wlio before eutry of final decree against 
him si)ecially objects on the gro\iud that the court is wlthout jurisdiction, 
cannot be held to hâve consented to sucli jurisdiction. 

Patrick P. Curran (Richard B. Comstock and Comstock & Canning, 
on the brief), for petitioners. 

J. Jérôme Hahn (Ralph T. Barnefield, on the brief), for respond- 
ent. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

COLT, Circuit Judge. This is a pétition for revision under Bankr. 
Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3432]. 

, On August 14, 1907, John T. Reagan was arrested in an action 
of deceit on a writ issuing f rom the superior court of Newport 
county, R. I. On the same day he applied to the petitioners to be- 
come sureties upon his bail bond. The petitioners declined unless 
they were secured against liability, and thereupon he deposited with 
them $13,000 as security. Reagan knew he was insolvent at this 
time, but the petitioners were not aware of it. 

On August 17th, three days later, an involuntary pétition in bank- 
ruptcy was filed against Reagan in the District Court for the district 
of Rhode Island, and on thé same day the court issued a spécial 
warrant to the marshal, directing him to seize Reagan's property. 
Under this warrant the marshal made a demand upon the petitioners 
for $12,000, which they refused to comply with. On August 22d the 
marshal filed a pétition praying that the petitioners be ordered to pay 
the sum of $12,000 into his hands as receiver, and thereupon the 
court enjoined the petitioners from disposing of this money until the 
further order of the court. The court also issued a citation to the 
petitioners on the pétition, returnable August 26th, and the pétition 
was heard by the court on that day. 

From the proceedings at this hearing, which are made a part of 
the record before us, it appears that the District Court took the view 
that thê claim of the petitioners was not adverse, because they wete 
tinder nO' ' obligation on the bail bond which they could not dis- 
cîiarge at once by the surrender of their principal, and that, having 



IN RE HOEGAN. 773 

first given the petitioners a reasonable time to relieve themselves 
from thèir obligation, they should be directed to pay tlie money into 
the registry of the court. 

On Aiigust 29th the counsel for the petitioners asked leave of court 
to enter their appearance specially for the petitioners, reserving ail 
right to object to the jurisdiction of the court and to its right to 
proceed on the matters set forth in the pétition. At the same time 
they asked leave of court to file a motion for reargument. The 
grounds set forth in this motion were that the court had no juris- 
diction without the respondents' consent, that the respondents never 
consented, that the respondents were adverse claimants, and that the 
court had neither power nor jurisdiction to proceed with or with- 
out their consent. 

On August 31st Reagan was adjudged a bankrupt, and on the same 
day the District Court entered the following decree on the pétition 
of the marshal: 

"This cause came on to be heard on the pétition of Daniel E. Ballon, Unitert 
States marshal, who has been oi'dered to seize the proi)ert}' of the alleged 
bankrupt, that Patrick H. Ilorgan and Patrick Z. Murphy, both of Newport 
in said district, be ordered and decreed to pay to him, the said Ballon, the 
sum of $12,000 \vhich is held by said Ilorgan and said Murphy to secure them 
against loss by reason of actiug as bail in a certain action of deceit brought 
against said Reagan by Armour & Co. ; and thereupon, after a hearing upon 
the merits and the taking of oral testiniony, the said respondents appearing by 
eonnsel, and objecting that the court was without power to make the following 
order upon considération thereof, it appearing that said sum of $12,000 was 
deiwsited by said Reagan with said Ilorgan and said Murphy on August 14, 
1907, at whieh time said Reagan was insolvent, and that thereafterwards on 
tlie seventeenth day of August, 1907, aii involuntary pétition in bankruptcy 
was filed against said Reagan, upon which said pétition said Reagan was on 
the thirty-flrst day of August, 1907, adjudicated a bankrupt. and that. by sur- 
render.'ng the body of said Reagan to the court from whieh the writ in said 
action of deceit issued, said Ilorgan and said Murphy niight hâve heeu and 
inay be relleved from ail obligation as bail, and that by refuslug to surrender 
the body of the said Reagan to the court from which the writ in said action 
of Armour & Co. was issued and thereby be discharged as bail, said Horgan 
and said Murphy are, for said bankrupt's sole benefit, causing said §12,000 to 
be retained from said l)ankrupt's estate and subject to their own use and cou- 
trol with the liability that siiould said bankrupt in the future not respond to 
the exécution, if one be issued in said case, that the amount of said bail would 
be forfeited, and thereby cause a loss of said sum of $12,000 to said bankrupt's 
estate. 

"Wherefore and by reason whereof, it is ordered, adjudged and decreed as 
follows: ïhat said Patrick H. Horgan and said Patrick J. Murphy, haviug 
had reasonable opportunity to discharge themselves from ail liability as bail 
for said bankrupt, and haviug refused and neglected so to do, be and they 
thereby are ordered, directed and decreed to pay said sum of $12,000 into the 
registry of this court on or before September 5, 1907." 

The first question we hâve to consider is whether the District 
Court had jurisdiction to proceed summarily against the petitioners, 
or whether resort must be had to a plenary suit. If the petitioners 
are adverse claimants within the meaning of section 23 of the bank- 
ruptcy act, the District Court was without jurisdiction to pass upon 
their rights in summary proceedings unless with their consent. We 
hâve thus presented two questions : Pirst, hâve the petitioners, in 
whose hands this fund was deposited to, secure them against liability 
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on a bail bond, such a substantial claim against the fund as to make 
them adverse claimants within the meaning of section 33 of the 
bankpuptcy act? Second, bave the petitioners consented to the jii- 
risdiction of the District Court ? 

Upon the first question, Jaquith v. Rowley, 188 U. S. 630, 23 Sup. 
Ct. 369, 47 L. Ed. 630, is a direct and controlling authority, unless 
that case can in some way be distinguished from the case at bar. 
In Jaquith v. Rowley the Suprême Court held that a surety in whose 
hands money was deposited to indemnify hira for his liability on a 
bail bond was an adverse claimant within the meaning of section 33, 
Bankr. Act July 1, 1898, c. 641, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3431]. In the opinion, Mr. Justice Peckham, speaking for the 
court, said : 

"The proceeding was a summàry applicatiou to the court in bankruptcy to 
grant an order in a matter, the resuit of the granting of which would be to 
immediately take from the surety moneys whlch had been deposited with him 
before the commencement of the proceedings in banliruptcy; and thus compel 
him to come into the bankruptcy court for tlie litigation of questions as to hls 
right to retam the money clalmed by him. * * * The surety in whose 
bands the money was deposited to indemnify him for hls liability on the bail 
bond was an adverse claimant within the meaning of that section of the act, 
and could not be proceeded against in the bankruptcy court unless by his con- 
sent, as provided for therèin. ïi is not necessary In order to he an adverse 
claimant that the surety should claim to be the absolute owner of the property 
in his possession. It is sufHcient if, as in the présent case, the money was de- 
jwsited with him to Indemnify him for his liability upon the bail bond and 
that liability had not been determined and satisfled. If the trustée désire to 
test the question of the right of the surety to retain the money he must do so in 
aceordance with the provisions of the section of the bankrupt law above re- 
ferred to. * * * The surety claims the right to hold the money as against 
everybody until his liability on the bail bond is satisfled, and that claim is ad- 
verse to any claim that the trustée may make upon him for the money which 
is to indemnify him as stated. * ♦ » if the trustée bas the right to ob- 
tain possession of the money from the surety, he must assert it in aceordance 
with the provisions of section 23 of the bankruptcy act, and not by thls sum- 
màry proceeding in bankruptcy. * * * Our conclusion is that the District 
Court was without jurisdiction in the matter submitted to it in the pétition 
of the trustée, and its decree dismlssiiig such pétition for want of jurisdiction 
is, therefore, afflrmed." 

In order to distinguish Jaquith v. Rowley from the case at bar, it 
is contended by the respondent that in the former case the liability 
of the bail had already attached. An examination of the record in 
that case discloses that such is not the fact. It is there shown that 
judgments only had been rendered against the défendant, and exécu- 
tions issued thereon. On the subject of bail the law of Massachu- 
setts is the same as the law of Rhode Island, and under the law of 
both States the surety on the bail bond may surrender his principal 
at any time before final judgment against the surety as bail on scire 
facias. No such judgment had been entered in Jaquith v. Rowley. 

It was open, therefore, for the surety in Jaquith v. Rowley, as in 
thé case at bar, to escape liability by surrendering his principal. 
Rev. Laws Mass. c. 169, § 9;^ Gen. Laws R. I. 1896, c. 358, §§ 1, 3. 
The only other distinction relîed upon between the two cases is the 
length of time which elapsed betweén the giving of the bail bond 
and the commencement of proceedings in bankruptcy. We regard 
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this circumstance as entirely immaterial on the question of the juris- 
diction of the District Court to proceed summarily. 

It is true the petitioners can relieve themselves of ail liability on 
the bail bond by surrendering the bankrupt, and thereby committing 
him to jail unless he is able to procure other bail. It is also true 
that, in the event of such surrender, the petitioners would hâve no 
substantial claim against the fund, and the bankruptcy court could 
seize it in summary proceedings. But it is quite a différent propo- 
sition whether the bankruptcy court can summarily seize the fund 
bef ore such surrender, upon the ground that it is the duty of the 
petitioners to take such action after reasonable notice, because this 
question of duty involves a question of substantial right. The peti- 
tioners claim the right to hold this fund against everybody until their 
liability on the bail bond has been determined and satisfied, and if 
this claim is to be tested, it must be in a plenary suit in the féd- 
éral or the State courts. Jaquith v. Rowley, ante. 

Upon the question of consent, it is shown that the petitioners did 
not voluntarily appear in the District Court, that they objected to 
the power of the court to make the order at the hearing, and that 
subsequently, and before the entry of the final decree, they specifi- 
cally objected to the jurisdiction of the court to proceed summarily. 
This was clearly sufficient under the décisions of the Suprême Court. 
Upon this point it is only necessary to cite Louisville Trust Com- 
pany v. Comingor, 184 U. S. 18, 26, 22 Sup. Ct. 293, 46 L. Ed. 413. 

The decree of the District Court is reversed, with costs for the 
petitioners in this court. 
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(Circuit Court of Appeals, Seventh Circuit. January 7, 1908.) 

No. 1,.322. 

1. Writ of Ereok— Order Denying New Trial— Review. 

An order of a fédéral court denying a new trial is not revîewable on a 
writ of errpr to the Circuit Court of Appeals. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 

§§ 8SC0-38G5.1 

2. Trial — Tbial op Causes Tooetiier— Discrétion or Court. 

Where tlie plaintiiï in eacli of two actions was injured in the same ac- 
cident, and the same évidence, except as to the extent of the injuries, was 
determinative of both cases, it was a proper exercise of the trial court's 
discrétion to consolidate the cases for trial over défendant'» objection re- 
latiiig onlv to the dis])arity between the injuries of the two plain- 
tiffs, under Rev. St. § 921 [U. S. Conip. St. 1901, p. 6851, authorlzlng the 
consolidation of cases for the pnrposft of trial "when it appears reasonable 
to do so." 

3. IIaster and Servant— Ikjiteies to Servant— Plans of Woek— Duty ov 

Master. 

A master, in dismantling a building, whiie free to adopt and carry out 
its own plans therefor, owed to its servants tbe légal duty of exercislng 
the standard of eare prescribed. by law for their safety. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 173.] 
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4. Same^^Xegligence of Master. 

Plaintiff. a laborer employed to remove materlal takeu from defend- 
ant's building lu ijroeess of destruction, was injured by the collapse of 
a standing portion wliicli liad been detached from tlie main building. De- 
fendant's superintendent knew that such standing portion was out of 
plumb, and had been greatly weakened by the sawing of braees and the 
removal of the mits from rods whieh were left In place, and with this 
knowledge ordered plaintiff to go withln reach of such Insecure mass 
shortly beforê it fell. HcUl, that défendant was not free from négli- 
gence as a matter of law. 

[Ed. Note. — For casés in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 1010-1031.] 

5. Same— Safe Place to AVork— Duty of Mastek. 

In tearing down iuiildings, the employer does not Owe to the workmen 
the spécifie duty of providing them with a safe place to work. 

G. Same— AssuMKD Risk. 

While plaintiff, a laborer engaged in the removal of matorial from a 
building in process of destruction, who was iujured by the collapse of a 
standing portion, assumed ail the risks natnrally incident to the extra- 
hazardous work, he did not assimie the risk of the négligence of the super- 
intendent of the work in ordering him Into a position where he would be 
struck b.v the collapse of a standing portion of the building, which had 
been weakened by the sawing of braees and the removal of nuts frOm rods 
left in place without plaiutiff's knowledge, gîvlng such standing portion 
a false appearance of soliditj'. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ait, §§ 610-612.] 

In Error to the Circuit Court of the United States for the District of 
Indiana. 

Plaintiff In error, défendant belovi', seeks a reversai of a judglhent for dam- 
ages on account of the Personal iujury of the plaintiff by the alleged négligent 
acts of the défendant. The asslgnments are that the court erred in overruling 
the deuinrrer to the coniplaint ; in consolidating this action with that of an- 
other filaintiff agninst this same défendant and requiring the défendant to try 
the two ca.ses together; in ov(;rruliug défendant'» motion for a directed ver- 
dict; in gîvlng certain instructions to the jury; and in overruling the motion 
for a new trial. 

John W. Kern and L. B. Simmons, for plaintiff in error. 
Pierre Graj' and William J. Houck, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge, delivered the opinion of the court : The ac- 
tion of the court in refusing to grant a new trial is not reviewable. No 
exception was taken to any of the instructions to the jury. As there 
was no substantial différence between the case as pleaded and as prov- 
en, the only questions are whether the court erred in compelling the 
trial of this case with another, and whether the évidence affords a légal 
ba:sis for the verdict. 

Section 921, Rev. St. [U. S. Comp. St. 1901, p. G85] authorizes the 
consolidation of cases for the purpose of trial "when it appears rea- 
sonable to do so." The ground of plaiutiff's motion was that he and 
the other plaintiff were injured in the same accident, and that the same 
évidence, except as to the extent of the injtu-ies, was determinative of 
both cases. The only stated reason of defendant's opposition was the 
disparity between the injuries, the other plaintiff being comparatively 
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unhurt, while this plaintiff was rendered utterly and forever helpless, 
Undoubtedly thé condition of this' plaintiff made a very strong appeal 
to the sympathies of the jury; but the record contains nothing that af- 
fords a basis for concluding that the verdict was other than it would 
hâve been if this case had been tried alone. The possibility, or our con- 
jecture, that a separate trial might hâve resulted differently is no war- 
rant for holding that the trial judge in sustaining the motion abused 
the discrétion that is lodged in him by the statute. If ever this discré- 
tion may fitly be exercised in sustaining a contestée motion of this 
character, it would seem to be when the parties agrée that ail ques- 
tions except as to the amounts of the claims are covered by the same 
évidence. Denver Tramway Co. v. Norton, 141 Fed. 599, 73 C. C. A. 
1 ; Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285, 12 Sup. Ct. 909, 
36 L. Ed. 706. 

Défendant was engaged in taking down one of its factory buildings, 
a frame structure 200 feet long, 80 feet wide, 50 feet high. The skele- 
ton was made up of bents or trusses about 20 feet apart, supported on 
posts about 20 feet high, and knit together by a System of rafters, bra- 
ces, and rods. There was évidence tending to prove that prior to the 
accident ail of the siding and roofîng and sheeting had been removed, 
and that four or five bents had been taken down one at a time by cut- 
ting them loose and pulling them away from the remaining standing 
portion; that the next bent was pulled down, in obédience to the ex- 
press command of défendantes superintendent, towards and against 
the standing portion ; that at this time a large proportion of the rafters, 
braces, and rods in the remainder of the building had already been 
loosened or detached ; that while plaintiff and some others, in obédi- 
ence to the express command of defendant's superintendent, were tak- 
ing apart and removing the materials of the bent last pulled down, oth- 
er laborers were going on with the work of loosening the rafters, bra- 
ces, and rods of the standing portion, and thereupon the coUapse occur- 
red in which plaintiff was injured ; that while plaintiff was so at work 
defendant's superintendent was notified that the standing portion was 
soniewhat out of plumb ; that the aforesaid conditions of the standing 
portion were in fact unknown to plaintiff, and were not obvions te- 
cause rafters were loosened at one end and allowed to remain in posi- 
tion, braces were sawn in two and retainèd the appearance of solidity, 
and nuts were removed from rods that were left in place. 

Défendant, citing Mississippi Co. v. Schneider, 74 Fed. 195, 30 C. 
C. A. 390, insists that the judgment must be reversed because there 
was no évidence that the methods employed in dismantling the build- 
ing were not the usual and customary methods. The évidence, how- 
ever, was unequivocal that there was no usual or customary method of 
dismanthng buildings of the class in question. The cited case illus- 
trâtes the rule that évidence of a defendant's failure to do a thing in 
the customary way may be admitted as tending to establish the defend- 
ant's failure to exercise that degree of care which a person of ordinary 
prudence would exercise under like circumstances ; but it does not de^ 
cide that a customary way is the only nonnegligent way, and much less 
does it lend countenance to the claim that a thing can never be negli- 
gently done before custom has established a prudent way of doing it. 
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Défendant was free to adopt and carry out its own plans for dis- 
mantling the building. In doing the work, however, défendant owed 
to its employés the légal dutj^ of exerçising care for their safety. The 
standard of care was that vvhich is.prescribed by the law. Ordinarily 
the jury, under instructions frorn the court as to the légal standard 
of care, should be left to décidé whether or not the defendant's con- 
duct measures up to that standard, for it may well be assumed that 
the united judgment of 12 average citizens correctly gauges the con- 
duct of the "person of ordinary prudence." Some lines of conduct of 
the "person of ordinary prudence" are, however, so instinctive or hâve 
been so thoroughly characterized in the common, or at least the pré- 
pondérant, sentiment of mankind, that a court cannot but know that it 
would be impossible for à jury in a case of that class to return a ver- 
dict for the plaintifif without rejecting the conduct of the person of 
ordinary prudence as the standard and setting up one of their own for 
that particular case. In such instances it is proper for the court to di- 
rect the verdict. Hère the defendant's superintendent knew that the 
standing portion of the building was out of plumb, and had already 
been greatly weakened. While the remaining braces and stays were 
being removed under his supervision, he ordered the plaintiff, a com- 
mon laborer, to go within reach of the insecure mass. We fail to per- 
ceive how the court could rightly hâve charged the jury that the de- 
fendant's conduct was not négligent. 

The final contention is that a verdict for the défendant should hâve 
been directed, because the évidence discloses that the plaintiff assumed 
the risk of receiving the injury he complained of. In tearing down 
buildings it would be manifestlyunfair to hold an employer to a spécifie 
duty to provide his workmen a safe place in which to do the disman- 
tling. American Bridge Co. v. Seeds, 144 Fed. 605, 75 C. C. A. 407, 11 
h. R. A. (N. S.) 1041 : Rv. Co. v. Brown, 73 Fed. 970, 30 C. C. A. 147 ; 
Ry. Co. v. Jackson, 65 Fed. 48, 13 C. C. A. 507. But the exemption 
from that spécifie duty does not excuse the employer's failure to per- 
form his gênerai duty of exerçising for his employé's safety the pru- 
dence of the ordinary person. Plaintiff undoubtedly assumed ail the 
risks that naturally inhered in this extrahazardous work ; but he did 
not assume the risk of its being made still more hazardous by defend- 
ant's négligence. Hawley v. Ry. Co., 133 Fed. 160, 66 C. G. A. 216. 
When plaintiff was ordered by the superintendent to work under the 
standing portion of the building, he had the right to believe that he 
would not be subjected to injury by the superintendent's failure to ex- 
ercise ordinary care in directing other parts of the work. Was the risk 
so obvions that plaintiff should hâve refused to obey the superintend- 
ent's order? The whole structure was open to his view. He saw that 
while he was at work on the down timbers other men were getting oth- 
er bents ready to be pulled down. But appearances of braces and stays 
and rods, as heretofore stated, were deceptive. Plaintiff was not 
bound to assume, as against his primary right to rely on the superin- 
tendent's direction, that braces which had the appearance of solidity 
were sawed in two and that nuts had been removed from rods which 
were in normal position. : 

The judgment is affirmed. 
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AMERICAN WINBOW GLASS CO. v. ARNOLD. 

(Circuit Court of Appeals, Seventli Circuit. January T, 1908.) 

No. 1,.S23. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

John W. Kern and L. B. Simmons, for plaintiff in error. 
Pierre Gray and William J. Houck, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CURIAM. This is the companion case referred to in No. 
1,323, American Window Glass Co. v. Noe, 158 Fed. 777. The as- 
signments of error being- the same that were there found untenable, 
the judgment is accordingly affîrmed. 



LOWELL T. INTERNATIONAL TRUST CO. 

(Circuit Court of Appeals, Plrst Circuit. December 17, 1907.) 

No. 732. 

1. Banketjptcy— RiGHTS or Trustée— Enforcement of Trust Agbeement. 

A trustée in banliruptcy bas no interest whieh he can enforce for tbe 
benefit of gênerai creditors in an arrangement between the bankrupt and 
certain creditors by wbich money deixjsited with one, which was a banli. 
was to be beld In trust and distrlbuted pro rata between tbem, and which 
was not prohlbited by the bankruptcy statute. 

2. Same— VoiDABLE Préférence. 

The fact that accounts assigned by a bankrupt to a creditor as collatéral 
security more than four months prier to the bankruptcy were collected 
wlthin the four months period does not entitle the trustée to recover such 
collections as préférences. 

3. Same— Banks — Right of Set-Off— "Preferential Transfek." 

New ïork Bank v. Massey, 192 U. 8. 138, 24 Sup. Ct. 190, 48 L. Eu. 380, 
applied. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5498, 5499 ; vol. 8, p. 7759.] 

In Error to the District Court of the United States for the District 
of Massachusetts. 

James A. Lowell and John Lowell, for plaintiff in error. 
William M. Richardson (Robert M. Morse, on the brief), for de- 
fendant in error. 

Before COLT, PUTNAM, and LOWELU, Circuit Judges. 

PUTNAM, Circuit Judge. This writ of error originated in an 
action brought by the trustée in bankruptcy of the Thomas & Pike 
Coal Company against the International Trust Company, seeking to 
recover amounts received by the International Trust Company from 
the bankrupt within four months prior to the filing of the pétition in 
bankruptcy, and the receipts of which were alleged to be of a preferen- 
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tial character. The plaintiff's déclaration contained two couiits, each 
of which is based on section 60 of the bankruptcy act of July 1, 1898, 
c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], as amended by 
that of Feb. 5, 1903, c. 487, | 13, 33 Stat. 799 [U, S. Comp. St. 
Supp. 1907, p. 1031]. The District Court ordered a verdict for the de- 
fendant, and the trustée thereupon sued out this writ of error. 

Portions of the propositions siibmitted to us by the trustée allège 
that the bankrupt had been insolvent for a considérable time, and that 
during that period it had been struggling along with its business with 
some support from its creditors, and with an understanding between 
the International Trust Company and some other creditors by virtue 
of which ail of them, including the International Trust Company, 
should receive certain prp rata benefits out of whatever funds might 
come from the Thomas & Pike Coal Company. Therpfore, it is claim- 
ed that the funds now sued for are held by the International Trust 
Company in a quasi trust, enforceable by the trustée. Aside from the 
fact that this action is based on the statute, it is, on principles of the 
common law, whether strictly légal or équitable, too plain to need dis- 
cussion that a trustée in bankruptcy has no interest in an arrangement 
of the character described which he can enforce. 

One of the counts of the déclaration is based on the receipt by the 
International Trust Company, within four months of the filing of the 
pétition in bankruptcy, of funds coming from certain accounts which 
had beèn assigned to it before that period commenced. It is difficult 
to perceive on what ground this claim rests, because the substantial 
rights of the parties were fîxed at the time the assignment was made, 
and the collections were only incidents thereof. 

The other count involves a more serions matter. The transactions 
ail oçcurred within the preferential period, and are described in the 
plaintiff's offer of proof on the strength of which the District Court 
directed a verdict for the défendant, as follows : 

"The coal company sold ail its coal. horses, and other property to the Suf- 
folk Coal OomiMiny, and on Api'il 27th it deposited in the trust company 
vvhere It kept its bank account a cheek from the Suffolk Coal Company of 
$41,824.25. There was before that ou that day the balance of about .$1,000 
in the trust company. The coal company drew a check for $40,18,5.14 in 
favor of Townsend. This chedc was presented to the trust company, but re- 
fused. Subseqiiently, on the same day, the trust company charged up the two 
dèmand loans of $17,000 and ij!2,i500 on which no demand had been made, and 
paid itself the sum of $18,056.24, which was the amount of the two lofms vvitli 
interest, less a crédit of $1,527.94 for coal furnished. 

"At ail finies sincè Febrtiary Ist the coal company had been insolvent and 
the trust company had linown it, and the trust eomi>any had received much 
more thar» its pvoportionate share of any payments made by the coal wmpany ; 
and even if the check to Townsend liad been paid, he still would not hâve 
received as large a proportion of his debt as the trust company had up to 
that time received. The trust company had notice from the eoal company 
before It made the appropriation of the money to pay its own loans that the 
coal company intended to apply substantial ly the whole of the deposlt to Town- 
send. 

"The trust company applied tlie deiwsit thereafter without notice to the 
coal company or to Townsend on the demand notes which it held on which 
uo demand had been made. luiniedintely after this the trust company report- 
ed the transaction to the coal company, which took no action to disapprove 
it, and treated the deposjt account as dluiinished to that extent." 
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With référence to this oiïer of proof two minor observations are 
to be made. First, by the law in Massachusetts, and probably through- 
out ail the New England States, so-called "demand notes" are payable 
and snable without any actual demand being made. Second, a con- 
sidérable portion of this proof has more or less relation to the proposi- 
tions which we hâve said the plaintifï submitted, namely, that there 
was a quasi trust binding the International Trust Company, as to 
which we make no further observation than we hâve already made. 

Undoubtedly the District Court, in ordering a verdict for the défend- 
ant, felt compelled thereto by New York Bank v. Massey, 193 U. S. 
138, 24 Sup. Ct. 199, 48 L- Ed. 380. We are unable to perceive how 
we can substantially distinguish the two cases. 

The plaintifï calls to our attention Traders' Bank v. Campbell, 14 
Wall. 87, 20 L. Ed. 832; but that was distinguished in New York 
Bank v. Massev, at page 146 of 192 U. S., at page 201 of 24 Sup. 
Ct. (48 L. Ed. 380), as follows: 

"In Traders' Bank v. Campbell, 14 Wall. ST, 20 L. Ed. 832, tlie right of 
s'et-otï was not relied upon, but a deposlt was seized on a judgnient which was 
a préférence." 

Turning to Bank v. Campbell, 14 Wall., pages 89 and 97, 20 L. Ed. 
832, make this clear. The creditor there had obtained an exécution 
against the debtor before he became bankrupt. After it took out its 
exécution, certain collections made by it from drafts placed by the 
bankrupt in its hands in the ordinary course of business were turned 
over to the sheriflf, and levied on under the same exécution under which 
other property involved in the same litigation had been levied on. In 
other words, the bank clearly did not rely at ail on its relations to the 
bankrupt as its customer, but it put itself entirely on its rights as an 
exécution creditor, which rights, as the law then stood, were under 
the circumstances ineffectuai. 

The plaintift' also urgp^ on us that, in New York Bank v. Massey, 
the bank took no action ._rmally or otherwise, but merely left it to the 
law to offset the deposit made by the bankrupt against his indebtedness. 
while in the case at bar we must accept the statement that the de- 
fendant charged up its demand loans against the dejjosit, or, in other 
words, went through the formalities of certain alleged journal entries. 
This, however, was ineffectuai either way, whether to benefit or préj- 
udice the International Trust Company. It only gave expression to 
what the law itself would accomplish, that is, it cleaned up the set-off 
and left it where the law itself would hâve left it. At law, it takes 
two parties to accomplish an effectuai payment, both a payor and a 
payée. Sometimes, of course, the law appropriâtes moneys in payment, 
or permits the creditor to do it; but that is in conséquence of some 
express or implied understanding between the parties. In such in- 
stances an intention on the part of both parties to make payment on 
some indebtedness underlies what the law accomplishes, and the law is 
called in only because, while payment is intended, the particular item 
of indebtedness to which it shall be appropriated is not specifically 
pointed out. In no sensé, however, is a deposit like the deposit hère 
payment, or intended as payment. This is the first condition of the 
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décision in New York Bank v. Massey, and a vital one; because, if 
a deposit in the usual course of business may be in the nature of a 
payment, an unlawful préférence would necessarily be involved under 
the circumstances of either New York Bank v. Massey or the case at 
bar, a suggestion of a possibility which the Suprême Court was com- 
pelled to négative. 

What the International Trust Company did in the case at bar more 
than what was dône in New York Bank v. Massey was, as we hâve 
said, simply to give form to what the law itself accomplished in sub- 
stance. Moreover, if what was donc by the International Trust Com- 
pany in distinction from what was done by the créditer in New York 
Bank v. Massey, accomplished a préférence, and for that reason was 
invalid or has been invalidated, the condition prior to the charging up 
the demand loans would hâve been restored by force of law, and 
the deposit would remain with the International Trust Company, pre- 
cisely as it did in the case before the Suprême Court, and also the law 
would be left to operate in precisely the same manner. Ail this, there- 
fore, raises no substantial différence which we can discover to relieve 
us from the conclusions of the Suprême Court in the case on which the 
International Trust Company relies. 

In addition to the above, we refer to the décision of the Circuit 
Court of Appeals in the Seventh Circuit in Re George M. Hill Co., 
130 Fed. 315, 64 C. C. A. 561, 66 L. R. A. 68. This case was decided 
only a few months after New York Bank v. Massey, and at page 318 
of 130 Fed., at page 564 of 64 C.C. A. (66 L. R. A. 68), it was rested 
thereon. In that case it appears, at page 317 of 130 Fed., at page 563 
of 64 C. C. A. (66 L. R. A. 68), that two days before the filing of the 
pétition in bankruptcy the creditor bank appropriated the balance of 
the deposit account precisely as was done in the case before us. No 
distinction was made by the Circuit Court of Appeals on that account. 
It is true that the attention of the court does not seem to hâve been 
specifically called thereto; but the facts indicate that none of the par- 
ties to that litigation perceived any distinction on account thereof. 

The judgment of the District Court is affirmed, and the appellee re- 
covers its costs of appeal. 



SWITZER et al. v. HENKING. 

(Circuit Court of Appeals, Sixth Circuit. January 22, 1908.) 

No. 1,719. 

Bankbuptcy — Debts Pkovable— Implied Contract— "Waep.anty." 

A good falth "représentation and warranty" made by one joint pur- 
ehaser of timber to bis co-purchasers as an Indueement to the purchase, 
as to the quantity of lumber which could be eut from sueh timlier, is not 
withln the raies as to "warranties" in sales of property or Insurance con- 
tracts to the estent of implylng a promise to reimburse his co-purehasers 
for loss on account of the fallure of the tract to eut as much as represent- 
ed, so as to create a liabillty therefor on an implled contract provable 
against his estate in bankruptcy under Banltr. Act July 1, 1898, c. 541, § 
63a (4), 30 Stat. 5G2 [U. S. Comp. St. 1901, p. 3447]. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
7396-7404, 7838.] 
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Appeal from the District Court of tlie United States for the Eastern 
Division of the Southern District of Ohio. 

Roscoe J. Mauck, for appellants. 
E. D. Davis, for appellee. 

Before LURTON and RICHARDS, Circuit Tud^jes. and KNAP- 
PEN, District Judge. 

KNAPPEN, District Judge. The appellants filed a claim against 
the estate of the bankrupt above named, alleging that claimants en- 
tered into an agreement with the bankrupt whereby claimants were to 
purchase from the Clendenin Coal & Coke Company ail the merchant- 
able timber on a certain tract of land described, and to pay for the 
same the sum of $3,250, the timber to be lumbered on joint account 
by claimants, the bankrupt, and a fourth person (the two latter having 
charge of the opérations), the capital for such opération to be obtained 
by loan through the joint and several obligations of the four parties; 
that after paying claimants the $2,350 purchase price advanced, claim- 
ants together were to bave one-third of the net profits, and each of the 
other parties a third ; that the bankrupt was an experienced timber 
man ; that "as an inducement (to claimants) to enter into said contract 
and purchase said timber the said bankrupt, at and before the time 
of the making of said contract, represented and warranted that the 
timber standing and growing upon the lands aforesaid would eut and 
manufacture a million feet or more of merchantable lumber," when 
in fact said timber contained but 500,000 feet of merchantable lumber ; 
that claimants entered into the contract referred to and purchased, and 
paid for the timber in sole reliance upon such représentations and 
warranty, believing therefrom that the timber would eut the amount 
stated ; that the title to said timber v\(,as taken in the "name of one of 
the claimants, the manufacturing and marketing of the same being 
done by a corporation organized for the purpose by the four parties 
concerned; that the timber has been eut and marketed, yielding but 
500,000 feet of merchantable lumber, and that claimants bave thereby 
lost $1,000. The pétition asks that the claim be referred to a com- 
pétent court for liquidation, and that when so liquidated it be allowed. 
The claim was rejected as not provable. The appeal is from that 
action. 

The sole question presented is whether the claim as stated is prov- 
able. If provable, it must be under subsection 4 of section 63a of the. 
bankrupt act, which provides for proof of debts founded "upon a con- 
tract express or implied," in connection with the provision in that 
section for the liquidation of unliquidated claims prior to proving and 
allowance. It is unnecessary to consider whether a claim arising in 
tort is provable under the bankrupt act, on the theory of waiver of tort 
or otherwise. Not only is there no charge that the alleged misrepre- 
sentations were known to the bankrupt to be untrue, but the brief of 
appellants' counsel expressly disclaims any charge of fraud or bad 
faith, and plants the claim squarely and solely upon "an express war- 
ranty, arising out of and a part of an express contract." The claim 
is for reimbursement of claimants on account of the shortage in the 
158 F.— 50 
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timber purchased. The spécifie question thus presented is, does the 
claim State a promise, express or implied, on the part of the bankrupt 
to so reimburse ? The bankrupt is not alleged to hâve in terms prom- 
ised to make such reimbursement. If any such promise is to be found, 
it must therefore be because implied in the term "represent and war- 
rant." The term "represent" is not claimed, and cannot well be claim- 
ed, to imply a promise to reimburse. The discussion may therefore 
be limited to the meaning ofthe term "warrant." Anderson's Law 
Dictionary defines the term thus: "To give assurance of the exist- 
ence of a fact; as, of the quality of goods sold, the validity of a title, 
the description and uses of insured property." The term "warrant" 
has, with respect to three classes of transactions, viz., conveyances of 
real estate, sales of personal property, and contracts of insurance 
(both marine ànd fire), a settled and technical meaning. As appHed 
to thèse classes of transactions, an agreement on the part of the war- 
ranter to indemnify the warrantée against damages on account of a 
breach of the warranty is implied in the term "warrant," the définition 
of which thus includes such promise to indemnify. But this technical 
use of the term seems to be confined to thèse three classes of cases. 
Thus : The American & English Ëncyclopaedia of Law, in stating "the 
gênerai scope of the subject," says: 

"The term 'warranty' is used in several distinct connections: in Insurance 
law, to indicate an undertâkiug on the part of the insured that certain alleged 
faets. are as he reiirewnts them to be; in the law of real property, to In- 
dicate a covenant ou the part of the grantor in the conveyance to protect the 
title conveyed to his vendee ; lu the law qî sales of personal property, to in- 
dicate a collatéral undertaking on the j)art of the seller as to tlie quality of 
or title to the subject of the sale. Warranties of this last character may be 
either express or Implied." 30 Am. & Eng. Enc. of Law, p. 128. 

The law dictionaries of Bouvier, of Anderson, and of Rapalje and 
Lawrence, as well as Strpùd's Judicial Dictionary, ail divide their 
définitions on the subject of warranty, and their citations in respect 
thereto, iunder the three heads only of insurance, sales of personal 
property, and conveyances bf real property. The case of sales of per- 
sonal prpperty is the only one of the classes mentioned under which 
it can be eyerj plausibly suggested that the claim in question cornes. 
Were this à claim against a vendor of property upon a warranty of 
quantity, it may safely be conceded, at least for the purposes of this 
opinion, that the law would imply an agreement to make good the dam- 
age caused by the breach, and that such claim would thus be provable 
in bankruptcy. But it is to be noted that the bankrupt is not charged 
to hâve been the owner or vendor of the timber in question, or even 
to haye been in any way interested in the sale of the timber, either di- 
rectly, or collaterally as surety, or guarantor for the seller. His in- 
terest in the purchase was of the same kind as that of claimants, viz., 
to procure a tract which could be profitably lumbered. We are cited 
to no authorities recognizing the extension of this doctrine of war- 
ranty beyond the three classes of cases mentioned, and we know of 
no authority Which holds that a good-faith "représentation and war- 
ranty" made by one partner or joint pitrchaser of property to his co- 
purchasers or copartners, as inducement for the making of such co- 
partnership contract and purchase, as to the value or quantity of the 
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thing to be purchased, or the profitableness of the enterprise contem- 
plated, cornes within the rules applicable to warranties in sales of 
property and insurance cpntracts ; or, in other words, which hold 
that an implied promise is raised on the part of one so "representing 
and warranting" to reimburse his associâtes for any loss they may 
suffer from the failure of such représentations. 

Cases of warranty relating to représentations by the vendor of prop- 
erty are cited in appellants' brief . They do not support the proposition 
necessary to the provability of the claim hère in question, viz., that the 
term "represent and warrant," used under the circumstances stated, 
implies a promise to respond in damages for failure of the représenta- 
tions to hold good. Had the bankrupt added to his assurance an 
express promise to make good to claimants any loss they might sufïer 
through the failure of the tract to eut the quantity represented, it may 
be conceded that a claim founded upon such promise would be provable 
in bankrupt cy, as it would be suable had not bankruptcy intervened. 
To illustrate : In Drummond v. Prestman, 12 Wheat. 515, 6 L,. Ed. 
712, an engagement was made by a father "to guaranty to you the 
conduct of my son," and stating that "I shall hold myself liable, and 
do hold myself liable, for the faithful discharge of ail his engagements 
to you." There a promise to indemnify was expressly stated. If 
claimants were demanding or expecting an assurance of indemnity 
against loss or damage through failure of the tract to eut as much 
lumber as représentée!, the natural course would hâve been to insist 
upon such express agreement. The cases cited by appellants' counsel 
in support of the right of one partner to sue another for breach of an 
express agreement contained in the articles of copartnership, ojr made 
as a condition précèdent to the formation of the partnership, are not 
in conflict with the conclusion above reached that such promise to 
indemnify is not implied from the mère use of the term "warrant," 
under the circumstances existing hère. Thus; In Robinson v. Bul- 
lock, 58 Ala. 618, the action was brought upon an express promise 
bv a copartner to supply certain timber for manufacture. In Owen v. 
Meroney, 136 N. C. 475, 48 S. E. 821, 103 Am. St. Rep. 952, the ac- 
tion was for failure of an express agreement to furnish money and 
equipment to run a mill. In Cook v. Canny, 96 Mich. 398, 55 N. W. 
987, it was held that a partner can maintain an action at law upon the 
agreement of his copartner, contained in the articles of partnership, 
to pay a certain sum for an interest in a patent which was to form the 
basis of their subséquent partnership relations and dealings. In Grant 
V. Bryant, 101 Mass. 567, by the partnership articles A. expressly 
"guarantees to B. the sum of $10,000 towards such profits, notwith- 
standing losses to any extent." The $10,000 so guaranteed was re- 
quired to be paid, not by the partner so guaranteeing, but out of the 
partnership funds before division. In Magilton v. Stevenson, 173 Pa. 
560, 34 Atl. 235, the partnership articles provided that one of the 
partners should in no event be put to a loss of more than a given 
amount, and contained an express promise that in case of a greater loss 
the balance should be made up to such partner by the other partners. 
In Whitehill v. Schickle, 43 Mo. 537, the défendant had expressly 
promised in terms to indemnify the plaintiff for any losses which 
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should occur in the business durihg a given perîod, and to pay hîm 
the amount of such losses. In the case hère presented, had such ex- 
press promise to indemnify been made a différent case would be 
presented. 

The claim bas been twice stated, the second time with knowledge 
of the view of the court below that the term "represent and warrant" 
did not imply a promise to reimburse the claimants for damages on 
account of the failure of the tract to eut as much lumber as represented. 
The fact that the restated claim, as conspicuously as the original state- 
ment, fails to allège a promise (even by implication) to indemnify the 
claimants, suggests that the ground of alleged liability cannot be more 
definitely or more strongly stated, and that reliance is had by claimants 
only upon a supposedly necessary légal implication of a promise from 
the use of the language "represent and warrant." It cannot be so held. 

The conclusion reached is that the claim does not state a cause of 
action. The order rejecting the claim is affirmed. 



In re DEXTER. In re NEW ENGLAND THREAD COMPANT. Ex parte 

BARDEN. 

(Circuit Court of Appeals, First Circuit December 20, 1907.) 

No. 742 (Original). 

1. Bankrtjptct— Debts Entitled to Pbiobitt— Wages oï "TEAVixiNa Sales- 

MAN." 

Clalmant waa employed by the bankrupt as a salesman under a eontraet 
wttieh asslgned him certain territory and citles tbrougliout the country in 
which he obligated himself to talîe proper care of the trade. He was paid 
entirely by a commission on sales made, and established an office in Bos- 
ton at hïs own expense. A circular was sent out by the bankrupt an- 
nounclng hls employmeut as Its spécial représentative in the United 
States, and directing that ail orders be sent to bis office. He exercised 
fuU discrétion as to when and where he should trayel and also recelved 
orders at bis office. Held, that he was a travellng salesman within the 
meaning of Bankr. Act July 1, 1898, c. 541, § 64b (4), 30 Stat. 563 [U. S. 
Oomp. St. 1901, p. 3447], as amended Act June 15, 1906, c. 3383, 34 Stat. 
267 [U. S. Comp. St. Supp. 1907, p. 1034], and entitled to priority there- 
under for commissions eamed wlthln three months prlor to the bank- 
niptcy not exceedlng $300. 

(Ed. Note.— For cases In point, see Cent. Dig. vol. 6, Bankruptcy, § 536. 

For other définitions, see Words and Phrases, vol. 8, pp. 7082, 7820.] 

2. Same— "Wases." 

Commissions pald to a traveling salesman for hls services are "wages," 
wlthln Bankr. Act July 1, 1898, c. 541, § 64b (4), 30 Stat. 663 [Ù. S. Oomp. 
St. 1901, p. 3447], as amended Act June 15, 1906, c. 3333, 34 Stat. 267 [U. 
S. Comp. St. Supp. 1907, p. 1034]. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankruptcy, § 536. 
For other définitions, see Words and Phrases, vol. 8, pp. 7369-7373, 
7831.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy. 
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Mendell W. Crâne (Roscoe M, Dexter, on the brief), for petitioner. 
Ilugh J. CarroU, for respondent. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

COL/T, Circuit Judge. This pétition for revision présents the single 
question whether the District Court erred in allowing priority in the 
sum of $300 to the claimant, Thomas H. Barden, as a traveHng sales- 
man, employed by the bankrupt, the New England Thread Company. 
Among the debts entitled to priority under section 64b of the Bank- 
ruptcy Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3447], as amended June 15, 1906, c. 3333, 34 Stat. 267 [U. S. 
Comp. St. Supp. 1907, p. 1034], are: 

"(4) Wages due to workmen, clerks, traveling or city salesmen, or servants 
which hâve been earned within; three montlis before the date of the com- 
mencement of proeeedlugs, net to exceed three hundred dollars to each claim- 
ant." 

The District Court held, first, that Barden's compensation was 
"wages" within the meaning of this provision; and, second, that he 
was a "traveling or city salesman" within the meaning of this provi- 
sion. 

The contract under which Barden was employed reads as foUows : 

"Articles of agreement, made and entered into on the 5th day of December, 
A. D. 1905, by and between the New England Thread Co., a corporation law- 
fully existing and doing business in the city of Pavrtueket, county of Provi- 
dence and state of Rhode Island, liereinafter knovvn as the Urst party, and 
Thomas H. Barden of the town of Hyde Park, county of Norfolk and state 
of Massachusetts, hereinafter known as the second party. * * * 

"Witness: * * * That the second party agrées that he will during the 
terms of this agreement diligently and faithfully serve the first party, in the 
capacity of salesman in its business of manufacturing threads, tapes ànd 
other materials, and will therein perform the reasonable directions of said 
flrst party without disclosing any of the secrets of his employment or of said 
business to any person whatsoever. 

"And the second party furthormore covenants and agrées that he will de- 
vote ail the time necessary to the proper care of the trade in the territory men- 
tloned herein, and that during the term of this contract he will not engage 
in the sale or manufacture of threads or tapes or any other materials that the 
said first party may he making at the time, with any other concern. 

"And the said flrst party covenants and agrées that in rémunération for said 
services, it will pay to the second party, a commission of 5 per centum on 
ail sales made in the territory and to the class of trade mentioned below, 
said commission to be pald on the 20th of each month for shipments made dur- 
ing the previous month. 

"Sales of second party to be confined to the dry goods, notion and tailor 
trimming trade, in the following territory: The states of Maine, New Hamp- 
shire, Vermont, Massachusetts, Connecticut, Rhode Island, and cities of New 
York, N. Y., Syracuse, N. Y., Rochester, N. Y., Buffalo, N. Y., Cleveland, O., 
Nashville, Tenu., Brooklyn, N. Y., Oincinnati, O., Chicago, 111., Indianapolis, 
Ind. ; Pittsburg, Pa., Omaha, Neb., Kansas City, Mo., Denver, Col., Louisville, 
Ky., Memphis, Tenn., New Orléans, La., St. Joseph, Mo., Albany, N. Y., Alle- 
gheny, Pa., Camden, N. J., Dayton, O., Duluth, Minn., Elizabeth, N. J., Erie, 
Pa., Evansville, Ind., Grand Kapids, Mich., Harrisburg, Pa., Hoboken, N. J., 
Jersey City, N. J., Milwauliee, Wis., Minneapolis, Minn., Newark, N. J., Pater- 
son, N. J., Peoria, 111., Reading, Pa., Riehmoud, Va., Scranton, Pa., St. Paul, 
Minn., Toledo, O.. Trenton, N. J., Troy, N. Y., Utica, N. Y., Washington, D. 
C, Wilmington, Del., Wilkesbarre, Pa. 
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"Also' such otber territciry as may be decided upoii later, verbally or In 
writing, by the parties liereto. 

"This agreernent to become effective January Ist, 1906, and to remain in 
force for a period of two years from tliat date and tbereufter until termina ted 
by tliree mdnths vvritten notice from either party to tbe othér." 

The additional facts, as found by the référée, may be summarized 
as follows: 

Barden engaged an office at 77 Summer street, Boston, and gave 
to the business of the New England Thread Company his whole time. 
The Company sent out a trade circular announcing the engagement 
of Barden as its spécial représentative in the United States, and di- 
recting that ail orders should be sent to his Boston office to receive 
prompt attention, and further setting forth that his expérience was 
at the service of the trade, and would be used fully as much in the 
intereStS of the customers as of the company. Barden testiiàed that 
he had no other income from any source; that he sent a weekly list 
of sales in his territory to the company; that he was supplied by the 
company with a price list, from which he made his sales; that he was 
also supplied with a card bearing his name as spécial représentative 
in the United States of the New England Thread Company ; that he 
had eamed during the fîrst year of the contract $4,000, and expected 
to do very much better than this during the second year if the com- 
pany could hâve filled its orders. It also appeared that the office was 
hired by Barden personally, and the rent and ail other office expenses, 
such as stenographer, téléphone, and office supplies, were paid by him 
personally; and that the company in no way advanced him money for 
expenses. It further apppeared that Barden called at the factory of 
the comparty as often as once a month, and used full and unlimited 
discrétion as to when he was to travel and what routes to follow, and 
that he was not under the direction of any one employed by the com- 
pany. The itemized bill filed by Barden in connection with his proofs 
shows sales in widely différent parts of the United States on the same 
day ; and it follows from this, as the référée finds, "that many of thèse 
sales could not hâve been made by Barden personally, but must hâve 
been upon orders taken either by others or sent by mail to his office 
in accordance with the instructions in the trade circular." 

We will fîrst consider the question whether, upon the facts hère pre- 
sented, Barden can be fairly classed as coming within the category of 
traveling salesmen. 

A traveling sàlesman, as commonly understood, may be defined as 
a man who, travels about the country soliciting orders for goods, which 
orders are sent to his employer for approval. This is the primary serv- 
ice for which he is employed, and it measures the full extent of his 
responsibility. He is not employed or authorized to fix priées. He 
cannot pass upon the crédit or standing of customers. He does not 
coUect accôitnts. He is not responsible for the quality, condition, or 
delivery of the goods. He makes no personal contracts, and he has 
no other interest in the sales than his compensation for those which 
are approved by his employer. But, while the field of service and re- 
sponsibility of traveling salesmen is limited, the agreements which 
they make with their employers vary greatly in such détails as the- 
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fonn of compensation, the extent of territory, and ïn many other par- 
ticulars. A traveling salesman may be paid a fixed sum per day, week 
or month, or a yearly salary, or a commission on the amount of goods 
sold, or both a fixed sum in the form of wages or salary, and, in ad- 
dition thereto, a commission on the amount of goods sold when the 
sales exceed a certain amount. The territory assigned to him may be 
confined to a single city or state, or it may cover many cities or states. 
Commonly, the employer pays the salesman's expenses, but sometimes, 
especially if he works for a commission, he pays his own expenses. 
Sometimes the employer has a list of customers, and the salesman re- 
ceives a commission upon ail orders sent in by those customers. Some- 
times he is allotted a certain territory, and he receives a commission 
upon ail sales which are sent in from that territory. In some cases 
the employer may direct the routes he is to travel, and in other cases 
the salesman chooses his own routes. Sometimes the salesman sends 
the orders directly to his employer, and sometimes the customers them- 
selves send in the orders to the employer. 

We do not think any of thèse détails takes a man out of the cate- 
gory of traveling salesman, because, under ail thèse différent arrange- 
ments, the service and responsibility of the salesman are substantially 
limited to the obtaining of orders in a certain territory, and having 
them sent to his employer. Tested by this rule, we think that Barden 
was a traveling salesman. The contract shows that he was hired as 
a "salesman," that his service was confined to a certain territory, and 
that his responsibility began and ended with the obtaining of orders 
in that territory from a price list furnished by the company, and hav- 
ing them sent in to his employer. That some of thèse orders were not 
solicited by Barden personally, but must hâve been taken, as the réf- 
érée finds, "either by others or sent by mail to his office in accord- 
ance with the instructions in the trade circular," is not a circumstance 
which is sufficieut to take Barden out of the category of traveling sales- 
man, since a traveling salesman is sometimes entitled to commissions 
upon ail the orders which are sent in from his allotted territory. Nor 
do the other facts, that Barden had an office in Boston and paid the 
expenses incident thereto, that ail orders were first sent to this office, 
and that in the trade circular sent out by his employer he was called 
"its specially authorized représentative in the United States," change 
in any material way the real character of the service for which he was 
employed. 

The remaining question is whether the word "wages" in any wa}' 
limits the class of traveling salesmen who are included within vhis 
provision of the bankriiptcy act. If this provision had been restricted 
to "workmen" and "servants," it might perhaps be urged that "wages" 
should be con,strued in its narrow and popular sensé as meaning the 
payraent of a fixed sum per day, week, or month for manual labor. 
or other labor of a menial or mechanical kind. But since this provision 
also includes "clerks" and "traveling or city salesmen," if we construe 
"vi'ages" in this narrow sensé we necessarily limit the opération of 
the statute to those clerks and traveling salesmen who happen to be 
paid for their services in a particular way ; in other words, the ques- 
tion of préférence is made to turn upon the mode of payment rather 
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than upon tlie kind of service rendered. The resuit would be that a 
clerk who was paid a fixed sum per day, week, or month, which during 
the year amounted to $1,000, would be entitled to a préférence, while 
a clerk who was paid this sum in the form of a yearly salary would 
be excluded; and, further, a traveling salesman who was paid a fixed 
sum of $100 or $500 a month would be entitled to a préférence, while 
a traveling salesman who only earned from $30 to $40 per month in 
the form of commissions would be excluded. It is plain, therefore, 
that "wages" must be construed in its broader and more gênerai sensé 
as meaning compensation for services rendered, since to hold other- 
wise would lead to glaring inconsistencies and manifest injustice. 

There is a gênerai argument of some force which has been brought 
to our attention against any construction of this provision which 
would include the présent claimant. This argument is that Congress 
intended by this provision to carry out the policy of the law of giving 
a préférence to those who serve in a subordinate or menial capacity, 
and who ate therefore presumCd to be dépendent upon their earn- 
ings for their présent support; and, sucli being the intention of 
Congress, this provision should not be held to cover the case of a man 
who earns $4,000 a year as commissions for selling goods. While 
this argument is plausible, it will not bear analysis. Had Congress 
intended to give a préférence only to a subordinate class of clerks and 
traveling salesmen, it should hâve so framed the statute as to limit 
the préférence to clerks and traveling salesmen who received a com- 
paratively small compensation for their services, and should not hâve 
used language which applies equally to ail classes of clerks and travel- 
ing salesmen, without regard to the amount of their rémunération. 

The decree of the District Court allowing the preferred claim of 
Thomas H. Barden is affirmed, with costs for Thomas H. Barden, the 
respondent, in this court. 



UNITED STATES v. BERNAYS et al. 

(Circuit Court of Appeals, Eighth Circuit. Februai-y 28, 1908.) 

No. 2,531 (suit 1,797). 

1. CusTOMs 0UTIES— Glassifioation— "Pkesonal Effects dp Persons Arriv- 

iNG IN THE United States." 

Tariflf Act July 24, 1897, c. 11, § 2, Free List, par. 697, 30 Stat. 202 [U. S. 
Comp. St. 1901, p. 1689], provides for "Personal effects of persons arriv- 
ing In the United States," with a proviso relating to "résidents of the 
United States returning from abroad." Ileld, that the flrst provision is 
only for Immigrants, and that the proviso concerna Americans only. 

2. Same. 

Tarife Act July 24, 1897, c. 11, § 2, Free List, par. 697, 30 Stat. 202 [U. S. 
Comp. St. 1901, p. 1689], provides in its final clause for the exemption from 
duty of "one hundred dollars in value of articles purchased abroad by 
* * * résidents of the United States, * * • upon their retum." 
Held, that this privilège does not extend to articles which are not personal 
effects, such as the "wearing apparel, toilet articles," etc., speclfled in the 
preceding portion of the paragraph, and that pictures, chairs, tables, and 
other small triukets brought in by an American résident are therefore not 
withln the paragraph. 
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8. Statutes— Construction of Pkoviso. 

A proviso should be construed with référence to the suliject-tnattei' 
of tbe sentence of wliich it forms a part, unless it clearly appears to be 
designed by the Législature for a broader or more independent opération. 

4. ApPEAL— ASSIGNMENTS OP EeKOR— PlAIN EbKOR NOT AS.SIGNED. 

The Insufflcleucy of an assignaient of errors may be dlsregarded where 
the question not raised lies at the very threshold of a case, and Is neces- 
sjirily involved In the assignment of errors as flled ; or, even If a plaln 
error bas been eommltted, it should be noticed, though not assigned. 

Appeal from the Circuit Court of the United States for the East- 
ern Ôistrict of Missouri. 

The case as presented on this appeal involved considération of No. 
11 of the rules of the United States Circuit Courts of Appeals, 150 
Fed. xxvii, 79 C. C. A. xxvii, the pertinent part of vvhich reads as 
foUows : 

"11. Assignment of Errors. The * * * appellant shall file * • * 
an assignment of errors, whlch shall set out separately and partlcularly each 
error asserted and intended to be urged. * * » Errors not assigned ac- 
cordlng to thls rule wlU be disregarded, but the court, at its option, may no- 
tice a plain error not assigned." 

Truman P. Young (Henry W. Blodgett, U. S. Atty., and Edward 
P. Johnson, on the brief), Asst. U. S. Atty. 

Joseph H. Zumbalen (Clinton Rowell, on the brief), for appellees. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAMS, Circuit Judge. A. C. Bernays, the intestate, prior to his 
death and while a résident of the United States, brought in from Yo- 
kohama when returning from a foreign tour certain articles of mer- 
chandise consisting of pictures, chairs, tables, and some other small 
trinkets, none of which are embraced within the terms "wearing ap- 
parel, articles of personal adornment, toilet articles, and similar person- 
al effects." The surveyor of customs at the port of St. Louis, where 
entry was made, denied free entry because the merchandise was not 
brought in on the same ship with the importer, and because no 
claim of exemption was made at or before the time of entry. Pro- 
test against the déniai of the claim foUowed in due time. This 
protest was heard by the Board of General Appraisers, and resulted 
in an order sustaining the ruling of the surveyor. In an appro- 
priate proceeding instituted in the court below to secure a review 
of the order of the Board of General Appraisers, the Circuit Court 
reversed its décision, and directed the surveyor of customs to re- 
liquidate the entry, and admit the merchandise free of duty. From 
that judgment an appeal was duly prosecuted to this court. 

Whether the imported articles should hâve actually accompanied 
the importer upon the same ship upon which he returned to this 
country or whether the claim of exemption should hâve been made 
at or prior to the date of entry of the merchandise are questions 
which do not necessarily concern us. In the view we take of the 
underlying question, whether under the provisions of paragraph 697 
of section 2 of the. tariff act of 1897 (30 Stat. 194, 202 [U. S. Comp. 
St. 1901, p. 1689]), any merchandise as distinguished from wearing 
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apparel and personal effects is exempt from duty, thèse încidental 
questions become immaterial. Objection is made to our considération 
of this fundamental question because of an insufficient assignaient 
of error, but as it lies at the tlireshold of the case its considération, in 
our opinion, is necessarily involved in the assignment of errors as 
filed, and even if it were not it seems that a plain error has been 
committed which under our fuies we may and ought to notice. 
The section and paragraph in question reads as follows: 

"Sec. 2. Tbat on and after the passage of this act unless otherwise special- 
ly pi'ovided for In this act, the following articles when Imported sliall be ex- 
empt from duty ♦ * * Paragraph 697. Wearlng apparel, articles of Per- 
sonal adornment, tôllet articles and slmilar personal effects of persons arriv- 
Ing in the United States ; but this exemption shall only inelude sueh articles 
as aetually accompany and are in the use of and as are necessary and appro- 
priate for {he wéar and use of such persons, for the immédiate purposes of the 
journey and présent eomfort and convenience, and shall not be held to apply 
to merehandise or articles intended for other persons or for sale: Provided. 
that In case of résidents of the United States returuing from abroad ail wear- 
lng apparel and other personal effects talien by them ont of the United States 
to foreign countries shall be admitted free of duty without regard to their 
value upon their Identity belng established under approprlate rules and régu- 
lations to be prescribed by the Secretary of the Treasury, but no more thaii 
one hundred dollars in value Of articles purchased abroad by such résidents 
of the United States shall be admitted free of duty upon their return." 

Various views hâve been entertained of the meaning of this para- 
graph by the Board of General Appraisers, the Secretary of the 
Treasury, and the Attorney General. Some hâve expressed the 
vievif that the articles purchased abroad by résidents of the United 
States and brought with them to this country when returning must 
consist exclusively of wearing apparel, articles of personal adorn- 
ment, toilet articles and similar personal effects, in order to be en- 
titled to free entry. G. A. 5,114 (T. D. 23,636), and T. D. 23,891. 
Others hâve held that any articles purchased abroad, whether per- 
sonal effects like those just mentioned or any other kind of merehan- 
dise are exempt from duty when brought in by a returning traveler 
résident of this country to the extent of $100 in value. Opinions of 
Attorneys General, vol. 25, p. 93. 

The District Court of the Northern District of California in United 
States V- Harts, 131 Fed. 886, 889, held in efïect that a return- 
ing resident's right to exemption from duty is limited to his per- 
sonal effects. The Circuit Court of Appeals of the Second Circuit 
in United States v, One Pearl Necklace, 111 Fed. 164, 171, 49 C. C. 
A. 287, ,$6 L. R. À. 130, construed paragraph 697 as exempting arti- 
cles from duty according to the citizenship of the persons bringing 
them into the country. The case holds that foreigners when coming in- 
to our ports may bring with them, duty free, ail necessary and appro- 
prlate wearing apparel, articles of personal adornment, toilet articles, 
and similar personal effects, but restricts the right of our own citizens 
when returning home to. bring back free of duty whatever of wear- 
ing apparel, etc., they carried out of the country when they left it, 
and in addition thereto articles purchased abroad not exceeding the 
value of $100; but that court apparently expresses no opinion as to 
what kind of articles so purchased abroad can be brought in free of 
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duty. Thèse varying views suggest some difficulty in the question, 
but afford us no controUing authority or any very definite guide. We 
must therefore approach the question anew and try to reach its true 
solution. 

We notice at the outset that the only subject of considération in 
the paragraph in question (certainly until we reach the last three lines) 
is wearing apparel and personal effects, such as ordinarily constitute 
the baggage of a passenger. A studied effort seems to be manifest 
to limit the paragraph to that subject, not only by répétition of the 
thought in one way or another, but by words directly excluding mer- 
chandise from its contemplation. How far and on what conditions the 
particular articles specified as "wearing apparel, articles of personal 
adornment, toilet articles, and similar personal effects," when im- 
ported into the United States, should be exempt from duty seems to 
hâve been the only subject of considération. The fîrst part of the 
paragraph lays down a gênerai rule permitting ail persons coming 
into this country from abroad to bring with them, free of duty, ail 
necessary and appropriate wearing apparel, etc., without any limitation 
as to value. As frequently appears in législative acts, an exception 
was deemed necessary, and a proviso was added to the effect that rés- 
idents of the United States returning from abroad might bring in free 
of duty ail the wearing apparel and personal effects (still dealing with 
the gênerai subject under considération) which they took out of the 
country when they went abroad, and then foUows the clause now 
particularly under considération: "But no more than one hundred 
dollars in value of articles purchased abroad by such résidents of 
the United States shall be admitted free of duty upon their re- 
turn." There seems to be manifest in this législation a disposition 
to encourage a class of désirable immigrants by permitting them 
to bring into the country free of duty any quantity of wearing 
apparel and personal effects necessary and appropriate for their jour- 
ney and for their immédiate comfort and convenience; and we agrée 
with the Circuit Court of- Appeals of the Second Circuit in United 
States V. One Pearl Necklace, supra, that in view of the proviso 
the first portion of the paragraph makes provision for immigrants 
only, and that the latter portion contained in the proviso concerns 
our own résidents exclusively. But whether the paragraph be for 
the benefit of one or the other of thèse classes we think its subject- 
matter — that which engaged the législative attention — was wearing 
apparel and personal effects, and certainly not merchandise. The 
words "articles purchased" found in the proviso hâve immédiate 
and natural relation to the subject of the législation upon which 
the attention of Congress was centered, and should, in our opinion, 
be limited to it. United States v. Scruggs, V. & B. Dry Goods 
Co. (C. C. A.) 156 Fed. 940. This conclusion is in harmony with 
the gênerai rule that a proviso should be construed with référence 
to the subject-matter of the sentence of which it forms a part unless 
it clearly appears to be designed by the Législature for a broader 
or more independent opération. Suth. Stat. Constr. § 233 ; Savings 
Bank v. United States, 19 Wall. 237, 236, 22 L. Ed. 80 ; Boston Safe 
Peposit & Trust Co. v. Hudson, 68 Fed. 758, 15 C. C. A. 651. It 
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cannotjbe that Congress intended the proviso in question as an in- 
dependent grant of a privilège to returning résidents to bring in 
free from duty any kind of mercliandise tiiey might purchase abroad. 
Such an interprétation of tlie tariff act seems entirely inadmissible. 
Unless the words "articles purchased abroad" are limited to the 
subject-matter of the particular paragraph in which they appear, 
confusion and repugnancy would characterize the whole act. Many 
if not ail kinds of merchandise are in some paragraph made sub- 
ject to a spécifie duty. Accordingly, unless the limitation just sug- 
gested is right, the paragraph under considération' would author- 
ize a returning résident to bring in, duty free, any kind of merchan- 
dise which he might purchase abroad of the limited value of $100 
while another paragraph might impose a spécifie duty upon the 
same merchandise. Such repugnancy should be avoided if any other 
reasonable construction can be found. Savings Bank v. United States, 
supra. We think, as already indicated, that the true interprétation 
of the paragraph in question limits the articles, which may be brought 
into this country free of ^duty by résidents returning from abroad, 
to ail the wearing apparel and other personal effects originally tak- 
en by tbem out of the United States without regard to their value, 
and to other articles of wearing apparel, and similar personal ef- 
fects which may hâve been purchased abroad by them not exceeding 
in value the sum of $100. The articles brought in by the importer in 
this case did not fall within either of the classes just mentioned. As 
a resuit they were not entitled to free entry. The judgment of the 
Circuit Court is reversed, with directions to affirm the judgment 
of the Board of General Appraisers, and to take such other action 
as the case requires not inconsistent with this opinion. 



O'LEARY V. UNITED STATES. 
(Circuit Court of Appeals, First Circuit. December 17, 1907.) 

No. 727. 

1. WiTNESsES— Disqualification by Pebjuey— Construction of Statute. 

Under Rev. St. § 5392 LU. S. Comp. St. 1901, p. 3653], wliicli, after de- 
fluing the crime of perjury and prescribing the punishmeut therefor, pro- 
vides that the person committing the offense "shall moreover thereafter 
be incapable of giving testimony in any court of the United States until 
such time as the judgment against hiin is reversed," the incapacity at- 
taches only to persons who hâve been convieted under that section. 

[13d. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 
108-114,] 

2. Ckiminal Law— Review on Appeax— Rulings on Admission of Evidence. 

The action of a trial court in adrnitting testimony over objections will 
not ordinarlly be reviewed by an appellate couit, where neither the pur- 
pose of the testimony nor the ground of the objections is shown by the 
record. 

8. Obimïnal Law— Insteuctions— Applicability to Issues. 

On a trial for perjury, the refusai of the court to state in its charge 
the rule requiring two witnesses, or one witness and corroborating cir- 
cumstances, to establish the material facts eharged, was uot error, where 
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the only facts averred, not established beyond controversy, related to tlie 
question of intent ; the only real issue being as to whether défendant 
testified knowingly and intentlonally or through mistake, to which issue 
tlie rule could not apply. 

In Error to the District Court of the United States for the District 
of Massachusetts. 

Harvey H. Pratt (James E. Cotter and Joseph P. Fagan, on the 
brief), for plaintiiï in error. 

Wihiam H. Lewis, Asst. U. S. Atty. (Asa P. French, U. S. Atty., 
on the brief), for the United States. 

Before COET, PUTNAM, and LOWELE, Circuit Judges. 

PUTNAM, Circuit Judge. The plaintiiï in error was indicted for 
perjury under section 5392 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3653]. This is the gênerai provision of the statutes of the 
United States with référence to prosecutions for perjury. In this 
particular case the perjury was in connection with the naturalization 
of one Holmes. By the record of the court where Holmes was natural- 
ized, it appears that the proceedings, including O'Leary's affidavit, 
were on the llth day of January, 1904. The indictment allèges that 
O'Leary made oath that he had known Holmes for over five years 
next preceding the llth day of January, "during which time," as it 
further allèges O'Leary also made oath, "he, the said Holmes, had re- 
sided in Boston, in said district." It continues further: 

"Whereas, in truth and in fact he, the said O'Leary, had not known the 
said Holmes for said five years, and said Holmes had not resided in Boston 
during said time, ail of which he, the said O'Leary, at the time he so deposed, 
swore, declared, and testified as aforesaid, then and there well knew." 

It appeared by the testimony of Holmes and his wife that they ar- 
rived together in the United States on the steamship Altonia on April 
15, 1900; and they also both testified that they went to a friend of 
Holmes, Margaret Brown, at 107 Union Park street, Boston. The 
records of the immigrant inspecter which were put in the case conform 
to that statement, even to the extent that the name and résidence of 
the person whom Holmes and his wife were to join were given as "one 
Margaret Brown, Union Park street, Boston." Therefore there can 
be no question that Holmes and his wife were not in the country until 
1900. O'Leary testified in his own behalf, and undertook to give the 
détails of the beginning of his acquaintance with Holmes. He made 
no assumption that he knew Holmes before Holmes arrived in the 
United States ; but he gave the place and time where and when he first 
met him as Roxbury in 1898 or 1899. 

The first question arises from the claim that, if O'Learj' resided at 
Boston at any time during the five years to which the indictment re- 
lates, then the portion of the indictment which allèges that he had not 
resided in Boston during said time was disproved. It is true that 
the spécifie words which should hâve been used were more properly 
"during the whole of said time," or "for said time" ; the latter being 
the form usually found in indictments of this character. However, the 
allégations that O'Leary testified that he had known Holmes for five 
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yearS preceding the llth day of January, 1904, and that he had not 
known him for said five years, were material, and, inasmuch as the 
jury returned a gênerai verdict, they certainly found enough to sustain 
the judgment; so that, whatever might hâve been the resuit if there 
had been anything in the nature of a spécial demurrer or a motion to 
strike out, no error can be assigned on this account on this record. 

On the same day on which O'Leary was tried, Holmes had pleaded 
guilty to an indictment based, as we understand, on section 5425 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 3669]. He was there- 
upon offered as a witness by the United States, but O'Leary seasonably 
objected to his giving any testimony on the ground that, being guilty 
of perjury, he was disqualified by the closing words of section 5392 
of the Revised Statutes, which, after directing the punishment to be 
imposed on one convicted thereunder, adds that he "shall moreover 
thereafter be incapable of giving testimony in any court of the United 
States until such time as the judgment against him is reversed." No 
reasonable construction of this statute according to the usual rules of 
interprétation would resuit in holding that this incapacity attached to 
any one who had not been found guilty of the offense under section 
5392 in accordance with the fprms of the law. That such incapacity 
could be set up in connection with merely proof of the facts required 
to convict under that section would be contrary to the universal prac- 
tice under the circumstances contemplated by that and analogous stat- 
utes. Moreover, the word "thereafter," which the plaintifï in error 
failed to bring to our attention, makes it entirely plain that a convic- 
tion must précède the incapacity. 

It appears that a séries of questions of which the foUowing was one, 
and ail of which were of the same gênerai character, were proposed 
on the cross-examination of O'Leary, namely: "Q. Are you on any 
other naturalization paper ?" His counse! objected to this question, 
without assigning any reasons therefor. This objection was overruled, 
and the witness answered, "Yes"; and the examination went on, sub- 
ject to like objections, the witness stating that he had been on 10 or 
15 such papers. The record does not explain why this testimony was 
sought for by the United States, nor the grounds of the objections. 
Various reasons, for calling out the testimony and for objecting to it 
may be surmised ; .. but, unless an appellate tribunal can read frqrn the 
record the pros and cons beyond mère surmise, it is well settled that 
justice alike to the court below and the party appealed against does not 
permit it to go into spéculations in référence thereto. This rule has 
iaeen so often stated by us that we feel no hésitation in applying it to 
this case, and in holding that thèse gênerai objections do not require 
any attention from us; 

The closing alleged error is based on a request for instructions as 
follows: 

"It is not enough to convict the défendant if the jury believe the testimony 
of the witness Holmes to be true. The government must présent another 
witness to the rpaterial facts stated by the witness Holmes In the case at bar, 
or strong corroboratlve circumstances." 

The rule on this topic is sufficiently stated in section 237 of Green- 
leaf's Evidence and the notes thereto. It does not apply to ail the facts 
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alleged in an indictment. Commonwealth v. PoUard, 12 Metc. (Mass.) 
223, 228; 3 Bishop's New Criminal Procédure, p. 423. In this par- 
ticular case it could not hâve been needed in connection with the length 
of time that Holmes had been in the United States, because that was 
proven alike by Holmes and his wife, supported by indubitable évi- 
dence from the records of the immigrant inspector; nor as to the 
length of time during which O'Leary, the plaintiff in error, had known 
Holmes, because he testified himself, as we hâve shown, that his ac- 
quaintance commenced in the United States, so it could not /hâve gone 
back of April, 1900. It is difficult to comprehend to what particular 
facts of this case the rule reUed on could apply. It seems beyond ques- 
tion that what was testified by O'Leary at the time Holmes was nat- 
urahzed was not in accordance with the facts ; so that the real issue was 
apparently only one of intent or forgetfulness on the part of O'Leary, 
and not in any sensé a.s to anything to which corroborative proofs 
would relate. If this point is to be relied on, this difficulty should hâve 
been cleared up both to the trial court and to us. AU the matters to 
which the rule of corroboration could apply were, so far as we can see, 
beyond question, as we hâve pointed out. 

We believe this covers ail the points brought to our attention. 

The judgment of the District Court is affirmed. 



ROGERS et al. v. PETRIFIED BONE MINING CO. et al. 
(Circuit Court of Appeals, ïhird Circuit. February 6, 1908.) 

No. 4. 

1. Writ of Ebrok — Review— Presumptions — Verdict. 

"Where, in an action to recover !f4,T<>8.42 as tbe unpaid balance of the 
priée of certain phosphate, defendïiuts clainied a breach of warraiity, and. 
though admitting that they had received the full market priée for the 
phosphate from thelr vendees, clainied that they had been enabled to do so 
only by surrenderiug a claim against such vendees for 85,747, and the jury 
found for plaintiffs for $4,154.73, it would be assumed that the jury found 
that défendants had surreudered no valuable claim against their vendees, 
but that they had realized with in $600 of the luarket price. 

[Ed. Note. — For cases in point, see Cent. I)ig. vol. 3, Appeal and Error, 
§§ 3755-3761.] 

2. Same— -Admission of Evidenck— Préjudice. 

Where, in an action for the uiipald part of the price of certain phos- 
phate, défendants pleaded breach of an express warranty of quality, de- 
fendants were not prejudiced by the allowance of évidence that the phos- 
phate was not sold by them to their vendees, but was takeii by the latter 
pursuant to the terms of a settlenient, the ternis of which the answer did 
not disclose. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 3, Appeal and Error, 
|§ 4153-4160.] 

3. WiTNESsES— Cross- Examin ation— Scope . 

Where, in an action for the price of phosphate, défendants clalmed a 
breach of warranty of quality, and a witness testlfled In chief that thç 
cargo was of "no value," it was proper to show on cross-examination that 
purchasers from défendants accepted the cargo, and that it was regarded 
as having value in a settlement betvveen them. 

[Bd, Note. — For cases in point, see Cent. Dig. vol. 50, Wltnesses, §§ 
031-948.] 
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4. Sales— Damages— Evidence— Settlbment. 

Where, after the salling oï a vessel with a cargo of phosphate soM by 
plaintiffs to défendants, it was discovered that the phosphate dld not com- 
ply with a warranty of quality, but défendants indueed their vendees to 
accept the same, and made a settlement with them therefor, évidence of 
the settlement was admissible to S'how the extent of défendants' damage 
by the breach of warranty. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 43, Sales, §§ 12T1-1274.] 

5. Weit ce Ebrok— Scopb oe Eeview — Fédéral Coubts— Denial oe New 

Teial. 

Refusai to grant a new trial Is not assignable for error in fédéral conrts. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 3864.] 

In Error to the Circuit Court of the United vStates for the Eastern 
District of Pennsylvania. 

For opinion below, see 150 Fed. 445. 

John Houston Merrill and John Scott, Jr., for plaintiffs in error. 
James Collins Jones, for défendants in error. 

Before DALLAS, GRAY, and BUFEINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the Petrified 
Bone Mining Company and two other companies (hereafter styled 
plaintiffs) jointly brought suit agâinst George H. Rogers and others, 
doing business as Rogers, HoUoway & Co., plaintiffs in error (here- 
after styled défendants) to recover $4,708.42, being the unpaid balance 
on contracts for the sale of phosphate by said companies to said Rog- 
ers, Holloway & Co. The phosphate in question was delivered to the 
latter at Pensacola, Fia. ; they paid for it in part, and shipped it by the 
steamships Euterpe and Aristea to Venice. On analysis, but after she 
sailed, the cargo of the Euterpe was found to be below the contract 
warranty. Rogers, Holloway & Co. had sold both cargoes to Ma- 
rinoni & Co., dealers at Venice, who, as testified by Francisco Mari- 
noni, accepted the entire cargo, and paid for it in part. They refus- 
ed to pay the balance, alleging the phosphate was below the guarantee 
of the défendants to them. A written settlement, dated February 3, 
1903, was made between Rogers, Holloway & Co. and Marinoni & 
Co., by which the latter settled for the cargoes of both vessels. In 
the présent suit the défendants not only contested plaintiffs' balance 
of $4,708.43 sued for but claimed to recover, by reason of damages 
sustained by breach of warranty, a certified balance of $13,756.09. 
This balance, as appears from défendants' spiecial plea, which counsel 
during the trial stated they would stand on, was reached on the basis 
stated therein, "that the fair market value of the entire shipment, if in 
accordance with the contract, would hâve been twenty-five thousand 
five hundred and twelve and ^'/loo dollars ($25,513.17), whereas, in 
point of fact, the value of the phosphate actually shipped by the plain- 
tiffs by the steamship Euterpe, and being the subject-matter of this 
suit, was not in excess of the amount of twelve thousand seven hun- 
dred and fifty-six and 'Ao» dollars, and * * * the défendants 
hâve on this account suffered loss and damage to the amount of twelve 
thousand seven hundred and fifty-six and Vioo dollars ($13,756.08), 
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being the différence between the fair market value of the phosphate 
rock agreed to be furnished by the plaintiffs under the contract in 
suit." On the trial it appeared that about the time of thèse transactions 
there was a considérable fall in the price of phosphate, and it was con- 
tended by plaintiffs that défendants had received the full market price 
of phosphate of the warranted quality when the settlement in question 
was made. The contention of the parties was thus stated by the court: 

"There is other évidence hère that, as a matter of fact, this rock was sold 
by the défendants for eight pence per unit in the market of Venice at that 
time. The défendants say: 'That is true, but the reason why it was sold 
at eight pence per unit of phosphate was because we had to glve up some 
other valuable tliing, some other valuable claim we had against Marinoni, 
who paid that amount to us; and, as a matter of fact, that was not the meas- 
ure of the marl^et value of that inf erior rock, because while he was apparently 
paying us eight pence per unit he was gettlng from us a very valuable con- 
cession, which really was worth to us $5,747 — a claim we had against him ; and 
that was the reason why he agreed to pay us eight pence per unit for this 
inferior article that we claim was actually worth nothing." 

Not only was no objection or exception taken to the submission to 
the jury of the bona fides of this settlement, but such submission was 
requested by Rogers, Holloway & Co. in their point which the court 
aifirmed, viz. : 

"If the jury flnd that the settlement made by the défendants with their buy- 
er in Venice was made in good faith, was necessary under the circumstances, 
and that the actual resuit of it was to mlnimize the loss and damage suffered 
by the défendants by reason of plaintiffs' breach of warranty, the défendants 
are entltled to set off against plaintiffs' claim the amount of loss actually suf- 
fered by défendants in such settlement." 

The verdict being in favor of the plaintiffs for $4:,154.73, it must be 
assumed the jury found that défendants surrendered no valid claim 
against Marinoni & Co. in the settlement, and that in such settlement 
they realized within $600 of the market price, by which sum the ver- 
dict reduced the plaintiffs' contract balance of $4,708.43. The first 
assignment is : 

"Because the learned Judge erred in admittlng the évidence responsive to the 
following question of counsel for plaintiff and in overruling the objection of 
oounsel for défendant thereto: Q. Your firm, as a matter of fact, did sell the 
phosphate rock that was shipped to Venice on the steamship Euterpe to 
Marinoni & Company, did they not? I mean the shipment which we are now 
discussing. Mr. Scott: I object to that on the ground that where an article 
has been sold on an express warranty, and there bas been, as has been proved 
hère, a breach of that warranty, that évidence is inadmissible to show what 
we did with the article afterwards. I object to it unless it is limited to the 
date of November, 1902. (Objection overruled, exception noted for défendant 
by direction of the court.)" 

By it the défendants now seek to convict the court below of error in 
not excluding ail évidence of this settlement. But in point of fact the 
assignment does not raise the question sought to be raised in brief and 
argument. The answer of the witness Rogers to the question com- 
plained of merely was that the cargo was finally taken by Marinoni, 
"but was not sold; we made a settlement with them." Such answer 
did not disclose the terms of the settlement and did the défendants no 
harm. In point of fact, the invoice, which did embody the settlement, 
158 F.— 51 
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hâd beèn already ruled out by the court, and when it was offered later 
by the plaintiffs there was no objection or exception by tlie défendants 
to its admission. Moreover, the question was clearly proper on cross- 
examination. The witness had in chief made the broad statement that 
the cargo was of "no value whatever," which answer it' was mani- 
festly proper to contradict or qualify on cross-examination by the fact 
that the cargo had proven to be'of value in the settlement. But it was 
also admissible on other grounds. The cargo was accepted by Mari- 
noni & Co. and it was not in the pOwer of défendants thereafter to sell 
it; they alleged, moreover, there was no market or rnarket value for 
it, and the loss they incurred in this settlement was one way of showing 
the damage sustained. In view of the pleadings, the position assumed 
by couiisel during the trial, and the fact the défendants could not sell 
the cargo by reason pi its acceptance by Marinoni & Co., we are clear 
no error was committed in admitting proof of the settlement. Its ad- 
mission was necessary to an adjustment of the respective rights of the 
parties. The complaint of the défendant is in reality against the ver- 
dict of the jury, and this, by the second assignment, it seeks to set aside. 
But the authorities— Pomeroy v. Bank of Indiana, 68 U. S. 592, 17 L. 
-Éd. 638; Railway Company v. Heck, 103 U. S. 120, 26 L. Ed. 58; 
South Penn Oil Company v, Latshaw, 111 Fed. 598, 49 C. C. A. 478— 
are too overwhelmingly against it to justify a discussion of the prin- 
ciple that refusai to grant a new trial cannot be assigned for error. 
Accordingly, the judgment of the court below is afSrmed. 



FARBENFABRIKEN OF BLBERFELD CO. v. BERINGER. 
(Circuit Court of Appeals, Third Circuit. January 29, 1908.) 

No. 43. 

1. LlBEL AND SLANDER— OONSTBUCTION OF PaBLICATION— WhEN QUESTION POB 

THE CODBT. 

In an action for lit)el, where the designating or descriptive %tords in tlie 
alleged libelous publication are not equivocal. and there is no évidence 
from which it could- be reasonably inferred that they were actually in- 
tended or Understood to apply co plaintiCf, the question Is one of law, and 
the court may properly instruct the jury that they dld not apply to plaln- 
tiff. 

l'Eu. Note.— For cases lu point, see Cent. Dig. vol. 32, Libel and Slander, 
« .360.] 

2. ÀPPEAL AND EBROE— REVIEW— HaRMLESS ERBOB. 

In an action for libel, the good faith of the défendant is iminaterial, 
except as it inay alïect the question of damages recoverable, and wliere 
the jury has found that there was no libel, the exclusion of évidence offer- 
ed by plalntiff to show want of good faith was not prejudicial even if er- 
ror. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 4190.1 

3. Libel AND Si.ANDEB— Action by Corporation— Damages. 

lù an action by a corporation for either slander or libel, the question 
of the right to recover compensatory damages dépends upon whether or 
not plaintifC has suflfered damage to its b\isiness. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Libel and Slandei-, 
§§ 343-345.] 
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4. SaME — EVIDKNCE — JaSTIFICATION. 

Evidence niay propei'ly be recel ved in an action for libel in support of a 
plea of justification, although it goes to only a part of the alleged libelous 
matter wliere tlie parts are severable. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Robert H. McCarter, for plaintifï in error. 

Thomas B. Hall and Gilbert Collins, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON,- Circuit Judges. 

DALLAS, Circuit Judge. In the Circuit Court for the District of 
New Jersey, the plaintiff in error (a corporation) brought an action 
against the défendant in error to recover damages for defamation, and 
in conformity with the unquestioned practice in the courts of the state 
of New Jersey, a count for slander and a count for libel were united in 
the déclaration. The count for slander alleged the oral publication of 
certain words averred to be defamatory, and the charge of libel was 
based upon the subséquent printed publication of the address in which, 
as alleged, those words had been spoken. After a demurrer to the 
count for libel had been overruled, and the pleading which ensued had 
terminated in a joinder of issue upon both counts, the cause was tried 
before a jury, a verdict of "not guilty of either libel or slander" was 
rendered, and judgment was entered for the défendant. Thereupon a 
writ of error was sued out, and the case thus brought to this court will 
now be decided upon the points submitted in the brief of the plaintiff 
in error, without referring in détail to the 35 spécifications, or pausing 
to consider the objections which hâve been urged against some of them. 

1. The court below did not exclude portions of the article which was 
averred to be defamatory from the considération of the jury. On the 
contrary, the jurors were told that they should read the whole of it, and 
the instruction that certain parts clearly did not refer to the plaintiff. 
and therefore could not be either slanderous or libelous of and concern- 
ing it, was correct both in fact and in lavi^. An innuendo cannot alter 
the plain meaning of common words not shown to hâve been used or 
apprehended in a peculiar sensé, and as in this instance the designating 
or descriptive words ruled upon by the learned judge were not equivo- 
cal, and there was no évidence from which it could hâve been reason- 
ably inferred that they were actually intended or understood to apply 
to the plaintiff, the only question was one of law, and, as we hâve said, 
that question was rightfuUy and properly decided by the court. 

2. The objection to the admission of évidence of the significance 
which the défendant ascribed or meant to ascribe to the term "blood 
tax" need not be critically examined. It is enough to say of it that 
the record makes it manifest that even if that évidence might properly 
hâve been excluded, yet no substantial wrong was donc or in jury to 
the plaintiff occasioned by its admission. The connection in which 
thèse words were used shows plainly that they were directed against 
certain statutory enactments rather than against the plaintiff, who, in- 
deed, was charged with nothing more culpable in this connection than 
keeping within the letter of the law. 



804 158 FEDERAL EBPOETER. 

3. The rejection of the offer said by counsel for plaintiff in error to 
hâve been made "upon the theory that it tended to indicate the absence 
of good faith on the part of the défendant in uttering the slander" is 
now iinimportant. Good faith is not a material élément in a case such 
as this, unless, perhaps, as it may affect the measure or quantum of 
damages, and as the jury found that there liad been neither slander nor 
libel, the subject of damages was not reached. 

4. The doctrine at one time prévalent, that a corporation may neither 
recover nor be made liable for a tort, has long been exploded, and it is 
now settled that such a body may be injured by defamation, and there- 
fore can maintain an action for either slander or libel. But the hurt 
which a wrong afïecting réputation may do to a corporation is not co- 
extensive with that which it may inflict upon a natural person, and the 
legitimate constituents of compensatory damages are not necessarily 
the same in the one case as in the other. The words complained of by 
the corporation plaintiff in this instance were not slanderous in the 
légal sensé, unless they manifestly tended to préjudice it in its business, 
and this for the reason, which the familiar définition of slander sup- 
plies, that they did not impute either crime or disease, and their utter- 
ance was not shown to hâve caused any spécial damage. The spécifie 
wrong of libel is of greater scope, inasmuch as any written statement 
tending to incite to hatred, contempt, or ridicule may constitute it ; but 
as a corporation, from its nature, is incapable of being damaged by 
written any more than by spoken calumny, otherwise than in or through 
its business, the practical question under both counts was whether the 
complaining corporation in the présent case had been so damaged, and, 
as that question was fairly submitted to the jury, the fourth point of 
the plaintiff in error is without substantial merit. 

5. The court below did not err in receiving évidence in justification, 
because, as is contended, the pleas of justification went only to a part 
of the matter counted upon as defamatory. It is rightly conceded by 
the learned counsel who make this point that "the question in any given 
case is whether the parts are severable," and that question, when rais- 
ed upon the trial of this case, was, in our opinion, correctly disposed 
of by the learned judge, who, in deciding it, said : 

"I think a plea of justification may justify as to some of the languagc 
alleged to hâve been used, providing it is separable from the language not jus- 
tlfled, and I think It is in this case. I think the plea of justiflcati»n may 
stand as to the language to which It applies." 

The judgment of the Circuit Court is affirmed. 



HBROLD, Internai Revenue Collecter, v. BLAIR. 
(Circuit Court of Appeals, Third Circuit. January 28, 1908.) 

No. 48. 

INTERNAL EBVENUE— LiEGACY TAXES— CONSTRUCTION OF STATUTE. 

A testator, his son and others entered into a partnership in 1890, the 
partnershlp agreement providing inter alla that, in considération of a sum 
paid the testator by his son and other considérations moving from the; 
other parties, in case of the testator's death durlng the existence of the 
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partnership, it sliould not thereby be dissolvcd, but bis iuterest tberein 
sbould pass to and become vested in his son, and sbould remaini in the 
business, his son taliing his place. Testator dicd In 1899, during the part- 
nership term, leaving a will, by which he made the son bis residuary 
legatee. Beld, that bis interest in the partnership property passed to the 
son by contract based on a sufflcient considération, and not by the will, 
and became vested in the son on the making of the contract subject to de- 
feasance only in case testator lived beyond the partnership term, and 
that the property was not taxable under the war revenue act of .Tune IH, 
1898, e. 448, § 29, 30 Stat. 464 [U. S. Comp. St. 1901, p. 2307], as property 
"transferred by deed, grant, bargain, sale, or gift made or intenfled to 
take effect in possession or enjoymeut after the death of the grantor or 
bargainer," the purpose of which provision was to prevent the évasion 
of the tax imposed ou legacîes and distributive shares, which purpose 
could not be imputed to a contract made so long before its enactment. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Eor opinion below, see 150 Fed. 199. 

Harrison P. Lindabury, for plaintiff in error. 
James Byrne, for défendant in error. 

Before Dx\LLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The défendant in error was the plaintiff 
in an action brought to recover a sum of money paid by him as exécu- 
ter, as and for a tax levied (as claimed by the défendant) under section 
29 of the act of June 13, 1898, c. 448, .'30 Stat. 464, entitled "An act 
to provide ways and means tQ meet war expenditures, and for other 
Durposes." U. S. Comp. St. 1901, p. 2307. That section is in part 
as follows: 

"Sec. 29. That any person or persons having in charge or trust, as ad- 
niiuistrators, executors, or trustées, any legacies or distributive shares arising 
from Personal property, where the whole amount of such Personal property 
us aforesaid sliall exceed the sum of ten thousand dollars in actual value, 
passing, after the passage pf this act, from any person possessed of such prop- 
erty, either by will or by the intestate laws of any state or territory, or any 
])ersoual property or interest tberein, transferred by deed, grant, bargain, sale, 
or gift, made or intended to take effiect In possession or enjoyment after the 
death of the grantor or bargainer, to any person or persons, or to any body or 
bodies, polltic or corporate, in trust or otherwise, shall be, and hereby are, 
made subject to a duty or tax, to be paid to the United States, as follows — 
that is to say: Where the whole amount of said personal property shall ex- 
<!eed in value ten thousand and shall not exceed in value the sum of twenty- 
five thousand dollars the tax shall be: * * * " 

The tax in question was assessed upon tlie interest of De Witt 
Clinton Blair in a certain copartnership which had been created by 
articles dated April 18, 1890, between John L Blair, DeWitt Chnton 
Blair, James A. Blair, Oliver C. Ewart, and Clinton L. Blair; and 
the material clauses of those articles are: 

"(8) It is hereby mutually agreed that in considération of the mutual stipu- 
lations of thèse articles and for the further considérations of one hundred dol- 
lars ($100) paid by DeWitt 0. Blair (the receipt whereof is hereby acknowl- 
edged by said John I. Blair), and the love and afCectIon borne by the said 
John I. Blair to his son, the said DeWitt C. Blair, and for divers other good 
and valuable considérations received by the said John I. Blair from the other 
parties to this agreement, that upon the death of the said John I. Blair, should 
the same happen during the period herein or hereafter agreed for the con- 
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tinuance of sald copartnership, ail of the rlghts, tltle, share, equities and de- 
inands whatsoever, then theretofore owned and remalnlng, or then held, or 
çlalmed by the sald John I. Blair In the sald capital, or any Increase or 
profits therebn, or of, In or to any of thèse assets or rlghts of sald flrm, shall, 
upoh such death, become transferred to, vested In, and owned by the sald 
De Wltt C. Blalr, absolutely, as hls property. 

"(9) In considération of the premises, it is further agreed by ail the parties 
hereto that, upon the happening of the contlngency provlded for In article 8 
above, the sald share, rlghts and property so accruing to the sald DeWltt O. 
Blair from the sald John I. Blalr, at the latter's death, shall continue and be 
retalned In the sald copartnership business durlng the term or terms of its 
cpntlnuance herein or hereafter agreed upon between the said parties. And 
the sald DeWItt O. Blair shall succeed to ail of the beneflts, rlghts and rela- 
tions under sueh accruing right, title and share In the same manner as sald 
John I. Blair would hâve been entitled to if living; said De Wltt C. Blair 
taklng the place of bis sald father." 

In pursuance of stipulation filed, the case was tried by the court 
without a jury, and the learned judge, in an opinion to which but 
little, if anything, need be added, reached the conclusion that the plain- 
tiff below was not taxable as had been supposed, and accordingly en- 
tered the judgment in his favor, which this court is asked to reverse. 
Blair V. Herold (C. C.) 150 Fed. 199. 

It is well settled that a taxing statute should be liberally interpreted 
on behalf of those alleged to be subject to the burden it imposes; and 
it is a familiar rule of gênerai applicability "that a thing may be with- 
in the letter of the statute and yet not within the statute, because not 
within the intention of its makers." With thèse principles in mind, 
it may be conceded that the argument for the plaintiff in error, pre- 
dicated upon the letter of the act and a literal reading of the partner- 
ship agreement, is not without force, although we are constrained to 
reject it because, in our opinion, it would be unreasonable to believe 
that Congress intended to include in the section under examination 
such a transaction as this case présents. Holy Trinity Church v. Unit- 
ed States, 143 U. S. 459, 12 Sup. Ct. 511, 36 L. Ed. 226. The primary 
purpose was to tax "legacies and distributive shares." The heading 
thus describes what is taxed ; and, wlsilst not conclusive, that descrip- 
tion is proper to be considered. Knowlton v. Moore, 178 U. S. 41-65, 
20 Sup. Ct. 747, 44 1,. Ed. 969. It indicates— what we think would 
be apparent without it — that the maxim "noscitur a sociis" is applicable 
to the provision for transfers "by deed, grant, bargain, sale, or gift," 
and that the real object of that provision was the prévention of évasion 
of the tax imposed on legacies or distributive shares, by putting "a 
liké burden on gifts which may hâve been made in contemplation of 
death, and otherwise than by last will and testament." Knowlton v. 
Moore, 178 U. S. 65, 66, 20 Sup. Ct. 757, 44 L. Ed. 969. 

it catitiot be supposed that this partnership agreement was designed 
to circumvent a statute enacted several years after it was made. It 
was eiitered into in jgood faith, and the rights of the plaintifï then 
accrued. As was said by the learned District Judge, "they were ab- 
solute and irrévocable so far as the parties were concerned, and were 
contingent only upon the happening of an event which did happen." 
They were acquired by contract, and not by gift made by last will 
and testament, or otherwise. 

The judgment of the Circuit Court is affirmed. 
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BOCKMANN v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 11, 1008.) 

No. 130 (4,21.5). 

CusTOMS DuTiES— Classification— Hauteville Sjone— "LiMEsrroNE"— "Mab- 

BLE." 

In Tariff Act July 24, 1897, c. 11, § 1, Seliedule B, par. 114, 30 Stat. 158 
[U. S. Oomp. St. 1901, p. 103;j], the tenu "marble" Is used according to 
its more précise définition as a limestoue Ijaviug a granular and crystal- 
line structure, rather than in its broader sensé of being a liniestone sus- 
ceptible of a liigh iwlisli. Therefore, Haut^n-ille stone, which, tliough an 
ornamental, polisliable high-grade limestone, is not (;rystalliue, is not 
dutiable under said provision, but under paragraph 117, 30 Stat. 159 [V. 
S. Comp. St. 1901, p. 16361, as "limestone." 

[Ed. Note. — For other définitions, see Words and Pbrases, vol. 5, p. 
4,36().] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal from a décision affirming a décision of the Board of General 
Appraisers— G. A. 6,298 (T. D. 37,157)— which affirmed the action of 
the collector. 

For décision below, see 154 Fed. 1000. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for the 
importer. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The merchandise in question is what is 
generally called "Hauteville .stone." It is a limestone, and takes its 
name from the district in France where it is quarried. It is extensive- 
ly used for building purposes abroad and, to a limited extent, for such 
purposes in this country. The tariff precludes its extensive use for 
building purposes hère. The présent importation is in the form of im- 
dressed blocks. 

The importer claims that the merchandise is undressed limestone, 
and cornes within paragraph 117 of the tariff act of 1897, c. 11, § 1, 
Schedule B, 30 Stat. 159 [U. S. Comp. St. 1901, p. 1636] : 

"Freestone, granité, sandstone, limestone, and otlier building or monumental 
stone, except marble and onyx, unnianufactured or undressed, not speçially 
provided for in this act, twelve cents per cubic foot." 

The government, on the other hand, claims that the merchandise is 
marble in blocks, and thus within the exception in the paragraph quot- 
ed and subject to duty under paragraph 114 of said act : 

"Marble in block, rougli or squared only, sixty-five cents per cubic foot." 

The only question in the case, therefore, is whether Hauteville stone 
is marble or limestone within the meaning of thèse paragraphs. The 
stone is limestone, and falls within the limestone paragraph, unless 
shown to be that species of limestone called marble. The term "mar- 
ble" is sometimes broadly used to describe any limestone susceptible 
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of a high polish. There is some testimony of such commercial usage 
of the term. But as used in the tariff act wherein articles are classified 
with some exactness, we think a more précise définition should be 
adopted. The best authorities define marble as a limestone having a 
granular and crystalline structure. It is crystalline limestone. Now, 
according to the weight of the testimony, Hauteville stone is not a 
crystalline limestone at ail. It is a high-grade limestone, oniamental 
and polishable ; but we think that it is not sufficient to take it out of 
the limestone and put in into the marble paragraph. It is unquestion- 
ably limestone. It can only be called marble by giving that term a 
broad, indefinite, and uncertain meaning. 
The décision of the Circuit Court is reversed. 



UNITED STATES v. AMERICAN EXPRESS 00. 

(Circuit Court of Appeals, Second Circuit February 11, 1908.) 

No. 124 (1,800). 

1. CusTOMS DuTiES— Classification — Rooted Rose Cutxings — "Plants" — 

"OUTTINGS of ShBUBS OB PLANTS." 

Under Tariff Act July 24, 1897, e. 11, § 1, Seliedule G, par. 252, 30 Stat. 
170 [U. S. Comp. St. 1901, p. 1650], relating (1) to "rose plaats," and (2) 
to "cuttings" of "shrubs" and of "plants," rooted rose cuttings that hâve 
been placed in saiid to facilitate handling, but hâve never been in soil, 
fail within the latter provision as cuttings of shrubs or plants. 

2. WoEDS AND Phrases — "Seedlings." 

The Word "seedlings" includes ail trees or plants grown from seed, 
irrespective of their âge. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

The décision below affirmed a décision by the Board of United States 
General Appraisers, which had sustained the importera' protest against 
the assessment of duty by the collector of customs at the port of Buf- 
falo. 

The opinion of the Board of General Appraisers is as foUows : 

WAITB, General Appraiser. The merchandise consists of rooted rose cut- 
tings of the same character as those passed upon in Board décision in Re 
American Express Company, G. A. 5,645 (T. D. 25,211). They were assessed 
for duty at 2V2 cents each, under the provision in Tariff Act July 24, 1897, c. 
11, § 1, Schedule G, par. 252, 30 Stat. 170 [U. S. Comp. St. 1901, p. 1650], 
for "rose plants, budded, grafted, or grown on their own roots," and claimed 
to be dutiable at 25 per cent, ad valorem, under the last subdivision in the 
same paragraph. In the case cited the Board held that cuttings of this char- 
acter were not rose plants within the meaning of the paragraph, but were du- 
tiable at the rate claimed as "cuttings of plants commonly known as nursery 
or greenhouse stock" ; construing the language of the last part of paragraph 
252 as though the expression "stocks, cuttings, and seedlings," by which it is 
introdueed, quallfled ail the following matter. It is hardly necessary to re- 
state hère the reasons for that conclusion. Additional évidence has been intro- 
dueed in this case, and the argument is now made that the construction adopt- 
ed by the Board in G. A. 5,645 is erroneous, in that it w^ould exclude some 
mature trees, shrubs. plants, and vines from the provision in question, and 
thus narrow its opération beyond what Congress intended. This argument ap- 
parently rests upon the theory that the words "stocks, cuttings, and seed- 
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Hngs" are not sufRciently oomprehensive to embraee every form în whieh the 
plants named in such provision are imported. The Board Is not satistied 
tliat such is the case. The word "seedlings" lias been construed to include 
ail trees or plants grown from seed, irrespective of their âge. In re Rolker, 
G. A. 5,305 (T. D. 24,305). The word "stocks," used in its broadest sensé, is 
not restricted to stems for grafting, as will appear from the following défini- 
tion of the word "stock" given by the Ontury Dictionary: "The stock, stem 
or trunk of a tree or other plant; the main body or flxed and firm part A 
stem in which a graft Is inserted, and which is its support ; also, a stem, tree, 
or plant that furnishes slips or cuttings." It is believed that no suflâcient 
évidence and no adéquate reason hâve been presented for changing the con- 
clusion reached in G. A. 5,645. We accordingly hold the goods in question to 
be dutiable at 25 per cent, ad valorem, under said paragraph 253, as "cut- 
tings * * * of * * * plants, * * * commonly known as nursery 
or greenhouse stock." If there is error in this, it is quite probable that they 
are included in the same provision as "cuttings * * * of * * * shrubs." 
The protest is sustalned, and the collector's décision reversed. 

Lyman M. Bass, U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Judgment affirmed. 

NOTE. — The following is the opinion of Hazel, District Judge, in the Cir- 
cuit Court: 

HAZEL, District .Judge. The questions submitted arise upon a protest filed 
with the collector by the importer, who claims that the articles in question 
are rose cuttings and dutiable at 25 per cent, ad valorem under Tarilï Act 
.luly 24, 1897, e. 11, § 1, Schedule G, par. 252, 30 Stat. 170 [U. S. Comp. St. 
1901, p. 1G50]. The importation was returned by the appraiser as rose plants, 
and assessed for duty at 2^^ cents each. 

I hâve read the testimony, together with the opinion of the Board and the 
former décision of the Board in G. A. 5,645 (T. D. 25,211), and I think the 
Board correctly deeided upon the évidence presented that the importation con- 
sists either of cuttings of shrubs or "cuttings of * * * plants * * * 
commonly Icnown as nursery or greenhouse stock," and as such is dutiable at 
25 per cent, ad valorem. It appears by the évidence of Mr. Carey, witness 
for the protestant, that the cuttings in question are put In sand In prépara- 
tion for shipment, but that they bave never in fact been in soil. The pro- 
visions of paragraph 252 are not absolutely clear, but the omission of Congress 
to specifically mention cuttings or plants of the hybrid rose persuasively indi- 
cates, I tliink, that a broad interprétation of said paragraph was intended. 
I concur in the conclusions and reasoning of the Board, whose décision is 
hereby sustalned. 



ZEIGER V. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Third Circuit. January 20, 1908.) 

No. 34. 

Death— Action fob AVbonqful Death— Rigiit of Action Under Pennstl- 
VANIA Statote. 

Under the settled construction placed by the Suprême Court of Pennsyl- 
vania upon Act Aprll 15, IS.'il (P. L. 674), giving a right of action for 
wrongful death, as amended by Act April 20, 1855 (P. L. 309), giving such 
right of recovery to the next of kin of deeeased, such statute does not con- 
fer a right of action on a nonresident alien. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 15, Death, §| 47, 48.1 
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2. CouBTS — Fedebal Cx)ubts — Authobity op State Décisions Construino 
Statutes. 

A décision by the highest court of a state, placing a limitation upon tlie 
spope of a State statute, wljetlier basecî upon a construction of its language 
or upoi) ('onsiderations of publie policy, Is in eitlier case, an intei'pretatlon 
of the statute whlch must be followed by tbe fédéral courts. 
, [Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 95(!, 
957. 

State laws as rules of décision in fédéral courts, see notes to Wilsou 
V. Perrin, 11 C. C. A. 71; Hill v. Hite, 29 C. 0. A. 553.1 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 151 Fed. 348. 

A. Led Weil, for piaintifï in error. 

M. W. Acheson, Jr., for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The piaintifï in error brought an action 
to recover damages for the death of his son, which, it was alleged, 
had been caused by the négligence of the défendant in the opération 
of a train of cars upon which that son was a passenger. The décla- 
ration having set forth that the piaintifï was a citizen and résident of 
the Kingdom of Hungary, the défendant demurred upon the ground 
that a nonresident alien parent could not maintain such an action. 
The demurrer was sustained, and thereupon this writ of error was 
sued out. 

The argument of the piaintifï in error is : 

"(1) A nonresident alien sliould be giveu tlie remody provided by the Penn- 
sylvania acts of 1851 (P. L. 074) and 1855 (P. L. 309). (2) The fédéral court is 
not bound by the Pennsylvania décisions denying the remedy to nonresident 
alieng." 

1. It is conceded, as it must be, that, without the Pennsylvania acts 
referred to, the piaintifï in error could not hâve maintained his action 
below.; 'and that those acts did not entitle him to do so we think was 
clearly shown in the opinion that was fîled by the learned District 
Judge. Zeiger v. Penna. R. R. Co. (C. C.) 151 Fed. 348. To hâve held 
otherwise would hâve been to hold that the state of Pennsylvania had 
conferred a right of action in the courts of the United States which 
could not be asserted in its own courts. Déni v. Penna. R. R. Co., 181 
Pa. 525, 37 Atl. 558, 59 Am. St. Rep. 676; Maiorano v. Baltimore 
& Ohio R. R. Co.. 216 Pa. 402, Co Atl. 1077, 116 Am. St. Rep. 778. 

3. The contention that the Pennsylvania décisions should not hâve 
been regarded as conclusive is founded vipon two assumptions, neither 
of which can be accepted. What was said in Déni v. R. R. Co., sup- 
ra, upon the subject now under considération, was not obiter dictum. 
The suggestion that in that case the point hère in question had not been 
considered by the court of fîrst instance is a mistaken one. It was 
dealt with by Judge McMichael in the last paragraph of his opinion 
as rçported in the Légal Intelligencer of January 15, 1897, at page 36. 
The theorv that the décisions of the Suprême Court of Pennsylvania, 
to .which we hâve referred, "do not construe a statute," but "enunci- 
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ate a supposed policy of the law," is ingenious, but unsound. The 
Déni Case (as was said in Maiorano v. Railroad Co., supra) "express- 
ly décides that a nonresident alien has no standing to maintain an ac- 
tion under the act of April 36, 1855 ((P. L. 309), for the recovery of 
damages for injury to another, causing death" ; and whether this lim- 
itation of the scope of the statute was or was not founded upon con- 
sidérations of poHcy is unimportant. The décision was unquestion- 
ably an interpreting one. It put a construction upon the statute, and 
we are "no more at hberty to départ from that construction than to 
départ from the words of the statute. * * * The construction 
given by the courts of the several states to the législative acts of those 
States is received as true, unless they corne in conflict with the Con- 
stitution, laws, or treaties of the United States." Elmendorf v. Tay- 
lor, 23 U. S. 158, 6 L. Ed. 289. 
The judgment is affirmed. 



MILLS NOV-ELTY CO. v. PECK. 
(Circuit Court of Ajjpe.'ils, Tliiid Circuit. Jauuary 30, 1908.) 

Xo. .51. 

1. Tbiai. — Instructions— Refusal of Rf.quest. 

ïlie refusai of the court to give a requested instruction Is not error 
wliere It is covered lu substance in tlie charge glven. 

[Ed. Xote. — For cases in iwint, see Cent. Dig. vol. 40, Trial, §§ 651-659.1 

2. APPEAL and EBROR— REVIEW— IlARMLKSlS Krrob. 

Xhe sustainlug of an objection to a question asked a wituess as not 
Ijroper cross-exaniination was not i>rejudicial error where the party asli- 
ing the question suhsequeutly placed the wltness on the stand as its own, 
but did not ask such question. 

[lOd. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 41S7-419;3.] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Hartshorne, Insley & Leake, for plaintifï in error. 
Robert B. Honeyman, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTOX, Circuit Judge. In the court below the défendant 
in error, Edward M. Peck, recovered a verdict against the Mills 
Novelty Company, the plaintifï in error and défendant below. The 
recovery was for money paid in advance to the Mills Company by 
the Standard Trading Company (the latter having later assigned to 
i'eck) on a contract by the former company to manufacture and de- 
liver certain gum vending slot machines to the latter company. As 
the case was tried, the points in dispute (we quote plaintifï in error's 
brief) were: 

"(1) ^\■hether the i--ale was by sanijile. r»efendaiit alfivuied tliat it was. 
ÎMalntiff denied it. |2| Wliether the contract of sale incinded a guarantee that 
the goods would be satisfactory to the bnyers. PiaiutifC affirmed, défendant 
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denied, tbat tliere was such a guarantee. (.'3) Wlietlier (if Ibère was such a 
guaraiitee) the goods were rejected by vendees in good faith because tbey 
were dissatisfled vvith tbem. Défendant insisted that the alleged dissatisfac- 
tion was felgned — was a mère pretext ; and ttiat tbe real reason for rejecting 
the goods was tbat vendees were misuccessful in business ; wished to give it 
up and to escape f rom their cpntract." 

Thèse issues were submitted to the jury in a charge, of which no 
complâint is made, and were found in favor of Beck. It is con- 
tended, however, error was committed in the court's omission to 
answer a point submitted by the Mills Company, which read: 

"Even if the défendant agreed to make tlie machines satisfactory to the 
buyers or to malîe a perfect machine for the buyers, this would not entitle 
the buyers to refuse to accept the machines from caprice or upon a mère pre- 
text." , 

If the case really învolved a déniai of such point, the plaîntiff in 
error might complain, but the charge shows the trial judge, in sub- 
stantial form, adopted the principle of this point in affirming a com- 
panion one, that: 

"If the jury believe that the machines were made according to the sample 
and according to the contract, and that the buyers refused to accept them, 
not because the machines were unsatisfactory, but because the buyers wished 
to escape from tlieir contract, then the verdict should be for the défendant." 

The point thus affirmed covered what, as we hâve seen above, was 
the third matter in dispute. Under this submission counsel had a 
right, and presumably availed themselves thereof, to endeavor to 
convince the jury that the objection by the Standard Company was 
not bona fide dissatisfaction, but a mère pretext. Having already 
charged the jury that the Mills Company was entitled to a verdict 
if they found the objection "was not because the machines were un- 
satisfactory, but because the buyers wished to escape from their con- 
tract," it was a needless répétition for the court to affirm and read 
the unanswered point that the same resuit would follow if the re- 
fusai was based on "a caprice, or upon a mère pretext." 

As to the refusai of the court to permit the witness Gittleman, 
on cross-examination, to answer the question whether "It is possible 
to make a machine which cannot be robbed by an expert," we agrée 
with the trial judge the question was not cross-examination with re- 
spect to the testimony in chief. Moreover, when Gittleman was 
called by the plaintifif in error as its witness, it neither asked or pro- 
posed to ask him for the information it had erroneously sought to 
elicit from him on cross-examination. 

Neither ofthe assignments disclosing error, the writ is dismissed, 
and the judgment below affirmed. 
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THOMSON-HOUSTON ELECTRIC CO. v. WESTEEN ELECTRIC CO. 
(Circuit Court of Appeals, Second Circuit November 6, 1907.) 

No. 64. 

Appkai^Intervention in Appellate Courts— Patent Suit. 

A Circuit Court of Appeals wlll not permit an intervention In a patent 
cause which is ready for hearing on appeal for the purpose of having ttie 
case remanded for the taking of further proofs, on the ground of collu- 
sion betvveen the parties, where the record does not support such charge, 
and where the petltioner had full opportunity to iutervene In, the court 
below. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Brror, 
§ 1836.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

On pétition of Sterling-Meaker Company to intervene. 

Wm. A. Jenner, for petitioner. 

Iv. F. H. Betts, D. C. Turner, George P. Barton, George E. Folk 
(Thomas B. Kerr, of counsel), for respondent. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. This is a pétition presented by the Sterling-Meak- 
er Company, after this cause was reached on the regular call of the 
calendar and is ready for argument, asking that the petitioner be per- 
mitted to intervene, and that the cause be remanded tô the Circuit 
Court to take testimony upon the question of the complainant's lâches. 
The petitioner was fully informed of the pendency of this action, and 
declined an opportunity to intervene when the case was pending in 
the Circuit Court. 

The basis of this application is collusion between the parties to the 
suit. Upon an examination of the record we are unable to find any 
proof to sustain the charge of collusion. The most that can be said 
is that the testimony bearing upon the question of lâches was not pre- 
sented as fully as it might hâve been. The proof is wholly insufficient 
to warrant the extraordinary relief asked for by the petitioner, assum- 
ing the power of the court to grant such relief. 

The pétition is denied. 

The court will be glad to receive a brief from the petîtioner's counsel 
if he desires to présent one at or subséquent to the argument. 



THOMSON-HOTJSTON ELECTRIC CO. v. WESTERN ELECTRIO GO. 

(Circuit Court of Appeals, Second Circuit December 4, 1907.) 

No. 64. 

. Patents— Vamdity or Reissue— Lâches. 

The question whether two patents are for the same Invention Is one ol 
law, to be determined by a comparison of the documents themselves, no 
extrlnsic évidence being necessary, and hence the décision of a Circuit 
Court of Appeals holding the later patent void for double patenting al- 
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though reiidered on <in appeal from an interlocutori' order grantlng a 
prelimlnary injnnction, is in effect a final décision for tlie purpose of ad- 
vlsing the "owner of the invaiidlty of tlie patent, and any delay tbereafter 
in applying for a reissue for tlie purpose of curing such invalldity is at 
his péril. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 38, Patents, § 201.1 

.2. Same. 
,, The owner af a patent wbieh lias been declared void by the décision of 
' ■ a Circuit Court of Appeals cannot tbereafter continue litigation tbereon 
ter years In otber circuits, and. If finally defeated, tben apply for and 
■ pbtain a valid reissue. 

" [Ed. Note.— For cases in point, see Cent. Dlg. vol. 38, Patents, § 201.1 
ïime for application for reissue, see note to United Blue-Flanie 011 
Stove Co. V. Glazier, 55 C. O. A. 560.] 

3. Same. 

The Van Depoele reissue patent No. 11,872 (Original Xo. 495,443), for 
a traveling contact for electrlc rallways, is void for lâches in applying 
for the reis.sue. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

ïhls Is an appeal from a decree of the Circuit Court for the Southern Dis- 
trict of New, York dated ApriJ p, 1907, disuiissing tbe bill T^fith costs. No 
opinion was written, as the Circuit CÀurt follovved tbe décision of tbe Circuit 
Court of Appeals of tbe gixth Circuit (Milloy Case, 148 Fed. 843, 78 C. C. A. 
533) holding tbe patent void because of lâches In applying for the reissue. 
Slnce 1895 tbe original patent and tbe reissue, in controversy bere, bave 
been tbe subjeet of protracted litigation, no less tban 22 décisions being i-e- 
ported. A; higtoiy of tbis litigation, coucisely stated, will be found in tbe 
opinion oï .Tiidge Lannlng in tbe Stel-ling-Meaker Case (C. C.) 150 Fed. 580. 

Thomas B. Kerr and L. F. H. Betts, for appellant. - 

George P. Barton, De'WittC. Tanner, and George E. Folk, for ap- 

pellee. 

Bçfore COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This is an infringement suit founded upon 
reissued letters patent No. 11,872, granted November 13, 1900, to the 
complainant, as assignée of the administrators of Charles J. Van De- 
poele, deceased, for iiiiprovements in traveling contacts for electric 
railways. The original patent No. 495,443 was dated April 11, 1893, 
and the application for the. reissue was filed September 28, 1900, 7 
years, 5 months and 17 days tbereafter. On July 31, 1897, this cou^-t, 
in an action by complainant against Hoosick Ry. Co. upon an appeal 
from an order granting a preliminary injunction (83 Fed. 4G1, 37 C. 
C. A. 419) decided that claims 6, 7, 8, 13, and 16, were invalid for 
double patenting, the same i.nvention being described in letters patent 
No. 431,695 to Van Depoele April 1, 1890, upon a divisional applica- 
tion. In reaching this conclusion the court decided the following 
propositions : ' 

First. Upon an appeal from an order granting an injunction, the 
Circuit Court of Appeals is at liberty to re-examine the décision of 
another circuit court, which ruling, the court granting the injutiction 
felt cpnstra,ined to fpllow,' and. dispose of the questions of law,: con- 
formably to its own corivictions. 
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Second. The question whether tvvo patents are for the same inven- 
tion is to be déterminée! by a comparison of the documents themselves, 
no extrinsic évidence being necessary to enable the court to ascertain 
their meaning and true construction. 

Third. The two patents, No. 424,695 and No. 495,443, are unam- 
biguous and even the file wrappers, which were in the record, are of 
little value as extrinsic évidence. 

Fourth. The matter sought to be covered by the later patent is 
inseparably involved in the matter embraced in the earlier patent and, 
therefore, the claims in controversy are void. Miller v. Mfg. Co., 151 
U. S. 198, 14 Sup. Ct. 310, 38 I.. Ed. 121. 

The changes of phraseology between the claims of the two patents 
import nothing of substance into the claims of the later patent which, 
in différent language, describe the same combinations covered by the 
claims of the earlier patent. This décision was announced 3 years, 2 
months and 7 days prior to the application for the re-issue. 

On April 7, 1898, in an action by complainant against the Union 
Railway Co., 86 Fed. 636, 30 C. C. A. 313, this court, on appeal from 
an order granting a preliminary injunction, held that claims 2 and 4 
of the later patent No. 495,443 were invalid for double patenting. 
This décision was announced 2 years, 5 months and 20 days prior to 
the application for the reissue. 

In Thomson-Houston Co. v. Black River Traction Co., 135 Fed. 
759, 68 C. C. A. 461, this court decided that the two claims of the re- 
issue in suit were valid, the object of the reissue, which was to avoid 
the défense of double patenting, having been effectually accomplished. 
Although the tension device was not an élément of claim 4 of the orig- 
inal it was held in the Union Railway Case that it must be read into 
the claim by implication and, as so construed, the claim was for the 
same invention as that covered by several of the claims of the earlier 
patent. In other words, in the Black River Case the court construed 
the claims of the reissue as containing four éléments and those of the 
original patent as having more than four éléments and, being so dif- 
ferentiated, the reissue was upheld. At page 764 of 135 Fed., page 
466 of 68 C. C. A., the court says : 

"IloUliiig. as \ve do. tliat tlie teusioii dex'leo is not an élément of the claims 
of the reissue, it is plain that the iiiveutitm of those chiinis hnd not been pat- 
ented, previoiisly to the original patent, becavis(> in none of tlio elaiins of the 
patent of April Tst, 1890. was there one for a eonibination of the éléments no\v 
claiuied which did not also specify a tension device as an élément."' 

We see no escape from the conclusion that, under the previous déci- 
sions of this court, the claims of the reissue are broader than those of 
the original. The reissue was saved from the fate of the original 
because its claims hâve but four éléments vi'hereas the claims of the 
original were construed to liave five. We cannot now read into the 
claims the very élément, the omission of which gave them vitality. If 
thèse claims are construed to include a tension device they are void 
for double patenting; if construed, as of course, they must be under 
the décision in the Black River Case, as containing but four éléments, 
naniely, the car, the overhead conductor, the swinging arm and the 
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contact device, it is obvions that they are broader than the daims of 
the original. It will thus be seen that the only questions left open for 
discussion are lâches in applying for the reissue and the question of 
infringement. 

The question of lâches has not been decided by this court but this 
patent has been held invalid oh this ground by the Circuit Court of 
Appeals of the Sixth Circuit in the Milloy Case, 148 Fed. 843, 78 C. 
C. A. 533, and by the Circuit Court for the District of New Jersey 
in the Sterling-Meaker Case, 160 Fed. 589. It will simplify the dis- 
cussion if we assume, without deciding, that the complainant was jus- 
tified in delaying the application for a reissue until the question of 
double patenting was disposed of by the highest court to which it could 
be carried — namely, a Circuit Court of Appeals. Such a décision, as 
we bave seen, was rendered by this court 3 years, 2 months and 7 days 
before the application for the reissue in one case, and 2 years, 5 months 
and 20 days in the other. But it is argued not only that the complain- 
ant was entitled to hâve the question decided by an appellate court, but 
also to hâve the décision rendered at final hearing and on plenary 
proofs. We are not impressed by this contention. Of course, there 
are many questions arising on a motion for a preliminary injunction 
which cannot be satisfactorily determined until the proofs are taken, 
and this court has consistently refused to décide doubtful questions de- 
pending on disputed facts upon appeals from such orders. This is 
not such a case. The question hère is not of fact but of law, to be dis- 
posed of by a comparison of the two patents. This was, in eiïect, de- 
cided by this court in the Hoosick Case. Although the Court of Ap- 
peals for the Sixth Circuit in the Ohio Brass Case, 80 Fed. 712, 26 C. 
C. A. 107, intimated that light might be thrown upon the question of 
double patenting by poStponing the question until final hearing, yet, 
when the question was presented on appeal from final decree in the 
Jeffrey Case, 101 Fed. 121, 41 C. C. A. 247, it was decided, precisely, 
as in this court, by a comparison of the documents. Indeed, we fail 
to see how it could be decided in any other way and we do not find that 
the complainant has pointed out any testimony which might bave been 
introduced in the Hoosick Case or which was introduced in the Jef- 
frey Case which présents the quegtion there at issue in any more favor- 
able light for the complainant. It may be conceded that this court 
might hâve refused to pass definitely upon the question of double pat- 
enting on the appeal from the order, but we are hère concerned with 
what the court did do, not what it might hâve: donc. What it did do was 
to décide in an elaborate opinion that the patents were unambiguous, 
that no testimony was needed to explain their meaning and that the 
claims of the patent in issue were void. It seems incredible that the 
complainant's officers should hâve supposed, after a décision so posi- 
tive and unqualified in its logic, that the court would reach a contrary 
conclusion at final hearing. When thus informed of the invalidity of 
its patent it was complainant's duty to file the application for a reissue 
at once. 

Any delay after July 21, 1897, was at the complainant's péril. Two 
courses were open, it could apply for a reissue or continue the litiga- 
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tion, it could not do both. Apparently the former course offered the 
surest premise of speedy and widely extended relief; the latter de- 
pended for complète success upon the concurrence of three somewhat 
remote contingencies — ■ (1) A contrary décision by another Circuit 
Court of Appeals, (2) a certiorari by the Suprême Court, (3) a déci- 
sion by that court overruling the défense of double patenting. The com- 
plainant took the chance, remote though it was, of obtaining a re- 
versai of the doctrine of the Hoosick Case and continued to litigate 
on thèse lines until the Circuit Court of Appeals of the Sixth Circuit, 
nearly three years afterwards, reached the same conclusion as this 
court, and the original patent No. 495,443 received its coup de grâce. 
We think the complainant could not so experiment with the patent and, 
having failed, attempt tb secure relief which is only available when 
promptly applied for. The complainant was in no way surprised or 
misled, it knew of the défense of double patenting as early as July, 
1893, the défense had been urged in various litigations and finally the 
infirmities of the later patent were pointed out by a Circuit Court of 
Appeals, there being no higher court to which the controversy could 
ordinarily be carried. Surely, when this décision was announced the 
complainant should hâve acted promptly in an endeavor to secure a 
reissue, it had no time to spare. Rights had been, and in ail prob- 
ability would be acquired, based upon the invalidity of the original 
patent. A just regard for the rights of the public demanded, if the 
patent was to be resuscitated in the form of a reissue, that it should 
be donc immediately; and especially so when the reissue claims were 
to sweep under the monopoly devices not covered by the claims of the 
original. 

The complainant tacitly admits that if the application had been delay- 
ed, for a longer period than was reasonably required to prépare the 
papers for a reissue, after an adverse décision by a Circuit Court of 
Appeals from a decree taken at final hearing, lâches could fairly be 
predicated of such delay. As before stated we think the decree in 
question was, in everything but name, a final decree. The complainant 
could not hâve received a more definite or final information regarding 
the invalidity of the claims. If such reasons for delay as are now 
advanced are to be sanctioned, the rights of the public will be seriously 
jeoparded and the door opened to excuses limited only by the ingenu- 
ity of counsel. Defects can be found in every record. Especially after 
a décision is rendered, additions and changes suggest themselves which 
might make the case of the defeated party stronger, but the contention 
that an application for a reissue may be delayed indefinitely to enable 
him to présent the same question to other courts of co-ordinate juris- 
diction is against public policy, subversive of intervening interests 
and runs counter to the reissue décisions of the Suprême Court. 

We agrée with the language of the court in the Milloy Case, supra. 
Judge Severens says: 

"But the appellee chose to take Its chances of prolonging îts monopoly by 
continuing its eïEort to establish the later patent, which the court held to be 
invalid. We cannot think that a patentée may thus experiment with his pat- 
ent. On the contrary, we think that when the grounds are disclosed for think- 
ing there may be an errer or mlstake, he is bound in duty to tlie public to 

158 F.— 52 
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correct it by obtaining a reissue or to adhère to his original patent ; and if he 
déclines to correct it, he shoiild be deemed to be standing upon it as the 
nieasuré of hls right. A différent doctrine would go far to defeat the object 
of the rule which requires the patentée to deflne his invention with sUch dis- 
tinctness that other inventors, ttud the public as well, may know.lts scope and 
limitations." 

We are of the opinion that no sufficient excuse for the delay in ap- 
plying for the reissue after the décision of this court in the Hoosick 
Case has been shown and that for this reason the reissue is void. 

The decree is affirmed, with costs. - 



UNITED STATES HOG-^HOISTING MACH. CO. v. NORTH PACKING & 

PROVISION CO. 

(Circuit Court of Appeals, First Circuit. January 14, 1908.) 

No. 728. 

Patents— iKFRiNGEMENT—HoG-HoisTiNQ Machine. 

The Mahouey patent No. 4-11,311 for a hog-hoistiag machine, If conceded 
valid, is for an invention of mlnor character relatlng to a coinbinatlon 
of mechaulcal détails, and is eutitled to but a narrow range of équiva- 
lents ; and, so construed, held not infrlnged. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Benjamin Phillips (Alfred H. Hildreth and Michael F. Farrell, on 
the brief),: for appellant. 

William K. Richardson (J. Lewis Stackpole, on the brief), for ap- 
pellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICFI, 
District Judge. 

PUTNAM, Circuit Judge. This is a bill alleging infringement of 
the first claim of a patent No. 441,311, for an. invention of a hog- 
hoisting machine, issued to Dennis C. Mahoney on November 25, 
1890, according to an application filed on November 25, 1889. The 
claim is as follows : 

"1. In a hog-raising machine, in coiabinatioh, a slanting rail held by suitablt: 
supports, a machine provided with. bars , which are raised and lowered as 
(lcscril>ed, a double book haviug one crook bent backward and arrangea upon 
oue of the bars Of sald machine, and the other crook bent forward and pro- 
vided with a lip, wbcreby on being ralsed by said machine nnd being broujrht 
in conta et with said slanting rail the sald crook may slip upon said rail with- 
out jarring any weiglit attached to sald hook, ail substautiiiUy as described, 
and for the puri)ose set forth." 

The Circuit Court dismissed the bill. 

It will be noticed that the claim includes bars "raised and lowered as 
described." The description to which this refers, found in the speci- 
fication,r states that the bars are raised by parallel endless chains, and 
niove on lines parallel to the slanting rail. The différences between this 
device and that in use by the respondent are sufficiently explained 
in the opinion of the learned judge of the Circuit Court who entered 
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the decree dismissing the bill. The case cornes within a well-known 
class of inventions of a minor character, relating to the combination 
of mechanical détails, as to which the démonstration whether or not 
there was any real invention of value dépends largely on the practical 
commercial results. Notwithstanding the patent in suit was issued 
seven years ago, no machine for practical use has ever been built in 
accordance with it. We are not required to pass on the question of 
invention ; but, assuming there was an invention at ail, it was of that 
class, under the prior décisions in this circuit, as to which there is barely 
any room for équivalents. Ford v. Bancroft, 98 Fed. 309, 312, 313, 
39 C. C. A. 91; Bradford v. Belknap Motor Company (C. C.) 105 Fed. 
63, 64. 

One of the éléments of the claim in suit is, as we hâve said, the bars 
secured and moved in the manner which we hâve described. The 
learned judge of the Circuit Court pointed out the instrumentalities 
used by the respondent in lieu thereof ; and he also pointed out that 
there is, as between the complainant and the respondent, a différence 
in the method of opération which, in view of the comparatively minor 
importance of the complainant's invention, if there is an invention, 
as to which we make no détermination, must be regarded as sub- 
stantial. 

The complainant urges on us the rules as to équivalents applied by 
us in Reece Company v. Globe Company, 61 Fed. 958, 10 C. C. A. 194 ; 
but it overlooks our observations on pages 961, 962, and 965 of 61 
Fed., pages 199, 198, 201 of 10 C. C. A., which clearly exclude a minor 
improvement of the kind before us hère f rom the favorable aspect from 
which we viewed the fundamental and ingénions device in question in 
the case referred to. On the whole, we adopt the reasoning and the 
conclusion of the learned judge of the Circuit Court. 

The decree of the Circuit Court is affirmed, and the appellee recovers 
its cost of appeaL 



NEW YOUK BEI/riNG & PACKING CO., Limited, et ni. v. STEKER et al. 

(Circuit Court of Appeals, Second Circuit. January 7, 1908.) 

No. 54. 

Patents— Invention— TiLE Floobs and Walls. 

The Furness patent No. 527,001 for a tile floor or wall composed of tlles 
of yleldlng material with interlocking joints Is vold for lack of Invention 
In View of the prior art which showed interlocking wall tiles of non- 
ylelding material, and floor tiles of rubber not interlocking. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 149 Fed. 756. 

Hubert Howson (Charles Howson and J. C. Fraley, of counsel), for 
appellants. 

R. H. Parkinson (J. Burnett Nash and Bayard Christy, of counsel), 
for appellees. 

Before I^ACOMBE, WARD, and NOYES, Circuit Judges. 
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NOYES, Circuit Judge. This is a suit in equity to restrain tlie al- 
leged infringeipent of letters patent, No. 537,961, issued October 23, 
1894, to Frank Furnesà (assigner of one-third to David H. Watts) for 
"Improvements in Tile Floors, Walls, etc." The principal défense is 
want of invention in view of the prior art. 

The patentée states that the object of the invention "is to prevent 
tile floors from cracking or opening at the joints because of tension 
or compression strains." This object is accompHshed by the use of 
tiles ôf yielding material — preferably rubber— interlocked tqgether. 
Various forms of tiles are described and illustrated in the patent. 
Some interlock directiy; others, indirectly by means of key tiles. The 
préférable form of lock is the dovetail. While the spécifications speak 
of properly cementing the tiles, the proof shows that this is only neces- 
sary when a water-tight floor is desired. The great advantage — ac- 
cording to the patent — of using a rubber tile instead of ordinary strip 
rubber is that ornamental designs mày be obtained from différent color- 
ed tiles, and the floor can be readily repaired in case a tile is injured. 
This is the claim of the patent : 

"A tiled floor or wall composed of a séries of tiles of yielding material, said 
tiles haS'ing interlocking tongues, and being removable, substantially as de- 
scribed." 

The patent states that the tiling is especially adapted to cover the 
floors and decks of vessels, and the testimony shows that tiles mariu- 
factured under it hâve been extensively used for such purpose, partic- 
ularly on ferryboats. The constant strain upon the, floors of moving 
vessels causes coverings of nonyielding tiles — vitrified, earthen, and 
similar tiles — to crack and open atthe joints. The complainants' tiles 
stand the strain without separating. They are also nonslippery, noise- 
less, waterproof, and sanitary when cemented, and attractive in ap- 
pearancè. Thèse advanfages hâve led to their use in many ofiàce build-' 
ings, hôtels, and other indoor places where there is heavy travel. They 
are expensive, but their value is indisputable. A large part of the suc- 
cess of the complainants' tiles is undoubtedly due to their thickness, 
and the secret composition of which they are made. They are so thick 
that if 'laid upon floors not exposed to strain, they would probably re- 
main in place without the interlocking device. Certainly they would 
do so if laid in cernent. The noiseless, nonslippery, and waterproof 
qualities resuit from the material frorn which the tiles are made. Still, 
the interlocking device is unquestionably a useful improvement. It 
often serves to hold the tiles together without cernent and prevents 
their "kicking up." More than ail, it makes a practieally homogeneous 
floor covering capable of standing strains without separating at the 
joints. But the fact that the Furness patent shows a new and useful 
improvement does not, in itself, disclose invention. As held by the 
Suprême Court in Hollister v. Benedict Mfg. Co., 113 U. S. 59, 5 
Sup. Ct. 717, 28 ly. Ed. 901, novelty and increased utility in an im- 
provement do not necessarily make it an invention. Whether, there- 
fore, the patent shows invention, i. e., whether the improvement is the 
resuit of an original conception, is the important question. This ques- 
tion must be investigated in view of the state of the prior art. But in 
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considering the prior art, we need go no further back in the examina- 
tion of alleged anticipating patents, than to the Harland English patent 
and the Watts design patent, which shortly preceded the Furness pat- 
ent. If thèse do net anticipate, no earlier patent does. A very coni- 
prehensive examination of the earlier patents may, however, be found 
in the able opinion of the judge at circuit. 

The Harland patent was-granted in 1889 for elastic tiles of vulcaniz- 
ed india rubber. They were said in the spécification to possess many 
of the advantages now found to exist in the complainants' tiling, being 
noiseless, impervious to water, and afïording an excellent foothold 
when used upon the decks of ships. The tiles were to be laid in 
cernent. The proof shows that Furness first obtained his idea of an 
elastic floor covering from tiles manufactured under this Harland pat- 
ent and laid in the cabins of the White Star steamships. They were of 
various shapes, but were not interlocking, and were thinner than the 
tiles manufactured by the complainants. The thickness of the tiles 
is, however, not limited by the Harland patent, and floor coverings of 
the complainants' tiles and of the Harland tiles, properly cemented, 
of equal thickness, would be very similar. Probably the only différence 
would be that the complainants' covering would be of somewhat more 
homogeneous character, and better able to stand strains without sepa- 
rating. Moreover, the Harland tiles, regardless of thickness, would 
not hold their places so well as the complainants' tiles if laid without 
cément. 

The Watts patent is a design patent. It illustrâtes and describes 
an interlocking tile of precisely the form of one of the figures in the 
Furness patent. The tiles manufactured under this patent were of pot- 
tery ware, and ware used for wainscoting. Watts, the inventor, is the 
assignée of one-third of the présent patent. Furness had seen this 
Watts pottery tile before he applied for his patent. It is apparent, 
therefore, that what Furness did — and ail that he did — was to make 
the Harland yielding but not interlocking tile in the form of the Watts 
unyielding but interlocking tile. As the complainants' expert said of 
the proof of the prior art : 

"AU thèse thlngs practically résolve themselves into two, viz. : (1) They show 
that yielding tiles having no interlocking means were old ; and (2) that dove- 
talled interlocking projections and recesses were old with unyielding tiles." 

Did it involve an original conception to bring thèse two forms of 
tiles together? This question — the vital one in the case — we may sul> 
divide into reciprocal inquiries in order to obtain two points of view: 
(1) Was it invention to apply the old interlocking device to yielding 
tiles? (2) Was it invention to change the material of the old inter- 
locking tile and make it yielding? 

Tenons and mortises hâve been used since early times to hold firmly 
together sections of wood and other materials. The dovetailed lock is 
a common expédient. Any intelligent artisan having before him the 
mère problem of uniting hard rubber tiles would be likely to adopt it, 
especially if he knew that it was used to unité pottery tiles. In any 
such case there would simply be a sélection of means and not inven- 
tion. 
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In Aron v, Manhattan R. Co., 133 U. S. 90, 10 Sup. Ct. 24, 33 L. 
Ed. 272, it appeared that the patentée had adapted well-known devices 
to à spécial purpose, with very considérable résultant advantage. But 
the Suprême Court held that this involved only the exercise of ordinary 
mechanical skill, and quoted, with approval, this language of Judge 
Wallace at circuit (Id., 26 Fed. 314) : 

"It seems impossible to doubt that any compétent mectianlc familiar with 
devices weil Imown in the state of the art could hâve done this readlly and 
suecessfully upon the mère suggestion of the purpose which It was désirable 
to efCect." 

In Higgin Mfg. Co. v. Murdbck, 132 Fed. 810, 65 C. C. A. 466, 
the Circuit Court of Appeals of the Sixth Circuit said, in holding a 
patent void for want of invention : 

"It may be conceded that the use of sueh a grlpplng rib as a means for at- 
tachlng Shell bands prlor to Higgin Is not shown. But it was an old and 
well-known means of àttaehment, and requlred no adaptation or spécial skill 
to use It for this partlcular purpose. The same prlnclple Is exhibited in the 
lead pencll with a rubber tip enelosed wlthin a thln métal cylinder, the latter 
havlng several annular dépressions whleh grip the rubber and hold It In place. 
The Common iron ferrulé for canes, umbrellas, and jointed flshing rods afford 
other examples of thé holding efCect of such an annular groove." 

The complainants, however, seek to avoid the efïect of thèse déci- 
sions and of the principles underlying them, by claiming that the prés- 
ent patent involves a new function for the interlocking device. The 
patentée testified : 

"I was requlrlng of the interlocking joint an entlrely new function and use, 
as far as my knowlédge went of any joint In matériel before this Orne, and 
that is OT^lng to the elasticlty and flexiblllty of the rubber or other material 
whIch I prôposed to Interlock, I should requlre a joint thàt would more or 
less lénd itself tô the elasticlty and flexiblllty of the màterlal, so that after It 
was relleved of ail stralns it would résume the same position that It was in 
before the stralns occurred, and remain a true and perfect Joint." 

Still, the real function of the interlocking device in the patented arti- 
cle is to prevent the tiles from pulling apart under strain and opening 
the joints between them. That was the stated object of the patent. 
The quality of elasticity arises not from the joint, but from the mate- 
rial the tiles are made oî, This use by the patentée of the interlocking 
device to prevent tiles from opening at the joints was not a new use. 
The ordinary function of such joints is to prevent the improper sépa- 
ration of united parts. And this function is the same, regardless of 
the material. Some material may be too flimsy to interlock at ail. 
Some may be too brittle to stand interlocking without breaking. 
Where, however, the interlock is used, its function is to keep the parts 
from separating. The use of the interlocking joints with yielding 
tiles seems clearly to be for the same purpose and to hâve the same 
effect'as in the case of nonyielding tiles. Whatever différence there 
may be might be expected from the différence in material. The new 
use required by the patentée of the interlocking joint produced no novel 
or unexpected results. The tèstimony whoUy fails to show a new 
function, within the rule stated by this court in General Electric Co. 
v. Yost Electric Mfg. Co., 139 Fed. 568, 71 C. C. A. 653; 



NEW YORK BELTING & PACKING GO. V. SIERER. 823 

"But it is thought that tlie assertion of a new fuuction or elïeot should oiily 
be sustained upou proof of novel or uiiexpected properties or uses cupiilile of 
produclng novel results." 

Considering the case along thèse lines, therefore, we necessarily 
answer our first inquiry that there was no invention in applying 
the old interlocliing device to yielding tiles. This disposes of the 
case. We may, however, test the correctness of our conclusions 
by taking the other view point, and examining our second and 
reciprocal inquiry — was it invention to change the materials of 
the old interlocking tiles? 

Rigid tiles with the interlocking device had been in use beforc 
this patent was applied for. At that time, also, patentées in va- 
rious patents had pointed out the advantages arising from sub- 
stituting in tiles rubber and other elastic compounds in place of 
the nonyielding materials. The ordinary incident of elastic com- 
pounds is the capacity for expansion and compression. Employ- 
ing this material in any known form of tile — interlocking or other 
form — involved no essentially novel use. The resuit was a marked 
improvement, but there was no original conception. "But the 
substitution of one material for another, which does not involve 
change of method nor develop novelty of use, even though it may 
resuit in a superior article, is not necessarily a patentable inven- 
tion." Florsheim v. Schilling, 137 U. S. M, 76, 11 Sup. Ct. 20, 24, 
M L. Ed. 574. The two Suprême Court cases following illustrate 
the application of the underlving principles in analogous cases : 

In Phillips v. Détroit, 111 U. S. 604, 607, 4 Sup. Ct, 580, 28 L. 
Ed. 532, the patent was for a wooden pavement consisting of wood- 
en blocks set with their fibers vertical in a bed of gravel or sand, the 
spaces between the blocks being filled with the same materials. 
The court held the patent void for want of patentable invention, 
saying: 

"Tlie improvement deneriljed in tlie ajtpellaut's patent eousists. therefore, in 
s-imply talting a material well known and long used in tlie makins of pave- 
ments, to wit, woodeu bloeks set vertically, and with them constructing a 
pavement in a method well known and long used. It is plaiii. therefore, that 
the improvement described in the patent was within the mental reaeh of any 
one skilled in the art to which the patent relates, and did not recjuire inven- 
tion to devise it. but only the use of ordinary jndgment and mechanical skill. 
It involves nierely the skill of the workman, and not tlie genius of the in- 
venter." 

Brown v. District of Columbia, 130 U. S. 87, 99, 9 Sup. Ct. 437, 
32 L. Ed. 863, was another wooden pavement case. There the 
daim covered wooden blocks having a single plain stirface and in- 
clined sides, so that vvhen laid on their larger ends, wcdge spaced 
grooves would be formed to be filled with cément or similar ma- 
terial. A prior patent had shown stone blocks similarly eut. But 
it was claimed that the filling would adhère better to the wooden 
blocks than to the stone ones, because they were softer and would 
indent. They were also said to be superior in other ways. But 
the court, in holding that there was no invention, said : 

"Tiie blocks of the Liudsay jiatent are of the same shape as those of Cowing, 
but are of stone, while the latter are of vvood, but this was nothing more than 



824 158 FEDERAL EEPOETER, 

the' substitution of one material for another witliout involving a new mode of 
conStmction, or developiug anytliing substantially new in the resultlng pave- 
ment." 

In considering the application of the principles stated in thèse 
décisions to the présent case, the Une of authorities holding that 
there may be invention in adapting an old devicé to a nonanalogous 
use must not be lost sight of. Potts v. Creager, 155 U. S. 605, 15 
Sup. Ct. 194, 39 L. Ed. 275, is probably the leading case in this 
Hne. In that case the patent was for a cyHnder for pulverizing 
clay, having upon its periphery longitudinal steel strips with sharp 
projecting edges called "scrapers." When the clay was forced 
into the machine between the cylinder and the abutment, it was 
pulverized by the "scrapers." The nearest anticipating device was 
a wood polishing machine having a cylinder similar to the clay 
machine except that the projecting strips were of glass instead of 
Steel. The machine was designed to polish boards which were to 
be pressed against the cylinder by a roller. The Suprême Court 
held that this cylinder did not anticipate the patent. But it did 
so because the two machines were not to be used for analogous 
purposes. The court said (page 604 of 155 U. S., page 197 of 15 
Sup. Ct. [39 L. Ed. 375]). 

"Had tlils macliine tieen used for an analogous purpose, It would evidently 
Lave beén an anticipation of tlie Potts cylinder, since tbe substitution of steel 
for glass strips would not, in itself, bave Involved invention." 

But this is not a case where the anticipating articles are in dif- 
férent industries. The Harland tiles were used for tiled floors. 
The Watts tiles were used for tiled walls. The patent in suit 
claims a tiled floor and a tiled wall. 

It follows, therefore, that from whatever point of view we ex- 
amine the présent case no patentable invention is to be found. 
There was no original conception in applying the old interlocking 
device to yielding tiles. Conversely, there was no invention in 
changing the material of the old interlocking tiles. 

The decree of the Circuit Court is affirmed, with costs. 



NATIONAL RBCORDING SAPE CO. v. INTERNATIONAL SAFE CO. et al. 

(Circuit Court, N. D. Illinois, E. D. January 24, 1908.) 

No. 28,855. 

1. Patents — Inprinqement by Patentée — Estoppel by Assignaient. 

Where a patentée who bas assigned bis patent organizes and controls 
a corporation whicb is cbarged witb infringement, it is estopped to tbe 
same extent that be would be to deny the validity of tbe patent, or to 
Invoke the prior art to limit its claims, as made and allowed, and outside 
évidence is admissible only where tbe language is ambiguous to make 
clear wbat the applicant meant to claim and the govemment to allow. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, §§ 290- 
294.] 
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2. Sa-me—Infrtxgeiient— Portable Savings Bank. 

Tlie Fisher patent No. 793,779 for a portable savings bank, coDStrued In 
the light of the contents of the flle wrapper, held not so clearly infrlnged 
as to warrant the granting of a prelimlnary injunction. 

In Equity. On motion for preliminary injunction. 

Charles E. Pain and Walter H. Chamberlin, for complainant. 
Dyrenforth, Lee, Chritton & Wiles, for défendants. 

KOHLSAAT, Circuit Judge. Complainant moves the court for 
a preliminary injunction herein. The bill charges infringement of 
claims 1, 5, 6, and 8 of patent No. 793,779, dated July 4, 1905, for 
a portable savings bank. The application was filed by the défendant 
Fisher while in complainant's employ, who then assigned his invention, 
which, by varions steps, became and is, together with the patent 
issued thereon, the property of complainant herein. This is seriously 
contested by défendants, but may be and is assumed from the record 
for the purposes of this suit. Fisher received for his patent one- 
third of the capital stock of the complainant, valued at $5,000, upon 
which he has been paid in dividends 421^ per cent, and became a 
director of the Company. Afterwards, and while retaining nominal 
connection with complainant, he organized the défendant company, 
taking $12,000 of stock ont of a capital of $25,000, and assuming the 
position of secretary and treasurer. At first défendants manufactured 
certain noninfringing devices, and later, began the manufacture of 
the alleged infringing portable savings bank. The facts now pro- 
duced bring défendants within the rule as to estoppel laid down in 
Siemens-Halske Electric Company v. Duncan Electric Mfg. Company, 
142 Fed. 157, 73 C. C. A. 375. Fisher was the moving spirit. He 
induced the manufacture of the alleged infringing device, and the 
other stockholders, two in number, should be bound by the estoppel 
against him for whatever it is worth. In the Siemens-Halske Case 
aforesaid, where such estoppel was upheld, the court says that ex- 
traneous évidence is inadmissible in the absence of uncertainty in the 
language of the description and claims, and, in case of uncertainty, 
"outside évidence," says the court, "is admissible only to make clear 
what the applicant meant to claim and the government to allow, and 
not for the purpose of showing, even in the slightest degree, that the 
applicant had no right to claim, and that the government was im- 
TJrovident in allovving what was in fact claimed and allowed." In 
Mellor V. Carroll (C. C.) 141 Fed. 992, the court says : 

"If tlie estopped assignor enters Into business with others who dérive from 
him thelr Icnowledge of the patented process or machine and, availing them- 
selves of his lînowledge or assistance, enter with him upon a manufacture in- 
fringing the patent, which he has assigned, they are bound by his estoppel." 

Fisher cannot hide behind the corporation, which he is using to ac- 
complish the thing complained of . 

It is conceded by complainant that, for the purposes of this hearing, 
only claims 6 and 8 need be considered. Thèse read as foUows, viz. : 

"6. In a savings-bank, the combmation with a clrcular base, of a plurality 
of vertical flanges supported above the base and spaced apart to form eom- 
partments for the coins, walls unitlng the inner edges of adjacent flanges, said 
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walls forming a central coiupartment, a cover coiiiprisiug a surrounding side 
wall and top unlted thereio and adapted to inclose the base and flanges there- 
on, means for detachably securing said cover to the base, said cover liavlng 
slots therethrough eonimunlcated with the conipartmeuts between the flanges 
and said central conipartmeut. 

8. In a savings-bank, the combination with a base, ot a pluralitj' ot verti<'a! 
flanges supported above the base and spaced apnrt to fovui eompartments for 
the coins, a cover couipriwing a surrounding side wall and to]j wall uaitmi 
thereto, said cover adapted to iuclose the base and the flanges thereon, and a 
lock secured to the under side ot said top the boit of which engages a slot lu 
one of the walls between the inner edges of the two adjacent flanges." 

There is a conflict between the experts of the two parties as to 
just what is meant by the phrase "spaced apart to form compartment 
for the coins," used in both claims 6 and 8. It is contended by défend- 
ants that the device of the patent in suit calls for a portable bank hav- 
ing eompartments for différent sized coins, from which the said coins 
can be removed laterally when the case is taken off — that is, as ex- 
pressed in claim 2, and in différent language in claims 3 and 4, "the 
distance between the outer edges of the radial flanges at each side of 
each compartment being greater than the diameter of the coins to 
be received by such compartment." In support of this contention de- 
fendant calls attention, first, to the language of claims 2, 3, and 4 
aforesaid; second, to the drawitigs, every one of which shows such 
a construction (Walker on Patents [4th Ed.] pp. 172, 173, § 182); 
third, in construing the meaning of the phrase "the distance between 
the flanges of each compartment being greater than the diameter of 
the coins to be received by such compartment," found in amended 
claims 1 and 7 (présent , claims 1 and 5). Counsel for complainant, 
in their remarks accompanying their amended application of June 2. 
1904, say: 

"Claims 1, 2, 3, 4, and 7 bave beeu amended to more clearly distinguisÎ! 
applicant's invention from the prlor art by setting forth the fact that the 
distance between the outer edges of the adjacent flauges is greater than thi' 
dianieters of the coins tobe received in the compartment between sucli 
flauges. ThIs feature facilitâtes the counting of the contents of the bank, in- 
asniueh as the case inay be removed, leaviug the case with ail of the coins 
contained in the bank, stacked within the conipartmeuts from whicli the coins 
nuiy be readily removed by the teller in eonntiug the same." 

Fourth, the spécifications, lines 64 and 75, p. 1, read the phrase, "The 
radial flanges are spaced apart to correspond with the diameters of 
the various dénominations of coins," upon the eompartments shown in 
the drawings to- be formed by flanges wider at their outer edges than 
the coins to be inserted. 

As above intimated, défendant is estopped from attacking the validity 
of the patent in suit. Nor is the court at liberty to hear extraneous 
évidence for any purpose other than to enable it to arrive at the scope 
of the claims, and then only when there is doubt as to the construc- 
tion to be placed upon them. By référence to claims 6 and 8 in suit, 
it will appear that the flanges are "spaced apart to form eompart- 
ments for the coins." It is insisted by complainant that thèse words 
are not modified by the drawings and spécifications to the extent of 
reading into them the further provision -that the eompartments must 
hâve latéral openings larger than the coins they are expected to hold. 
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The language is certainly obscure in the light of the other claims, the 
spécifications, and drawings. It can hardly be seriously contended that 
the patentée intended to say that the several compartments should be 
large enough to receive the several coins for which they are provided, 
and yet that would seem to be a fair paraphrase of complainant's con- 
struction of the language of the claims in suit. 

There seems to exist a case coming within the exceptions in the cases 
above cited. Under the circumstances, it is within the rule of law 
above stated to consider the file wrapper and contents. From the fore- 
going considération thereof, it may fairly be deduced that the device 
of the patent in suit covers only a savings bank in which the outer 
edges of the flanges are spaced apart to a distance greater than the 
width of the coin to be received between them. It would be proper 
also to déclare the prier art, so far as introduced, for this purpose. 
A careful examination thereof, however, does not alter the opinion 
of the court upon the subject of the scope of claims 6 and 8 for the 
purposes of this hearing. Such being the case, the court cannot say 
from the évidence now before it that defendant's device, which is 
for a compartment, the latéral opening of which is less than the width 
of the coin, infringes. For the purpose of granting preliminary re- 
lief, the mind of the court should be free from doubt and uncertainty. 
Such is not hère the case, and the prayer for preliminary relief must 
be, and is, denied. 



McDUFFEE et al. y. HESTONVILLE, M. & F. PASSENGER RY. CO. et al. 

(Circuit Court, & D. Pennsjivaniii. January 28, 1908.) 

>îo. 45. 

1. SPEOIFIO PERFORMAKCE— TjNAUTllORIZED CONTltACT BY TRUSTEE. 

Wliere a patent was assigiied to D. in trust, wlthout power to sell or iii- 
cumber the same, for the benefit of three persous named, and D. became 
the owner of a one-third interest therein, whereupon he contracted to sell 
ail right, title, and interest in the patent, together witli ail claims for dam- 
ages for past lufringements — the purclia.ser having full knowledge of the 
condition of the title — such purchaser vvas eutitled to enforce spécifie per- 
formance ou its agreement to accept vvbatever title D. was able to convey. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Spécifie Perform- 
ance, §§ 20-23.] 

2. Patents — Assignments— Effect. 

A patentée conveyed it vvith other Interests to S., "his assignées and 
suecessors in trust." and direeted that S. and his successors should hâve 
and hold the patent in trust, without power to sell, iucumber, or otherwise 
dlsiwse of the patenta, etc., for the beneflt of three persons, S. being one 
of tbem. S. thereafter assigned the sanie interest, so far as lie had any 
right to do so, to D., trustée. Held that, by such transfor, I). acquired 
title in trust for bimself, and for the two other persons, for whose benefit 
S. had held the title, so that D. was entitled to convey a one-third interest 
in the patent, of which he was the absolute owner. 

3. Si'EciFic Performance— Partial Failure of Title— Abatement of Prioe. 

B. having agreed to convey the whole title to a patent for $20,000, when 
he was uuable to convey but a one-third interest therein, the purchaser, on 
electing to take spécifie performance of such title as D. was enabled to 
convey, was entitled to an abatement of two-thirds of the priée. 
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On Rehearing. 

For former opinion, see 154 Fed. 201. 

J. B. McPHERSON, District Judge. The facts in this case may be 
found in the court's opinion published in 154 Fed. 301. It was there 
assumed that the General Electric Company would net be content with 
anything less than the whole title to the patent, and, as McDulïee could 
not give such a title, the dismissal of the cross-bill asking for spécifie 
performance seemed to be inévitable. Before a decree was entered to 
that effect, however, the pending pétition for a rehearing was pre- 
sented and allowed, in which the General Electric Company déclares 
its willingness to accept whàtever title McDuffee is able to convey, 
and asks that a decree be entered requiring the conveyance of such in- 
terest as he may possess, and also making an adéquate allowance to 
the General Electric Company for his breach of the agreement to con- 
vey the whole title. The rehearing has now been had, and, in order 
that a speedy opportunity for prosecuting an appeal may be afïorded, 
I shall not take the time that would be necessary to discuss the nu- 
merous questions raised by counsel, but shall only say briefly that in 
my opinion the pétition has put a différent face upon the situation. 
Since the General Electric Company is willing to accept what McDuf- 
fee was, and still is, able to give — for his contract with the Allis- 
Chalmers Company is in no respect an obstacle to the decree now ask- 
ed for, the latter company having had previous notice of the peti- 
tioner's conflicting claims^I think the court is bound to order the con- 
veyance to be made. 

As the facts are undisputed a référence to a master would be super- 
fluous. The title which McDuffee is able to convey is derived from 
the assignment dated March 6, 1895, under which he acquired the un- 
divided one-third équitable interest in the patent, and this interest he 
should now be obliged to transfer to the General Electric Company. 
At the time the assignment of March 6th was made Schlesinger was the 
owner, as trustée, of the whole légal title, and was also the owner, as 
an individual, of an undivided one-third équitable interest. Being 
thus interested in two characters, he transferred ail his interest, légal 
and équitable — expressly selling and assigning, "so far as I hâve any 
right so to do, unto John I. McDuffee of Philadelphia, Pa., trustée, 
ail my right, title and interest (both personal and as trustée) in and 
to the following letters patent and applications for letters patent, 
* * * together with ail choses in action thereunder" — and re- 
quested the Commissioner of Patents to issue "said applications to 
John I. McDufïee, trustée, as the assignée of the entire interest there- 
in." It is argued by the counsel for McDufïee and the Allis-Chalmers 
Company that this instrument had no efïect upon Schlesinger's équi- 
table interest. I quote from page 5 of their brief : 

"The utmost, then, which was intended to be, or could be, attained by this 
instrument was to vest in McDufïee, as trustée, the same interest which Schles- 
inger had held, and without change of the cestuis que trustent. For any im- 
plication that Schlesinger Intended to convey his bénéficiai interest to McDuf- 
fee as an individual Is rebutted conelusively by the fact that the grant was 
expressly to him as trustée. Trustée for whom? Not for himself, but for 



Sclileslnger, who remained, as betore, a eestui que trust of one-tliird. The ex- 
pression 'both Personal and as trustée' employed by Schlesinger does not in 
any way change the character of the assignée, and the word 'personal' is 
amply explalned by the fact that Schlesinger was the applicant in ail the ap- 
plications and approprlately thus made the formai request to the Oommissioner 
of Patents." 

I am unable to assent to this argument. If nothing more was ac- 
complished by the assignment of March 6th than is supposed in the 
foregoing quotation, that instrument was ineffective, so far as Schles- 
inger's équitable interest was concerned, although he déclares in un- 
mistakable language that he intends to convey it, and uses apt words 
so to do. As I interpret the assignment, it transfers the légal title from 
Schlesinger, trustée, to McDuffee, trustée, and if this were ail, McDuf- 
fee would hold in trust for Schlesinger, Mrs. McDufifee, and Williams. 
But there is something else. Schlesinger also owned an équitable title, 
and this "personal" interest he also conveyed to McDuffee, trustée, thus 
making him the owner of the équitable title that had previously been 
Schlesinger's, and, so far as this équitable title is concerned, consti- 
tuting him trustée for himself. It would certainly bave been an ex- 
traordinary transaction if Schlesinger had conveyed bis équitable title, 
and, by the same instrument, had retained it; and surely such a re- 
suit could only be accomplished by the use of the clearest language. 
In my judgment, no such language appears hère, but the court is ask- 
ed to reach the resuit by inference, and by disregarding the declared 
and unambiguous intention of the assignor to convey ail bis interest, 
both légal and équitable. I therefore hold that McDuffee, by force of 
the conveyance made on March 6th, not only became the trustée hold- 
ing the entire légal title in Schlesinger's place, but also became the éq- 
uitable owner of one-third, that being the "personal" interest which 
Schlesinger was able to transfer, and in my opinion did transfer, by 
bis assignment. Accordingly, McDuffee, owning the whole légal title, 
and owning also the équitable one-third interest, became trustée for 
himself so far as the équitable interest in one-third was concerned, and 
continued to hold this double relation to the patent until the rise of the 
controversy now before the court. If this is correct, he was then able 
to convey both the légal and the équitable title to an undivided one- 
third interest ; for, so far as that interest was concerned, the two titles 
merged, and as the absolute owner he was able to make an effective 
transfer to any purchaser. 

The price agreed upon for the whole title was $30,000, and as the 
facts in proof do not debar the General Electric Company from claim- 
ing compensation in this proceeding, an abatement of two-thirds from 
that amount should be made, so that one-third only should be paid to 
McDuffee or paid into court, as may appear to be.the proper course 
when the formai decree cornes to be entered. 

The order directing a decree to be entered in accordance with the 
opinion filed June 6, 1907, is therefore modified so as to direct a de- 
cree to be entered carrying out the views now expressed, and also di- 
viding the costs equally between McDuffee and tlie Allis-Chalmers 
Company. 



830 158 FEDERAL KEPORTER. 

AMBRICAN WINE 00. v. KOHLMAN et al. 
(Circuit Court, S. D. Alabama, Fiftli Circuit. December 11, 1907.) 

No. 25G. 

Tbade-Marks atsid Trade-Names — Wobds Subjecï to Appropkiatidîv -r 
"Amebican." 

The "American Wine Company" eannot be exclusively approprlated as 
a trade-mark or trade-nanie, the word "American" being broadly geo- 
graphleal, and its use as a uame by a second corporation is net an iii- 
fringement of trade-mark riglits of a prier user, uor does it constitute 
uufair compétition unless it is used fraudulently with the inteut and 
the eiïect of deceiving the public to the Injury of the flrst user. 

[Ed. Note. — Por cases In point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §i 13, 82. 

TJnfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165 ; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

In Equity. On motion to dismiss bill for want of equity, and on 
demurrers to bill. 

Gregory L. & H. T. Smith, for complainant. 
Fitts, Leigh & Leigh, for défendants. 

TOULMIN, District Judge. The substance of the bill of com- 
plaint is that the complainant is a corporation incorporated under 
the laws of the state of Missouri, in and by the name of "American 
Wine Company"; that, subsequently, it acquired by "letters patent" 
a trade-mark, the material and principal part of which is the name 
"American Wine Company" ; that under said name complainant has 
for many years engaged in the business of manufacturing, dealing 
in, and selling wine, and is still so engaged ; that under said name it 
has acquired an extensive and profitable business, and established a 
réputation as a reliable manufacturer and dealer in pure and superior 
wines, which has been of great value to it; that within the past year 
the défendants hâve, without any authority or permission from com- 
plainant, appropriated and used the said business and corporate 
name of complainant in its public advertisements, and in issuing and 
distributing letter heads and envelopes bearing the name "American 
Wine Company" ; that défendants organized a corporation under the 
laws of the state of Alabama under the corporate name of complain- 
ant "American Wine Company"; that they are conducting their 
business under said corporate name ; that the défendants, well know- 
ing the high réputation of complainant, assumed and appropriated 
the name of complainant for the express purpose of deceiving the 
pubhc and securing trade that would naturally corne to complainant, 
and that persons wsere deceived into believing that they were dealing 
with complainant, when, in truth and in fact, they were dealing with 
défendants. The bill further allèges that complainant objects to and 
complains of the appropriation and assumption of.its corporate name 
and the use of its trade-mark and name, and the déception of the pub- 
lic as aforesaid. The prayer of the bill is that défendants be enjoined 
from using the name of the complainant, or conducting any business 
or making any sales under the name of the "American Wine Com- 
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pany" ; and also prays for such other or further relief as complain- 
ant may be entitled to, the premises considered. The case is sub- 
mitted on mation to dismiss the bill for the want of equity, and on 
demurrers to the bill. 

Geographical terms and words descriptive of the character, quali- 
ty, or place of manufacture of an article are not capable of monopoli- 
zation as a trade-mark. To entitle a person to the protection in the 
use of a name as a trade-mark his right to use it must be exclusive, and 
not a name which others may employ with as much truth as he who 
uses it. Burton v. Stratton (C. C.) 12 Fed. 700; Continental Ins. 
Co. V. Continental Fire Ass'n, 101 Fed. 257, 41 C. C. A. 326 ; Canal 
Co. V. Clark, 13 Wall. 311, 20 L. Ed. 581 ; Mill Co. v. Alcorn, 150 
U. S. 460, 14 Sup. Ct. 151, 37 h- Ed. 1144; Chemical Co. v. Mever, 
139 U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247; Goodyear's India 
Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 128 U. S. 598, 9 
Sup. Ct. 166, 32 L. Ed. 535 ; Shaver v. Heller Merz Co., 108 Fed. 
831, 48 C. C. A. 48 ; Elgin Nat. Watch Co. v. 111. Watch Co., 179 
U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365. 

"It Is one of the fuUdamental rules of the lavv of trade-mark that words 
or even symbols whieh are descriptive of the kiud, quality, nature, i)roi}erties, 
or place of manufacture of an article to which the words are applicd ciinnot 
l)e appropriated as a trade-mark, as respects tliat article." Breiinau v. 
Rmery-Bird-ïhayer Dry Goods Co.. 108 Ked. 627, 47 C. C. A. .^)32. 

The word "American" is broadly géographie. Draper v. Skerrett 
(C. C.) 116 Fed. 206. I am clear on the proposition that the words 
"American Wine Company" are not in themselves a good trade-mark, 
and cannot be exclusively appropriated as a trade-mark or trade- 
name. 

It appears from the allégations of the bill and the prayer for spécifie 
relief that this suit is based on an alleged infringement of a trade- 
mark. It, therefore, rests on the ownership of the trade-mark, the 
title to which is indispensable to a good cause of action. Being of 
opinion that the complainant lias no exclusive proprietary interest 
in the words of the alleged trade-mark, it is not entitled to the spécifie 
relief prayed for. 

There is, however, another class of suits based on what is called 
unfair compétition in trade. The sale of the goods of one manu- 
facturer or vendor as those of another is unfair compétition; and con- 
stitutes a fraud which a court of equity may lawfully prevent by in- 
junction. 

In Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 11 
Sup. Ct. 396, 34 L. Ed. 997, the court says : 

"TJndoubtedly an unfair and fraudulent compétition against the business 
of plaintifC, conducted wlth the inteiit on the part of the défendant to avaii 
itself of the réputation of the plaintiff to palm off Its goods as plaintiff's, 
would, in a proper case, constitute grouud for relief." 

But, as said by the court in Draper v. Skerrett, supra : 

"To justlfy a court of e<iuity in Interfering, there must be somethiiig more 
than the mère duplication by the one party of the other's trade-name. This 
is found in the deceptive use of imltative methods of display or other devices 
by which the priblic are led into buying the infringer's goods when they in- 
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tended to buy those of tlie original producer. The fraud which Is tlins per- 
petrated Is a legitimate groimd for équitable interférence, and is the prac- 
ticable basis of it." 

In Elgin Nat. Watch Co. v. 111. Watch Co., 179 U. S. 665, SI Sup. 

Ct. 270, 45 L. Ed. 365, Mr. Chief Justice Fuller said: 

"Tbe essence of the wrong eonsists in the sale of the goods of one manu- 
facturer or vendor for those of auother." 

In Canal Co. v. Clark, supra, the court said : 

"It Is Invariably held that the essence of the wrong consists in the sale 
of the goods of one manufacturer or vendor as those of another. Whore a 
person has so dressed out hls goods as to deceive the public into the beilef 
that they are the goods of another person, and so put them upon the market 
to the manlfest Injury of that person and of the public, equity will restrain 
such unfair and fraudulent compétition. The plaintiflC's rights are to prevent 
anybody from passlng ofC his goods as the goods of the plaIntifC, which is 
indeed the very substance and kernel of the cases on the subject." Pills- 
bury-Washburn Fleur Mills Co. v. Eagle, 86 Fed. 608, 30 O. C. A. 386, 41 L. 
R. A. 162; Proctor & Gamble Co. v. Globe Keflning Co., 92 Fed. 361, 34 C. C. 
A. 405. 

Unfair and fraudulent compétition against the business of another 
with intent on the part of the ofïender to avail himself of the réputa- 
tion of the other, in order to palm off his goods as the goods of the. 
other, would, in a proper case, constitute ground for relief in equity; 
but false or deceitful représentation must be made out. Fraud must 
be shown. Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 
537, 11 Sup. Ct. 396, 34 L. Ed. 997 ; Goodyear India Rubber Glove 
Mfg. Co. V. Goodyear Rubber Co., 128 U. S. 604, 9 Sup. Ct. 166, 32 
h. Ed. 535. 

"The only basIs for a private suit for an injunctlon against unfair compé- 
tition is the injury to the property rights of the complainant. The fact that 
the défendant deceives the public as to his goods by fraudulent meaus, while 
an important factor In such a suit, does not give a right of action, unless it 
results in the sale of such goods as tliose of the complainant." Am. Wash- 
board Co. v. Saginaw Mfg. Co., 103 Fed. 281, 43 C. 0. A. 233, 50 L. R, A. 609. 

In the course of the opinion, the court said : 

"There are numerous cases in the Reports upon the subject of unfair com- 
pétition in trade. From the gênerai principle running through them ail it 
may be said that when one has established a trade or business in which he 
has used a particular device, symbol, or name, so that It has become luiown in 
trade as a désignation of such person's goods, equity will protect him in the 
use thereof. Such person has a right to complain when another adopts this 
symbol or manner of marking his goods so as to mislead the public into 
purchasing the same as and for the goods of complainant. PlaintiflC cornes in- 
to a court of equity In such cases for the protection of his property rights. 
The private action is given, not for the beneflt of the publie, although that 
may be Its incidental effect, but because of the Invasion by défendant of that 
which Is the exclusive property of complainant. * * • It is true that in 
thèse cases it is an important factor that the public are deceived, but it is 
only where this déception induces the public to buy the goods as those of 
complainant that a private right of action arises." 

The bill in the case at bar does not proceed upon the ground of 
unfair compétition in trade. There are no facts alleged in the bill 
which show that any injury has resulted to the complainant, or is 
likely to resuit to it. It is not alleged that the défendants are engaged 
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in the business of manufacturing or selling wine. It is not alleged 
that they are in any business similar to that of complainant, or that 
they deal in or sell any goods or product of like kind with those of 
complainant. It is not alleged that the défendants are selling or 
palming ofï, or attempting to palm ofif, by any particular device, 
symbol, name, or manner of marking, their goods for those of com- 
plainant. There are no facts alleged in the bill showing ground of 
fraud on the public and on complainant perpetrated by the défend- 
ants by intentionally and fraudulently selling or attempting to sell 
their goods as those of complainant. It is only inferentially alleged 
that the défendants are selling or trying to sell any particular kind 
or character of goods. But the gravamen of the complaint is that 
the défendants hâve appropriated and assumed to use the corporate 
and business name of the complainant; and the court is specifically 
asked to enjoin and restrain them from doing so. I find no facts 
alleged in the bill that would, in my opinion, authorize the court to 
grant, under the gênerai prayer of the bill, other or différent relief. 

In any aspect of the case, as presented by the allégations of the 
bill, my opinion is that the bill is without equity, and that the same 
must be dismissed on the motion of the défendant to that efïect. 

It is 30 ordered. 



UNITED STATES, to Use of HUDSON RIVER STONE SUPPLT CO., T. 
VENABLE CONST. CO. 

(Circuit Court, N. D. Georgla. June 3, 1904.) 

1. CouBTS— Fedesal Couets— Witness Fées— Mileage. 

A witness in attendance on a fédéral court may be allowed mileage for 
going to his home and back, not exceeding 100 miles, during an ad- 
journment of the court, and the same taxed as costs, where it is less 
than his per dlem fées would be if he had remained in attendance. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 13, Courts, § 938.] 

2. Same— Attorney's Febs fob Taking DEPOsiTioNa. 

Attorney's fées for taking dépositions can be taxed In a fédéral court 
under Rev. St. § 824 [U. S. Comp. St. 1901, p. 632], only for such déposi- 
tions as were "admltted In évidence" In the language of the statute. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 13, Courts, § 938.] 

3. Same— Fées fob Taking Dépositions. 

Fées taxable for taking dépositions on interrogatorles in a fédéral court 
when not taken by a United States commissioner are not govemed by the 
State statute, but may properly be taxed at 20 cents per folio by analogy 
with those allowed the clerk, by Rev. St. § 828 [U. S. Comp. St 1901, p. 
635]. 

4. Same— Attoenet's Docket Pees- Consolidation dp Suits. 

Where two suits are brought in a fédéral court between the same par* 
ties which are Consolidated for trial, but separate verdicts are retumed, 
two attorney's docket fées of $20 each are taxable against the losiug 
party, under Rev. St. § 824 [U. S. Comp. St. 1901, p. 632]. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol, 13, Courts, { 938.' 

On Motion to Retax Costs. 
For original opinion, see 124 Fed. 367., 
158 F.— 53 
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Felder & Rountree and Staton & Campbell, for plaintiff. 

Hoke Smith, H. C. Peeples, and B. H. & C. D. Hill, for défendant. 

NEWMAN, District Judge. On the motion to retax costs in this 
case, the first question is as to the taxation of the mileage of two wit- 
nesses, viz., Brown, for two trips, and Kettle, for three trips. There 
is an agreement of facts by counsel as to this matter, as follows : 

"There was an adjournnient of the court for the holidays of two weeks. 
and In order that the court might be held at Colurabus for one week, iiending 
the trial of the cause. For this reason witnésg Brown has been allowed for 
two trips, and witness Kettle for three trips, each trip being taxed by the 
clérk at 100 toiles each way. The trips were actually made by said wltnesses 
during such adjournment, Each of said witnesses résides more thaii 100 
miles from Atlanta, where the cause was tried. The attendance of neither 
was eompulsory, but each had a subpœna handed hlm and each attended in 
good falth. The mileage allowed is less than the par diem would hâve been 
if either Brown or Kettle had remained in attendance during the entire trial." 

It appearing that it was less expénsive to allow the witnesses to go 
home and return, during thç interval of the trial feferred to, than it 
would hâve been to keep them in Atlanta and pay them their per 
diem allowance, and, the clerk only having allowed 100 miles, the 
taxation by the clerk as to this item is held to be correct, and is ap- 
proved. 

2. The next item is as to the allowance by the clerk of attorney's 
fées for dépositions, $3.50 each, under section 824, Rev. St. [U. S. 
Comp. St. 1901, p. 638], taken and not read in évidence in the case. 
The clerk t-axéd the défendant, the losing party in the cause, with at- 
torney's fées for several sets of dépositions or interrogatories which 
were not used on the trial, and for one set which was ofïered and re- 
jected. The language on this subject (section 824) is as follows : 

"For each déposition' taken and admltted in évidence In a cause, two dollars 
!iud flfty cents." 

The cases on this subject are collected in Gunckel, Costs in Fédéral 
Courts, p. 1&4 et seq. My opinion is that under this statute the losing 
party cannotbe taxed with attorney's fées for dépositions, unless they 
are "admitted jn, çvideriçe" in a cause, in the language of the statute. 

In Indianapolîs Water Co. v. American Straw-Board Co. (C. C.) 
G5 Fed. 534, in the opinion by Judge Baker the question is disposed 
of in a way which seems to be correct, as follows : 

: "To entitle an attorney to this fee, there must be a concurrence of three 
things, viz.: (1) There ïnust be a déposition; (2) it must hâve been taken in 
a cause ; and (3) it must bave been admitted In évidence therein." 

Jn Barpardin v. Northall et al. (C.C.) 83 Fed. 241, the same judge 
said this: 

"The contention of the défendant is that, when a déposition is 'taken,' it is 
'admitted in évidence.' If Such were the case, the words 'admitted in évi- 
dence' wotildbe niere surplusage. It là a rule in the construction of stat- 
utes that efCect shall, if possible, be glven to every part of them. It is évi- 
dent that Congress meant by the words 'admitted in évidence' something more 
than the mère taking of a déposition. An attorney's fee on dépositions is 
not taxable until they are both taken àrid admitted in évidence. Thé ad- 



UNITED STATES V. VENABLE CONST. CO. 835 

iiiif^siou of dépositions in évidence inyolves an exercise of jndicial functioiis 
wliich are not vested in iui examiner or otlier ministerial offieer. Tliese dépo- 
sitions inay or niay not be legally entitled to be admitted in évidence. If a 
t'ee M-ere taxable for the taking of a déposition, it mlght be conteuded that 
another fee would be taxable wlien the déposition is thereafter admitted in 
évidence." 

The clerk in this case will only tax for interrogatories taken and ad- 
mitted in évidence in the cause — that is, read in évidence. 

3. Exceptions taken by défendant to the allowance by the clerk of 
"twenty cents for each folio of one hundred words" for taking déposi- 
tions or interrogatories. The clerk taxes this by analogy with that 
allowed clerks under section 828 of the Revised Statutes f U. S. Comp. 
St. 1901, p. 635]. It is contended for the défendant that it should 
not be taxed as the expense of taking dépositions with more than 
the fee allowed by the statute of Georgia (Civ. Code 1895, sec. 5331), 
which is, for examination of each witness, $3 ; for certificate and re- 
turning testimony, 50 cents ; and for issuing each subpœna, 20 cents ; 
or at most, with the allowance to United States commissioners under 
the act of May 38th, 1896, c. 352, § 21, 29 Stat. 184 [U. S. Comp. 
St. 1901, p. 652], 10 cents a folio. Unless the statute of the state 
governs the matter in this court, the clerk had to adopt by analogy 
either the fee allowed clerks under section 828, or that allowed Unit- 
ed States commissioners by the act of 1896 ; and, as I am inclined to 
think the state statute is not apphcable hère, I see no reason to find 
that the clerk erred in adopting, as governing in this matter, the rate 
allowed clerks for taking and filing dépositions. Prior to the act of 
1896 the fées of commissioners of the Circuit Court was the same 
as that allowed the clerk — 20 cents a folio — but by that act it was re- 
duced to 10 cents a folio. This réduction only applies to what are 
now known as "United States Commissioners" ; formerly, and before 
the act of 1896, commissioners of the Circuit Court. It does not ap- 
ply, of course, to persons other than such commissioners who are 
named to exécute or take answers on written interrogatories filed by 
the parties in civil cases ; and the clerk in taxing costs may as well 
adopt the rule as to the amount allowed clerks as the amount allowed 
United States commissioners ; indeed, with more propriety, as this 
has heretofore been the rule for taxing co.sts in such cases. As a mat- 
ter of fact, even the amount thus allowed would be much less than the 
amount necessarily expended in having, in this way, testimony prop- 
erly taken. The clerk may tax against the défendant the expense of 
the plaintifï for taking dépositions or interrogatories which were used 
in évidence, at the rate allowed clerks by the statute, and fixed by him, 
viz., 20 cents a folio. 

4. The remaining question is as to the taxation by the clerk of two 
attorney's docket fées. There were two suits by the plaintifï against 
the défendant, and they were Consolidated for convenience in the trial, 
with the proviso, in the order making such consolidation, that separate 
verdicts should be taken. The jury was instructed by the court to 
find separate verdicts, which was done. The statute is : 

"Ou a trial before the jury iu civil » * * causes, * * * a docke* 
fee of twenty dollars." 
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I think the clerk was correct in allowing a docket fee of $20 in each 
case. While there was but one hearing before the court and jury in 
this case, two cases were really tried and separately ended. In this 
sensé, there were two trials, and 1 agrée with the clerk that two at- 
torney's docket fées should be charged. Switzer v. Home Ins. Co. (C. 
C.) 46 Fed. 50. 

As the action of the court in this matter will probably serve some- 
what as a précèdent in taxing costs in this district, I hâve conferred 
with Circuit Judge Pardee regarding it, and he agrées with me in 
the conclusions stated above. 



GtILBBNKIAN v. STRANAHAN. 
(Circuit Court, S. D. New York. April 29, 1907.) 

1. OusroMs DuTiES— Reliquidation— VoLUNTAEY Satisfactioist of Peotest. 

A eollector of customs sustained an iniporter's protest against tlie 
assessment of duty, instead of transmitting tlie protest to the Board of 
General Appraisers for décision, under Customs Administrative Act June 
10, 1890, c. 407, § 14, 26 Stat. 137 [U. S. Comp. St. 1901, p. 19331. HeU, 
tliat the provisions of the act were as vcell complied with by this action 
as they would hâve beeii by transmission of the case to the Board. 

2. Same— Reliquidation by Obdee of Seceetaet of Teeasuet— Bstoppel. 

The Secretary of the Treasury authorized a coIlector of customs to sus- 
tain an importer's protest relative to the value of the currency of the in- 
voiee; but, after reliquidation had taken place accordiiigly, he ordered 
a re-reliquidatlon, on the same basls as the original liquidation against 
which the protest had been made. This order was based on Tariff Act 
August 27, 1894, c. 349, § 25, 28 Stat. 552 [U. S. Comp. St. 1901, p. 2375J, 
authorizing the Secretary to order reliquidation in certain currency 
cases. HeM, that the rights of the Secretary, conferred by this section, 
were not impaired by his previous acquiescence in thé importer's pro- 
test. 

3. Same— Reliquidation Aftee One Yeae— Pkesencb of Peotest. 

Act June 22, 1874, e. 391, § 21, 18 Stat. 190 [U. S. Comp. St. 1901, p. 
1986], provides tliat the liquidation and settlement of duties shall be- 
come final "after the expiration of one year from the time of entry, in 
the absence of * * * protest." Held, that this prohibition does not 
apply where a protest has been flled, even though it bas been sustained, 
and Is no longer pendlng. 

4. Same — Oollectoe dp Customs— Liability—Acts of Pbedecessoe. 

A eollector of customs is not liable to importers for the failure of his 
predeeessor to send the importers' protests to the Board of General Ap- 
praisers, under Customs Administrative Act June 10, 1890, c. 407, § 14, 
26 Stat. 137 [U. S. Comp. St. 1901. p. 1933]. 

5. Same— LiABiLiTY foe Obbying Seceetaey of Teeasuby. 

A collecter of customs is not responsible for the action of the Secretary 
of the Treasuiy in ordering reliquidation under Tariff Act August 27, 
1894, c. 349, § 25, 28 Stat. 552 [U, S. Comp. St. 1901, p. 2375], relating to 
currency fluctuations ; and he is not liable to importers where he foUows 
instructions issued by the Secretary under said section. 

At Law, 

This case involves the following provisions of law: 

"Sec. 25. That the value of foreign coin as expressed In the money of ac- 
count of the United States shall be that of the pure métal of such coin of 
standard value ; and the values of the standard coins in circulation of the 
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various nations of the world shall be estimated quarterly by the direotor of 
tlie mint and be proclaimed by the Secretary of the Treasury. » * * ^.nd 
the values so proclaimed shall be followed In estimating the value of ail 
foreigu merchandlse exported to the United States during the quarter for 
which the value is proclaimed. * » * Provided, that tho Secretary of 
the Treasury may order the reliquidation of any entry at a différent value, 
whenever satisfactory évidence shall be produeed to him showlng that the 
value in United States currency of the foreign money specified in the invoice 
was, at the date of certification, at least ten per centum more or less than 
the value proclaimed during the quarter in which the consular certification 
occurred.'^ TarifE act of 1894 (A.ct August 27, 1894, c. 349, § 25, 28 Stat. 552 
[U. S. Comp. St. 1901, p. 2375]). 

"Sec. 14. That the décision of the collector as to the rate and amount of 
dvities chargeable upon imported merchandise * * * shall be final and 
conclusive, * * * unless the owner, importer, consignée or agent of such 
merchandise * * * shall within ten days after * * * liquidation of 
duties, * * « if dissatisfiod with such décision, give notice in writing to 
the collector, setting forth therein distinctly and speciflcally * * * the 
reasons for his objections thereto, and if the merchandise is entered for con- 
suniption shall pay the » ull amount of the duties. * * * Upon such notice 
and payment the collector shall transmit the invoice and ail the papers and 
exhibits connected tlierewith to the board of three gênerai appraisers, * * * 
which board shall examine and décide the case thus submitted. * * * " 
Customs administrative act of 1890 (Act June 10, 1890, c. 407. § 14, 26 Stat. 
137 [U. S. Comp. St. 1901, p. 1933]. 

"Sec. 21. * * * Whenever duties upon any Imported goods, wares, and 
merchandise shall hâve been liquidated and paid, * * * such settlement 
of duties shall, after the expiration of one year from the time of entry, in 
the absence of fraud and in the absence of protest by the owner, importer, 
agent, or consignée, be final and conclusive upon ail parties." Act June 22, 
1874, c. 391, 18 Stat. 190 [U. S. Comp. St. 1901, p. 1986]. 

The plaintifEs are the members of the firm of Gullabi Gulbenkian & Com- 
pany, who hâve brought the action against Nevada N. Stranahan, collector 
of customs at the port of New York, for the rec-overy of damages allegod to 
be due by reason of the wrongful withholding of excessive duties paid by the 
importers under protest, also by reason of breach of officiai duty in not for- 
warding the importers' protest to the Board of United States General Ap- 
praisers, as provided in said section 14. The case relates to importations into 
sald port between June 30, 1899, and October 30, 1900, which was before said 
Stranahan had become collector of customs, and while his predeeessor, George 
R. Bidwell, was still in office. The merchandise in question was imported 
from India, the invoices being made out in rupees, the currency of that coun- 
try. The entries for the merchandise were liquidated on the basis of the 
exchange value of the rupee, as shown by consular certiflcates attached to 
the invoices ; and the Importers paid the duties on this basis, but flled protests 
against the action of the collector as provided in said section 14, contending 
"that the collector erred in regarding or taking as the value of the rupee the 
exchange value thereof ; and « * * that instead he should bave regarded 
and taken as the value of the rupee the proclaimed value as estimated by the 
director of the mint or the value of the pure métal of the coins in question." 
The collector did not forward thèse protests to the Board of General Ap- 
praisers in accordance with section 14, nor was he requested so to do by the 
Importers ; but he reliquidated the entries on the basis of the proclaimed 
value as contended in the protests. He. however, made no refund to the im- 
porters of the amounts accruing by virtue of the reliquidation, but again 
reliquidated the entries on the same basis as the original liquidation. Both 
this reliquidation and the re-reliquidation were made pursnant to spécifie 
instructions by the Secretary of the Treasury ; the instructions as to the 
re-reliquldatlon being on the ground that there had been produeed to the 
Secretary satisfactory évidence that the value in United States currency 
of the Indlan rupee was 10 per cent, more than the value proclaimed during 
the quarter In which the consular certification of the invoice occurred, and 
that, therefore, under said section 25 of the tariflC act of 1894, he was au- 
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thorlzefl. to direct tlio aforesaid re-reliquidation on tlie exchange value. No 
protests were flled by the importera witli respect to the re-reliquldatlou. 

The importer»' comphiiut refers to three sehedules. As to the first tliey 
subsequeiitly disclaimed ail right to recover damages. The second related to 
importations iipou which the duties were liquldated, reliquidated, and re- 
rellquldated before the défendant herein became collecter. Schedule 3 re- 
lated to importations upon which the duties were originally liquldated by said 
Bidwell, défendant'» predecessor, btit were reliquidated and re-reliquidated 
by the défendant. As to tlie importations embraced lu thls last schedule, it 
appeared that ail of the reliquidations and re-rellquidations were made after 
the expiration of one year froni the time of entry. The importera contended 
that, the protests having been satisfled by the rellquldatlon, there was then 
an "absence of protest" within the meaning of said section 21. Consequently, 
more than a year havlng elapsed after eutry, and there being no fraud, no 
further liquidations were légal, being contrarj' to the provisions of the sec- 
tion. Note United States v. Leng (D. C.) 18 Fed. 15 : Cass«l v. United States 
(C. C.) 146 Fed. 146 ; United States v. Fox (D. C.) 53 Fed. 531, 536 ; Gandolfl v. 
United States, 74 Fed. 549, 20 C. C. A. 052 ; and In re Benziger, G. A. 0224 
(T. D. 2{5,8t)8). 

The plalntiffs asljed the court to flnd as conclusions of law (1) that, upon 
the reliquidation of the entrles by the coUector, they became entitled to a 
refund of the amoimt of the duties paid on such entrles in excess of the 
aniount of such duties estimated iu accordance with the pure métal value, 
as duly estimated by the director of the mint and proelaimed by the Secre- 
tary of the Treasury, of tlie currency in which the merchandise of such en- 
trles was invoiced ; and (2) that any subse<juent liquidation of said entries 
or any of them was contrary to law and void. The case was tried without 
Il Jury. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 
Winfred T. Denison, Asst. U. S. Atty., for collector. 

HOUGH, District Judge. In mv opinion section 14 of the admin- 
istrative act of 1890 (Act June 10,' 1890, c. 407, 26 Stat. 137 [U. S. 
Comp. St. 1901, p. 1933]) is complied with by either (1) transmitting 
ail the papers and exhibits to the Board of General Appraisers, or 
(2) complying with the terms of the protest. In this view the claims 
based upon the importations enumerated in schedule 2 are disposed of 
by United States v. Whitridge, 197 U. S. 135, 35 Sup. Ct. 406, 49 
L. Ed. 696 ; for if the Secretary of the Treasury, after a hearing be- 
fore the Board of General Appraisers, could exercise his rights under 
section 25 of the act of 1894 (Act August 27, 1894, c. 349, 28 Stat. 
552 [U. S. Comp. St, 1901, p. 2375]), he could certainly exercise the 
same rights after having once acquiesced in the terms of the protest. 

As to the claims enumerated in schedule 3, it appears to me that, a 
protest having been duly filed, section 21 of chapter 391 of Act 1874, 
18 Stat. 190 [U. S. Comp. St. 1901, p. 1986], does not apply. This is 
the inference I draw from the remarks at the foot of page 442, 124 
U. S., page 558, 8 Sup. Ct., 31 L. Ed. 492 (Beard v. Porter). That 
is, as shown by the case last cited, since there was a protest against a 
prior liquidation or settlement of duty, it folio ws that such liquidation 
or settlement did not become final and conelusive at the expiration of 
a year or at the expiration of any other period, so far, at least, as that 
statute is concerned. 

I am unable to acquiesce, however, in plaintiffs' position that a 
cause of action accrued against this défendant because such defendant's 
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predecessor in office unreasonably refusée!, for the space of nearly two 
years prier to his résignation, to give the plaintiffs any redress what- 
ever; that is, he neither yielded to their protest, nor transmitted the 
papers to the Board of General Appraisers. It may well be that thèse 
plaihtiffs had a cause of action against Bidwell, but ail that Stranahan 
did was to obey the direct orders of the Secretary of the Treasury to 
(1) yield to the protest, but (3) pay nothing by reason thereof, and (3) 
send the papers on to Washington, where (4) steps were promptly tak- 
en to render the protest a vain thing. If the coUector had even, under 
the compulsion of his superior officer, refused either to send the papers 
to the Appraisers or to yield to the protest, a cause of action might 
exist against him ; but he did yield, and I do not think he is responsible 
for the final action of the Secretary of the Treasury, concerning which 
it is not necessary to express any opinion. 
Judgment for défendant. 



In re SHEARER. 

(District Court, E. D. Pennsjivania. January 20, 1908.) 

No. 382. 

ALIENS— XaTUBALIZATION — MiNOR ClIILDREN OF DECEASED AlIEN — ".\l.IEK 

Who iias Declahed his Intention." 

The provision of tlie naturali/.ation act of Juue 29, 1906. c. 3592, i 4, cl. 
C, 34 Stat. 5'M> [U. S. Comp. St. Supp. 1907, p. 422], that "wlien any alien 
who has déclarée! liis intention to hecome a citizen of the United St.-ites 
(lies hefore lie is aetually naturalized the widow and minor children of 
such alien may. by eomplying with the other provisions of this aiit, be 
naturalized without making anv déclaration of intention." is )irecisely 
the sanie in effect as Rev." St. "§ 21G8 [U. S. Comp. St. 1901, p. 13321, 
whlch is repealed by the later act, and, being a re-enactment, the woi'ds 
"any alien who has declared liis intention" nmst be eonstrued to Include 
persons who inade their déclarations under the old statnte, and subse- 
quently dled, whose minor children may be naturalized under the new act 
w'ithout making any déclaration of intention. 

Pétition for Naturalization. 

William S. Gregg, Spécial Asst. U. S. Atty. 

J. B. McPHERSON, District Judge. The petitioner, who is an 
alien subject of Great Britain, came to the United States in 1883, when 
he was less than two years old, and has resided hère continuously since 
that time. His father declared his intention to become a citizen in 
1889, but had not been naturalized when he died in 1893. At the death 
of his father the petitioner was still a minor, not quite 12 years of âge, 
and, under section 2168 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 1332], he succeeded to the benefit of his father's déclaration. He 
did not become a citizen immediately, and ipso facto as he would 
hâve become, if the father had taken the final step to complète his own 
citizenship, but he was entitled to use the father's déclaration with the 
same eflfect as if he himself had made it, and to become a full citizen, 
after his arrivai at majority, by presenting the ordinary final pétition 
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and taking the oaths prescribed by law. Section 2168 [1 U. S. Comp. 

St. 1901, p. 1332] is as follows : 

"When any alien, who has complied with tlie flrst condition specified in sec- 
tion 2165" (that is, has declared hls intention to become a citizen), "dies be- 
fore he is aetually naturalized, tbe widow and the chiidren of such alien 
shall be consldered as citlzens of the United States, and shail be entltled to 
ail rights and privilèges as such, upon taking the oaths prescribed by law." 

There is no dispute about the meaning of this section, so far at 
least as concerns tiie présent controversy. It is agreed that its efïect 
upon the petitioner's rights, as a minor alien, is correctly stated in the 
foregoing sentences of this opinion; and, therefore, when the minor 
reached his majority in December, 1902, he could hâve availed himself 
at once of the privilège offered by section 2168, and could hâve be- 
come a citizen by presenting a final pétition ; and taking the necessary 
oaths. He did not apply for citizenship, however, until May 2, 1907, 
when he filed a pétition under the act of 1906, claiming the same right 
now under section 4, cl. 6, as could hâve been asserted in 1902 under 
section S168. Act June 39, 1906, c. 3592, 34 Stat. 596 [U. S. Comp. 
St. Supp. 1907, p. 422]. The government objects to the pétition on 
the ground that the alien's right under section 2168 has been taken 
away by spécifie repeal (see section 26, Act 1906); and that no new 
right is given to the petitioner by clause 6 of section 4, because his 
father died before the passage of the act. It is said that this clause 
applies only to tne case of an alien who shall die after the passage of 
the act, and that the petitioner must make his own déclaration of in- 
tention, and wait two years before his final pétition can be entertained. 
In my opinion this position is not sound. Clause 6 of section 4 [U. S. 
Comp. St. Supp. 1907, p. 422] is in thèse words: 

"When any alien who has declared his intention to become à citizen of the 
United States dies before he is aetually naturalized, the widow and minor 
chiidren of such alien may, by complying with the other proTlsious of this act, 
be naturalized without making any déclaration of intention." 

The phrase "who, has declared" will bear either of three construc- 
tions. It may mean "who shall hereafter déclare," or "who has al- 
ready declared," or "who has already declared, or shall hereafter dé- 
clare." Unless it refers exclusively to the future, the government's 
objection cannot be sustained, and, as I hâve already indicated, it seems 
to me that the phrase should bear the broadest of the three possible 
meanings. In support of this view, it is to be noted that the efïect 
of the clause is precisely the same as the effect of section 2168. The 
language difïers in some particulars, but there is no essential dififer- 
ence in the meaning. When, therefore, clause 6 provides that "when 
any alien who has declared his intention, etc., dies before he is aetually 
naturalized," his widow and minor chiidren may be naturalized with- 
out previously declaring their own intention, it merely repeats, in 
exactly équivalent terms, what had theretofore been the law under sec- 
tion 2168. The act of 1906 was intended to codify the statutes re- 
lating to naturalization, making some changes and adding certain pro- 
visions; and the efifect of the repeal of section 2168 by section 26 of 
the later statute, whilp its provisions were at the same time re-enacted 
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in section 4, was simph' to continue the earlier law on this subject with- 
out a break. Upon familiar principles of statutory construction, the 
plain meaning of the words used in section 3168 is to be carried over 
to the same words thus deliberately adopted by Congress in the act 
of 1906 ; the resuit being, in my opinion, that the words "any alien 
who has declared his intention," etc., in the later act must be construed 
to include the same persons that were included in the words "any alien 
who has complied with the first condition," etc., in section 2168 of the 
Revised Statutes. Bear Lake Co. v. Garland, 164 U. S. 11, 13, 17 Sup. 
Ct. 7, 41 h. Ed. 327. 

If this construction is correct, it follows that the petitioner's right 
under section 2168 to avail himself of his father's déclaration of inten- 
tion was not taken away by the act of 1906, but was preserved and con- 
tinued by clause 6 of section 4, and that the présent application should 
be granted. (I am authorized to say that Judge Holland, to whom 
a similar pétition has been presented by another applicant, agrées with 
this opinion.) 

The clerk will enter an order in accordance therewith. 



FARMERS' BANK OF CUBA CITY, AVIS., v. WRIGHT et al. 

(Circuit Court, N. D. lowa, C. D. January 25, 1908.) 

No. 298. 

1. CouBTS— Fedebal Courts— Suit to Establish Claim Against Estate— 

Parties. 

In proceedings to establish claims against the estâtes of deceased per- 
sons, the fédéral court follows and adniinisters the local law, and it is 
only necessary in such a proceeding in that court to serve those whom it 
would be necessary to serve if the proceeding were in the state court ; and 
such parties only are indispensable parties défendant either in the state 
or fédéral court. 

2. Same— JUBISDICTION— NONRESIDENT BXEOUTOK. 

lowa Code 1897, § 3465, provides that "vrhere two or more parties are 
bound by contract * * * or statute whetlier jointly only, or jointly 
and severally, or severally only, * * * the action thereon may at the 
plaintiff's option be brought against any or ail of them." Section 3410 
provides that "in an action against several executors or administrators 
they shall be considered one person, and judgment may be taken and ex- 
écution issued against ail as such although only a part were served with 
notice." Rev. St. § 737 [U. S. Comp. St. 1901, p. 587], relating to fédéral 
courts, provides that "the misjoinder of parties who are not found within 
the district shall eonstitute no matter of abatement or other objection to 
the suit," but that the judgment against the parties properly before the 
court shall be without préjudice to parties not served nor appearing. Held 
that, under such statutes, a fédéral court had jurisdiction of a suit against 
executors appointed in lowa to establish a claini against the estate of their 
testator, and that its jurisdiction was not afiCected by the fact that one 
of the executors joined was a citizen and résident of another state and 
was not served, such executor not being an indispensable party under the 
lowa statute. 

[Ed. Note. — Jurisdiction as afCected by state laws, see note to Barling v. 
Bank of British America, 1 C. C. A. 513.] 
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3. Samk— PbndeSct of Claim in State Court. 

lowa Code 3897, S 3338 et seq., relating to daims agalnst the estâtes of 
decedents, requlres such daims to be filed wlth the derk of the district 
court within the stated time to prevent the same from belng barred by 
limitation and to flx thelr çlass, and unless approved by ii:e exécuter or 
admlnistrator they must thereafter be established by the court on notice 
in what is in effect an ordlnary independent suit. Held, that the flllng 
of a daim as so required by a nonresident créditer does not bar his right 
to maintain a suit to establish the same in a fédérai court where the 
jurisdictlonal facts exist, even If it be assumed that after such filing the 
matter is pending In the state court. 

At L^aw. On demurrer to defendant's plea in abatement and to the 
jurisdiction of the court. 

The plalntifï, a Wisconsln corporation, filed its pétition against George 
Wright ànd W. H. Wasem as executorg of the wiii of John Wasem, deceased, 
late of Wright county, this state, to establish a claim against said estate based 
upon two promissory notes, aggregating $14,200, alleged to bave been made by 
the deceased In his Ufetime to A, H. Wasem or order, who then vvas, and stiU 
is, a citizen of Wlsconsin. The pétition allèges that the deceased, John 
Wasem, a résident of Wright county, this state, died testate in that county 
July 26, 1906; that his will was duly admitted to probate by the district court 
of lowa in and for that county in October foilowing; and that défendant 
George Wright, then and now a citizen of lowa residlng In said Wright county, 
and W. H. Wasem then and now a citizen of South Dakota residing in that 
state, were named in said will as executors thereof, and by said court duly 
appointed joint executors of said will and of the estate of the deceased on Oc- 
tober 9th; and that they hâve duly qualifled, and are now actlng as such. It 
also allèges that pursuant to the provisions of the lowa Code, relating to the 
settlement of the estâtes of deceased persons, the plaintiff made a written 
statement of Its daim against said estate based upon said notes, setting forth 
copies thereof, duly verlfled the same, and flied it wlth the clerk of the district 
court of said Wright county Pebruary 7, 1907, within six months after the 
notice of the appolntment and qualification of said executors was given. The 
prayer of the pétition is that the said claim be allowed ; tliat it be adjudged 
that the executors of said will and the estate of said deceased are indebted to 
the plaintiff in the amotint of said two notes, wlth interest from thelr dates 
accordlng to the tenus thereof ; and for such other order in the premises as 
may be authorized by law. The pétition names both executors as défendants, 
but défendant Wright only is served wlth summons, and be alone appears and 
files pleas in abatement and to the jurisdiction of the court upon the grounds: 
(1) That his co-executor Is an indispensable party to this proceeding; tliat he 
bas not been served with summons; bas not appeared; and is now, and was 
when this action was commenced, a citizen and résident of South Dakota, and 
cannot rightly be made a party défendant hereto. (2) That at the time of 
the commencement of this action there was, and still is, pending in the district 
court of lowa in and for Wright county, an action by this plaintiff againsf 
the estate of John Wasem, deceased, upon the same causes of action set fortii 
în the pétition in this action, to prove and establish the same as a claim against 
said executors and said estate. The plaintiff demurs to each of thèse pleas. 

McGrath & Archerd, Healy & Healy, and Thos. D. Healy, for 
plaintiff. 

Eugène Schafter, Nagle & Nagle, Birdsall & Birdsall, and Kelleher 
& O'Connor, for défendant Wright. 

REED, District Judge (after stating the facts as above). Defend- 
ant's first plea challenges the right of the court to establish the claim 
against the estate of John Wasem, deceased, because one of the co- 
executors of his will, who has qualified and is acting as such with 
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défendant, is a citizen of South Dakota, has not appeared, and can- 
not be served with process within the jurisdiction of this court. 
It is not disputed that a nonresident créditer may establish his claim 
against the estate of his deceased debtor in the proper circuit court 
of the United States, the requisite amount and diversity of citizen- 
ship existing; but it is contended by the défendant Wright that his 
co-executor Wasem is jointly liable v/ith him, and is therefore an 
indispensable party to this proceeding. In view of the limited ju- 
risdiction of the fédéral courts the question lies at the threshold 
of this proceeding. It was the rule at common law that when one 
only of several joint obligors was sued, he could plead the nonjoind- 
er of the others in abatement. And the rule applied to suits against 
joint executors to recover upon obligations of the testator. Hens- 
loe's Case, 9 Coke, 36 (vol. V, p. 64) ; Swallow v. Emberson, 1 Levin, 
161 ; 1 Chitty's PI. 52 (14th Am. Ed.) ; Gould's PI. (Hamilton) p. 197. 
FoUowing that rule, it was early held in the fédéral courts, in the 
absence of statute changing it, that if those not served were citizens 
of the same state as the plaintifif, or of some other district so that 
they could not be served with process within the district where the 
suit was brought, the jurisdiction of the court was defeated. Barney 
V. Baltimore City, 6 Wall. 280-286, 18 L. Ed. 825. But this rule 
of the common law is abrogated in many of the states, lowa among 
them. The Code of lowa 1897 provides : 

"Seo. ;?40ô. Wliere two or more persous are bound by eontraet or by judg- 
inent, decree, or statute, vvlietlier iointly only, or Jointly and severally, or sev- 
eniDy only, including the parties to nef^otiable pai)er, common orders andcheclîs, 
;ui,d suretles ou tlie sauie or separate instruments, or by any liability growing 
•:>ut of tlie .sanie. the action thereon may at the plaintiff's option, be brouglit 
against any or jil! of them. When any of those so bound are dead, the action 
may be brought against any or ail of the survivors. with any or ail of tlie 
représentatives of the decedeuts, or against any or ail of snch représentatives. 
An action or judgnient against any one or more of several ijersons jointly 
bound shall uot be a bar to proceedings against the otliers." 

And to avoid the eflfect of the rule in the fédéral courts, the act 
of February 28, 1839, c. 36, 5 Stat. p. 331, was enacted. That stat- 
ute, with some unimportant changes, is section 737 of the Revised 
Statutes of the United States [U. S. Comp. St. 1901, p. 587], which 
is as foUows : 

"Sec. 737. When there are several défendants in any suit at law or in equity, 
and one or more of tliem are neither inhabitants of uor found within the dis- 
trict in which the suit is brought, and do not voluntarlly appear, the court may 
entertain jurisdiction, and proceed to tlie trial and adjudication of the suit 
hetween the parties who are properly bel'ore it ; but the judgnient or decree 
rendered therein shall not conclnde or préjudice other parties not regularly 
served with process not voluntarily appearing to answer ; and non-j'oinder of 
parties who are not inhabitiuits of nor found within tlie district, as aforesaid, 
shall not constitute niatter of abatement or objection to the suit." 

A plaintiff prosecuting his action to judgment against one of his 
joint debtors, as authorized by thèse statutes, obtains only the relief 
to which he is entitled as against him ; and no injustice is donc to 
the others because their rights are not affected bv such judgment. 
Barney v. Baltimore, 6 Wall. 287, 18 L. Ed. 825. But neither of thèse 
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statutes, nor the forty-seventh equity rule, authorizes the court to 
proceed to final judgment or decree in the absence of parties who 
are indispensable to a final détermination of the question before it. 
Code of lowa 1897, § 3466; Shields v. Barrow, 17 How. 130, 15 h. 
Ed. 158; Minnesota v. Northern Security Co., 184 U. S. 199-237, 
22 Sup. Ct. 308, 46 L. Ed. 499; Decatur Co. v. Bright, 57 lowa, 
724-729, 11 N.W. 653. 

The question then is, are ail of the executors, or administrators, 
when more than one is appointed of the estate of a deceased person 
under the lowa statute, indispensable parties to a proceeding by a 
creditor in a circuit court of the United States in that state, to estab- 
lish his claim against the estate of his debtor, who was domiciled in 
that state at the time of his death, and whose estate is being there 
administered? The fédéral courts, in proceedings to establish claims 
against the estâtes of deceased persons, f ollow and administer the 
local law for the allowance of claims against such estâtes. Aspden v. 
Nixon, .4 How. 467, 11 E. Ed. 1059 ; Security Trust Co. v. Bank, 187 
U. S. 211-227, 23 Sup. Ct. 52, 47 L. Ed. 147; Mining Co. v. Blanden, 
(C. C.) 136 Fed. 252-254. 

In lowa, since 1886, the district court (which is the court of gên- 
erai jurisdiction) exercises jurisdiction in the probate of wills and 
the settlement of the estâtes of deceased persons; and the powers, 
duties, and obligations of executors or administrators, as the case may 
be, in that state with référence to the settlement of such estâtes are 
identical; and each is charged with the obligation to apply the estate 
of the deceased person liable for his debts to their payment. Code 
1897, § 3270 et seq. Other sections are: 

"Sec. 3338. Claims against the estate shall be elearly stated, and, if founded 
upon a written instrument, tlie same or a copy tliereof and of ail indorsementa 
thereon shall be attached as a part of the statement, and if upon account, an 
itemized copy shall be attached, showing the balance; which statement must 
be sworn to and filed with the elerk of the district court and ten days' notice 
of the hearing thereof — which shall be at some regular term of the court — ac- 
companied by a copy of the claim, shall be sen^ed on one of the executors or 
administrators in the manner required for commencing ordinary actions, un- 
less the same has been approved by the exeeutor or administrator, in which 
case it may be allowed by the clerk without notice, and so entered upon the 
probate calendar." 

"Sec. 3341. If a claim flled against the estate Is not fully admitted by the 
exécuter or administrator, tlie court may hear and allow the same, or may 
submlt it to a jury, and on the hearing, unless otherwise provided, ail pro- 
visions of law applicable to an ordinary action shall apply." 

"Sec. 3410. In an action against several executors or administrators, they 
shall be considered one person, and judgment may be taken and exécution is- 
sued against ail as such, although only part were served with notice." 

Administrators were unknown to the early common law. Their 
appointment for the estâtes of persons dying intestate was first requir- 
ed by the statute of 31 Edw. III, c. 11 (A. D. 1357), which is as 
f ollows : 

"That in case where a man dietli intestate, the ordinaries shall députe the 
next and most lawful friends of the dead person intestate to administer hia 
goods: 

"(2) Which deputies shall hâve an action to demand and recover as execu- 
tors, the debts due to the said person Intestate, in the King's court. ♦ • • 
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"(3) And shall answer also in the King's court, to other to whom tbe said 
dead person was holden and bound, In the same manner, as executors shall 
answer. 

"(4) And they shall be accountable to the ordlnaries, as executors be in tho 
case of testament, as vvell of the time past as tbe time to corne." 

This statute, and the later one of 21 Henry VIII, c. 5, are the 
foundation of the sta tûtes of the American states upon the subject. 
2 Blackstone's Com. 496 ; 3 Redfield, Wills, p. 78 and note (2d Ed,). 

In the earlier décisions after the statute of 31 Edw. III, a distinction 
is made between the powers, duties, and obligations of administra- 
tors, and those of executors, who, it is said, dérive theirs from the will. 
That statute does not seem to warrant the distinction thus made, at 
least as to their duties and obhgations in the settlement of the estâtes ; 
and no such distinction exists under modem statutes — especially Hke 
that of lovva; and under such statutes the powers, duties, and obliga- 
tions of each in the settlement of estâtes hâve been regarded in later 
décisions as the same. Hudson v. Hudson, 1 Atkyns, 460 (2 Eng. R. 
C. 135); Dickerson v. Robinson, 6 N. J. Law, 195, 10 Am. Dec. 
396-399; 2 Black. Com. 496-507. Sec. 3465 of the lowa Code, above, 
is comprehensive, and includes ail joint obligations; and its plain pur- 
pose is to abolish the common-law rule requiring the joinder in one 
action of ail parties jointly bound, no matter how the obligation arises. 
The obligations of co-executors arise either from the will, or, as in 
case of administrators, from the statute, and in either case they are 
within the very letter of this section. See Moore v. McKinley et al., 
Executors, 60 lowa, 367-370, 14 N. W. 768. 

The lowa statute would seem therefore to settle the question against 
the défendant. But it is earnestly contended in his behalf that the 
common-law rule still obtains, in the fédéral courts at least, as to ac- 
tions against joint executors; and Conolly v. Wells (C. C.) 33 Fed. 
205, and cases there cited, are mainly relied upon as sustaining that 
contention. It must be admitted that the contention has support in that 
décision. The case, however, may be distinguished upon its facts 
from this. It was a suit in equity to establish a claim against the es- 
tate of a deceased person, and for an accounting of certain bonds or 
securities intrusted by complainant to the deceased, who in his life- 
time was a partner of complainant in certain transactions in which they 
together obtained such securities, the joint possession and légal title 
of which, it is held, passed to three executors of the will of the deceased 
partner, one of whom was a citizen of the same state as the complain- 
ant, and was not named as a party défendant, for to hâve donc so 
would defeat, it was said, the jurisdiction of the court; and it was 
held that a final decree could not be made concerning thèse securities 
without afifecting the interest of the absent executor therein. The dé- 
cision, however, broadly holds that one joint executor, when sued alone 
for a debt or obligation of the testator, may plead in abatement, as at 
common law, the nonjoinder of a co-executor; and a statute of Wis- 
consin similar to section 3410 of the lowa Code is held not to afïect 
this rule of the common law. The opinion is carefuUy prepared, is 
concurred in by the circuit judge, and is entitled to much weight. A 
number of cases are cited, which the opinion concèdes, hold to a dif- 
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ferent rule. One of them, United States v. Backus, 6 McLean, 443, 
Fed. Cas. No. 14,491, was an action to recover from the executors of 
a deceased postmaster, who died in Michigan, a balance due the United 
States upon their account against the postmaster. There were three 
executors named in the will, ail of whom qualified and were acting as 
such, two of them being citizens and résidents of Wisconsin, and one 
of Michigan, who alone was served. He appeared and pleaded in 
abatement the nonjoinder of his two co-executors. In holding the plea 
to be ùntenable the court said : 

"The objection that two of thë executors are citizens of Wisconsin, and, 
cîonsequently, this action against the défendant is uot snstainable, we thinli is 
obviated by the provisions of the act of February 28tli, 1839, wliicli déclares, 
'that the nonjoinder of parties, who are not fouud withln tlie district sliall 
constitute no matter of abatement, or other objection to the suit.' By the stat- 
ute, the jndgment against the party served with process shall uot préjudice 
other parties. And we suppose that this provision applies as well to persons 
jointly liable as executors as to any other joint liabllity. It is a well-settled 
principle that an executor Is not liabie to be sued in any other jurisdictiou 
than that under vrhlch the letters testamentary were granted. And if the suit 
must abate on the ground stated. the efïect would be to defeat the dernand of 
the government." 

And it might hâve been added, of ail other creditors who would 
sue to recover their demands. Tappan v. Bruen, 5 Mass. 193, Par- 
ker V. Danforth, 16 Mass. 299, Williams & Ivey v. Sims, 8 Port. 
(Ala.) 579, and some other cases cited, hold to the same effect, in the 
absence of any statute upon the subject. Blake v. McKim, 103 U. 
S. 336, 26 L. Ed. 563, also cited, was an action originally brought 
in one of the courts of Massachusetts, by a citizen of that state, against 
three executors of the will of George Blake, upon .a bond of the 
testator. Two of the executors were citizens of Massachusetts, and 
one of New York, ail of whom were sued. They appeared and filed 
a joint answer, presenting a défense common to ail, and subsequent- 
ly filed a joint pétition to remove the suit to the Circuit Court of the 
United States. It was held that the suit was not removable, because 
it did not involve any separable controversy between the plaintitï 
and any of the défendants, and two of the défendants were citizens 
of the same state as the plaintifif. The statement by Mr. Justice Har- 
lan that ail of the executors were indispensable parties but states 
the common-law rule as to actions against joint obligors, as appears 
from the citation of Chitty, Gould, and Dicey. The lowa statute 
abrogating that rule, permits the plaintifif, at his option, to sue ail 
of his joint obligors, including executors or adniinistrators, in one 
action, and to hâve judgment against ail jointly; and if a creditor 
should pursue this course in that state it is plain that if some of 
those whom he would thus sue were citizens of the same state with 
himsélf, the suit would not be a removable one. Nothing in the case 
touches the question of the right of a creditor, under a statute like 
that of lowa, to establish his claim against the estate of his deceased 
debtor, upon a service of one only of the joint executors of his will, 
Barney v. Baltimore, 6 Wall. 286, 18 L. Ed. 835, was a suit for the 
partition of lands. As no partition of lands can be final that would 
not aflfect and conclude ail of the owners thereof, and as some of those 
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were not, and could not be made, parties to that suit, it necessarilv 
failed. In Inbusch v. Farwell, 1 Black, 566, 17 L. Ed. 188, Far- 
well, a citizen of Illinois, commenced suit against James Buchanan, 
Henry Eastman, and Patten McMillan, doing business as partners 
under the firm name of Buchanan, Eastman & Co., upon a partner- 
ship debt, and attached the property of the partnership. AU of the 
défendants appeared, and Buchanan for the copartners, and John G. 
Inbusch and another as sureties, executed a bond for the release of 
the attached property, conditioned for the payment of the judgment 
that might be recovered against the défendants, on the filing of which 
the attachment was released. Subsequently it appeared that Bu- 
chanan and Eastman were citizens of Illinois, and the action was 
dismissed as to them for want of jurisdiction. • McMillan afterward 
died, and his administrator was substituted against whom judgment 
was rendered for the partnership debt. Suit was then brought against 
Inbusch and the other surety upon the bond given by them. The 
défense was that Farwell had not recovered judgment "against the 
défendants" in the attachment suit, and therefore that the condition 
of the bond was not broken. Mr. Justice Clifford speaking for the 
court said: 

"Jurisdiction of the fédéral courts Is not defeated by suggestions that other 
jtarties are jointly liable with the défendants, provlded It appears that such 
other parties are out of the .lurisdictioii- of the court (Act l'^'b. 28, 1839). 
* • * Under that law, therefore, without more, it is clear that, if Buchan- 
an and Eastman had not been made parties to the suit, it might hâve been 
regularly prose<-uted against the other défendant in his lifetime. and after 
his deeease might hâve l>een revived and prosecuted against his administrator : 
and It is equally clear tlaat, by the law of tlie state and the ruie of the court 
adoptlng the same, it was compétent for the i)lamtiff under tlie circumstances 
to discontinue as to Buchanan and Eastman, and proceed against the adminis- 
trator of the other partner. Beyond cpiestion. therefore, It was a valid .iudg- 
jdent upon a partnership debt." And see Hill v. Tucker, 13 How. 458, 14 K 
Kd. 22,"?. 

One of the English cases cited in Conolly v. Wells is Rouse v. 
Etherington, 1 Salkeld, 312 (A. D. 1702). While the quotation from 
the opinion in that case shows that a judgment against joint execuv 
tors upon a debt of the testator is authorized by an appearance or 
service of one only, so as to bind the property of the estate, the 
quotation is inaccurate, and does not show the grounds upon which 
the décision rests. The action was against two executors upon a debt 
of the testator. The writ was returned not found as to one. The 
other appeared, and judgment was given against both. 

Upon writ of error Holt, C. J., said : 

'■By the statute !) E. III, if del)t be brought against several executors, and one 
appeàr, and the otlier niake default upon tlie grand distress, the court may 
Itroceed against him that appears, and if the pîaintifC recover judgment shall 
lie against ail of the executors for the goods of the testator ; and the 25 E. III, 
c. 17, which gives a caplas in debt, bas been always construed within the 
equity of the 9 E. III. So that if tliere be .several executors défendants, the 
cepi is returned as to one, and a non est inventus as to the rest, tlie plaintifC 
sbiill proceed against him that appears, and shall hâve judgment against ail ; 
for the default upon the caplas is the same as upon the great distress." 
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The décision rests therefore, upon the statute of 9 Edvv. III, c. 
3 (A. D. 1335), which is as follows : 

"ïhat In a wrlt of debt brought against divers executors, the same execu- 
tors, nor any of them, shall hâve but one essoin before appearance, that is to 
say, at the summons, or attachment nor after the appearance they shall hâve 
but one essoin, as the testator should hâve had ; so that ail the executors do 
présent the person of the testator as one person." 

"(2) It is aiso enacted, that though the sherifC do answer at the summons, 
that some of them hâve nothing whereby he may be summoned, yet there shall 
an attachment be awarded upon them. 

"(3) And if the sheriff answer, that he hath nothing whereby he may be 
attached, the great distress sihall be awarded, so that at the great distress re- 
turned upon them, he or they that do flrst appear in the court shall answer 
to the plalntlfC. 

"(4) And although some of them hâve appeared in the court, and make 
defaùlt at the day that the great distress is returned upon the other, yet 
nevertheless he or they shall be put to answer, that flrst appear at the great 
distress returned. 

"(5) And in case the Judgment pass for the plaintiff be shall hâve his Judg- 
ment and exécution against them that bave pleaded according to the law here- 
tofore used, and against ail others named In the writ, of the goods of the tes- 
tator, as well as if they had ail pleaded. 

"(6) And it is to be understood, that if any In such case will sue according 
to the law that hath been used heretofore he may f reely do it uotwithstanding 
thls statute." 

It thus appears that at that early date the rule of the common law 
was modified, as to actions against joint executors, so iar as to au- 
thorize a judgment against those that were served or appeared; and 
against ail for a debt of the testator, upon service or appearance of 
one only, to bind the goods of the testator. And as the statute of 
31 Edw. III, c. 11, provides that "administrators shall hâve action 
to recover debts due to, and shall account and be holden for the debts 
of, the testator, the same as executors," both executors and adminis- 
trators were thereafter considered in law as one person. Thèse vén- 
érable statutes are therefore the origin of the rule which déclares 
"that several executors, or administrators as the case may be, shall be 
considered in law as one person, and shall represent the estate of 
the deceased, both in actions by and against them as such." Dick- 
erson v. Robinson, 6 N. J. Law, 195, 10 Am. Dec. 396-399 ; Murray 
V. Blatchford, 1 Wend. (N. Y.) 683, 19 Am. Dec. 537; Dean v. Duf- 
field, 8 Tex. 235, 58 Am. Dec. 108; Barry v. Lambert, 98 N. Y. 
300, 50 Am. Rep. 677; Wheeler v. Wheeler, 9 Cow. (N. Y.) 34. Sec- 
tion 3410 of the lowa Code, and similar statutes in some other states, 
are but re-enactments in modem terms of 9 Edw. III (Dickerson v. 
Robinson, 6 N. J. Law, 195, 10 Am. Dec. 396-399), and section 
3338 expressly provides that notice of the hearing to establish the 
claim against the estate need be served on only one of the executors 
or administrators. 

Some stress is laid in the opinion (Conolly v. Wells), upon the fact 
that the . nonresident executor was not named in the pleadings as a 
party to the suit, and the fair inference from its reasoning is that 
had he been so named the suit might hâve been held to fall within 
the rule of Rouse v. Etherington, under the Wisconsin statute. But 
the fact alone that one is named as a party défendant in a suit, with- 
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out serving him with the subpœna or summons, does not make him 
such. Service of the process is necessary to accomplish this. Un- 
der the rule contended for, ihe nonresident executor would be equal- 
ly an indispensable party to the proceeding if it was in the state court, 
and the claim could not be there estabHshed against the estate with- 
out his présence. But this cannot be true under the lowa statu te. If 
this proceeding was in the state court, there could be no hesitancy 
in holding that service only upon the executor residing in lowa would 
authorize that court to establish the claim against the estate so as 
to bind the property of the deceased in lowa. Whether or not it 
would bind property of the estate elsewhere, if any, need -not now 
be considered. But see Hill v. Tucker, 13 How. 458, 14 L. Ed. 223. 

As the fédéral court is governed by, and foUows, the local laws 
in proceedings like this, it is only necessary in such a proceeding in that 
court to serve those whom it would be necessary to serve if the pro- 
ceeding was in the state court ; and such parties only are indispensable 
parties défendant either in the state or fédéral court. Of course, 
it is not to be understood from this that the property of the estate 
in the custody of the executor under authority of his appointment 
by the state court may be seized upon exécution from this court in 
this proceeding. The judgment or order allowing the claim, if it 
shall be allowed, must take its place in its proper class with other 
established claims against the estate. Yonley v. Lavender, 21 Wall. 
276, 22 h. Ed. 536 ; Security Trust Co. v. Bank, 187 U. S. 211-227, 
228, 23 Sup. Ct. 52, 47 h- Ed. 147; Mining Co. v. Blanden (C. C.) 
136 Fed. 252-254. 

The second plea rests upon the ground that an action by the plain- 
tiff against the défendant, upon the same causes of action alleged in 
the pétition, was pending in the state court at the time this action was 
commenced. The filing of the claim with the clerk of the state court 
within the prescribed time may be necessary to save it from the bar 
of the statute of limitations, or to fix its class, or the order in which 
it is entitled to payment. If filed within six months following the 
notice by the executor or administrator of his appointment, it be- 
longs to claims of the third class, though notice of the hearing be 
not given until after that time. Code, § 3348; Phelps v. Greenbaum, 
87 lowa, 347, 54 N. W. 76. It cannot, however, be established as a 
claim against the estate, unless it is admitted or approved by an ex- 
ecutor or administrator, until after notice has been given to one of them 
as required by section 3338 of the Code. If not filed within the 6 
months aforesaid, it is a claim of the fourth class; and then it must 
be filed, and the notice served upon the executor or administrator 
within 12 months, or it is forever barred, unless peculiar circum- 
stances entitle the claimant to équitable relief. Code, § 3349. The 
filing of the claim in the state court within such six months is but 
a reasonable précaution to fix its status as one of the third class, if 
it shall be finally established, and to save it from the bar of the stat- 
ute, and does not defeat the jurisdiction of the proper circuit court 
of the United. States to détermine its validity or the amount due there- 
on. The proceeding to establish or prove the claim against the ex- 
158 P.— 54 
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ecutors is essentially an independent suit inter partes, and not a mat- 
ter of "pure probate jurisdiction," as defined in Broderick's Will, 
31 Wall. 503, 32 L. Ed. 599, and again in Farrell v. O'Brien, 199 
U. S. 89-110, 25 Sup. Ct. 737, 50 L. Ed. 101. And see Cooley v. 
Smith, 17 lowa, 99 ; McCrarv v. Deming, 38 lowa, 527-531 ; Clough 
V. Ide, 107 lowa, 669-671, 78 "N.W. 697. 

Conceding then, without decidîng, that an action on the claim is 
pending in the state court f rom the time it is filed with the clerk, 
that is not sufficient ground for abating an action afterwards brought 
thereon jn the Circuit Court of the United States. Stanton v. Em- 
brey, Adm., 93 U. S. 548-554, 33 L. Ed. 983;' Barber Asphalt Pav- 
ing Co. V. Morris, 133 Fed. 945, 66 C. C. A. 55, 67 L. R. A. 761. 
Radford, Assignée, v. Folsom (C. C.) 14 Fed. 97, relied upon by de- 
fendant, must yield to the décision of the Court of Appeals, this cir- 
cuit, in Barber Asphalt Paving Co. v. Morris, above. 

It is also objected that this proceeding is but ancillary to the al- 
leged action pending in the state court. From what bas been said 
it will follow that this objection must be held to be not well taken. 

The conclusion, therefore, is that the demurrer to each of the pleas 
should be sustained; and it is so ordered. 



CHESAPEAKE TRANSIT CO. v. WALKER & SON et al. 

(Circuit Court, B. D. Pennsylvaula. January 20, 1908.) 

No. 34. 

Principal and Surety— Di8Ciiarqe of Subety— Making New and Dif- 
férent CONTBACT. 

The surety on a contract for tlie construction of a railroad for a lumi) 
sum, which contract the principal wholly failed to perform. is discharged 
from hability by the malîinî? of a new contract by the railroad company 
with another contracter, which. as a whole, differed materially from that 
on whlch the surety was bound. 

[Ed. Note. — For case* in point, see Cent. Dig. vol. 40, Principal and 
Surety, §§ 162-165.] 

S AME. 

Plaintiff, a railroad company, eontracted for the construction of a Une 
of road, and défendant became surety on the contractor's bond. The con- 
tract was for a lump sum, and the contracter failed wholly to perform, 
whereupon plaintiff entered into a contract with another for the con- 
struction of the road which differed from the first, inter alla, in that 
under the flrst the road was to be a steam road only, while under the 
second it was to be equipped for both steam and electrlcity ; the spécifi- 
cations of the two contracts differed materially as' well as tlie time given 
for complétion of the work, and the metliod and means of payment dif- 
fered so largely that they could not well be compared. Held, that such 
différences were material, and their effect was the same as tliough they 
had been introduced iiito the original contract without defendaut's cou- 
sent, and released him from Hability. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal aiid 
Surety, g§ 362-105.] 
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3. Damages— Certajnty— Evidence— SuFFiciENCY . 

Evidence of the damages sustained by Vîlaintlff from a breach of cou- 
tract held too uncertain to sustaln a recovery. 

[Ed. Note. — l^or cases in point, see Cent. Dig. vol. 15, Oaniages, § 5.] 

On Motion for New Trial. 

Wm. A. Glasgow, Jr., for plaintifif. 

V. Gilpin Robinson, for Abram C. Mott. 

J. B. McPHERSON, District Judge. This is an action brought 
against Abram C. Mott (who alone was served with process), the 
surety upon a bond conditioned for the faithful performance by 
Walker & Son, his principals, of a contract to build and equip a rail- 
road. The principals having failed to carry ont the contract, and the 
road having thereupon been built and equipped by another contractor 
at a higher price, the surety is now called upon by the company to 
make good the loss that is said to hâve been sustained. Two défenses 
were set up at the trial : First, that a provision in the contract con- 
cerning the preliminary examination and approval of certain titles 
by the counsel for the surety and his principals had not been complied 
with, and, therefore, that the contract to build never took effect; 
and, second, that the agreement under which the road was afterwards 
constructed difïered so materially from the first agreement that the 
surety was relieved from liability upon his bond. As will be observed, 
each of thèse défenses raises a question that is vital to the company's 
case, and defeat upon either, therefore, would be as fatal as defeat 
upon both. They were submitted to the jury as questions of fact, and 
I believed at the trial, as I believe now, that the évidence ofiEered con- 
cerning the first question was of such a character as to compel sub- 
mission to that tribunal, and forbid détermination by the court. But 
I had serious doubt whether the évidence upon the second question 
was similarly efïective ; and, if I had been obliged to décide upon its 
sufficiency after counsel had finished their arguments, I should hâve 
sustained the second défense, and should hâve instructed the jury 
then to find in favor of the défendant. In the liope, however, that 
the jury might settle the controversy by their verdict, I submitted 
the second défense also, but retained control of the subject by an ap- 
propriate réservation. After a prolonged efïort the jury could not 
agrée, and, in order to avoid what I then thought would be the use- 
less formality of a second trial, I foUowed my fîrst impressions, and 
directed a verdict in favor of the défendant. I hâve now had an op- 
portunity to consider the évidence at leisure, assisted by the able 
and exhaustive arguments and briefs of counsel, and I find that my 
opinion at the close of the trial has been fuUy confirmed. Laying 
the first défense aside, therefore, since it need not now be dwelt up- 
on, I think that a brief statement of the undisputed facts relating 
to the second défense will show it to be sufficient of itself to prevent 
the plaintifif from recovery. For this conclusion two reasons will 
appear: First, because the first contract was so materially altered 
by the second that the obligation of the surety was discharged; and, 
second, because, even if the plaintifif had a valid claim to recover a 
part of the difiference between the cost of construction under one, 
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and the other, contract, the évidence concerning this part was not 
sufficiently definite to justify its siibmission to the jury. The uncon- 
troverted facts will, I think, show clearly that the surety cannot prop- 
erly be called upon in this action to respond in damages. 

It is to be borne in mind tliroughout that the suit is against the 
surety alone, and, therefore, that the established principles limiting a 
surety's liability must be applied. In many of the décisions to be 
found in the books, the surety has been relieved because, in the 
carrying eut of the original contract, for whose fulfîllment he was 
bound, the obhgation of his principal had been materially changed by 
agreement with the other contracting party. Where such a change 
has been made, it is familiar law that the surety is discharged, and 
that the courts will not inquire whether the change hurt him or 
helped him. Ziegler v. Hallahan (C. C. A.) 131 Fed. 205, 66 C. C. A. 
1 ; Shelton v. American Surety Co. (C. C. A.) 131 Fed. 210, 66 C. C. 
A. 94. The sole question is, was the altération material? And, if 
the answer is in the afifîrmative, it is then for the surety to décide 
whether he is willing to be bound by a contract to which he did not 
agrée. Of course, he may waive the défense if he chooses, but, if he 
decHnes to submit to the changed agreement, he is discharged from 
the original obligation. It is, perhaps, more exact to say that the 
original obligation does not become effective, so far as the surety is 
concerned, because a sUbstantially new obligation has been substitut- 
ed therefor, and that no recovery can now be had against the surety 
upon either; not upon the first, because the parties hâve, in effect, 
abandoned it; and not upon the second, because to this the surety 
did not agrée. While the présent suit does not arise in precisely this 
way, the situation is so closely analagous that the légal principles 
just refèrred to are still pertinent. The défendant hère agreed as 
surety that a certain contract should be carried out as a wliole by 
his principals; there was a complète failure to fulfill on the part of 
the principals, and, by their default, the surety became immediately 
bound to make good whatever damage the other contracting party 
miglit suffer in an effort to hâve this particular engagement carried 
out as a whole by other persons. But, concededly, the first agree- 
ment, to which alone the engagement of the surety refèrred, was 
neither undertaken nor actually fulfilled by the second contractor. 
A new agreement was entered into, differing in many particulars from 
the first; and manifestly, therefore, the surety cannot be affected by 
what was done under the second contract, to which he did not agrée, 
unless the différences between the two agreements are différences in 
détails merely, and do not go so far as to make material and sub- 
stantial changes. In order to détermine how much, and how im- 
portantly, the second contract differs from the first, it will be neces- 
sary to examine both, and then to décide whether the différences that 
undoubtedly exist may be neglected as immaterial, or whether they 
are so great that the défendant has thereby been relieved from his 
obligation. He did not bind himself separately to the performance 
of each item among the number that are comprised in the agree- 
ment, but he promised that the whole engagement of his principals — 
although it was made up of many items — should be carried out; 
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and therefore he cannot be afïected by the exécution and perform- 
ance of another contract that is materially différent as a whole from 
the agreement to which his obligation refers. Slight différences may 
not relieve him, but if, separately or in the aggregate, the claanges 
are material, he cannot be bound by the action of other persons ta 
which he did not consent. 

Tlie first contract is to be gathered from two writings, both signed 
by Walker & Son and the Chesapeake Transit Company. By the writ- 
ing dated September 13, 1900, the contractors obligated themselves: 

"1. To lay ont and construct a standard gauge railroàd, not exceedmg 16 
miles In length, from a point to be designated by the said company in or near 
the clty of Norfolk, Virginia, by as stralght a Une as practicable, to Lynu 
Haven Inlet, and around Cape Henry, through and upon Atlantic avenue, and 
equip the same ready for opération, in accordance with the estimâtes and 
spécifications compiled by J. Taylor Gleaves (a copy of which is hereto at- 
tached) but instead of laying 56 pound rails, it is understood and agreed that 
65 pound relay rails shall be used, with an aggregate cost not to exceed the 
aggregate cost of 60 pound rails laid new for tlie same distance. Said work 
to be done within. 5 months from the date said contractors shall commence 
work. 

"2. If the said company shall increase the distance of said railroàd from 
16 t0'20 miles, the cost of laying the extra 4 miles of track shall be on the 
same basis. 

"3. If the said company shall désire to extend its Une a greater distance, 
such extension shall be made upon the same basis of cost for laying the said 
track over like ground. 

"4. If the said company shall désire to reduce its mileage to a distance not 
less than 16 miles, or to reduce its equipment or any other item or items in 
the contract, the contract prioe shall be correspondingly reduced. 

"5. The said contractors are to furnish bond with seeurity to be approved 
by the said company for the faithful performance of their contract, and to 
commence work as soon as seeurity approved by the said contractors is fur- 
nished by the said company, that the cash portion of the contract price shall 
be paid within ten days after a complète fuiflllment of said contract by the 
said contractors." 

Upon its part, the company bound itself as foUows : 

"1. To pay to the said contractors the sum of $277,878 for the construction 
and equipment of the said 16 miles of track as set forth in the before-mention- 
ed iiaragraph 1, and at the same rate for the hereinbefore stipulated increas- 
ed distance, as foUows: 

"(a) IVo-thirds of said contract price In first mortgage 5% gold bonds of the 
said company, duly issued, payable 30 years after their date at 80 cents. The 
said issue of bonds not to exceed $23,000 per mile, or $450,000 if the mileage 
is reduced to 16 miles. Said mortgage to bind ail the property and fran- 
chises of the said company acquired or to be acquired. This is to include a 
tract of 50 acres of land at Cape Henry, the title to which Is to be clear and 
unincumbered, and which land is to be used as a railroàd terminal. Said 
bonds to be duly issued and delivered to the said contracter, upon the ap- 
proval of.the bond stipulated to be furnished by them under paragraph 5 of 
this agreement. 

"(b) The balance of the contract price to be paid In cash to the said con- 
tractors or their assigns within 10 days after the road is completed, and equip- 
ment furnished in accordance with the terms of this contract. 

"(c) To pay and deliver to the said contractors or their assigns upon the 
accep tance of their bond 20% of the authori^ed capital stock (of $100,000) of 
said company, fully paid and nonassessable. 

"(d) In order to ensure at least 2 years' interest upon the hereinbefore re- 
cited bonded indebtedness, the said company shall, when the bond of the said 
contractors for the completion of the contract is approved, forthwith pay and 
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delivel' at least $55,000 (or as niany as sLall l>e necessary) of said first mort- 
gage bouds, to some depository to be agreed upon. whicli bonds are to be sold 
by the said coinpany at not less thau 20% Iwlovv their face value, and the pro- 
eeeds to be deposited and held by the said depository, and applied to the pay- 
aient of the Interest on the said flrst mortgage bonded indebteduess as it shall 
accrue, said fund to be used for no other purpose. 

"2. It is understood and agreed that this contract shall not be binding un- 
less: 

"(a) The said compàny has, or shall hâve before any woric is cominenced, 
al] the franchises and rights from property ' owners, and the proper autliori- 
ties, to construot and operate the road over the proi>osed route. The validlty 
of ail of whleh shall be determined and approved by the counsel for tlie said 
eontractors. 

"(b) The herelnbefore mentloned mortgage and bonds to be issued thereun- 
der shall hâve been duly Issued, and their validity approved by the said coun- 
sel. It being understood that the said mortgage so to be issued shall cover ail 
the property and franchises of the said Company, ineluding 50 acres of land 
in Cape Henry, the titlé to which is to be elear, which land is to be used 
as a railroad terminal, and upon which is to be erected the necessary build- 
ings for the Company, stlpulated for in the contract and spécifications." 

As will be observed, this paper recites tiiat certain "estimâtes and 
spécifications compiled by J. Taylor Gleaves" are attached, and that 
the road is to be built and equipped in accordance therewith ;• but 
only an estimate made by Mr. Gleaves was offered in évidence, and we 
do not know what the spécifications contained, except as their contents 
may be ihferred from the estimate, of which a summary is as follows : 

Grading, 16 riiiîes at .$954.. $ 15,204 00 

Grading, 1 mile siding at 954 00 

Drainage, 17 miles at $50 8.50 00 

Superstruétnre, 16-1-17 miles at |5,(!59 96,203 00 

2,000 ft. Bridge 7.700 00 

350 ft. Bulkhead (lalce)...: 3.220 00 

Stations and buildings.. .. . . 0,400 00 

Terminal facillties. ....... , n,9()0 00 

Ooal shutes, water stations, etc ] 1 .100 00 

tiiuipment , ............. ... .. 81,900 00 

r'- ' $235.491 00 

Cost per mile for 16 miles, $14.720.00. 

Thèse figtires, and the detailed items that make them up, represent 
merely the engineer's opinion concerning the probable cost, and were 
in no sensé binding upon Walker & Son. They did not undertake to do 
the work, and furnish the materials specified in the estimate, for the re- 
spective' sums of money thus set down by the engineer ; neither did 
thêy undertake the contract at the total cost for which Mr. Gleaves ap- 
parently thought that the road.could be built and equipped. Tlie par- 
ties did not agrée in détail concerning the cost of the varions items, 
but this subject was left entirely to the çontractors' own judgment and 
calculatiori ; and, so far as the total coSt is concerned, it appears also that 
the engineer's estimate of $335,491 was not accepted by the eontractors, 
but that they would not agrée to do the work for a less sum than $377,- 
878 — an inerease of $43,387 over the estimate of Mr. Gleaves. The 
contract price, as is usual in such cases, was evidently arrived at by thé 
bidder in bis own way, was not separated into items by his bid, but 
was stated as a lump sum, which cannot, therefore, be distributed with 
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accuracy among the several branches ot the work, by assigning so 
much to each item. For example, it is impossible to discover how 
much the contractors expected to spend upon the grading, or at how 
much they were willing to undertake it ; how much upon the bridges : 
how much upon the terminal facilities, equipment, etc. This writing 
of September 13th was modified on October 20th, by a second agree- 
ment, of which the material terms are as foUows : 

"Wliereas, by au agreement iiiaUe betweeu the parties hereto on the 13th 
ûsiy' of Sev)teniber, lu the year 1900, which is hereby reaffirmed and is to he 
tal<en and read as part of this agreenient, the said Isaae A. Walker & Son 
did agrée to construct a standard gauge railroad for the said i)arty of the 
second part, as in said agreemeut specified, and to accept, in payment of two- 
thirds of the approximate contract price of $300,000, first mortgage bonds of 
the said company of an Issue of .$ô(KJ,000 at 80 cents on the dolhir, the said 
corapany atteuipting to float the residue of the bonds on Its own account, and 
to i)ay one-third of the contract price aforesaid ni cash wlthin 10 days after 
the completion and acceptance of the work: And whereas the said couipany 
has been unable to get the said bonds subscribed for in the city of Norfolk. 
and has applied to the said contractors to take the whole of the said bond 
issue: Now this agreement witnesseth tliat for and in considération of the 
promises and other valuable considération, the said contractors do hereby 
covenant and agrée to take the whole bond issue amounting to $500,000 at 
tlie price of 80 cents on the dollar, and the said contractors do further cove- 
nant and agrée that, if they are able to disiwse of said Iwnds at a larger priée 
than that above named, they will pay over to the said company the aniount of 
snch inereased price on $125,000 worth of said bonds reekoned at their par 
value. And the said contractors further covenant and agrée that they will 
give bond wlth security approved by the said company conditioned for the 
faithful performance and completion of their contract, and commence work 
upon the same as soon as the bonds of the said couipany sliall hâve been made, 
signed, secured by mortgage, and duly registered ready for delivery. It is 
also further mutually understood and agreed between the parties hereto: 

•'First. That the spécifications of .T. Taylor Gleaves, attached to the said 
iHintract bearing date on September 13, 1900, which is made a jiart hereof, 
are to be followed as closely as possible in the construction of tlie railroad. 
and only to be dei)arted from when the requiremeuts of coustruf:tion render a 
change uecessary, and in case of dispute as to the necessity of such changes, 
and as to the interprétation of the speciflcations of the contract. such dispute 
«hall be decided Ijy arbitration of the question at issue. 

"Second. Before the work of construction under this contract is begun, a 
lareful relocation of the lines shall he made, and detailed plans and profiles 
prepared of said location, showing the alignment, gradients, trestles, bridges, 
and otlier requirements of construction as deternnned in the said spécifica- 
tions: and détails shall be fully set forth, and, before the work is begun. 
formally approved and agreed to by the contractors. 

"Third. The line of the Chesapeake Transit Co. from Norfolk to Cape Hen- 
ry, and any extensiTni and branches thereof, shall be located by the engineer 
of the Chesa])eake Transit Co., and he shall establish the alignment and 
gradients; and shall design or approve the designs for the bridges, structures, 
and av)pliances of whatever description. Uis approval and acceptance of ail 
the work done by the contractors under this agreement shall be uecessary be- 
fore the same is acccpted by the company," 

The bond in suit, which was given on March IG, 1901, refers to the 
affreements of September 13th and October 20th, and guarantees their 
faithful performance by the contractors. By the terms of the first 
contract, then, the contractors were : (a) To build and equip a standard 
gauge railroad to be operated by steam, the line to be at least K! miles 
long ; the company to hâve the option to extend the line to 20 miles, 
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and also to extend it over a still greater distance to a point not speci- 
fied, the location of any extension to be made by the company's en- 
gineer. (b) To follow closely the spécifications of Mr. Gleaves, who 
was to superintend and approve ail work donc under the contract. 
(g) To finish the work within five months. And for carrying ont this 
contract they were to receive $20,000 of the capital stock of the Com- 
pany — which was then $100,000 — full paid and nonassessable, and 
$500,000 of the first-mortgage bonds of the company valued at 80 cents 
on the dollar; the contractors agreeing that, if they should sell the 
bonds at a higher price, they would pay over to the company "the 
amount of such increased price on $135,000 worth of said bonds, reck- 
oned at their par value." 

This is the contract for which the défendant became surety, and for 
its breach the présent suit is brought. After the bond was executed, 
varions steps were taken by the company toward securing rights of 
way, and making other pireliminary arrangements, and several months 
were spent in this work, and in correspondence and interviews. In the 
end, it appeared that the contractors could not carry ont their engage- 
ment, and on October 28, 1901, before they had entered upon the task 
of construction, they were formally notified that the company would 
take other means to hâve the road built at once, and would hold them 
liable in damages. Negotiations between the company and other per- 
sons followed, the resuit being that a new contract was made with the 
National Construction Company, on January 20, 1903, under which 
the road was built. As the terms of this agreement differ from the 
terms of the foregoing contract with Walker & Son, it is necessary to 
détermine whether the différences are so important that the surety has 
been relieved from liability. To take an extrême case, which was used 
as an illustration at the trial, if the company, after the breach of the 
first contract, had abandoned the land route between Norfolk and Cape 
Henry, and had decided to connect thèse terminal points by a Une of 
steamers on Chesapeake Bay, clearly the surety would hâve had no 
concern with the second enterprise, and could not hâve been held liable 
if its cost had been greater than the cost of the railroad. At the other 
extrême, if a contracter had been found to sign a précise duplicate of 
the agreement with Walker & Son — with the single diflference that 
the price was higher — the surety could hâve had no défense to a suit 
for the increased cost under the second contract. JThe présent situa- 
tion lies between thèse two extrêmes, and, as I hâve already said, re- 
quires an examination of the dififerences between the two contracts, 
and a détermination whether the undeniable changes are material and 
substantial. 

The second contract (which is a much more elaborate document than 
the first, and is too long to be quoted) requires the National Construc- 
tion Company, inter alla: (a) To build and equip a railroad to be 
operated by both steam and electricity, from Norfolk to Cape Henry 
and thence to Virginia Beach, a distance of about 23 miles, the line to 
be run upon the right of way as then located. (b) To follow the spéci- 
fications annexed to the contract, the work to be supervised and ap- 
proved by the company's engineer. (c) To begin the work within 10 
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days, and to hâve the road in commercial opération within four months 
from January 20th. 

In considération of tiie construction company's engagements, the 
transit company agreed to pay $495,000 in first-mortgage bonds, face 
value, of an issue of $500,000, and to deliver $400,000 of the capital 
stock of the company— which was now $500,000— fuU paid and non- 
assessable. 

There are many other provisions in the second contract that do not 
appear in the first, and some of them are much more than meremat- 
ters of détail, as a careful reading will disclose ; but I do not think it 
necessary to lay stress upon any other différences than those already 
specified^ for, in my opinion, thèse are so marked and so material that 
the two agreements cannot be properly said to be substantially identical. 
One road was to be built and equipped as a steam road, the other as 
a road to be operated by both steam and electricity ; the spécifications 
of the first contract (so far as they may be divined from the estimate 
of Mr. Gleaves) dififered in many and important respects from the 
spécifications of the second contract; the time allowed for completing 
the work difîers by a month; and, finally, the method and means of 
payment differ so much in their terms as to be hard to compare with 
accuracy. Clearly, ail thèse différences must hâve had their influence 
upon the respective bids of Walker & Son, and of the National Con- 
struction Company, and, in my opinion, the changes that appear in the 
second contract are so numerous and so vital as to forbid the conclu- 
sion that the two agreements differ only in unimportant particulars. 
I believe them to be distinct contracts, difïering so much in scope and 
in terms that the second cannot be held to be an immaterial variation 
from the first ; and I therefore hold that the liability of the surety upon 
the first agreement bas been discharged, because it cannot be measur- 
ed, either legally or equitably, by what was done under the second. 

And the conclusion would be the same, if another test should be 
applied. Suppose Walker & Son had begun to build the road under 
the first contract, and during the progress of the work they had 
agreed with the transit company to the various changes that are em- 
bodied in the second contract. In such an event, it seems to me that 
the surety would inevitably hâve been discharged from liability, be- 
cause the changes were material, and were made without his consent. 
If this be true, I cannot see how the application of the rule is to be 
avoided, by putting the changes into a new agreement, made with a 
stranger to tiîe earlier contract. 

But there is a further reason for denying the plaintiff's right to 
recover, namely, that the évidence ofïered in support of the right was 
not definite enough to enable the damage to be ascertained. The plain- 
tifî was well aware that the two contracts, each taken as a whole, were 
not capable of comparison, and, accordingly, recovery was sought for 
the increased cost of one item only — an item that was necessarily com- 
mon to both contracts, namely, the cost of the permanent way, includ- 
ing, in that phrase, grading, ties, rails, bridges, and the like. But no 
eflfort was made to prove the différence by the best and most direct 
method — that is, by proving for what price Walker & Son had agreed 
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to do this work, if such price could be satisfactorily discovered, and 
then by proving what the work actually cost, as it was donc upon the 
ground by the National Construction Company. The method adopted 
was to take the contract price under the second agreement, attempt to 
reduce it to a cash basis, deduct therefrom the estimate of certain wit- 
nesses concerning the fair value (but not the actual cost, so far as ap- 
pears) of the work and material that were peculiar to the second con- 
tract, and assume the remainder to be the actual cost of the permanent 
way. This remainder was then compared with the engineer's estimate 
of what the same cost would probably hâve been under the Walker 
contract, and the différence was put forvvard as the plaintiff's actual 
loss. Many complications and uncertainties of détail, which I shall not 
take time to specify, are involved in this method of calculation, but; 
even as just stated, I think it is manifest that the method is largely 
conjectural, and could not safely be relied upon to produce a resuit 
even approximately correct. And when, to the difficulties thus ap- 
pearing, are added the difficulties arising from the numerous changes 
in détail between the two contracts, it becomes impossible, I think, to 
reach a conclusion that is even fairly satisfactory. If 1 may judge by 
my own expérience, no one can read the évidence without being be- 
wildered by the effort to make the fréquent allowances and assump- 
tions that must be made in order to follow the plaintiff's calculation. 
and without believing that this difficulty furnishes the probable reason 
why no agreemerK upon a verdict could be reached. If the case were 
now before me without a jury I should find it impossible to reach a 
conclusion that I could défend by specifying the particular pages of the 
testimony upon which I relied. 

Being still of opinion, therefore, that the direction to find a verdict 
in favor oî the défendant was right, the motion for a new trial is re- 
fused. 



rONTIAC BUGGY CO. v. SKINNER. 

(District Court, N. U. New York. January 30, 1008.) 

1. Sales— CoNDiTioNAL S.a.les— Réservation of Likn— "CoLLAraHAr. SEcir- 

HITY." 

A contract for the sale of buggles provided that ail goods on hand and 
the proceeds of ail sales of, goods shipped under the contract, aud on ail 
subséquent orders, whetber the proceeds are in notes, cash, or book ac- 
counts, should be held as "collatéral security" by the buyer, in trust and 
for the beneflt of and subject to the ordèr of the seller, nntil ail obliga- 
tions of the buyer arising under the contract had been pald in cash. Ali 
goods on hand were to be l^ept iusured by the buyer for the seller's beneflt, 
so far as its Interest might appear, and a failure to do so, In case of tire, 
obligated the buyer to assume ail liability or loss, and that the title to ail 
goôds so shipped should reœain In the seller until the price was paid, 
and until ail notes given were pald in cash. The seller however oontem- 
plated that the buyer might make sales of the goods on its own terms, 
with power to give an absolute title in due course of business, aud with- 
out âny liability to account to tlie seller for the proceeds of such sales, 
except to hold such proceeds and the goods remaining as its own property 
in trust or as "collatéral security" for tlie uuiiaid portion of the price 
due to the seller. Held, that such contract was not a valid conditional 
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sale, but an attenipt to reserve a lieu to seciire payment of the price o( 
the goods. the title to wliich vested at once iti tlie buver on deliverv. Cit- 
ing 2 Words & Phrases, 1202, 1253. 

IKd. Note.— For cases in point, see Cent. l>ig. vol. 43, Sales, §§ 1324- 
1326.] 

2. Same— Validity of Contbact— Feaud. 

If a seller parts vs-ith the possession to the buyer, and invests the latter 
with the right to sell as his owu. and treat tlie proceeds as his owu, thy 
sale is absolute, and the title is in the buyer absolutely, as fraud is prc- 
sumed even If there be an agreement that title to the property sliall re- 
malu in the seller until the debt is paid ; but if the agreement be tiiat the 
buyer niay sell, and if he does so sball pay over the proceeds to the seller 
to apply ou the debt, then there is no fraud, and the seller retalns the 
title. 

3. BaKKHUPÏCY— LiEKS-FlLING. 

Wiiere an unflled contract of sale reserves a lien on the property unsold 
in the hauds of the buyer, and on the proceeds of the property solci as 
securlty for tlie unpaid iX)rtion of the price, such lien is void, as against the 
buyer's estate in banliruptcy, for noufiling of tlie contract. 

4. ChATTEL MOBTGACES— PrOPEETÏ to be MaNUFACTURED — FiLING. 

Where a couti-act for the sale of buggies to ïye nianufactured attempted 
to reserve a lien on tlie buggies unsold in the hands of the buyer aud on 
the proceeds of those sold, it was Immaterial that the buggies were iiot in 
existence when the contract was made ; the seller being required to file 
the contract vs-hen the buggies were delivered thereunder, if he desired to 
create a lien thereby. 

5. BaNKBUPTCY — IjIENS — Vai-iditt. 

Uuder Bankr. Act, .luly 1, 1898, e. .541, § 67, 30 Stat. 564 [U. S. Comp. 
St. 1901, p. 34491, providing that daims which, for want of record or for 
other reasons, would not hâve been valid liens against the clainis of the 
creditors of tiie bankrupt sball not be liens against his estate. an alleged 
lien attempted to be reserved by a seller of Personal property to the bank- 
rupt to secure paynient of the price was invalid, where the bankrupt was 
entitled to sell the property for its own benefit. 

In Bankruptcy. Application by the Pontiac Buggy Company for 
an order directing the receiver of the Camden Wagon & Sleigh Com- 
pany, bankrupt, to deliver certain buggies in his possession and which 
were in the possession of the bankrupt when the pétition was filed,, 
receiver appointed, etc. 

Lewis, Watkins & Titus, for petitioner. 
Coville & Moore, for respondent. 

RAY, District Judge. The petitioner, Pontiac Buggy Company, is 
a corporation of tlie state of Michigan. The Camden Wagon & Sleigh 
Company, a New York company, did business at Camden in the state 
of New York and November 8, 1907, a pétition in bankruptcy was 
filed against it, and it bas been adjudicated a bankrupt accordinglv. 
The petitioner was engaged in manufacturing and selling buggies, 
etc., and the bankrupt was engaged in selling buggies and other things. 
This was known to the Pontiac Company. Zenas E. Britton was the 
sales agent of the petitioner in the state of New York, and on the 8th 
day of July, 190?, he solicited and took from the now bankrupt com- 
pany a written order, the material parts of which read as follows: 
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"Vehicle Oontract and Order. 

"Pontlac Buggy Company, Pontlac, Micbigan. 

"Dated at Camden, N. T. 7-8, 1907. 

"Gentlemen: Please enter for shipment to Camden Wagon and Sieigli Oo. 
on or about Sept. 1, tlie following order, subject to the ternis and conditions of 
this contract and at the priées named, and under your catalog warrantée. 
Ttenns, payable 3 nionths from date of sale untll Dec. Ist or 5 per cent, far 
cash SO days from date of sale until Dec. Ist for whieh we will give our notes 
upon receipt of invoice or wlienj requested, in settlement, with privilège of 
dlseounting at tlme agreed upon, drawn with exehange on New York or Chica- 
go, and interest at highest légal rate after maturity. Ail goods not sold Dec 
Ist date bill Aprll Ist, 1908." 

Then follows description and quantity of goods with "List price 
per Job" in last column. Then — 

"Less freight, same deducted from Involee. 

"Agreed Conditions. 

"The above priées and terms apply to ail accepted orders whetber by mail 
or otherwise during the season ending Sept. Ist next. AU goods delivered f. o. 
b. cars at Pontlac, Mieh. * * * The title to and ownership of ail goods 
shipped under this contract shall remain vested in the Pontlac Buggy Co. until 
the price thereof shall hâve been pald in cash and until ail notes giveni under 
this contract are paid In cash, but nothing in this clause shall be considered a 
release from making settlements and payments as provided elsewhere in this 
contract. Notes taken by the Pontlac Buggy Co. in settlement are not accept- 
ed as payment, but only as évidence of indebtedness. Ail goods on hand and 
proceeds of ail sales of goods shipped under this contract, on this order 
and on ail subséquent orders, whether the proceeds are In notes, cash or book 
accounts, shall be held as collatéral security, in trust and for the benefit of, 
and subject to the order of the Pontlac Buggy Oo., until ail obligations arismg 
under this contract to the Pontlac Buggy Co. shall hâve heen paid in cash. 
In case of death or flnancial embarrassment of the flrm, or any member or Im- 
dividnal making this contract, ail accounts or notes for goods shipped under 
this contract shall become immediately due and payable. Ail goods on hand un- 
der this contract are to be kept insured by the maker of this contract for the 
protection and benelft of the Pontlac Buggy Co., so far as their Interests may 
appear. Failing to keep insured in case of lire loss, he (maker) assumes ail 
llability or loss. This order is accepted subject to unavoidable delays, such as 
fire, strikes, bloekades or any other cause beyond control of the Pontlac Buggy 
Co., and they will not be held llable for any damages that may arlse from 
such causes. 

"Transportation companles shall be looked to for ail losses oceasloued by 
rubbing, chaflng, or other damages whlch may occur to goods in transit, or 
the failure to deliver any goods shipped when recelpted for in good condition. 
Ail claims for shortages must be made within five days from receipt of goods. 
No agreements, conditions or stipulations, verbal or otherwise, save those 
mentioned herein, shall be recognized. This order is not subject to cancella- 
tion except at the option of the Pontiac Buggy Co. and payment of 10% of 
amount of same as liquidated damages. 

"This and ail other orders during the term above mentioned accepted sub- 
ject to the approval of the Pontiac Buggy Co." 

Same was duly signed by the Camden Company and by Britton, 
the sales agent of the Pontiac Company, in duplicate, and one was de- 
livered to such agent who forwarded same to the Pontiac Company, 
which company received it on the morning of July 10, 1907, and on 
the morning of July llth the Pontiac Buggy Company wrote the Cam- 
den Wagon & Sleigfh Company accepting and approving the order as 
follows : 
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"Camden Wagtm & Sleigh Co., Camden, N. T. July 11/07. 

"Gentlemen: We aekncwledge your order sent in by onrMr. Britton for a cat 
load of vehlcles for sshipment on or about Sept. Ist Althougb it Is a little îr- 
regular for us to accept an w'der at this season of the year that continues 
Into next season, inasmucli as we bave not heretofore done business with you 
we will accept the terms, and are mailing you under separate cover our cata- 
logue and ISastern price list, and bope to merit your business in tbe future. 
"Truly yours, Pontiac Buggy Co." 

The other order duly signed was retained by the Camden Company. 

None of the buggies or runabouts described in the order were man- 
ufactured or on hand in stock at the time, but were manufactured 
thereafter by said Pontiac Company to fill the order, and were shipped 
August 30, 1907, and received a few days later by the now bankrupt 
Company. The total number ordered, made, and delivered was 20, 
and the "List price per Job" amounted to $762. Five of the vehicles 
were unpacked and sold, 6 were unpacked and exhibited for sale, and 
the remaining 9 were unpacked when the pétition in bankruptcy was 
filed. Hence 15 are in the hands of the receiver. No payment was 
made on account of thèse vehicles or any of them. The Pontiac Com- 
pany has duly demanded ail the vehicles unsold, and delivery or 
surrender has been refused. As the facts are undisputed no question 
is raised as to the power and jurisdiction of this court to détermine 
the title to the property unsold. This order was never liled as a chattel 
mortgage or otherwise. The question is where was the title to the 
property when the pétition was filed ? Was this a sale and delivery of 
the property with an attempt to create a lien thereon and on the pro- 
ceeds, or was it a delivery thereof to the Camden Company to be sold 
by it for the Pontiac Company, and remit the proceeds less a commis- 
sion or profit, or was it a conditional sale, title to revert on certain 
conditions ? Was this a conditional sale or in law a sale absolute ? 

It is conceded that the sale to the Camden Wagon & Sleigh Com- 
pany was to enable that company in turn to sell the property to its 
customers in due course of business, and give full and complète 
title thereto. No agency was created or attempted to be created. 
The Camden Company could sell at will at any price and on any 
terms it saw fit, and give absolute title. It was expected that it would. 
This applies to ail the property mentioned in the order, not to the 
part sold by the Camden Company alone. It was not a sale of the 
property to the Camden Company with the understanding or agree- 
ment that it was to hold or use the same. But it is expressly stipu- 
lated, "Ail goods on hand and proceeds of ail sales of goods shipped 
under this contract, on this order and on ail subséquent orders, wheth- 
er the proceeds are in notes, cash, or book accounts, shall be held 
as collatéral security, in trust and for the benefit of and subject to 
the order of the Pontiac Buggy Company, until ail obligations aris- 
ing under this contract to the Pontiac Buggy Co. shall hâve been 
paid in cash." This was not an agreement that the proceeds of sales 
made by the Camden Company were to take the place of the proper- 
ty and be remitted to or handed over to the Pontiac Company, but 
rather, a récognition of the fact that the Camden Company was the 
owner thereof, and would hold them for the Pontiac Company as 
collatéral security for the debt of the Camden Company to the Pon- 
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tiac Company. Then cornes the provision that in case of death or 
finâncial embarrassment, etc., the whole account for the property 
shall become immediately due and payable. Also, the Caniden Com- 
pany is to keep the property insured in its own name for the benefit 
of the Pontiac Company as its interest may appear. Thèse clauses 
are quite inconsistent with the claim that title remained in the Pon- 
tiac Company. 

In Re Garcewich, 115 Fed. 87-89, 53 C. C. A. 510, 512, the Circuit 
Court of Appeals, Second Circuit, stated the law of conditional 
sales very clearly and forcibly as follows : 

"It is the settled law of this state that persoual property may be gold and 
delivered under a» agreement for the payment of the prlce at a future day, 
and the title by exi>ress agreement remaiu iu the vendor until the payment of 
the purchase price. In sucli a case the payment is strictiy a condition précè- 
dent, and until tlie performance the title does not vest in the buyer. It is 
one of the exceptional cases in whlch the law tolérâtes the séparation of the 
apparent from the real ownership of chattels when the honesty of the transac- 
tion is inade to a]>iiear. But when the purpose for which the possession of 
the property is delivered is in consistent with the continued ownership of the 
vendor, the transaction will be presumed f raudulent as against purchasers and 
ereditors. ' 

"The transaction wlll be deemed merely colorable, and the title to bave 
been vested î(.bsolutely in the buyer. Ludden v. Hazen, 31 Barb. (N. Y.) 650 ; 
Frank v. Batten, 49 Hun, 91, 1 N. Y. Supp. 705 ; Bonesteel v. Flacli, 41 Barb. 
(N. Y.) 435. When the property is delivered to the vendee for consumption or 
sale, or to be dealt with in any way inconsistent with the ownership of tlie 
seller, or so as to destroy hls lien or right of property, the transaction cannot 
be upheld as a conditional sale, and is a fraud upon the ereditors of tlie vendee. 
Even in the case of a ehattel mortgagé, when it Is understood between the 
mortgagor and the mortgagee that the mortgagor may sell the chattels in bis 
business, and use the prooeeds, the transaction is fraudulent in law as against 
the ereditors of the mortgagor. Such an arrangement, if expressed in the In- 
strument, defeats its essential natui'e and quallties as a mortgage, so that, in 
a légal sensé, it is not a seeurity, but merely the expression of a confidence 
by the mortgagee In the mortgagor ; and, if made, but not expressed iu the 
instrument, is equally vicions, if not more suggestive of a fraudulent purpose." 

Is this the law as to conditional sales? 

In Re Carpenter (D. C.) 135 Fed. 831, 833, this court followed 
In re Garcewich, supra, in a case where the order for goods waa 
quite similar to the one under considération hère, and pointed out the 
distinction sharply drawn between that line of cases where the title 
to property sold is to pass when paid for only, and in the meantime 
the property is to be retained and used by the vendee, or, is sold, the 
proceeds are to take or Stand in its place and be passed over to the 
vendor in payment or as his own, and that other line of cases Wherc 
the sale is in terms conditional — that is, it is provided that the title 
shall remain in the vendor until the property is paid for, but, still, 
the vendee is given full power to Use up, consume, or sell and give 
good title and take or hold the proceeds as his own. Earle v. Robinson, 
91 Hun, 363, 36 N. Y. Supp. 178, affirmed 157 N. Y. 683, 51 N. E. 
1090; In re Kellogg (D. C.) 113 Fed. 53, 7 Am. Bankr. Rep. 370; 
Prentiss Tool & Supply Co. v. Schirmer, 136 N. Y. 305, 32 N. E. 
849, 33 Am. St. Rep. 737; and Cole v. Mann, 62 N. Y. 1; and Bal- 
lard V. Burgett, 40 N. Y. 314— -are illustrations of the first class of 
cases, while In re, Garcewich, supra; In re Carpenter, supra; Lud- 
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den V. Hazen, 31 Barb! (N. Y.) 650; Frank v. Batten, 49 Hun, 91, 1 N. 
Y. Supp. 705 ; Bonesteel v. Flock, 41 Barb. (N. Y.) 435— are illustra- 
tions of the latter. Brackett v. Harvey, 91 N. Y. 314, a mortgage case, 
illustrâtes botli. If the vendor parts with the possession to the vendee 
and invests him with the right to sell as his own and treat the pro- 
ceeds as his own then the sale is absolute, and the title is in the 
vendee absolutely, as fraud is presumed even if there be an agree- 
ment that title to the property shall remain in the vendor until the debt 
is paid. But if the agreement be that the vendee may sell, and that 
if he does he shall pay over the proceeds to the vendor to apply on 
the debt, then there is no fraud, and the vendor bas the title. If 
a mortgage permits the mortgagor to sell and use the proceeds as 
his own the transaction is presumed fraudulent, and the mortgage 
is void. If the mortgage permits the mortgagor to sell and stipu- 
lâtes that the proceeds shall apply on the mortgage debt the mort- 
gage is valid. The normal and proper purpose in both cases is that 
the proceeds shall be applied in extinguishment of the debt. See 
Brackett v. Harvey, 91 N. Y. 221. 

The single question in this case is as to the proper construction 
of this order or contract. It was a sale in form and in effect to the 
Camden Company. It was agreed that the vendee niight sell again, 
not as agent, thus treating the property as its own. Was it agreed 
in substance and eflfect that the proceeds of such sales should be the 
money or property of the Pontiac Buggy Company, and held and 
passed over to it in extinguishment of the debt? It is stipulated, 
simply, that the property unsold and the proceeds of that sold are 
to be held by the vendee as collatéral security for the vendor. The 
vendor is not to bave possession of the collatéral, even. It is to be 
held by the vendee in trust for the benefit of and subject to the or- 
der of the vendor, but it is not expressed anywhere that it is to be 
turned over to the vendor as its property or held as its property. 
It is expressly contemplated that the vendee, in selling, may take 
notes from its vendees, or bave the indebtedness from its vendees 
represented by book account merely. The parties do not agrée that 
thèse are to take the place of the property sold, or that the Pontiac 
Company will accept them in payment for the property. In defin- 
ing and designating the property unsold by the Camden Company, 
and the proceeds of that sold by it as "collatéral security" to tlie 
Pontiac Company for the debt owing to it for the property and ail 
other property subsequently ordered, the parties bave inserted a pro- 
vision inconsistent with the idea of rétention of ownership of the 
property or proceeds by the Pontiac Company. It implies that the 
ownership is in the Camden Company and not in the Pontiac Com- 
pany. See vol. 2, Words and Phrases Judiciallv Defîned, 1252, 1253 ; 
In re Wadell-Entz Co., 67 Conn. 324, 35 Atl. 257, 258; Fisher v. 
Seligman, 75 Mo. 13, 24; Munn v. McDonald (Pa.) 10 Watts. 270, 
273; McCormick v. Falls City Bank, 57 Fed. 107, 110, 6 C. C. A. 683. 

In Re Wadell-Entz Co., supra, it is said : 

" 'Collatéral security' neoessarlly implies the trausfer to the créditer of an 
interest In some proijerty, or lien on property, or obligation, whicb furnishes 
a security in addition to tlie responsibllity of the debtor. The law regulating 
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this subject rests on tbe assumption o£ such transfer to the créditer of prop- 
erty in some form, on which property he relies for security, and whicti he is 
entltled to apply, instead of resorting to the debtor's own property, towards tlie 
satisfaction of hls debt, by vlrtue of a contract, Implled or express, as tbe case 
may be, but collatéral to tlie contract of indebtedness. A debtor's addltional 
promises to pay cannot, from the very nature of the case, be treated as collatéral 
security for his debt, unless such addltional promises are themselves secured 
by a lien on property, or by the obligations of thlrd persons." 

In Fisher v. Seligman, supra, it is held: 

"No person will be regarded as holding stock as a trustée or by way of 'col- 
latéral security,' wlthln the meaning of section 9, Wagner's St. p. 301, e. 37, 
art. 2, and therefore exempt from liabllity as a stockholder, unless it bas corne 
into his possession by original subscription as trustée for some person other than 
the corporation, or by derlvatlve tltle as trustée, or by way of collatéral se- 
curity after it bas already been issued by the corporation in the ordinary 
course of business." 

In Munn v. McDonald, supra, it is said : 

"The use of the term 'collatéral security,' when a debtor transfers to his 
creditor an article of value or the évidence of a debt, is intended to express 
that it is not received in payment of the principal debt, and that it is not an 
addltional right to which the creditor is absolutely entltled. It is merely a 
concurrent security for another debt, subsidiary to the principal debt, and, if 
the principal debt be paid off, the debtor is entltled to a restoration of the 
collatéral security." 

Turning out, putting up, pledging, or giving collatéral security 
necessarily implies that the debtor has given to the creditor some 
property or promise, either that of the debtor or of some third per- 
son, as addltional security to the main debt, obligation, or promise, 
and to which collatéral the creditor may resort. Moffatt v. Corning, 
14 Colo. 104, 84 Pac. 7, 13. It is there said : 

"Collatéral, 'in its common use, means addltional, subsidiary security giveu 
to secure the principal obligation. It is a separate obligation. Such "collatéral 
security" stands by the side of the principal promise as an addltional or cumu- 
lative meane for securing the payment of the debt. ïhe etymology of "col- 
latéral" security indicates that it is something rumiing along wlth, and, as it 
were, parallel to, something else of a slmilar character. It is collatéral to the 
original Indebtedness.' " 

I cannot conceive that a debtor has given his creditor "collatéral 
security" when the debtor agrées merely to hold the property and 
proceeds of the property of the creditor which belong to such credi- 
tor. It seems to me the fair interprétation and meaning of the con- 
tract in question is that the Pontiac Company sells the property to the 
Camden Company on crédit, with the understanding that the Cam- 
den Company is to sell as owner and give absolute title in due course 
of business ; that the Camden Company becomes indebted to the Pon- 
tiac Company for the amount of the purchase price fixed by the agree- 
ment and which is to be paid at a future day with a discount if paid 
sooner ; that iji a certain event the whole purchase price becomes im- 
mediately due and payable. Then, as security to the Pontiac Com- 
pany, it is agreed that title shall remain as security — that is, a lien is 
given or attempted to be given by way of a conditional sale back to the 
Pontiac Company, the condition being that, if the Camden Company 
does not pay, the Pontiac Company may treat the unsold property as 
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its own, and take possession. This is but a cliattel mortgage. Then, 
as further security to the Pontiac Company, the Camden Company 
gives its promise that it will hold the money, notes, etc., received by 
it for tlie property sold in trust for the benefit of the Pontiac Com- 
pany as collatéral security to that company for the debt — that is, it 
agrées to hold its own property, including that. part purchased of the 
Pontiac Company and remaining unsold, for the benefit of the Pon- 
tiac Company and as a collatéral security for its own debt to that 
company. It is a mère agreement to pledge its own property as se- 
curity to the Pontiac Company for a, debt it owes in prsesenti, and may 
or may not owe in the future. 

I think it was the design and purpose of the Pontiac Buggy Com- 
pany to part with title ; that it f ully understood it was doing so ; that 
it intended to create a debt from the Camden Wagon & SIeigh Com- 
pany to it for the purchase price; that it intended to create or obtain 
a lien on the property unsold and on the proceeds of that sold by the 
Camden Company as collatéral security for the unpaid purchase price. 
I do not think the Pontiac Company retained title to any part of the 
property. As a security or lien the agreement is void as to the bank- 
rupt estate, because not filed. It is immaterial that the property was 
not in existence when the contract was made when the order was 
given and accepted. It was in existence September 1, 1907, and was 
then delivered. Then the agreement should hâve been filed, if it was 
intended to create a lien thereby. But if intended as a mortgage, etc., 
as it was evidently an agreement for a lien, it was void as to ail credi- 
tors, and as to the trustée and receiver so far as the vehicles unsold 
are concerned, for the reason that the Camden Wagon & SIeigh Com- 
pany had the right to sell the same as its own, and treat same and the 
proceeds as its own. In such case the inference of fraud is irrésistible, 
and conclusively presumed in the absence of proof to the contrary. 
This is the common law. See, also, Robinson v. EHiott, 22 Wall. (U. 
S.) 523, 526, 22 L. Ed. 758, cited and approved, Brackett v. Harvey, 
91 N. Y. 221 ; In re Garcewich, 115 Fed. 87-89, 53 C. C. A. 510. See, 
also, cases cited in 6 Am. Encyc. L. p. 483 ; Barbour v. Perry, 41 111. 
App. 613. 

It is immaterial that the Camden Company agreed to pledge the pro- 
ceeds as collatéral security for the debt or hold them as such. The pro- 
ceeds were to become and did become the property of that coinpany, 
and it could hâve disposed of them giving good title. Had it done so it 
would hâve violated its agreement or contract ; true, but in so doing it 
would not hâve misappropriated or misapplied any of the property of 
the Pontiac Buggy Company. This contract put thèse vehicles into 
the possession of the Camden Company with the right to sell in its own 
name and take notes, etc., payable to itself, in fact with every appear- 
ance of absolute ownership, and with an agreement that the company 
should hold the proceeds as its own, but as collatéral to the debt owing 
by it to the Pontiac Company. Evidently the purpose was to vest the 
Camden Company with every évidence of title, to give it, in effect at 
least, a false and delusive crédit, and, such being the facts, within the 
décisions of the Suprême Court of the United States, the Circuit Court 
158 F.— 55 
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of Appeals in this Circuit, and the Court of Appeals of the state of New- 
York, the title was in the Camden Company, the limitations and con- 
ditions were void as to ail the creditors of that company and as to the re- 
ceiver and trustée in bankruptcy. This is true whether we consider the 
contract one of conditional sale merely, or as a mortgage. I think the 
trend of the well-considered cases is to regard it as a mortgage merely. 
Brown v. Dewey, 2 Barb. (N. Y.) 28 ; Matthews v. Sheehan, 69 N. Y. 
585; Conway v. Alexander, 7 Cranch (U. S.) 218, 3 L. Ed. 321; Pio- 
neer Gold M. Co. V. Baker (C. C.) 23 Fed. 258; Hughes v. Sheaff, 19 
lowa, 335 ; Wheeland v. Swartz, 1 Yeates (Pa.) 579 ; 1 Jones on Mort- 
gages, § 358. See 6 Am. & Eng. Encyc. Law, 443, where it is said: 

"Tbe inclination of the courts in doubtful cases is to construe tlie trans- 
action as a mortgage ratlipr thau as a conditional s&le, on the ground that an 
error which converts a conditional sale into a mortgage is less harmful than 
one which changes a mortgage iuto a conditional sale." 

It is conceded that the décisions on the question of the validity of 
such a contract and its effect are not uniform. In New York, as in 
other States, statutes hâve been enacted, approved, and then repealed, 
requiring ail contracts for conditional sales, when the vendee was giv- 
en possession of the property, to be filed or recorded. But there is no 
statute that does away with the presumption of fraud when the con- 
ditional sale is accompanied by an absolute delivery of the property 
with the right in the vendee to sell ail, treat the proceeds as ihis own, 
even if he does agrée that the unsold property and proceeds of that 
sold shall stand as collatéral security for the purchase prke. 

It is clear that. the Camden Company under the contract could hâve 
sold thèse vehicles and given clear title, and that had any créditer of 
the Camden Wagon & Sleigh Company obtained a judgment against 
it, such creditor could hâve issued exécution, caused a levy on and sale 
of thèse vehicles to be made, and that such sale would hâve carried the 
entire title, and such levy would hâve created a lien superior to any 
claim of .the Pontiac Company. Section 70 of the bankruptcy act 
of July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451], 
in most expUcit terms déclares that: 

"The trustée, etc. • * * shall • • * be vested by opération of law 
with thè title of the bankrupt * • * to ail * * * property transferred 
by hlm in f rfiud of his creditors ; (5) property which prior to the flling of the 
pétition, he côuld by any meaus hâve transferred, or which might hâve beeu 
levied upon and sold under Judicial process against hini." 

Hence, as the bankrupt company had a title which it could transfer, 
that title is in the receiver for him to protect, and it is the entire title. 
If it is subject to any lien, that will remain and will be protected, but 
clearly itdoes not exist under this contract, for the two reasons given. 
Section, 67 of the bankruptcy act provides : 

"Claims which for want of record, or for other reasons would not hâve been 
valld liens as against the claims of the creditors of the bankrupt shall not be 
liens against hIs estate." 

This alleged lien, if one be claimed, is void for the reason the Cam- 
den Company had the right of sale for its own benefit as stated. This 
case is directly within and coritrolled by In re Garcewich, 115 Fed. 
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87, 89, 90, 53 C. C. A. 510. This case is also within and controlled 
by Skilton v. Codington, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 
885. This case, reversing 105 App. Div. 617, 93 N. Y. Supp. 460, not 
only holds (affirming Thompson v. Van Vechten, 37 N. Y. 568) that 
a chattel mortgage and conditional contract of sale, intended as se- 
curity, are voici if not filed within a reasonable time after exécution and 
delivery (see pages 86 and 89 of 185 N. Y., pages 791, 792 of 77 N. 
E. [113 Am. St. Rep. 885]), but also that an agreement whereby the 
mortgagor may sell the mortgaged property makes the mortgage void 
unless it provides that the proceeds of such sale be paid over to the 
mortgagee. The case also holds expressly, notwithstanding the déci- 
sion of the Circuit Court of Appeals in Re New York Economical 
Printing Co., 110 Fed. 514, 49 C. C. A. 133, that creditors of the bank- 
rupt who hâve not obtained judgment are entitled to the benefit of 
nonfiling, and that the trustée in bankruptcy may take advantage of 
such nonfiling for their benefit, inasmuch as section 67 of the bank- 
ruptcy act provides that "claims which for want of record or for other 
reasons would not hâve been valid liens as against the claims of the 
creditors of the bankrupt shall not be liens against his estate." The 
court points out that this provision was not in the prior act of 1868, 
under which Stewart v. Platt, 101 U. S. 731, 25 h. Ed. 816, was decid- 
ed. The court also points out the error of the Circuit Court of Appeals 
in the Economical Printing Co. Case above referred to, and says : 

"The case Iru the Circuit Court of Appeals Is in point, and It was there held 
that a trustée in banliruptcj' could not attacli a chattel mortgage for default 
in fillng. As appears by the opinion, the resuit was reached on the assumption 
that by the law of the state of New York a nonfiled chattel mortgage was void 
only as to judgment creditors obtaining a lien, not as to gênerai creditors. We 
think the very eminent Judge who wrote in the case misconeeived the law 
of the State in this respect. If it were a fédéral question we would follow 
the décision regardless of our own opinion, but as the questloni is as to the 
law of this State, we must adhère to the prior décisions of this court." 

On the subject of the invalidity of conditional contracts of sale and 
mortgages intended as security where permission' is given the mort- 
gagor to sell the mortgaged property, the Court of Appeals at page 90 
of 185 N. Y., page 793 of 77 N. E. (113 Am. St. Rep. 885), says: 

"A chattel mortgage otherwise valid Is not rendered void because it pro- 
fesses to include property that may be subsequently acquired. Gardner v. 
McEwen, 19 N. Y. 123. Nor does permission given the mortgagor to sell the 
mortgaged chattels, the proceeds thereof to be applied in paynient of the mort- 
gage, render the mortgage void, because in, such case the proceeds of the sales 
must be treated as redueing the amount due on the mortgage, even though 
the mortgagor should misapply tliem or refuse to pay them to the mortgagee. 
Coukllng V. Shelley, 28 N. Y. 360, 84 Am. Dec. 348. But an agreement between 
the parties by which the mortgagor was to carry on a retail store, maklng 
purchases from time to time and selllng ofC in the ordinary nianner, the mort- 
gagee ail the time retalnlng a lien on the whole stock by way of mortgage 
under which he could, upon default, talîe possession of tîie renia inlng goods 
and sell them for the payment of his debt, vi-as held void as agahist creditors. 
Edgell V. Hart, 9 N. Y. 213, 59 Am. Dec. 532. This last case may be some- 
what limited by the subséquent décision in Brackett v. Harvey, 91 N. Y. 214, 
but nevertheless it is unquestlonably the law that where there is au agreement 
that the mortgagor may sell for his own benefit the mortgage Is fraudulent as 
a matter of law. Southard v. Benner, 72 N. Y. 424 ; Potts v. Hart, 99 N. Y. 168, 
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I N. E. 605 ; IIana;en v. Hachemeister, 114 N. Y. 560, 21 N. E. 1046, 5 L. E. A. 137, 

II Am. St. Rep. éoi ; Mandeville v. Avery, 124 N. Y. 376, 26 N. E. 951, 21 Am. 
St. Rep. 678." 

The conclusion is inévitable that thèse vehicles in question hère be- 
long to the estate in bankruptcy — of the Camden Wagon & Sleigh Com- 
pany — and there will be an order to that effect reciting findings of fact 
and conclusions of law in accordance with this opinion. Application 
denied. 



ELLIOTT V. E. O. MILLER & 00. 
(Circuit Court, E. D. Pennsylvania. January 27, 1908.) 

No. 74. 

1. Tbiai^Vebdict— Genebal or Spécial Verdict. 

Under the Pennsylvania practice, a spécial verdict must place on record 
ail the essential facts of the case, disputed or undlsputed, upon which 
facts alone without inferences of further facts the judgment is to be 
rendered, and where a case is submitted generally the fact that certain 
disputed questions of fact were also suLmitted for findings thereon does 
not render the verdict a spécial one. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 46, Trial, § 822. 

,Tury trial In fédéral court, see notes to O'Connell v. Reed, 5 C. O. A. 
603 ; Vany v. Pelrce, 26 O. O. A. 528 ; Nederland Life Ins. Oo. v. Hall, 27 O. 
C. A. 393.] 

2. Corporations — Tbansfkb of Shaees — Indoksement of Ceetificate in 

BLASK— BONA FiDE PUBCHASEES. 

The ovs'ner of a certificate of stock in a corporation who delivers It to 
brokers for sale, indorsing it in blank, thereby makes it transférable by 
delivery, and an innocent purchaser of the same for value from the 
brokers acquires an Indefeasible title as agalnst the true ovmer. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 12, Corporations, §§ 
539-546.] 

3. Same— PuBCHASiEE for Value. 

PlaintifC delivered a certificate of stock in his name to a firm of brokers 
for sale, indorsing the same In blank. The brokers having an open ac- 
count with défendants, who were their correspondeuts, sent such certifi- 
cate to défendants to be credited generally to their account, and to take 
the place of certain other stock previously sent to défendants, which at 
their request défendants traiisferred to a thlrd person. Défendants had 
no knowledge that the brokers were not the actual owners of plaintifE's 
stock. Held, that they were innocent purchasers for value, having sur- 
rendered other stock of value in exchange therefor, and that plaintiff was 
not entltled to recover its value from them in conversion. 

[Ed. Note. — B''or cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
539-546.] 

At Law. On motion by défendants for judgment notwithstanding 
the verdict. 

Ruby R. Vale and Whiteman & Woolley, for plaintiff. 
G. W. Hart and E. D. McLoughlin, for défendants. 

J. B. McPHERSON, District Judge. The plaintifE's counsel is mîs- 
taken in supposing that the verdict is what is well known as a spécial 
verdict. Such a finding should place on record ail the essential facts of 
the case, disputed or undisputed, and upon thèse facts alone the judg- 
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ment of the court is to be rendered. The established rule in Pennsyl- 
vania on this subject is tlius stated by Mr. Justice Mestrezat in Sewing 
Machine Co. v. Insurance Co., 201 Pa., on page 647, 51 Atl., at page 
354: 

"It is the province of a spécial verdict to find and place on record ail the 
essential tacts lu tlie case. Tiiis includes the disputed as well as the undis- 
puted faets. What is not found by the verdict Is presumed not to exist, a]id 
no inferences as to matters of fact are permitted to supply tlie facts themselves 
which the verdict should hâve found. In entérina .iudgment, the court is con- 
fined to the facts found by the spécial verdict, and iinless they are sufflciently 
found no judgment can be entered. The jury inust find the facts, and the 
court déclare the law on the facts so found. Such are the requisites of a 
spécial verdict as held in ail our cases. In Wailingford v. Dunlap, 14 Pa. 33, 
it is said: 'It is of the very essence of a spécial verdict that the jury should 
find tlie facts on which tlie court is to pronounce judgment according to law. 
And the court will not iutend anything, especially any fact not found by the 
jury. * * * The undisputed facts ought to hâve been iucorporated in the 
spécial verdict. * * * xhe court is conflned to the facts found by tho 
spécial verdict. And when a spécial verdict is given, the court ought to con- 
fine its judgment to that verdict. * * * But this spécial verdict is so dé- 
tective and erroneous, and the judgment so anomalous in being entered partly 
on the verdict and partly on what was called undisputed facts, that we niust 
do what has often been done before, reverse the judgment, and send the case 
bacli for a new trial.' Mr. Justice Mercur, de:livering the opinion of the court 
in Vansyckel v. Stewart, 77 l'a. 12G, says: 'It (sjiecial verdict) must include 
both disputed and undisputed facts. ïhe court will not infer a fact not found 
by the jury. It must déclare the law on thèse facts alone. As ail the essential 
facts must be found in the verdict, it foUows that it cannot be aided by in- 
tendment or by extrinsic facts appearing upon the record.' In Trigg v. Treac"y, 
104 Pa. 498, Clark, J., speaking for the court, says: 'We (^annot resort to the 
testimony, or to such extrinsic matters as were undisputed at the trial, or avail 
ourselves of such even as appear upon the record. It is of the very essence 
of a spécial verdict that the facts found are those upon which the court is to 
pronounce judgment according to law. What is not thus found is presumed 
not to exist, the verdict being conclusively the complète resuit of the jury's 
délibération upon the whole case preseuted.' " 

To the same effect is Kelchner v. Nanticoke Borough, 209 Pa. 412, 
68 Atl. 851. 

In the case now before the court, the jury was not asked to find a 
spécial verdict, but simply to answer certain questions, and thus to set- 
tle the dispute between the parties concerning the particular facts cov- 
ered thereby. The method adopted is fuUy described in Clementson on 
Spécial Verdicts, chs. 4 and 5, pp. 44, 57, 68. The verdict is so far from 
being spécial that it embraces a gênerai finding in favor of the plaintiff 
for a definite suni ; and, moreover, if the court is now to be confined, 
as the counsel for the plaintiff apparently insists, to the answers made 
by the jury to the questions put by the court, no judgment whatever 
can be entered, because the questions and answers taken by themselves 
are not intelligible, and, thus taken, do not form a sufficient basis for 
judgment. This will appear at once by reading at this stage of the dis- 
cussion the questions and answers that lare now part of tke verdict: 

"(1) Was the certificate pledged by Evans & Co. on November 10 or 11, 190.5, 
in order to protect their gênerai account wlth Miller & Co.? In other words, 
was it deposited as collatéral security for that purpose? Answer: No. 

"(1%) Did Evans & Co. intend to pledge this stock as collatéral security 
for a debt to Miller & Co. exlsting on November lOth or llth, or did they intend 
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It to be credited generally to tlieir aceount? Answer: To be credited gen- 
erally to their aceount. 

"(2) Was the certiflcate in question intended to take the place, and dld it take 
the place, of the 30 shares of IJ. G. Imp. Co. referred to in the letter of Novem- 
ber lOth? Answer: Yes. 

"(3) On November lOth or llth, or at any time afterward, before the stock 
in question was sold, did E*\'ans & Co. direct Miller & Co. to hold this stock, 
and not to sell it untll it should reach either 51% or 52%? Answer: No." 

It is, I think, perfectly plain that thèse questions and answers do not 
constitute, and were never intended to constitute, a spécial verdict, but 
were simply intended to résolve certain disputes of fact which the jury 
was asked by the court to settle specifically by this method. An exam- 
ination of the charge will show distinctly what was donc. Nearly ail 
the facts were undisputed, but some were controverted, and there was 
a controversy also concerning the propriety of drawing certain infer- 
ences of fact. It was thèse controversies only that were covered by the 
questions that the jury were asked to answer, and the resuit of the ver- 
dict (taken as a whole) is, therefore, to décide ail the disputes of fact, 
and thus to leave the court to consider the reserved questions of law, 
upon the facts about which there was no contention at the trial, and also 
upon the facts that were then in contest, but hâve now been conclusively 
found by the jury's answers to the questions put by the court. 

The undispitted facts were as foUows : The plaintifï, on November 
IQ, 1905, was the owner of 50 shares of preferred stock in the Phila- 
delphia Company, and on that day he delivered the certiflcate to H. L. 
Evans & Co., a firm of brokers then doing business in Wilmington, Del. 
He directed them to sell at not less that 51%; 'ind, at the time when the 
cêrtificate was delivered, he indorsed it in blank, according to the usual 
course of business. The effect of this indorsement was to make the cêr- 
tificate transférable by mère delivery, and therefore to enable the bro- 
kers to deal with the plaintiff's stock precisely as if it were their own. 
Among other acts, they had the power to sell or pledge the certiflcate 
for their own benefit to any other person and at any price whatever. 
They were the apparent owners, having been clothed with ail the in- 
dicia of title by the real owner, and beyond question were able to make 
a formai transfer of the stock that was prima facie valid; and if their 
vendee or pledgee acted in good faith without notice of the facts, and 
gave a valuable considération for the stock, the transfer would give him 
an indefeasible title, even against the plaintifï, who continued of course 
to be the true owner. This well-known rule rests upon the principle 
that, of two innocent persons, namely, the owner and his agent's ven- 
dee or pledgee, one of whom must suffer by the agent's wrongdoing, 
the owner must bear the loss, because by his own incautious act — the 
delivery of the certiflcate indorsed in blank^ — he has enabled his agent 
to do the wrong, and to get money or valuable property from an inno- 
cent third person by the use of this apparently perf ect title. 

The défendants, who were brokers in Philadelphia and the corré- 
spondents of Evans & Co., claim to be innocent holders for value, and 
the défense must stand or fall by the truth or falsity of this claim. Up- 
on this point, it appeared that Evans & Co. had a running aceount with 
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the défendants, and on October 10, 1905, sent the stock in question with 
the following letter : 

"Gentlemen: For the crédit of our accouiit, we hand you herewitli inclosed 
rertifleate No. L 2200 for 50 shares Pliiladelphia Company preferred, in the 
iiame of Isaac C. EUiott. Kindly hâve put in name of Eugène DuPont, of 
this city, 30 shares United Gas Improvement, and for^\'ard certiftcate to us 
when ready." 

The account kept by Evans & Co. with the défendants was a 
gênerai account, into which was put ail purchases and sales of stock 
and other securities. The account was credited with whatever cash 
was sent by Evans & Co. or was advanced by the défendants, and was 
credited also with the securities sent by Evans & Co., although thèse 
securities would only be sold upon their order; and the account was 
charged with the purchase price of such securities as were bought in 
accordance with their direction. The défendants had no notice from 
any source that the stock in question was in reality the plaintifï's 
property. In February, 1906, Evans & Co. failed, being then indebted 
to the défendants, on account of their mutual dealings, and the stock 
(with other securities) was sold under the rules of the Philadelphia 
Stock Exchange, bringing 49% in the open market. The proceeds of 
the sale went in part to the crédit of the gênerai account of Evans 
& Co., and the remainder was paid to their trustée in bankruptcy. This 
sale and crédit constitute the wrongful conversion charged by the plain- 
tifï, and the suit is brought to recover the money thus reaHzed by the 
défendants. 

Ail the foregoing facts were undisputed. The disputed questions 
were thèse: (a) Did Evans & Co. direct the défendants to hold the 
stock in question, and not to sell it until it should reach at least 511/2 ? 
The jury has found that no such direction was given. (b) For what 
purpose was the stock sent to the défendants? Was it pledged as col- 
latéral security to protect the gênerai account of Evans & Co. ? Was 
it pledged for a debt due to the défendants on November lOth or llth? 
Or was it sent to be credited generally to Evans & Co's. account? 
Thèse questions the jury hâve answered by finding that the stock was 
not pledged to protect the gênerai account, or as collatéral security for 
a debt existing on November lOth or llth ; but that it was sent to the 
défendants to be credited generally to the account of Evans & Co. — ^that 
is, that the shares were to be credited as if they had been so much cash 
paid in on account, although the précise sum could not be ascertain- 
ed until the stock should be sold. (c) But there was a further important 
fact in dispute that needed décision. The défendants alleged that the 
shares in question were sent to take the place of certain shares of Unit- 
ed Gas Improvement Co.'s stock, which the défendants had previously 
received from Evans & Co., and had already credited upon the gêner- 
ai account. Thèse shares were now to be turned over to another per- 
son, Eugène DuPont, and the Philadelphia Company shares were to 
be substituted therefor. This allégation the jury has also found to be 
true, as indeed there could be little question in view of the instruction 
contained in the letter of November lOth — "Kindly hâve put in the 
name of Eugène DuPont of this city, 30 shares of United Gas Improve- 
ment Co. stock, and forward certificate to us when ready." 



872 158 FEDERAL REPOEÏEB. 

It will thus be seen, I think, that the légal question is very narrow. 
It is not denied that, if the facts before the court show the défendants 
to be innocent holders for value of the certificate in dispute, the plain- 
tif! cannot recover. It is also not denied that they are innocent holders, 
since they had no actual notice, and were not put upon inquiry, con- 
cerning the validity of the apparently perfect title with which the plain- 
tif? had clothed Evans & Co. on November lOth. If they were also 
"holders for value," their title was indefeasible, and this, then, is the 
narrow point to be determined. As I regard it, there is noit much room 
for discussion. The jury has found distinctly that the stock was not 
pledged as collatéral, either to protect generally the account of Evans & 
Co., or as security for the particular balance that they may hâve owed 
on November lOth or llth; but that it was sent to the défendants to be 
credited generally, taking the place for this purpose of 30 shares in 
another corporation, thèse shares being thereupon surrendered by the 
défendants and delivered to Evans & Co. in accordance with the letter 
of November lOth for the benefit of a third person. Upon thèse facts, 

1 think the défendants were clearly holders for value. They gave a val- 
uablè considération for the shares in question, because they had in their 
hands on November llth a pièce of valuable property to the benefit of 
which they were entitled, and at the request of Evans & Co. they ex- 
changed this property for shares in another company to which Evans 
& Co. had an apparently perfect title. Having thus parted with a thing 
of value, in considération of receiving another thing of value in its 
place, the transaction is an executed contract upon lawful and suffi- 
cient cionsideration, and in my opinion, therefore, the défendants are 
"holders for value" of the stock in dispute. It seems hardly necessary 
to support this conclusion by référence to authorities, but citation may 
be made in the cases appearing in 6 Amer. & Eng. Ency. Law (2d Ed.) 
738, note 5 ; 23 Amer. & Eng. Ency. Eaw (2d Ed.) 489, par. (7), notes 

2 and 3 ; and 1 Page, Contracts, § 274. The défendants changed their 
position and gave up something of value to them on the strength of 
the shares they received in exchange — to use the language of Shufeldt 
V. Pease, 16 Wis. 660 — and the transaction therefore discloses both a 
benefit to the promisor, and a détriment to the promisee ; either of thèse 
éléments being sufficient to constitute a valuable considération. 

Judgment will be entered in favor of the défendants notwithstanding 
tlie verdict. 



COLLIXS et al. v. SMITH et al. 

(Circuit Court, E. D. Pennsylvania. Jauuary 23, 1908.) 

No. 24. 

1. Judgment— Motion for Judgment Notwithstanding Verdict— Gbounds. 

Under the Pennsylvania practice, where a verdict for plalntifC Is di- 
rected by the court and no question of law is reserved, the court cannot 
enter judgmeut for the défendant notwithstanding the verdict! 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notea 
to Wllson V. Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 O. C. A. 553.] 
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2. PowEBs— Instrument Cbeating Powee— Validity op Éxecution— Limita- 

tion AS to Time. 

Where a bondholder of a corporation signed an instrument agreeing to 
deposlt Iiis bonds witli a committee on demand, and authorizing such com- 
mittee to sell tlie same, but added after his signature the words "till 
1906," the limitation appiied to the entire instrument, and a sale of the 
bonds by the committee after January 1, 1906, was unauthorized and con- 
veyed no title, where the purchaser Ivnew that the committee was acting 
under delegated power, and was therefore bound to inquire as to its scope. 

3. Same— Execution by Agent afteb Expiration— Estoppel. 

The bondholder in such case had the right to leave the bonds in the 
hands of the committee for a reasonable time after the authority to sell 
them expired, and was not estopped by such fact nor by receiving notice 
from the committee of the sale from asserting his ownership by selling 
and transferring them to another, especially where the bonds were in 
foreclosure and not salable in the open market, and the purcbasers from 
the committee were notifled of such transfer before paying the considéra- 
tion, and thereupon deposited the same in trust. 

4. Tbover and Conversion- Damages — Conversion of Bonds. 

Défendants purchased from a reorganization committee bonds of an in- 
solvent corporation in process of foreclosure at a large discount. Certain 
of the bonds the committee had no autliority to sell, of which fact de- 
fendants had notice, but nevertheless took the same, depositing the priée 
in trust, and used them at par in payment for the corporation'» property 
bought at the foreclosure sale. Held that, in an action for conversion 
by the real owner, défendants were liable for such par value. 

At Law. On motions by défendants for new trial and for judgment 
notwithstanding the verdict, 

Burr, Brown & Lloyd, for plaintiffs. 

Henry C. Boyer and Wm. A. Glasgow, Jr., for défendants. 

J. B. McPHERSON, District Judge. In the présent state of the rec- 
ord, the motion by the défendants for judgment notwithstanding the 
verdict is not appropriate. No question of law was reserved at the trial; 
the jury was simply directed by the court to render a verdict in favor 
of the plaintiff, and, according to the established practice in Pennsyl- 
vania, it would therefore be impossible to enter judgment in favor of 
the défendants, even if they were otherwise entitled thereto. This 
motion must be refused. 

In order to understand the question raised by the motion for a new 
trial, a brief récital of the facts is necessary. The Bay Shore Terminal 
Company was a Virginia corporation, organized to JDuild a short line 
of railroad from the city of Norfolk. In 1902 it executed a mortgage 
for $500,000, under which about $178,000 of bonds were outstanding 
in September, 1905. By this time the company had gone into the 
hands of receivers, and about the 12th of that month most of the 
bondholders — some of them being stockholders, also — signed a power 
of attorney, of which the foUowing is a copy : 

"Know ail men by thèse présents, that we, tUe uudersigned bond and stock 
holders of the Bay Shore Terminal Company, in order to facilitate a sale or 
reorganization of said company, do hereby agrée to place, upon call, ail of our 
bonds and stock of said company, in the hands of Messrs. S. L. Foster, W. C. 
Cobb, and W. T. Simcoe, as a committee, witli full power as our attorneys in 
fact to sell, dispose of, exchange, and eontract eoncerning said bonds and stock, 
and upon our behnlf in respect thereto ; lieroby ratifying and couflrming ail 
said c-ommittee may do in the premises. And we agrée to accept the considéra- 
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tion received for said bonds and stock, whether In cash or securities; provided 
only that sueh considération shall be of equal benefit to ail tlie signera hereof 
witliout préférence." 

Among the bondholders that signed were the légal plaintiffs — S. Q. 
Collins ($8,000) and George. L. Arps ($1,000). Shortly afterwards 
the bonds and stock of the signers were deposited with the committee, 
and receipts were duly issiied in the following form: 

"Committee's Receipt. 



'!Recelved of — Bond Ko. '■ of the Bay Shore Termi- 
nal Company, and certifloate of capital stock No. 



for shares. Sald certiticate being iiidorsed in blank, to be held 

aud disposed of in accordance with agreemeut and power of attorney to the 
undersigned. — — , 



"Commîttee." 

On January 25 or 27, 1906, the committee agreed to sell ail the bonds 
and stock in their possession to Messrs. Groner and Taylor, two 
members of the Norfolk bar, who were acting as agents for Edward 
B. Smith & Co., the défendants. The price agreed to be paid to the 
committee for the bonds was 40 cents on the dollar — the stock to be 
transferred as a bonus — ^but the défendants used the bonds afterwards 
at par and interest in partial payment of their successful bid for the 
property of the terminal company, which was sold at foreclosure sale 
under the mortgage. They are now sued on behalf of the use plain- 
tiff, to whom the légal title of CoUins and Arps has been assigned, 
and it is asserted as the ground for recovery that (for reasons to be 
stafed in a moment) the title to the ColHns and Arps bonds did not 
pass to the défendants by the committee's agreement of sale, but that 
the whole équitable interest therein was transferred by Collins and 
Arps to Zell, the predecessor in title and assignor of Vandyke, who is 
the présent use plaintifï. The action would formerly hâve been called 
trover, but is now labeled trespass by the Pennsylvania statute ; the 
foundation of the suit being the conversion of the bonds to the de- 
fendants' own use. Recovery is sought of the full amount at which 
the bonds were valued in paying for the property bought at the fore- 
closure sale. 

The committee's authority to sell the bonds in cjuestion is denied, 
because it was expressly limitcd (so the plaintifï contends) by both 
Collins and Arps at the time when they signed the power of attorney. 
Collins added to his signature, "Till January Ist, 1906," and Arps 
added, "Till 190G," both limitations being identical in meaning. Pre- 
cisely what is the true meaning of either phrase is the fîrst question 
in dispute. The défendants' position is that Collins and Arps intend- 
ed merely to lirait the time within which the committee might call 
for the deposit of their bonds and stock, and that they did not intend, 
if such call was made before 1906, to Hmit the power of the com- 
mittee to sell thereafter — except, of course, as each signer retained 
the implied power to limit it, whenever he chose, before a sale took 
place, by giying the committee notice that he revoked the agency, and 
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elected to withdraw his securities. The plaintiff's position, with which 
I fully agrée, is that the ordinary and natural meaning of the words 
should prevail, and that the proper interprétation is that CoIHns and 
Arps (and some other signers who also added Hmitations to their 
names) were putting a limit of time upon the whole agreement, and 
giving notice that they, at least, would not be bound by any one of 
its ternis after the date selected by themselves. I think the défend- 
ants' interprétation is strained and untenable. It requires the court 
to assume that ColHns and Arps meant what they 'did not say, and 
the argument in support of the assumption seems to be that, in the 
défendants' opinion, it would hâve been more to the bondholders' ad- 
vantage to hmit the time within which the bonds might be called than 
to Hmit the time within which they might be called and sold. But 
an unambiguous writing cannot be construed according to suppositions 
or assumptions, hôwever plausible. If the words bear a single plain 
meaning, this meaning must be followed, even although it may seem to 
other persons that the parties might hâve made a better bargain. It is 
not for the court to indulge in conjecture concerning the reasons that 
might hâve moved, or in the opinion of the court that ought to hâve 
moved, Collins and Arps to say what they hâve not chosen to express. 
Dealing with their own property, as they had a right to deal, they 
could impose such limitation on the committee's agency as they saw 
fit. and their contract cannot be altered in order to make it accord 
with the court's opinion that, under ail the circumstances, something 
else would hâve been more to their advantage. Certainly, as it seems 
to me, when Collins and Arps signed this power of attorney, saying, 
"Till 1906," they meant to limit in some manner the obligation that 
was attested by their signatures. This obligation, if it had not been 
qualified, would unquestionably hâve extended to ail the terms of the 
instrument. If they had simply put their names to the paper, without 
more, it cannot be doubted that they would hâve been bound by every 
one of its provisions ; and therefore, when they qualified their obliga- 
tion by the words they added, I think they clearly qualified the whole 
instrument, and succeeded in saying (what I believe they intended) 
that they would not be bound at ail after the end of the year 19Q5. 
If this cotjstruction is correct, it follows that Collins and Arps had im- 
pressed upon the face of the power of attorney a distinct notice that 
their bonds and stock could not be sold by the committee after the 
beginning of 1906. Of course, the committee was bound to take no- 
tice of its own limited agency, and intending purchasers who knew, 
as the défendants knew, that they were dealing with agents and not 
with principals, were bound to inquire concerning the .source and scope 
of the delegated power. Such inquiry the défendants made, but un- 
fortunately they did not demand the exhibition of the original power 
of attorney by the committee, but were content to accept an impeïfect 
copy, which did contain "till 1906" opposite the name of Arps, but 
omitted altogether the limitation after the name of Collins. It is 
therefore évident that, since the défendants chose to accept the com- 
mittee's mistaken statement (appearing upon the copy) concerning the 
absence of limitation by Collins, and apparently chose to interpret in 
the wrong sensé the, Arps limitation, of which they concededly had 
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notice, they are bound by the risk they were thus willing to take, and 
could certainly acquire no better title than the committee was able to 
give. And, as the committee could give them no title at ail, it fol- 
lovvs that they took none by the attempted sale of January 25th or 
27th, unless the conduct of CoUins and Arps, or of their successors in 
title, was such as to estop the use plaintiff from setting up in this 
suit the true ownership of the bonds. 

This is the second défense, and needs some further considération. 
Undoubtedly, as it seems to me, Collins and Arps were at liberty to 
leave their securities in the hands of the committee, at least for a rea- 
sonable time after January Ist. The agency of the committee having 
been expressly limited by a restriction on the very face of the instru- 
ment that gave them power to act, Collins and Arps ran little risk in 
leaving their property in the hands of their former agents. The bonds 
of the terminal company were not bought and sbld on the market 
generally, they had then no attraction for the ordinary purchaser, and 
the committee could be trusted to dispose of those in their hands to 
such. per sons only as might be interested in the impending effort to 
reorganize the company. In the usual course of events, only such 
persons would deal with the committee at ail, and during the negotia- 
tions the limitation imposed by Gollins and Arps would almost cer- 
tainly be disclosed. Moreover, CoUins and Arps held the committee's 
receipts for their bonds and stock, and for ail practical purposes thèse 
were as good as the securities themselves. Receipts of this kind are 
well known in proceedings to reorganize a corporation, and they are 
transferred almost as freely as the bonds or stock they represent. 
Therefore it was neither careless nor unreasonable to permit the bonds 
to remain in the custody of the committee until February lOth — this 
date being named because by that time CoUins and Arps had sold their 
receipts to a représentative of ZeU, the assignor of the use plaintiff. 
I assume, as should be assumed on this motion, that both CoUins and 
Arps received the notice that was sent out by the committee on the 
evening of January S7th, after the agreement of sale with the défend- 
ants had been concluded. The notice, which will speak for itself, is 
as foUows : 

"January 2Xth, 1906. 

"Dear Sir: We, the undersigned, having heretofore been appointed a com- 
mittee and attorneys in fact for certain of the bond and stoclî holders of the 
Bay Shore Terminal Company, to sell, dispose of, exchange or contract con- 
eerning said bonds and stock, beg to advlse you that, pursiiant to such au- 
thority, we hâve sold ail of the securities of the subscribers to said agreement 
at the rate of f orty cents on the dollar for eaeh bond, the stock going with the 
same as a bonus, with the right to the holder of the committee's receipt, 
should he so elect, to exchange his bonds for uew bonds of the company pro- 
posed to be reorganiîted by the purchasers. A copy of the agreement and 
terms under which this sale was made is on file in the office of the secretary, 
and eau be seen upon application. 

"l'ours truly, S. L. Foster, 

"W. T. Simcoe, 
"W. C. Cobb, 

"Committee." 

Certainly, the mère receipt of this notice would not be sufhcient to 
estop Collins and Arps from asserting their title, and, in my opinion, 



8UNDEELAND BEOS. V. CHICAGO, K. I. & P. ET. CO. 877 

no further évidence of ratification is to be found in this record that 
ought to hâve carried the question to the jury. It is undisputed that 
Coilins and Arps knew nothing of the agreement to sell to the de- 
fendants before January 27th or 29th at the earliest; and it is aiso 
undisputed that their bonds had either then been sold, or were shortly 
afterwards sold, to Zell, the assigner of the use plaintifif, and that the 
committee's receipts were delivered to the purchaser on February 3d 
and February lOth, at the latest. It appears also without contradic- 
tion, that Zell knew on February 4th of the agreement to sell to the 
défendants, and that he acted promptly on this knowledge by notify- 
ing Groner and Taylor, the défendants' agents in this transaction, 
on February 5th or 6th that he was entitled to this $8,000 of bonds. 
At the time he gave this notice, the défendants had neither received 
the bonds from the committee nor paid the e'ontract price, and they 
were therefore abundantly able to protect themselves against a claim, 
of which they had thus received timely notice. How they hâve been 
injured does not appear, for the évidence shows that they did protect 
themselves efifectively ; and, as a resuit of their solicitude, the money 
paid by them for the bonds in controversy is now in the hands of 
trustées, awaiting the resuit of this litigation. Nevertheless, and 
without waiting until it should be finally determined whether they 
had acquired a valid title, they converted the bonds to their own use 
by turning them in at par and accrued interest upon the purchase 
price at the foreclosure sale; and, as I think, they hâve thereby made 
themselves liable to the use pkintiff for the price which they were 
thus able to get. To require the plaintiff to accept 40 cents on the 
dollar would, in efïect, compel him to sell his property to the de- 
fendants at a price to which the owners did not agrée since it was 
fixed by a contract to which they were not parties either as principals 
or by an agent. 

A third question raised by the motion for a new trial concerna the 
rulings of the court upon certain testimony concerning a contract 
that was said to hâve been made on January 17, 1906, by the agent 
of Coilins for the sale of his bonds. It is not necessary to pass upon 
the correctness of thèse rulings, for, in deciding to give the jury a 
binding instruction, I did not consider at ail the testimony to which 
they refer, and the instruction was therefore not influenced thereby 
in the slightest degree. 

The motion for a new trial is refused. 



SUNDERLAND BROS, et al. v. CHICAGO, R, I. & P. RT. CO. et al. 

(Circuit Court, D. Nebraska, Omaha Division. January 30, 1908.) 

No. 53. 

Courts— FEDERAL Courts— Jtjrisdiotion— District. 

Interstate Commerce Aet, Act Feb. 4, 1887, c. 104, S 1, par. 3, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 3155], provides that ail charges made for any 
service rendered or to be rendered in the transportation of passengers or 
property shall be reasonable and just, and any unreasonable charge is pro- 
hlbited and declared to be unlawful. Held, that an action by certain shlp- 
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pers to restralu an Interstate carrier from enforcing a recousignuient 
charge of $5 per car, as unreasonable, though maintainable at eomruon 
law, was nevertheless a suit within the Interstate commerce act, so that 
fédéral Jurisdietion was not alone dépendent on diverse citizensliip, and 
hence could be brouglit only in the district of which the défendant was au 
inhabitant, as provided by Judieiary Act Mareh 3, 1887, c. 373, § 1, 24 Stat. 
552, as amended by Act Aug. 13, 1888, c. 866, 25 Stat. 434 [U. S. Oomp. St. 
1901, p. 508], 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 806- 
815. 

Diverse citizenship as a ground of fédéral jurisdictioji, see notes to 
Shipp V. Williams, 10 C. O. A. 249; Mason v. Dullagham, 27 C. C. A, 298. J 

Francis A. Brogan, for complainants. 

James E. Kelby, Edson Rich, W. D. McHugh, James W. Orr, C. C. 
Wright, and B. T. White, for respondents. 

Before W. H. MUNGER and T. C. MUNGER, District Judges. 

W. H. MUNGER, Dictrict Judge. The amended bill of complaint 
filed in this case allèges that the several complainants are engaged at 
Omàha and Lincoln, in the business of transporting into the state of 
Nebraska coal, lumber, shingles, lime, and cément, and that they sell 
and dispose of the same as wholesalers and jobbers to various retail 
dealers and consumers throughout the commercial territory tributary 
to the cities of Omaha and Lincoln, principally within the state of Ne- 
braska, but also in the adjoining states of lowa, South Dakota, Wyo- 
ming, Colorado, Kansas, and Missouri. 

It is further shown by the amended bill that it is impracticable, for 
certain reasons, for complainants to store at Omaha and Lincoln suffi- 
cient quantities of the material to supply the demand of the trade ; that 
they hâve been in the habit of shipping said commodities into the state 
by having the same billed to them at their respective places of busi- 
ness at Omaha or Lincoln, and then, upon their arrivai at said places, 
having the cars rebilled or reconsigned to their customers ; that this 
has heretofore been done by the défendant raiiroad companies 
without what is termed a reconsignment charge ; that the respondents 
hâve amended their tariff schedule, which they are about to put into 
force, in which it is proposed to charge $5 per car upon ail cars recon- 
signed as before stated. This reconsignment charge, it is alleged, is 
unjust and excessive, and if permitted to be enforced would practically 
drive complainants out of business. 

It is alleged that the said respondents are each and ail engaged in 
Interstate commerce, governed by the provisions of the act of Congress 
entitled "An act to regulate commerce," approved February 4, 1887. 
c. 104, 34 Stat. 379 [U. S. Comp. St. 1901, p. 3154], and ail acts 
amendatory thereof and supplemental thereto, and that some of the 
respondents hâve filed their schedules with the Interstate Commerce 
Commission, setting forth the reconsignment charges mentioned. It 
is further alleged that the complainants hâve prepared and filed with 
the Interstate Commerce Commission a complaint complaining of the 
said 4:harges, and praying that the said Commission inquire into the 
same and cause an order to be made directing the respondents to refrain 
from making the said charge. 
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The bill seeks to hâve the respondents enjoined and restrained from 
putting the said reconsigninent rules and charges into effect, and from 
demanding, exacting, or collecting from complainants, or any other 
firms or corporations similarly situated, who may hereafter intervene, 
the said proposed reconsignment charges, and that upon the final hear- 
ing it be decreed that said reconsignment charges are excessive and un- 
just, and that the respondents be perpetually enjoined from enforcing 
the same. It is further alleged that the several complainants are citi- 
zens and résidents of the state pf Nebraska; the several respondents 
are railroad corporations organized and existing under and by virtue 
of the laws of states named, none of them being organized under the 
laws of the state of Nebraska ; and that the respondents are each citi- 
zens of the states named in the bill, none of them being citizens of the 
state of Nebraska. 

Respondents hâve appeared specially and objected to the jurisdic- 
tion of the court, on the ground that, as jurisdiction of the court is 
based not alone upon diverse citizenship, but upon the several acts of 
Congress relating to interstate commerce, that suit should only be 
brought against the respective respondents in the district of which they 
are citizens. It is contended, upon the part of complainants, that while 
the reconsignment charges relate to interstate commerce said charges 
being made on commodities shipped from out of the state of Nebraska 
into the state of Nebraska, and the reconsignment being made to points 
in the state of Nebraska and other states, their right of action is not 
based upon the acts of Congress referred to, but upon a common-law 
right that charges must be reasonable and just, and therefore no fédér- 
al question is involved, and that the jurisdiction of this court is based 
solely and alone upon diverse citizenship. 

The third paragraph of section 1 of the interstate commerce act pro- 
vides : 

"AU charges made for any service rendered or to be rendered in the trans- 
portation of passengevs or property as aforesaid or in connection therewith or 
for the rœeivins. deliveriuK. storage, or lian<lling of such property. shall be 
reasonable and just: and any nu.iust and nnreasonable ebarse for such service 
is prohibited and doclared to be uniawful." 24 Stat. 370, vol. 3, Conip. Sî. 
1901, p. 31.55. 

In Toledo, A. A. & N. N. Ry. Co. v. Pa. Co. et al. (C. C.) 54 Fed. 
730, 19 L. R. A. .387, Judge Taft, then Circuit Judge, said : 

"Tbe jurisdiction of this court to bear and décide the case made by the bill 
cannot be maintained on the ground of the diverse citizenship of tlie parties, 
for the complainant and at least one of the défendants are citizens of the same 
state. If it exists, it nuist arise from the subject-niatter of the suit. The bill 
invokes the cbancery powers of this court to protect the complainant in rights 
which it clainis under the act of Ctmgress passed t'ebruary 4, 1S87, known as 
the 'Interstate Commerce Act.' Counsel for complaimmt contend that the in- 
terstate commerce law and Its amendments are only declaratory of the common 
law, which gave the same rights to complainant, and that therefore this is 
not a case of fédéral jurisdiction. * * * It is immaterial what rights the 
complainant would liave had before the passage of the interstate commerce 
law. It is sutTlcient that Congress. in tlie constitutional exorcise of power. 
bas given the positive sanction of fédéral law to the rights secured in the stat- 
ute, and any case Involving the enforcement of tbose rights is u case arising 
under the laws of the United States." 
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VoeJker v. Chicago, M. & St. P. Ry. Co. (C. C.) 116 Fed. 867, 
was an action resulting from the death of an employé of the company 
by reason of one of the cars in the train having a defective brake. Up- 
on the trial of the case it developed that the car was loaded with coal, 
being shipped from the state of Illinois into the state of lowa. Judge 
Shiras, in charging the jury, instructed them that the act of March 2, 
1893; c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174], relating to 
safety appliances, governed the considération of the case. In passing 
upon a motion for a new trial, Judge Shiras said : 

"It is sal(3, liowever, that the défendant was taken unduly by surprise in 
that the court, in the charge to the jury, cited the provisions of the act of 
Congress of March 2, 1893, as applicable to the case, it being claimed that 
neither in the pleadings nor In the argument of counsel for plaintlfC was any 
référence made to the act of Congress. As matter of pleading, It certainly 
cannot be said that, in order to base a right of recovery on the provisions of 
the statute, it was neeessary to cite the statute or its provisions in the pétition. 
* * * No mattér what the vlews of counsel are upon the law of the case, 
as expressed in their arguments, it is the duty of the court to glve to the jury 
the law applicable to the facts as the court understands it. If the law as 
given to the jury is applicable to the facts before them, no error is committed. 
If the law as given is not applicable, that is error. * * * It is next con- 
tended that It was error on the part of the court to call the attention of the 
jury to the provisions of the act of Congress beeause It was not averred in 
the pétition that the défendant had hauled, or permltted to be used on its 
Unes, the car in question, nor that it was hauled or used in connection with In- 
terstate trafflc. When it became the duty of the court to instruct the jury up- 
on the law, it clearly appeared in the évidence that the car in question being 
loaded with coal had been brought from Illinois into lowa. It was left to the 
jury to find the fact under the évidence whether the car was brought by the 
défendant company from one state into the other. The jury being instructed 
that if they so found then the défendant in so transporting the car was en- 
gagea In Interstate commerce, and in such case the act of Congress would be 
applicable to the case. Would it not hâve been error, under thèse circumstan- 
ces, if the court had instructed the jury that the act of Congress had no rela- 
tion to the case before them?" 

The case was reversed upon another point by the Court of Appeals 
(139 Fed. 522, 65 C. C. A. 226, 70 L. R. A. 264), yet that court, 
speaking upon this branch of the case, said : 

"We are of opinion that no error was committed In instructing the jury 
that the branch of the case restiug upon the condition of the car was controlled 
by the act of Congress." 

The cases of Tift v. Southern Ry. Co. (C. C.) 123 Fed. 789, and 
Jewett Bros. & Jewett v. C, M. & St. P. Ry. Co. (C. C.) 156 Fed. 160, 
were actions similar to this, and in each it was held that the jurisdic- 
tion of the court was sustainable on the ground of a fédéral question 
being involved. 

The act of Congress, in respect to the matters herein referred to, 
though it may be simply declaratory of the common law, yet is a valid 
enactment, and the parties complainant as well as respondent are not 
only bound by its provisions, but entitled to its benefits. 

In section 1 of the judiciary act of March 3, 1887, 24 Stat. 552, 
c. 373, as amended in 1888 (Act Aug. 13, 1888, 25 Stat. p. 434. c. 866 
[U. S. Comp. St. 1901, p. 508]), it is provided: 

"No civil suit shall be brought before either of said courts against any per- 
son by any original process or proceeding, in any other district than that 
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whereof he Is an inliabitant, but where .iurisdictlon is founded ouly on the faot 
that tlie action is between citizens of différent states, suit sliall be brought 
only in the district of tbe résidence of either tbe plaintifl: or the défendant." 

We tbink that the jurisdiction of this cotirt is not based alone upon 
diverse citizenship, but also upon the before cited act of Congress and 
acts amendatory thereof. 

It therefore follows that this court bas no jurisdiction, and that the 
restraining order beretofore granted must be vacated, and the bill dis- 
missed. 



HILL et al. v. EMPIRE STATI3-IDAH0 MINING & DEVELOPING CO. 

(Circuit Court, D. Idaho, N. D. January 24, 1908.) 
1. Limitation of Actions— Aocbu al of Rigiit oe Action— Action for Flow- 

AGE of IiANDS. 

A complaint alleglng that défendant built and operated ore réduction 
worlis from which large quantifies of waste material were discharged In- 
fo a stream which in times of high water was carried down, obstructed 
the stream, and caused it to overflow plaintiff's lands lying on the stream 
below, and that xwisonous matter contained in such material poisoned 
the soil and destroyed trees and végétation on such lands, states a cause 
of action for récurrent fiowage which did not accrue on the construction 
of defendant's works, but as to any partieular Injury at the time such 
injury was sustained. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, § 305.] 

3. Samk — Statute Governing — Idaho Statute. 

Such an action is not one of trespass but on the case, to recover Inci- 
dental and cousequential damages resulting from the unlawful or négli- 
gent opération of defendant's works, and is not goveriied as to limita- 
tion by Rev. St. Idaho 1887, § 4054, subd. 2, which limits the time for 
bringing an action for trespass to three years. 

At Law. On demurrer to amended complaint. 
See 156 Fed. 797. 

A. G. Kerns, for plaintiiïs. 

Albert Allen and C. W. Beale, for défendant. 

DIETRICH, District Judge. By ils demurrer, the défendant chal- 
lenges the amended complaint upon three grounds: its sufficiency, 
its certainty, and the application of tbe statute of limitations. That 
a cause of action is stated I bave no doubt ; and the plaintiiïs having. 
by amendment, substantially compHed with the views expressed in the. 
décision on the demurrer to the original complaint, wherein it was 
suggested that certain features be pleaded with more directness and 
détail, there remains for considération only the plea of the statute of 
limitations. 

It is contended by tbe défendant that the entire claim of plaintiiïs 
is barred by subdivision 2, § 4054, Rev. St. Idaho 1887; or, if 
not the entire claim, ail damages accruing more than three years 
prior to the commencement of the action are barred by the subdivi- 
sion referred to, which provides that an action for trespass upon rea' 
property must be commenced within three years. 
158 F.— 50 
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The action was commenced on the S7th day of Augtist, 1906. The 
material facts exhibited by the amendcd complaint are that the plain- 
tiffs hâve for a great many years been in the possession, as owners or 
otherwise, of a tract of agricultural land riparian to the South Fork 
of the Coeur d'Alêne River in Shoshone county, Idaho, and that in 
June, 1898, the défendant erected and commenced the opération of ré- 
duction Works, consisting of an ore crusher and a concentrator, near 
Canyon creek, a tributary of the South Fork of the Coeur d'Alêne 
River, some distance above the lands referred to as belonging to the 
plaintifïs. Thèse réduction works were operated continuously during 
the period from June, 1898, to September 1, 1903 ; and it is alleged 
that while the same were being so operated the défendant daily dis- 
charged therefrom into the channel of Canyon creek from 500 to 1,000 
tons of tailings and waste material, the same being permeated with 
noxious slimes and other poisonous substances ; that, as a conséquence, 
the channel of the stream became partially filled up with refuse, and 
during periods of high water this refuse, including the poisonous sub- 
stances, was carried down the stream, and, obstructing the channel, 
caused the water to overflow, and to deposit the débris upon plaintiffs' 
land, poisoning the soil, and destroying the trees, grasses, and other 
végétation growing thereon. It is further averred that thèse overflows 
and depositS' continued up to the time suit was commenced, and that 
they would continue from time to time during seasons of high water, 
so long as any of the waste material remained in the channel of Can- 
yon creek. 

Two gênerai questions hâve been discussed: First, when did the 
period of limitations commence to run; and, second, by what section 
or subdivision of the statute is the period prescribed. Counsel for de- 
fendant contends that the statute commenced to run immediately upon 
the construction of the réduction works in June, 1898, and «ounsel 
for the plaintiffs maintains the view that the entire claim for damages 
is a unit, and that the cause of action "accrued" pnly upon the filing 
of the complaint. Defendant's theory is based upon a gênerai alléga- 
tion in the complaint, to the effect that, by reason of the defendant's 
wrongful acts, the plaintifïs "hâve been deprived of the free use and 
enjoyment and possession" of their lands from the time of the com- 
mencement of defendant's mining opérations in June, 1898. It is 
insisted that this language should be construed to mean that the wrong 
was fully çonsummated, and the ensuing damage was complète, and 
the plaintiffs were dispossessed, immediately upon the commencement 
of the defendant's mining opérations. But, even if this gênerai al- 
légation stood alone, such construction would be unnecessary, if not 
unnatural, and, in the Hght of other portions of the complaint, it must 
be rejected. A court will look beyond the form for the substance, and 
in construing a pleading, where the facts are expHcitly averred, epithets 
and inferences not in harmony therewith will be disregarded. Ap- 
plying this principle, the complaint must be regarded as exhibiting a 
case of recurring irijury to plaintiff's lands, due to the opération by 
the défendant of a lawful enterprise in an unlawful or careless man- 
ner. There is no allégation of the absolute destruction of the entire 
trs.ct of land, or of any part of it at any time, but, upon the other 
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hand, it is charged that from day to day, for more than four years, 
défendant continued to cast into Canyon creek large quantities of 
poisonous waste, and that, up to the commencement of the action, from 
time to time, by reason of spring and other freshets, this was carried 
down and discharged upon plaintiffs' land, and that "ever increasing 
quantities of the land" were thereby overflowed. 

Moreover, the damage for which recovery is sought is not the di- 
rect, but only the consequential, resuit of the defendant's acts. So far 
as appears, it had the right to erect and operate its réduction works, 
and, in casting into Canyon creek its waste material, it infringed upon 
no right of the plaintiffs. It was only by reason of the intervening 
agency of high water, the efifect of which was uncertain and contingent, 
that the defendant's acts indirectly resulted in the injury to plaintiffs' 
land. Nor can I adopt the plaintiffs' view that no right of action ac- 
crued until the complaint was fîled. Primarily, the action is one to 
recover damages for the wrongful flooding of land, and, on principle, 
there is no essential difïerence between this case and one where lands 
are flooded by reason of the careless construction or maintenance of a 
raiiroad embankment or bridge, with insufficient provision for taking 
care of the water of a natural waterway. The fact that the waters 
which were thrown upon the plaintiffs' land carried thereon poisonous 
substances, only aggravâtes the injury, and does not, in law, essential- 
ly difïerentiate the cause of action from the ordinary case of flowage. 

The rule is that in case of a nuisance of a permanent character, by 
the maintenance of which the property of another will be directiy and 
necessarily damaged, a right of action in favor of the person injured 
accrues at once upon the érection of the objectionable structure, and in 
one action recovery may be had for the entire damage, both past and 
prospective, and the statute of limitations begins to run at once. Bu*', 
upon the other hand, if the structure be a permanent one, and it may 
or may not be injurions, and the damage in question does not neces- 
sarily and directiy flow from its création or maintenance, no cause of 
action accrues in favor of any person until such person has received ac- 
tual injury, and the statute of limitations begins to run only when, and 
immediately when, actual damage has been inflicted. Successive ac- 
tions may be brought, in each of which recovery may be had for ail 
damages actually sufïered within the period of limitations, regardless 
of the date of the érection of the structure, to the maintenance of which 
the damage is indirectly due. The rule is well stated in a note to sec- 
tion 180 of Wood on Limitations (3d Ed.), where it is said: 

"In actions for flooding land, limitation begins only when actual damage is 
susbilned therefrom, and not when defendant's dam or other cause of Injury 
is created ; and the fact that the first flowage is already barred does not 
defeat a suit for such continuance of the wrong as occurs within the time 
limited by the statute." 

See, also, Angell on Limitations, 300 ; Gould on Water Rights (3d 
Ed.) §§ 210, 343; Brewing Company v. Compton, 143 111. 511, 33 N. 
E. 693, 18 L. R. A._ 390, 34 Am. St. Rep. 93; Prentiss v. Wood, 133 
Mass. 486; Consolidated Home Supply Co. v. Hamlin, 6 Colo. App. 
341, 40 Pac. 583; St. Louis R. R. Co. v. Biggs, 53 Ark. 240, 13 S 
W. 331, 6 L. R. A. 804, 30 Am. St. Rep. 174 ; Power v. Munger, 53 
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Fed. 705, 3 C. C. A. 253 ; Wilcox v. Plummer, 4 Pet. 173, 7 L. Ed. 
831 ; Baltimore & P. R. Co. v. Fifth Baptist Church, 137 U. S. 568, 
11 Sup. Ct. 185, 34 h. Ed. 784; Sterrett v. Smelting Co., 30 Wash. 
164, 70 Pac. 366. . _ ^ 

Applying the ruie thus stated (and there seems to be little diversity 
of opinion), it must be held that no right of action accrued to the plain- 
tiffs until their lands were actually injured, and that, as to any particu- 
lar damage, the statute of limitations commenced to run immediately 
when such damage was actually suffered. 

Assuming that the défendant was négligent in casting into Canyon 
creek poisonous substances, and in filHng the channel of the stream 
therewith, and in not taking propér précautions to impound such waste 
material and prevent it from being discharged upon plaintiffs' land, 
such négligence of itself did not constitute a right of action in favor of 
plaintiffs. Négligence alone does not create a right of action. There 
must be négligence and resulting damage, and until the waters over- 
flowed the plaintiffs' land they could not hâve recovered even nominal 
damages. 

There is no merit in plaintiffs' contention that the adoption of the 
view that, as to any stated damage, the statute begins to run from the 
time the injury is actually inflicted would impose upon the plaintiffs 
great hardship and render it difficult, if not impossible, to make prooî 
of the damages suffered within the period of limitation. Under such 
view, it is not necessary, as claimed, to prove upon what day each par- 
ticular foot of soil or each particular tree or other species of végéta- 
tion was injured or destroyed. Even if it were assumed that the period 
of limitations is three years (and neither party contends that it is less 
than that), the plaintiffs would be under the necessity of proving only 
the condition of the land and végétation at the beginning and the con- 
dition at the end of the three-year period; and this would involve no 
great difficulty. 

It is further contended by counsel for plaintiffs that this court is 
bound by an expression found in the majority opinion in the case of 
Hill V. Standard Mining Company et al., 13 Idaho, 333, 85 Pac. 907, 
upon the theory, I assume, although it is not expressly stated, that the 
fédéral courts, in applying a state statute, will adopt the construction 
placed theireon by thé state courts. It is true that in that case a cause 
of action similar to that alleged herein was relied upon, the plaintiffs 
there being the plaintiffs hère. Chief Justice Stockslager, in the course 
of the opinion, says, that "plaintiffs could hâve commenced their action 
when the damage first developed, or they may wait until their property 
is entirely destroyed and rendered valueless for any purpose,- and then 
sue to recover the value of the property in damage." To that extent, 
and that only, is the question discussed. It would be a sufficient reply 
to the contention now made, that in using this language, the Idaho 
Suprême Court was not construing, or professing to construe, any 
statute of the state of Idaho. No section or subdivision, of the statutes 
was referred to, and the expression purports to be a statement only of 
a gênerai principle of law, and is not based upon thé construction of 
any statute of the state. Moreover, it is not apparent how such ques- 
tion could, upon the record in that case, hâve been presented to the 
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court for décision. The lower court had sustained a demurrer to the 
plaintifïs' amended complaint, and, the plaintiffs decHning to plead fur- 
ther, a judgment had been entered dismissing the action, from which 
judgment an appeal was taken to the Suprême Court. The only action 
of the trial court assigned as error was the order sustaining the demur- 
rer. Both the complaint and the demurrer are set forth in the opinion, 
and it appears therefrom that ail of the wrongful acts of the défend- 
ants, by which plaintiffs claimed to hâve been damaged, were commit- 
ted within three years prior to the commencement of the action, and 
the statute of limitations is not pleaded in the demurrer. The question 
is not referred to in a concurring opinion filed by Justice Ailshie, nor 
is it mentioned in the syllabus which was prepared by the court. It 
is obvious that the expression is a mère dictum, and was so regarded 
by the court itself. 

As has already been stated, the défendant maintains that if the en- 
tire claim is not barred, ail that portion of the claim which relates to 
damages actually suffered prior to August 27, 1903, is barred by the 
provision of the statute I hâve referred to; and, if this provision is 
applicable, this view should prevail. Plaintiffs, however, insist that 
tiiis provision is not applicable, but that the case comes within section 
4060, which provides that "an action for relief not hereinbefore pro- 
vided for must be commenced within four years after the cause of 
action shall hâve accrued." Whether the case is governed by section 
4060 or by some other provision of the statutes not pleaded, should 
perhaps be left open for future considération; but I am of the opinion 
that the subdivision pleaded is not applicable. As has been already 
stated, in erecting and operating its réduction works, the défendant 
did not dispossess the plaintiffs or invade or infringe upon any of their 
property rights. The damages complained of did not flow directly from 
the érection and opération of the réduction works, but they were the 
indirect and consequential results thereof. This must therefore be con- 
sidered not an action in trespass, but upon the case. See Hicks v. 
Drew, 117 Cal. 305, 49 Pac. 189 ; Daneri v. Railroad Co., 132 Cal. 
.507, 55 Pac. 243. I hâve not overlooked the earlier case of Atkinson 
V. Canal Co., 53 Cal. 102, where the provision of the California Code, 
corresponding to the subdivision relied upon by défendant, was held 
applicable. But in that case the tailings appear to hâve been discharged 
by the défendant directly upon the plaintifï's lands. 

It follows that the demurrer must be overruled. The défendant is 
given 30 days from this date in which to serve and file its answer. 



MISHAWAKA WOOLEN MFG. CO. v. SMITH. 
(District Court, W. D. Wisconsin. February 8, 1908.) 

1. BANKEUPTOT— CONDITIONAL SALES— TeANSFEES TO DEBTOB— StATUTES. 

Sanbom's Snpp. St. Wis. 190C, § 1693c, provides tliat a voluntary as- 
signée sliall represent the riglits and interests of credltors as against ail 
traiisfers and conveyances of property, and ail liens and charges thereon, 
which would be fraudulent or void as to credltors. Bankr. Act July 1, 1898 
c. 541, §§ 70, 70e, 30 Stat. 565, 566 [U. S. Cbmp. St. 1901, pp. 3451, 3452], 
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vests tltle In tlie trustée to ail property transferred In fraud of credltors, 
and gives the trustée the right to avoid such transfers ; aud sections 6Ta, 
67b, 30 Stat. 5&i [U. S. Comp. St. 1901, p. 3449J, apply to liens created by 
the debtor. Held, that neither the state statute nor such sections of the 
bankrupt act relates to property transferred to the debtor by a condltional 
sale reservlng title until the property is paid for. 

2. Same— OoNDiTioNAL Sale Contbact— Validity— Filing. 

Kev. St. Wis. 1878, § 2317, provides that no contract for the sale of Per- 
sonal property, by the terms of whlch the title is to renialn in the veudor 
and the possession thereof in. the vendee until the purchase priée is paid, 
shall be valid as agalnst any other person than the parties thereto or those 
having notice thereof, unless the contract shall be in writing, subscribed 
by the parties, and the same or a copy thereof flled in the office of the 
elerk of the town, clty, or village where the vendee résides; etc. Held, 
that such section did not Invalidate an unfiled conditlonal contract of sale, 
as between the parties, so as to entitle the vendee's trustée in baiikruptcy 
to any greater rlghts than those possessed by the vendee. 

3. Sales— CoNDiTioNAL Sale— Statutes— "Personai, Pbopeety." 

The words "Personal property" as used in Kev. St. Wis. 1878, § 2317. 
provldlng that no contract for the sale of Personal property by the ternis 
of which the title is to remain In the vendor and possession in the vendee 
until the purchase price Is paid shall be valid agalnst any other person than 
the parties, without filing, Is not Hmited to property sold to be used and not 
resold. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Sales, § 1353. 

For other définitions, see Words and Phrases, vol. 6, pp. 534G-.')3.58 ; vol. 
8, p. 7753.] 

4. Same— Réservation of Title. 

A contract for the sale of certain merchandise provided that the title 
should remain in the seller until the prlce was fully paid in cash, and if 
payment was not made when due, or if at any time before payment the 
buyer should become insolvent, Or in the opinion of the seller be iu 
danger of insolvency, or the seller in its judgment, for auy reason. should 
deetn itself in danger of losing the price of the goods, then the seller at its 
option might reclalm and take possession of so mucli of the goods as then 
remalned in the hands of the buyer unsold, provided that such provision 
should not affect the liability of the buyer for the payment at the priées 
agreed for such goods as were not recovered, etc. Held, that such contract 
was a valid contract of conditlonal sale, so that the title did not pass to 
the buyer until payment of the prlce, as between the parties. 

Buell & Lucas, for petitioner. 

Emerson Ela and E. D. McGowan, for trustée. 

SANBORN, District Judge. On the 3d day of Eebruary, 1906, 
petitioner sold to the bankrupt, by two contracts in writing, certain 
rubbers, socks, boots, etc. The contracts contained the foUowing 
provision: 

"The tltle aud property in ail tlie goods herein mentloned shall remain In 
the vendor until fully paid for in cash, and if payment for the same shall not 
be properly made when due or if, at an,y time before the same shall be fully 
paid for, the purchaser shall become Insolvent, or shall in the opinion of the 
vendor be in danger of insolvency or the vendor in its judgment, shall for any 
reason, whatsoever, deem Itself in danger of losing the price of the said goods. 
then the vendor may, at its option, reclaim and take possession of so much of 
the said goods as shall then remain in the hands of the purchaser unsold ; pro- 
vided, however, that this provision shall not in any wise affect the liability of 
the purchaser for the payment at the priées agreed upon for such goods as 
are not recovered by the vendor in the manner aforesaid. This provision shall 
be understood to apply also to ail orders hereafter recelved by the vendor from 
tlie purcha.ser, whether expressed in such orders or not." 
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On December 24, 1906, petitioner commenced an action of replevin 
in the state court to recover from the bankrupt the possession of the 
goods covered by the two contracts, and recovered possession of the 
first lot of goods, the sheriff not having succeeded in finding the other 
lot. Afterwards the vendee was adjudged a bankrupt, and thereupon 
a pétition was filed with the référée, praying for an order directing 
the trustée to deliver to the petitioner the goods described in lot No. 2, 
so sold and delivered on the conditional contract aforesaid. The 
matter came on to be heard before the référée, who decided that the 
title to the goods in question vested in the bankrupt as against his 
creditors represented by the trustée, and overruled a demurrer to the 
answer to the trustée to the pétition. Thereupon the matter was 
brought up bv a pétition to review the order of the référée. 

Under thé rule of S. L. Sheldon Co. v. Mayers, 81 Wis. 627, 51 
N. W. 1082, the conditioned sale in question hère would be held as 
vesting title in a voluntary assignée of the debtor, such assignée being 
there held to represent ail creditors. In that case, however, the court 
overlooked the fact that the statute enabling the assignee'to sell vested 
no title in him, but only a right of action as to transfers and convey- 
ances made by the debtor. In that case Zehnter, the debtor, as in this 
case, made no conveyance, but simply bought property by a condition- 
al sale. It may also be noticed that the act of 1882 referred to by 
Tudge Pinney in the Sheldon Case was repealed in 1898, and the re- 
enacting statute of 1901 (section 1693c, Sanborn's Supp. St. Wis. 
1.906), provides only that the voluntary assignée shall represent the 
rights and interests of creditors as against ail transfers and convey- 
ances of property and ail liens and charges thereon which would be 
held fraudulent or void as to creditors. The language is limited to 
transfers made by the debtor, and liens created by him, and does not 
apply to transfers made to him, such as conditional sales where the 
title never reaches him, as in this case. This distinction is fully ex- 
plained in Kloeckner v. Bergstrom, 67 Wis. 197, 30 K. W. 118, and 
Charles Baumbach Co. v. Miller, 67 Wis. 449. 30 N. W. 8.50, holding 
that the assignée takes no title to property frandulentlv transferred, 
but merely the right to avoid such transfers. 

The bankrupt act goes further than the state law, and vests title 
in the trustée to ail property transferred in fraud of creditors, and 
gives him the right to avoid the transfer. Act Julv 1, 1898, c. 541. 
§§ 70, 70e, 30 Stat. .565, 566 [U. S. Comp. St. 190l', pp. 3451, 3452 J. 
And sections 67a, 67b, apply only to liens created by the debtor. The 
provisions referred to, both of the state law and the bankruptcy act. 
relate only to property transferred by the debtor, or liens made by 
him. They hâve no application to property transferred to the debtor 
bv a conditional sale reserving title until the property is paid for, as in 
this case. 

I am entirelv unable to distinguish this case from York Mfg. Co. 
v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, 16 Ara. 
Bankr. Rep. 633. That was the case of a conditional sale of a ma- 
chine, under a contract that the title should not vest in the vendee un- 
til it was paid for. The contract was subject to the law of Ohio. In 
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that state a statute existed similar to that in Wisconsin, the two acts 
being as follows: 
Ohio law: 

"In al] cases wliere Personal property shall be sold to nnj^ person to be paid 
for in whole or in part in installmeuts * * * oij condition that tlie sauie 
shàll belong to the person purchasing • » * tlie sarae wlienever tlie 
amount pald shall be a certain sum * * ♦ tlie tltle to the same to reniaiu 
in the vendor * ♦ * until sueh sum • * * shall hâve been paid, sueh 
condition, in regard to the title so remainiug until sueh payment, shall be void 
as to ail subséquent purehasers, and mortgagees in good faith, and ereditors, 
unless sueh cK>nditions shall be evideneed by writing, signed by the purehaser 
* * * and also a statenient thereon under oath, niade by the ijerson so 
selling * * * and property * * • of the amount of the elaini, or a 
true copy thereof, with an affidavlt that the same is a copy, deposited with the 
olerk of the township where the person signing the instniment resided," etc. 

Wisconsin law: 

"No contract for the sale of personal property, by the ternis of which the 
title is to remaln in the vemdior and the possession thereof in the vendee luitil 
the purchase priée is pald or other conditions of sale are coniplied with, shall 
be valid as against any other person than the parties thereto and tbose having 
notice thereof unless sueh contract shall be in writlng, subscribed by the par- 
ties, and the same or a copy thereof shall be flled in the office of the clerk of 
the town, city or village where the yendee résides." 

The Suprême Court held that inasmuch as the contract was en- 
tirely valid as between the parties, without being filed as provided by 
the Ohio statute, and as the property had not, at the time of the 
adjudication, been seized on process by any creditor (as the facts are 
in this case), the trustée took the property with the same title pos- 
sessed by the bankrupt, and that the vendor was entitled to an order 
directing the trustée to turn over the property. 

I do not regard the décision in the Sheldon Case as so clearly set- 
tling the construction o£ section 3317, Rev. St. 1878, that this court is 
bound to follow it, in view of the clear terms of the statute itself, and 
the other Wisconsin cases holding that section 2317 vests no title to 
transferred property, but gives only a right of action. 

The learned référée also expressed the view that a distinction exists 
between conditional sales of property intended to be consumed or sold, 
like that hère in question, and property designed only for use. But 
the statute makes no sueh distinction. It provides that "no contract 
for the sale of personal property, by the terms of which the title is to 
remain in the vendor, and the possession thereof in the vendee until 
the purchase price is paid, shall be valid against any other person 
than the parties," without filing. The words "personal property" are 
of perfectly clear meaning, and cannot properly be construed to mean 
only property sold to be used and not resold. 

The exception to the order of the référée is sustained. An order 
will be entered directing the trustée to turn over the property de- 
Bcribed in the pétition. 
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REED V. SMITH. 
(Circuit Court, J). New Jersey. February 3, 1908.) 

1. JUDGMENT— PaYMENT— SeT-OFF OF JuDGMENT. 

The power to set off one judgnient agalnst another is purely équitable, 
within the discrétion of the court to which application Is made, ancî sliould 
only be exercised when the court is satisflcd that substantial justice will 
be done thereby. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 
1669-1688.] 

2. Same— Natuee dp Judgmest. 

The power to set ofif one judgnient against another is net eonflned to 
judgments in the same court, but may be exercised with référence to judg- 
meuts in diiïerent courts anà in différent states, it being also immaterial 
that one of the judgments is in tort and the other in contract, provided 
the set-ofE should be allowed in equity and good conscience. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 
1669-1688.] 

3. Same. 

PlaintifE reeovered judgment against défendant for $750 and costs, for 
libel and slander, in May, 1907. In November, 1905, défendant and L. 
reeovered judgment against plaintiff for $3,728, on a Iwnd secured by a 
mortgage assigned to défendant and Ij., as collatéral securlty. It did not 
appear that the mortgage securing the bond had been foreclosed, or that 
the property embraced in the mortgage was inadéquate to secure payment 
of the bond, but in April, 1907, prior to the recovery of piaintiffl's judg- 
ment, L. assigned to défendant ail his right, title, and interest in the judg- 
ment reeovered by them against plaintiff, défendant having procured the 
same to use as a shield against any judgnient plaintiff might recover. 
Held, that défendant was not entitled in equity to set off such judgment 
against plaintifC's judgment in the action for libel and slander. 

[Ed. Note. — For cases in, point, see Cent. Dig. vol. 30, Judgment, §§ 
1669-1688.] 

In Tort. On rule to show cause. 

Thomas B. Hall, for plaintiff. 
Louis Starr, for défendant. 

CROSS, District Judge. On or about May 7, 1907, the plaintiff 
in the above cause reeovered a judgment against the défendant in 
'this court for $750, besides costs. On November 38, 1905, the de- 
fendant and one Alfred Lowrey reeovered a judgment against the 
plaintiff in the court of common pleas, No. 1, for the county of 
Philadelphia and state of Pennsylvania, for $3,728. Subsequently, 
and on April 27, 1907, I^owrey assigned to Smith, his coplaintiff, 
ail his right, title, and interest in said judgment, whereby Smith on 
that day became its sole owner, and as such, shortly after the ren- 
dition of the judgment against him in this court, applied to hâve his 
said judgment set off against the judgment herein. Pursuant to the 
application, a rule to show cause why the set-off should not be made 
was allowed. Testimony under the rule was taken, and the ques- 
tion is now before the court. 

The action upon which the judgment in this court was reeovered 
was based solely upon allégations of libel and slander, and that in 
the Pennsylvania court upon a money bond secured by a mortgage 
giyen by Reed to the plaintiffs in that action. The power to set 
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off one judgment against another is purely équitable, and should be 
exercised upon équitable principles, and only when the court is sat- 
isfied that substantial justice is being donc. There is no légal com- 
pulsion resting upon the court to exercise the power. An application 
pf this character is addressed to the sound discrétion of the court. 
"The doctrine is a purely équitable one, and will be administered 
in ail cases upon such équitable terms as will promote substantial 
justice. Thèse applications being founded on no positive statute, 
or any fixed rule which compels the court to grant them, are ad- 
dressed to the discrétion of the court, and in the exercise of that 
discrétion, even where the set-ofif might legally be made, if the court 
sees that injustice will be donc by granting the order of set-off, it 
should be refused." Hendrickson v. Brown, 39 N. J. Law, 239. To 
the same effect are McAdams v. Randolph, 42 N. J. Law, 332; Ter- 
ney V. Wilson, 45 N. J. Law, 283; Schautz v. Kearney, 47 N. J. 
Law, 56. 

The above doctrines are neither novel nor peculiar, but, on the con- 
trary, hâve been enunciated genefally by the' courts of other states, 
as well as in England. Moreover, the power does not rest on the 
statute authorizing set-ofifs, but rather upon the control which courts 
exercise over their own suitors, and over the process, the aid of 
which those suitors invoke. Hendrickson v. Brown, supra; Schautz 
v. Kearney, supra. Nor, again, is the power to offset one judgment 
against another by any means confined to judgments in the same court ; 
on the contrary, a judgment in one court can be offset by a judg- 
ment in another in the same state, or by a judgment in a différent 
State, or a judgment in a state court by one in a fédéral court. So, 
too, the fact that one judgment is in tort and another in contract 
does not of necessity bar their set-off if such a course be équitable. 
The real and only test in any case is whether or not in equity and 
good conscience the set-off should be allowed. 

Several objections to the allowance of a set-off in this case hâve 
been urged; it will be necessary, however, to consider but one of them. 
As already stated, the judgilient in the Pennsylvania court was re- 
covered upon a bond, secured by a mortgage, both of which were as-_ 
signed to the plaintiffs in that action as collatéral security. It does 
not appear that the mortgage securing the bond bas been foreclosed, 
or that the property embraced in the mortgage is inadéquate to se- 
cure the payment of the bond. Such being the case, no spécial equi- 
ties exist in favor of the défendant; but were it otherwise, in view 
of the character of the judgment obtained against him in this court, 
there is no obvions reâsott why the court's prérogatives .should be 
strained to save him from the conséquences resulting' from the unlaw- 
ful use of his tongue and pen. The words spoken atid written of 
the plaintiff were such as imported damage in and of themselves, 
and a jury found that the plaintiff was actually daniaged thereby to 
the extent of $750. With that verdict the court was entirely satis- 
fied, and as a matter of fact the défendant never applied to hâve it 
set aside or its amount reduced. It has been held in quite a récent 
case, which will presently be more speciiically referred to, that it 
is not in the interest "of good order or public peace" to allow a judg- 
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ment founded iipon a contract to be used as a set-off against one 
foimded upon a tort of the character hère presented, and especially 
should this be so when no spécial countervailing circumstances are 
shown which appeal to the conscience of the court, and demand that 
the set-off be allowed. The case just adverted to is Leitz v. Hoh- 
man, 207 Pa. 289, 56 Atl. 868. 99 Am. St. Rep. 791. The facts 
there presented are as nearly lii<e the présent as they well can be. 
In its opinion the court, speaking by Chief Justice Mitchell, said : 

"Some few rules, or at least presumptions, may be gathered from the in- 
cidental dlscufssions and applications in the cases. ïhus, if the judgments 
are both founded on contract, prima faeie the set-ofC should be allowed, and 
probably the same presumptlon should prevail where one or both judgments 
may be In tort, but of a kind, such as damages from négligence, which does not 
involve the élément of willful injui-y. But if one .ludgment is in contract and 
the other in tort, which implies Intent to injure, though there is no fixed rule 
which prevents a set-off, yet the presumptlon is against it, and the party ask- 
ing for it, especially if the tort-feasor, should show some equity in its fa- 
vor. * * * 

"And ail thèse rules and presumptions are subservient to the fuudauiental 
principle that each case is to be determined on its own circumstances and 
merits, viewed with the eyes of a chancellor in equity. 

** * * * * * • « * 

"If he could do this in, slander (that is, set off the judgment). he might do it 
in assault and battery or other tort. It is not in the interest of good order 
or the publie peace to allow satisfaction for even a judgment debt to be obtain- 
ed in this way. If the tort had been first in time, or the circumstances dif- 
férent, the rule might hâve been différent ; but on the mérita of the case as pre- 
sented, we concur with the learned judge of the commou pleas, and 'do uot thiuli 
that, because one man holds a judgment against another, he is eutitled * * * 
to slander his character to the amount of bis judgment, with immunity from 
other punishment, and we see no equity that can sustaln such a proposition.' " 

With what was there said and with ail that was said, this court 
is in full accord. It may properly be inferred from the fact that 
the défendant herein procured an assignment of the foreign judg- 
ment but a very few days prior to the trial which resulted in the 
judgment against him, that he intended at that time to use it as a 
shield against the conséquences of his own evil conduct; but, whether 
that be so or not, I see no reason to interpose the discretionary and 
équitable power of the court for his protection. The rule to show 
cause will therefore be discharged, with costs, and an order entered 
vacating the stay now in force against the exécution of the plain- 
tiff's judgment. 



Ex parte REED. 

(District Court, _-. New Jersey. .Tanuary 20, 190S.) 

Habeas Corpus— Exïbadition—Mexican Treaty— Détention of Prisoner to 
AwAiT Documents. 

Under the treaty of February 22, 1899, 31 Stat. p. 182.5. between Mexico 
and the United States, providing that on proper notification through the 
diplomatie cliannel either country shall cause the arrest of any allégea 
fugitive criminal from the other, and "keep him in safe custody for such 
time as may be practicahle, not exceeding forty days, to await the produc- 
tion of the documents upon which the claim for extradition is founded," 
the prescribed 40 days is the limit of time durlng which a prisoner so 
arrested may be detained, unless the documents hâve been produced. 
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Habeas Corpus. 

John C. Coleman, for petitioner. 

John B. Vreeland, U. S. Dist. Atty., for the United States of 
America. 

S. Mallet-Prevost, for the United States of Mexico. 

LANNING, District Judge. Upon the return of the writ of habeas 
corpus allowed in this matter, it appears that on April 16, 1906, United 
States Commissioner Rowe issued his warrant for the provisional ar- 
rest of George Deering Reed, upon a complaint that Reed had embez- 
zled certain moneys of his employer in tlie state of Oaxaca, A'Iexico. 
On November 30, 1907, Reed was arrested and taken into the custody 
of the United States Marshal ; and on December 2, 1907, he was com- 
mitted to the jail of Hudson county for safe custody until a hearing 
should be had. He is still there, and now apphes to be discharged 
on the ground that his détention beyond the period of 40 days from the 
time of his arrest is contrary to the provisions of the tenth article of 
the treaty of February 22, 1899, 31 Stat. p. 1825, between the United 
States of America and the United States of Mexico. That article is 
as follows : 

"On being informed by telegraph or otherwise, tbrough the diplomatie chan- 
nel, that a warrant has been Issued by compétent authorlty for the arrest of a 
fugitive erlminal charged vvlth any of the crimes enumerated in the fore- 
going articles of this treaty, and on being assured from the same source that a 
réquisition for the surrender of such erlminal is about to be made aceompanied 
by such warrant and duly authentleated dépositions or copies thereof In sup- 
port of the charge, each government shall endeavor to procure the provisional 
arrest of such erlminal and to keep bim In safe custody for such time as may 
be practlcable, not exceedlng forty days, to await the production of the docu- 
ments upon which the clalm for extradition is founded." 

In extradition cases, one of the rules of practice observed in this 
country is that, in the absence of a conventional or législative provision, 
there is no authority vested in any department of the government to. 
seize a fugitive criminal and deliver him to a foreign power. 1 Moore 
on Extradition, § 16 ; 4 Moore's Internat. Law Dig. pp. 251, 252, 253. 
In 1901, the Department of State held that the extradition of a fugitive, 
on a charge of "robbery without violence," cannot be granted under 
our présent treaty with Mexico, for the reason that no such offense 
is included in the treaty. 4 Moore's Internat. Law Dig. 275. Where 
no time for holding an alleged fugitive under provisional arrest is pre- 
scribed by treaty, the Commissioner may exercise a reasonable discré- 
tion in the matter of adjourning the hearing and requiring the prisoner 
to be held in custody. In re MacDonnell, 11 Blatchf. 79, Fed. Cas. No. 
8,771 ; In re Ludwig (C. C.) 32 Fed. 774. Some of our treaties with 
foreign governments contain express provisions that a fugitive shall 
not be held under provisional arrest longer than a designated time, 
and that after that time has expired, if proper proofs to support the 
complaint hâve not been produced, the prisoner shall be released. 
Such provisions are found in our treaties with Argentine Republic 
(1896), Bolivia (1900), Chile (1900), and Denmark (1902). 

The petitioner in the présent case was arrested on November 30, 
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1907. His pétition for a writ of habeas corpus was sworn to on Janu- 
ary 11, 1908, being 42 days after his provisional arrest. It is admitted 
that the documents upon vvhich the daim for extradition is founded 
bave not yet been produced before the Commissioner. Counsel for the 
United States of Mexico contends tbat the effect of the 40-day limita- 
tion, in the last clause of the tenth article of the treaty, is simply to re- 
lieve the authorities of our government from the obligation to aid the 
Mexican authorities after the expiration of 40 days from the date of 
the provisional arrest. So reading the article, the argument is that 
the treaty does not belong to that class of treaties which give to a pris- 
oner a right to his discharge if certain documents or proofs are not 
produced against him within a prescribed period, but to that class in 
which no time for the détention of a prisoner under provisional arrest 
is prescribed, and in which the Commissioner bas a discretionary povver 
to prolong the détention for a reasonable period. But it does not seem 
to me that the construction thus contended for is a reasonable one. 
The fugitive is to be kept in safe custody "to await the production 
of the documents upon which the claim for extradition is founded." 
There is no intimation that he may be held "to await" their production 
after the 40 days are expired. Indeed, the language used excludes 
such an idea. The reasonable construction is that if the documents 
on which the claim for extradition in a given case is founded are pro- 
duced within 40 days after the provisional arrest, and the proofs are in 
proper form, the fugitive may be committed. for extradition ; and that 
if they are not produced within that period the case shall no longer be 
regarded as one within the provisions of the treaty. If the documents 
are not produced within the 40 days, there is no authority for detaining 
the fugitive longer "to await" their production. I think the principle 
to be applied in this case is the same one that was applied by Judge. 
Lacombe in the Dawson Case (C. C.) 101 Fed. 253. In that case, Daw- 
son was placed under provisional arrest, waived examination, and con- 
sented to be sent back to South Africa to meet the charges there pend- 
ing against him. He was accordingly committed for extradition. Hav- 
ing remained in jail for more than two months without demand for his 
delivery on any réquisition, he was discharged under the authoritv of 
section 5273, Rev. St. [U. S. Comp. St. 1901, p. 3596], which provides 
for such discharge if there be no delivery upon a réquisition within two 
calendar months after commitment for extradition. 

In the présent case, no satisfactory reason is given for the delay in 
securing the necessary documents from Mexico. The warrant on 
which Reed was arrested was issued more than 18 months before the 
arrest. The necessary documents should hâve been hère long before 
the arrest, and ready for production before the Commissioner immedi- 
ately after the arrest. Assuming, for the purpose of the argument, 
that the construction given to the treaty by the counsel for the Mexi- 
can government is the true one, the question arises wbether, in the 
circumstances of this case, a delay in producing the necessary docu- 
ments for more than 40 days after the date of the provisional arrest is 
not so unreasonable as of itself to entitle Reed to his discharge. That 
question, however, it is not necessary to décide. Construing the treaty 
as I do, I find that the Commissioner, by reason of the 40-day limitation 
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in the treaty, is now without authority to proceed further in the case. 
His jurisdiction is ended by lapse of time. 
The petitioner must therefore be discharged. 

NOTE. — Between tlie date of filing the above opiiiioii aiid the date of sigii- 
lug an order discharsnig the pi'isoner, the documents upou whlch the claini 
for extradition was founded arrived from Mexico. Iniiuedlately upon sisn- 
ing the order of discharge a new complaint was presented to the United 
States district judge, upon which a nèw warrant of arrest was Issued return- 
able before the judge. Under thls warrant the prisoner was reai'rested, a 
hearing had, a motion to disniiss the proceedings refused, and the prisoner 
eommltted for extradition. Thereafter the proceedings were certifled to the 
Secretary of State, pursuant to the provisions of section 5270 of the Eevised 
Statutes, and the prisoner was surrendered to the Mexican authorities. 



In re PICKENS MFG. CO. 
(District Court, N. D. Georgla. January 30, 1908.) 

1. Bankbupicy — ACTS OF Bankbtjpt — Receivership Undeb State Daws — 

"ACT OF Bankruptcy." 

Georgla Code 1895, 5 2710, provides that in case any corporation, not 
municipal, shall fall to pay at maturlty any one or more niatured debts, 
payment of whlch has been properly demanded of such debtor and by bini 
refused, and shall be insolvent, a court of equity shall hâve power under 
a credltor's pétition to appoint a receiver, etc. Held, that where, in pr^o- 
eeedlngs In a state court for the appointment of a receiver for an alleged 
Insolvent corporation, recelvers were appolnted by cousent of both parties, 
such proceedings constltuted an "act of bankruptcy" within Bankrupt Aet 
July 1, 1898, c. 541, 30 Stat 544 [U. S. Comp. St. 1901, ^. 34181. as auiend- 
ed by Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1907, p. 
1024], declarlng that acts of bankruptcy by a persou shall conslst of hav- 
ing a receiver or trustée put In charge of his property under the laws of 
the State because of insolvency. 

[Ed. Note. — For other définitions, see Wbrds and Phrases, vol. 1, p. 
118 ; vol. 8, p. 7562.] 

2. Same— Insolvency Laws— Suspension. 

Georgla Insolvent Traders Act 1880-81 (Ga. Code 1895, § 2716 et seq.), 
providing for the administration of the assets of an Insolvent corporation 
or trader, etc., was superseded by National Bankruptcy Act July 1, 1898, , 
c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy. § 8. 

Effiect of national bankruptcy act on state insolvency laws and on as- 
slgnments for beneflt of creditors, see note to Carllng v. Seymour Lumber 
Co., 51 C. O. A. 11.] 

3. Same— Insolvency — Hearing in Bankruptcy Proceedings. 

Bankrupt Aet July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418], as amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. 
Supp. 1907, p. 1024], provides that acts of bankruptcy by a person shall 
conslst of his belng Insolvent and applyihg for a receiver or trustée for 
his property, or, because of Insolvency, a receiver or trustée has been put 
lin. charge of his property under the laws of the state, etc. Held, that 
since, in order to obtaln a bankruptcy adjudication on an issue of Insolven- 
cy, insolvency must be shown at the tlme the pétition was flled, an alleged 
bankrupt corporation was not concluded by proceedings in a state court 
in which a receiver was appolnted for Its property, which was claimed to 
constitute an act of bankruptcy, but was entltled to a hearing In the bank- 
ruptcy proceedings on the question of its solvency at the time the bank- 
ruptcy pétition was fiiedi. 
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In Bankruptcy. 

Geo. L. Bell & Son and Slaton & Phillips, for petitioning creditors. 
A. S. J. Hall and C. W. Smith, for respondent. 

NEWMAN, District Judge. This is a pétition for involuntary 
bankruptcy against the Pickens Manufacturing Company, and a dé- 
niai of insolvency, or that it has committed an act of bankruptcy, 
on the part of the alleged bankrupt company. 

The facts are that a pétition was filed in the superior court of 
Pickens county on December 4, 1907, asking for the appointment of 
a receiver for the Pickens Manufacturing Company, and that on that 
day Hon. George F. Gober, judge of the superior court, appointed 
temporary receivers, and set the case for hearing on December 21st. 
On December 21st the hearing was continued until December S7th, 
and on that date permanent receivers were appointed. Thèse receiv- 
ers are now in charge of the property of the company. As the par- 
ties iiling the pétition in the state court were simply contract cred- 
itors, without any lien, so far as appears from the record brought 
hère, the proceeding was necessarily under the Insolvent Traders 
Act of Georgia of 1880-81, Code Ga. 1895, § 2716 et seq. That 
act, so far as material hère, is as follows : 

"In case any corporation, net municipal, or any trader, or firm of traders, 
shall fail to pay, at maturity, any one or more matured debts, payment of 
whic-h has been properly demanded of such debtor, and by liim refused, and 
shall be Insolvent, it shall be in the power of a court of equity, under a credit- 
or's pétition," etc. 

It will be seen that there must be a failure to pay debts at ma- 
turity, and the trader must be insolvent, to justify the appointment 
of receivers under this act. In the pétition for receiver in the state 
court, insolvency was expressly alleged, and the order of the court 
appointing permanent receivers on December 87th, as recited there- 
in, was made "by consent of plaintififs and défendant." It is difficult 
to see how, under the amendment to the Bankruptcy Act of Febru- 
ary 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1907, p. 
1024] , the conclusion can be escaped that what was clone in the 
state court constituted an act of bankruptcy on the part of the Pick- 
ens Manufacturing Company. The act as amended in 1903, so far 
as material hère, reads in this way: 

"Acts of bankruptcy by a person shall cousist of liis * * * being Insol- 
vent applied for a receiver or trustée for his property, or because of insolvency 
a receiver or trustée has been put in charge of his property under the laws 
of a state, of a territory, or of the United States." 

Very little question has been raised, by counsel representing the 
défendant company hère, that an act of bankruptcy in this respect 
has been committed. They claim, however, that under the provisions 
of the bankruptcy act they are entitled to be héard hère on the ques- 
tion of solvency or insolvency, notwithstanding the fact that receivers 
were appointed on the ground of insolvency, or that insolvency was 
a necessary ingrédient in making the appointment of receivers in 
the state court. 



896 158 FEDERAL EBPOEXEB. 

Counsel for the petitioning creditors daim that insolvency stands 
adjudicated against the company by the action of the state court and 
by the company 's action in connection with those proceeding's, and 
that it is precluded thereby from a further hearing hère. The lan- 
guage of this amendment of 1903 is peculiar in that it provides that 
"being insolvent, applied for a receiver," etc., and then in the dis- 
junctive "or because of insolvency a receiver or trustée has been put 
in charge," etc. This lends some point to the argument tliat where 
insolvency is found as a fact by' the state court, and a receiver ap- 
pointed on that ground, insolvency is adjudicated and will be assumed 
hère. The practice, however, in the courts, so far as there has been a 
practice established, seems to allow a heafing hère on the question of 
insolvency, notwithstanding the fact of the commission of an act of 
bankruptcy, under this amendment. 

In Collier on Bankruptcy, p. 57, it is said as to the practice under 
this amendment: 

"Hère, perhaps, because the existence of a receivershlp usiially Implies In- 
solvency, or, pèrhaps, because the papers on which it is granted were thought 
the équivalent of the boolts and examination called for by section 3d, the usual 
rule, putting the burden on him who asserts Insolvency, was not changed. 
This new act of bankruptcy being in the fourth subdivision of section 5a, sub- 
seetions 'c' and 'd' do not apply. Thus, it would seem necessaiy for petition- 
ing creditors relying on this act of bankruptcy to allège and prove insolvency 
both at the time of flling and at the time of the commission of the act relied 
on." 

In Elue Mountain Iron & Steel Co. v. Portner, 131 Fed. 57, 65 
C. C. A. 295, where the act of bankruptcy was based on the amend- 
ment of 1903 referred to, it appears from the report of the case that 
the bankrupt on demand was allowed a jury trial on the question of 
insolvency, and also on the question of the commission of the act of 
bankruptcy. Also, in Re Belfast Mesh Underwear Co. (D. C.) 153 
Fed. 224, the case was referred to a spécial master to find whether the 
respondent corporation in that case was insolvent at the time of the 
filing of the pétition, and at the time it was alleged to hâve committed 
the act of bankruptcy, and also whether it committed the act of bank- 
ruptcy. 

It is certainly necessary that insolvency should exist at the time of 
the fîling of the pétition in bankruptcy. It might well happen, not 
often perhaps, but sometimes, that a person insolvent at the time the 
àct of bankruptcy was committed might be by a rise in the value of 
assets, or for other reasons, solvent at the time the pétition in bankrupt- 
cy is filed, so that even if the action of the state court should conclude 
the Pickens Manufacturing Company as to its condition at the time 
the receivers v/ere appointed, it certainly could hâve no further effect, 
and prevent them from denying insolvency at the time the pétition was 
filed, and having a hearing on the issue so made. 

I hâve not overlooked the fact that the Georgia insolvent traders 
act has been held to be suspended by the enactment of the national 
bankruptcy act of 1898. Judge Speer in the Southern District of 
Georgia so held in Re Maçon Sash Door & Lumber Co. (D. C.) 112 
Fed. 333, and his décision on this point was affirmed by the Circuit 
Court of Appeals on a pétition for review, reported as Carling v. Sey- 
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mour Uimber Co., 113 Fed. 483, 51 C. C. A. 1. The first headnote 
of the latter case is as follows : 

"The Georgia insolvency laws (Code Ga. 1895, c. 4, §| 271G-2722), providiug 
for the distribution of tlie assets of insolvents, and autliorizing the chaucellor 
to recommend to the creditors of the défendant that they release him from 
further liabiiity, being in effect a state banliruptey act, its opération was sus- 
pend ed by the passage of the bankruptcy act of 1898, and proceedings uuder 
the former act are void." 

This is in line with many décisions to the same eiïect, indeed, with 
the uniform ruhng on this subject, that is that state insolvency laws 
are suspended by the passage by Congress of a uniform bankruptcy 
law. The proceedings, therefore, under this act in the state court would 
be void; but I do not think this would materially affect the question 
at issue hère, or take from the Pickens Manufacturing Company the 
right to be heard as to its solvency at the time of the commencement 
of the bankruptcy proceeding. 

My conclusion is that the safer plan, and the proper plan, is to refer 
the questions made by the answer to the pétition in bankruptcy, to a 
spécial master, to hear the same, and report his conclusions thereon 
to the court, and an order may be taken accordingly. 



OER V. TRIBBLE et al. 
(District Court, S. D. Georgia, W. D. December 20, 1907.) 

1. Bankruptcy— CoNTEMPT of Court— Refusal of Offices of State Ooubt 

TO SUEKENDER PbOPEBTY. 

A sherifC having actual possession of property under a valid levy of a 
writ from a state court at the time the owner is adjudged a banltrupt is 
not guilty of a contempt of the banl^ruptcy court, because of his refusal 
to surrender the property to a receiver in banliruptcy on summary demand 
made under gênerai authority to take charge of the bankrupt's property, 
when he acted in good faith and on advice of counsel. 

2. Same— Peopebtï in Possession of State Court— Disoeetion of Bankeupt- 

OY Court. 

Where property of a bankrupt at the time of the bankruptcy is in the 
lawful custody of a state court under seizure in a pending suit begun with- 
in four months, the court of banicruptcy has power to stay such suit 
and to direct the property to be turned over for administration in bank- 
ruptcy ; but such power will not usually be exercised where it will be of 
no beneflt to the estate, as where the suit in the state court is to enforce 
a valvl lien which the property is insufflcient to satisfy. 

On Pétition of Trustée in Bankruptcy for Restoration of Property 
and for Rule for Contempt. 

The trustée of W. E. Thurmond filed a pétition for the recovery of certain 
Personal assets of the bankrupt, alleged to be unlawfully in the possession 
of W. I. Shi, deputy slieriff of the clty court of Forsyth, Ga. It was alleged 
that this property had been taken by the offlcer of the state court while In 
custodia legis under the authority of the receiver of the bankruptcy court. 
On the pétition, a rule nisi was issued against the plaintifï in fl. fa. in the state 
court, who directed the levies, and against the deputy sheriff. Ali questions 
raised by the answers, by agreement of counsel were referred to Arthur H. 
Codington, Esq., as spécial master, with direction by the court "to take évi- 
dence, and report his flndings and conclusions upon the facts and the law re- 
158 F.— 57 
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lating, for such action o£ the court as shall seem to It proper." Tbe spécial 
master, after elaborate flndings of fact, reported his conclusions upon the law, 
as follows: 

"The issues hère presented are whether the respondents hâve been gullty 
of contempt of the order and process of the banliruptcy court, and whether 
the disputed property, now in the actual possession of Shl, as deputy sherifif of 
the cltj' court of Torsyth, under process of that court, shall be restored to the 
possession of Oliver Orr, the pètitioner, who is the trustée elected by the cred- 
itors of the bankrupt. The order of the référée, under vcMch the receiver 
acted, was no more than a gênerai direction to seize and talîe possession of 
the banlsrupt's assets. Its natural purport dld not contemplate that property 
already in the possession, of another court or of third parties should be sur- 
rendered upon summary demand. The gênerai practice is to require the receiv- 
er or trustée to bring plenary suit, when tltle is claimed by a third party, 
haying possession before the flllng of the pétition, in order that he may bave 
the benefit of a full hearing. Loveland on Bankruptcy, 100 ; Jaqulth v. Row- 
ley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620; Loulsville Trust Co. v. Com- 
ininger, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Kd. 413. With conscientious en- 
deavor to properly exécute the gênerai terms of his order, Mr. Orr made an at- 
temptedi selzure, of the property, and delegated the bankrupt to act as Its cus- 
todian. But as It eonslsted of cotton seed and other agrlcultural products, as 
>vell as llve stock, it v^as Impracticable for the receiver to assume actual 
l)ersonal possession. His holding, then, could hâve constltuted no more than 
a constructive possession. That It was efCectlve agalnst theni was denied by 
the défendants and their counsel. They Inslst that the property was held 
under a valld levy by the deputy sherifC at the time Mr. Orr attempted to 
seize It, and being in custodia legls that its status was unchanged. The re- 
spective rights of the receiver, and of the deputy sheriff, was therefore a moot- 
ed question. The défendants acted under the advlce of their counsel. There 
is no évidence that their conduct and that advlce were not In good faith. 
The property has been held in statu quo under the order of thls court, and It 
does not appear that there has ever been any Inteutlonal violation by either 
of the défendants of any order or process from offlcers of this court. Oon- 
slderlng, then, the merits of the controversy, it is clear that the disposition of 
the proiierty rests entirely in the discrétion of the court. In re Knlght (D. G.) 
125 Fed. 35. The power to stay a suit agalnst the bankrupt, based upon a 
claim from which a discharge Would relieve him, Is expressly granted by the 
bankruptcy act. Section 11, subd. 'a,' Act July 1, 1898, c. 541, 30 Stat. 549 [U. 
S. Comp. St. 1901, p. 3426]. Thls court has therefore ample .iurisdictiou to stay 
ail proceedings in the clty court of Forsyth, aud to order the deputy sherifE 
to turn over the property to the trustée. Such power has been unlformly 
exercised in ail cases where the possession of the state court would manifestly 
defeat the remédiai purposes of the law. In re Homsteln (D. C.) 122 Fed. 
266 ; In re Knlght, supra. But where, at the time of the filing of the pétition, 
the property Is In the actual and lawful possession of a state court, and the 
rights of creditors and of the bankrupt are not pre.iudiced thereby, the United 
States courts wlU not ordiuarlly disturb that possession. Pickens v. Roy, 187 
U. S. 177, 23 Sup. et. 78, 47 L. Ed. 128; Compton v. Jesup, 68 Fed. 263, 15 
C. C. A. 397 ; Metcalf v. Barker, 187 U. S. 105, 23 Sup. Ot. 67, 47 L. Ed. 122. 
From an examlnation of ail the tèstimony, It Is clear that a valid and effective 
levy was made by the officer, Shl, several days prior to the bankruptcy proceed- 
ings. It was not necessar.v that he should hâve taken the property into his 
actual custody. The test whlch the authorities recognlze for determinlng the 
validlty of a levy is whether or not the acts of the officer were such as to ren- 
der him liable as a trespasser, but for the protection afforded by the writ. 7 
Am. & Eng. Enc. Law (2d Ed.) 148, 149. If the officer asserts a dominion over 
the property, it Is suffielent. The princlples by whlch the courts are guided 
are stated m Freeman on Executions, vol. 2, § 200. as follows: 'In ail cases, 
there must be somethlng more than à mère pen and Ink levy. It is not suffl- 
cient that the officer merely makes an Inventory of the property and indorses 
thiB levy upon his wrlt. He must go where the proper tj' is. He must hâve 
It wlthln his view. It must be where he can exercise control over it ; and he 
must exercise or assmne to exercise dominion by virtue of his writ. Ile must 
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do some act by reason of which he could be successfully prosecuted as a tres- 
passer, If it were not for the protection afforded bim by the writ. But, in 
order to make him responeible as a trespasser, it is not essential tbat he sbould 
remove tbe property, nor that be sbould touch it. It is enougb tbat, having tbe 
propei'ty within bis view, aad wbere be can control it, be does profess to levy 
and to assume control of the property by virtue of tbe exécution, and wltb 
the avowed purpose of holding the property to aaswer the exigencies of tbe 
writ' In the case of CornifC v. Cook, 95 Ga. Gl, 22 S. E. 4T, ôl Am. St. Rep. 
55, facts very similar to those hère were beld by the Suprême Court of Georgia 
sufEelent to make a valid levy, Wbile la their discrétion, and witb due re- 
gard to tbe spirit of comity which prevalls between tbe national and state 
courts, courts of bankruptcy bave stayed proceedlngs wbere property is In 
the possession of an otttcer of a state court under effective levy, yet sucb stays 
bave been granted only wben some benefit to tbe bankrupt's estate will be de- 
rived thereby. Loveland on Bankruptcy, 110. It bas been accordingly beld 
tbat a suit to foreclose a mortgage or other lien will not be stayed wben tbe 
property is insuflacient to pay tbe amount of tbe lien debt. Heath y. ShafEer 
(D. O.) 93 Fed. 647 ; In re Holloway (D. C.) 93 Fed. 638 ; In re Porter (D. O.) 
109 Fed. m. The value at whlch tbe trustée estimated the property is not 
more tban $300. Indeed, the lien créditer testified that it would not bring 
more tban $225. The estimate of tbe trustée will no more tban satisfy the lieu 
debt. It wlU be manifestly tben of no advantage to the gênerai credltors to 
bave tbe property administered in tbis court, but it will be better for ail par- 
ties that it sbould be sold under the processes of tbe city court. The trustée 
may keep In touch wltb tbe proceedlngs there, and, if necessary, intervene to 
secure for the gênerai creditors any surplus whicb may remain after the sat- 
isfaction of the varions liens. 

"From tbe foregoing flndings, the master therefore respectfully submits to 
tbe court tbat it will prove more advantageous to tbe parties directly inter- 
ested to allow tbe property to remain in tbe possession of tbe deputy sherifE, 
to be sold under tbe processes of tbe city court of Forsyth, ratber tban to 
secure Us administration by the trustée under the bankrupcty macbioery of 
tbis court." 

Akerman & Akerman, for petitioner. 
Persons & Persons, for respondents. 

SPEER, District Judge. (after stating the facts as above). The 
report of the spécial master, Arthur H. Codington, Esq., is a clear and 
accurate statement of the law on this topic. The attorneys for the 
plaintifï state that they hâve no exception to his findings. It will there- 
fore be ordered that the finding of the master be made the judgment of 
this court, tliat the property be remanded to the officer of the city court 
of Forsyth, and tliat the rule against the défendants be discharged. 



UNITED STATES v. ONE PUBPLE CLOTH COSTUME, etc. 
(District Court, S. D. New York. December 6, 1907.) 

CUSTOMS DUTIES— FOEFEITUEE— WAIVEB— ESTOPPEL— EKTRT AFTEE ACCETTAL OF 
FOBFEITUEE. 

Dutiable articles in tbe baggage of a person arrlving In the United States 
from abroad beeame forfeltable under section 2802, Rev. St. [U. S. Comp. 
St. 1901, p. 1873], because not mentioned to the Collector of Customs at tbe 
time of entry; but before tbey were seized their owner was permitted to 
make a lawful entry and pay the proper duty. Held, that such occur- 
rences subséquent to the accrual of the right of forfeiture could not wRlve 
Buch rlgbt, nor estop the United States from asserting it 
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On Information for Forfeiture of Importée! Goods. Motion to 
set aside verdict and for new trial. 

Ob June 30, 1907, the claimant In this case, a dressmaker, entered tlio 
United States after a trip abroad. Before leaviiig the steamer sbe made tlie 
nsual baggagre déclaration and entry, omittlug, liowever, any mention of cer- 
tain model gowns of foreign origin which she liad in her possession, and wliicli 
were valued at more than $100; and, in addition, slie denied the possession 
of such goods, both orally and in the déclaration. After they had beeu dis- 
covered in her baggage, they were found to bave domestic labels, and she al- 
leged that they were domestic goods which she bad berself taken abroad. Sub- 
sequently she admltted that they had been bought in Paris, and that she had 
caused the false labels to be attached. The goods were sent to the public 
stores for examination and appralsal, and the claimant was permitted to make 
a lawful entrj' and to pay the proper duty. They were afterwards seized, and 
an information for forfeiture was flled. Soon after they were released under 
bond, pursuant to section 938, Rev. St. [U. S. Oomp. St. 1801, p. 090], the 
pertinent portion of which is as foUows: 

"Sec. 938. Upon the prayer of any claimant to the court, that any * * ♦ 
merehandise, seized and prosecuted under any law respecting tbe revenue 
from imports * * * should be delivered to him, the court shall appoint 
three proper persons to appralse such property. * « * if on the return 
of the appraisement, the claimant shall exécute a bond to tbe United States 
for the payment of a sum equal to the sum at which tbe property prayed to 
be delivered is appraised, and produce a certificate * * « that the duties 

* * * hâve been paid, * * * the court shall, by rule, order such 

* * * merehandise to be delivered to such claimant." 

The seizure and information were based on Customs Administrative Act 
June 10. 1890, c. 407, § 9, 26 Stat. 133 [U. S. Comp. St. 1901, p. 1895], and sec- 
tion 2802, Rev. St. [U. S. Oomp. St. 1901, p. 1873]. The pertinent portions of 
thèse laws read as foUows: 

"Sec. 9. That if any * • * person shall make or attempt to make any 
entry of Imported merehandise * * ♦ by means of any false statement, 
writtei) or verbal, or by means of any false or fraudulent practice or omission 
whatsoever, such merehandise shall be forfeited." 

"Sec. 2802. Whenever any article subject to duty is found in the baggage 
of any person arriving within the United States, which was not, at the time 
of making entry of such baggage, mentioned to the collecter before whom sueh 
entry was made, by the person making entry, such article shall be forfeited." 

On trial of the case before a judge and jury October 4, 1907, the court di- 
rected a verdict in favor of the government, whereupon counsel for the claim- 
ant moved for a new trial. The grounds for thls motion were (1) that the 
déclaration made on shipboard was an Irregular and improper means of enter- 
Ing merehandise, and was superseded by the formai entry made later, and (2) 
that the government, by permitting the claimant to make such entry and to 
pay the duties, waived every right to a subséquent seizure. The following dé- 
cisions, which were rendered by the Circuit Court of Appeals, Second Circuit, 
were clted in support of the flrst point; United States v. One Pearl Necklace. 
111 Fed. 164. 49 0. C. A. 287, 56 L. R. A. 130, and One Pearl Chain v. United 
States, 123 Fed. 371, 374, 59 O. C. A. 499. Tbe government argued that the 
claimant's contentions were opposed to the provisions of section 938, quoted 
above, and clted United States v. Six Packages, 6 Wheat. 520, 5 L. Ed. 321 ; 
United States v. One Pearl Necklace, 111 Fed. 164, 169, 49 C. C. A. 287, 50 
L. R. A. 130 ; Wood v. United States. 16 Pet. 342, 10 L. Ed. 987 ; United States 
V. Boyd (O. O.) 24 Fed. 690; United States v. Gray (D. C.) 107 Fed. 104; United 
States V. Cargo of Sugar, 3 Sawy. 46, 25 Fed. Caa 288; United States v. 
Segars, 3 Phll. 517, 522, 27 Fed. Cas. 1015 ; and Hoyt v. United States, 10 How. 
137, 13 L. Ed. 348, 576. The matter was submitted on briefs without oral 
argument. 

Charles A. Hess (Jérôme S. Hess, of counsel), for the claimant. 
Henry L. Stimson, U. S. Atty. (Winfred T. Denison, Asst. U. S. 
Atty., of counsel), for the United States. 
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HOUGH, District Judge. I cannot agrée, as argued by claim- 
ant's attorney, that the sections of the Revised Statutes regarding 
the entry of passengers' baggage hâve no application owing to the 
fact that anotlier entry was subsequently made; nor do the cases 
cited from our Circuit Court of Appeals bear out such doctrine. 

In this case there \¥as a confessedly fraudulent entry, or endeavor 
to make entry, of the seized goods. Suspicion prevented the suc- 
cess of this schenie, and sent the goods to public stores. 

The only question that could be hère raised is whether occur- 
rences subséquent to the happening of the events which gave rise 
to a right of forfeiture can waive that right or estop the United 
States from asserting it. This quer}^ is set at rest by the citations 
of the district attorney's brief, especially United States v. Six 
Packages, 6 Wheat. 520, 5 L. Ed. 321. 

Motion for a new trial denied. 



SHUMATE V. IXtUISVirXE & N. R. CO. et al. 

(Clretiit Court, N. D. Georgia. January 4, 1008.) 

Carriers— IN.IURY to Railro.^d Passenqer — Ordinary Care by Passenqer— 
Standing upon Platform. 

Under Ga. Civ. Code 1895, § 38.30, which proïides that "if tlie plaiiitiff 
by ordinary care couUl hâve avoided the cousequences to liiniself caused 
by the defendant's négligence, he is not entitled to recover," a déclaration 
in an action by a passenger against a railroad eompany to recover for a 
Personal injury does not state a cause of action where it sliows that pïain- 
tifC was a railroad employé, that while riding as a passenger on defend- 
ant's road he went out ujpon the plattorm of the car as the train was 
passing through railroad yards approaching a station and stood near the 
step with one hand upon the hand rail, and that he was thrown to the 
ground by a violent jerk of the train, ordinary care requlring him under 
such circumstances to remain in the car until the train stopped. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, §§ 137G- 
1379.] 

At Law. Action for damages. On demurrer to déclarations. 

This suit was brought by the plaintiiï against the défendants to recover dam- 
ages for certain injuries alleged to hâve been received by the plaintifC while 
endeavoring to alight from a movjng train of tlie défendant couipanies, as it 
was slowing down preparatory to stoppiug at the station in Atlanta. Plaintiiï 
allèges that be was an employé of défendants, but was riding upon défendants' 
train as a passenger, coming from Ingleside to Atlanta ; that as the train ap- 
proached the station in Atlanta, passing through the railroad yards, plaintifC 
went upon the platform of the car, preparatory to allghting from the train, 
and while standing upon the platform, at or near the top step with his hand 
upon the hand rail or grab Iron, the train gave a sudden violent jerk, wbicb 
threw the plaintifC from the platform to the ground and under the wheels of 
the car, and that plaintifC's leg was so badly crushed that it had to be ampu- 
tated. To the déclaration setting up thèse allégations, a gênerai demurrer was 
filed upon the ground that the déclaration failed to show a cause of action. 
Argument was had on the demurrer, and the matter submitted. 

Arnold & Arnold, for plaintifï. 
McDaniel, Alston & Black, for défendants. 
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NEWMAN, District Judge (after stating the facts as above). Un- 
der the décision of tlie Circuit Court of Appeals for this circuit in 
Illinois Central R. R. Co. v. Warren, 149 Fed. 658, 79 C. C. A. 350, 
it is clear that this suit cannot be maintained unless the doctrine of 
comparative négligence, as it exists in Georgia, can be invoked b}- 
the plaintifï. 

This doctrine of comparative négligence is gathered from two sec- 
tions of the Civil Code of Georgia of 1895. Section 2322 is in this 
language : 

"No person sliall recover damage from a railroad company for injury to 
himself or property, where the same is done l)y his consent, or is caused by 
his own négligence. If tlie complalnaut and the agents of the company are 
both at fault, the former may recover, but the damages shall be diminisbed 
by the jury in proportion to the amount of default attributable to him." 

And section 3830 is as foUows : 

"If the plaiutifC by ordinary care could hâve avoided the conséquences to 
himself caused by the defendant's négligence, he is not entltled to recover. But 
in other cases the défendant is not relieved, although the plaintifC may in some 
way hâve contributed to tlie injury sustained." 

From thèse two sections it is clear that if the plaintiff, by the ex- 
ercise of ordinary care, could hâve avoided the injury he cannot re- 
cover. Hère, the plaintifï went voluntarily upon the platform of the 
car while it was in motion, and was, as he says in his déclaration, 
at or near the top step with his hand on the hand rail or grab iron, 
and when the sudden and violent jerk came he was thrown from the 
platform to the ground under the wheels of the car. The train was 
at that time, as gathered from the déclaration, passing through the 
railroad yards, and near the dépôt. It should, it seems to me, be 
a matter of common knowledge as to how trains stop and start in 
passing through railroad yards, when approaching a dépôt. This 
should certainly be true in the case of a railroad employé, as the 
plaintiff was. In going upon the platform in this situation he took 
the risk. If he had remained in the car until it stopped, there is no 
reason whatever to suppose that he would hâve been injured in any 
way. I do not think the case comes within the authority cited bv 
plaintiff's counsel in Suber v. Railroad Co., 96 Ga. 42, 23 S. E. 387, 
but rather within the class of cases such as Blitch v. Central Railroad, 
76 Ga. 333, Meeks v. Railroad Co., 122 Ga. 266, 50 S. E. 99, and 
Railroad Co. v. Edmundson, 128 Ga. 478, 57 S. E. 877, in which it is 
held that, where the case discloses the fact that the plaintiff by the 
exercise of ordinary care could hâve avoided the injury, the court 
should so hold as a matter of law. 

In Blitch V. Central Railroad, supra, the plaintiff went upon the 
platform of a moving train, having apparently been misled by the 
remarks and actions of the conductor as to the proximity of the train 
to his station, and was thrown from the platform and injured. In 
that case the court said : 

"We thiuk it qulte clear from the plaintiff's own testimony that the railroad 
company was not at fault or in anywise négligent. The mère aunouncement 
by the conductor of the station the train was approaching cannot be construed 
jiito an act of négligence on the part of the company. It was but the eus- 
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tomary warning to passengers to get reatly for their departure by looking after 
thelr higgage and such parcels as they carry wlth them. It is also manifest 
chat the Injury was caused by the négligence of the plaintifC in going npon the 
platform of a car moving rapidly in the dark, of his own motion, whereby be 
was thrown ofC and seriously injured; and, lastly, it is shown by plaintiff's 
testimony that if there was négligence on the part of the compauy's agent, 
the sanie could hâve been avoided by his having used ordinary care and dili- 
gence on bis part. Ail he had to do would bave been for hlm to hâve reinain- 
ed in the car where he was until its arrivai at the station, and untll it stopped, 
>vhlch course it seems common prudence would bave dlctated to him. So it 
nppears that the plaintiff, in trying to inalie out his case, made out a fuH and 
perfect défense for the défendant, rebutting ail presuniption of négligence 
against it." 

The case of Railroad Co. v. Harmon, 147 U. S. 571, 13 Sup. Ct. 
557, 37 L. Ed. 284, is inapplicable hère. That was a street car case. 
That alone would distinguish it from the case at bar, and any language 
used by the Chief Justice in the opinion must be taken to hâve been 
used with référence to that fact. It would be a very hard rule that 
would hold a locomotive engineer to the duty of so running and con- 
trolling his train as not to injure persons standing upon the plat- 
form or steps of a passenger coach. To hold this would in efïect be 
holding that an engineer must anticipate that persons would be upon 
the platform and steps, and handle his engine and train accordingly. 
This cannot be the law. 

Believing as I do that the plaintifï's déclaration fails to state a 
cause of action, the demurrer must be sustained, and an order may 
be taken to that effect. 
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AMERICAN TRUST & SAVINGS BANK et al. v. SAME. 

(Circuit Court, S. D. Obio, W. D. Februai-y 21, 1008.) 

COBPORATIONS— APPOINTMEXT Or A ReCEIVEB FOB AN ELECTRIC LiGIW OOM- 
PANY— GROUNDS. 

Upon a bill for the appointuient of a receiver, for the beneflt of ail con- 
cerned, filed by a bondholder, alleging that the light company had default- 
ed in the payment of interest for two periods ; that def ault had been made 
in the payment of ail taxes lawfully levied uiwn the company's in'operty 
and franchises ; that it had permitted part of its property to be sold for 
such taxes ; that the company was hopelessly insolvent, and unable to pay 
its présent and aecruing indebtednes.s ; that, by reason thereof, its fran- 
chises and contracts were In danger of being forfeited; that its funds haû 
been unlawfully diverted by its offlcers to their own uses ; that said off 
flcers had suffered colluslve judgments to be taken against the company; 
that the proceeds of its bonds had been appropria ted by its promoters 
under cover of the Western Gas & Investnient Company which owned 
practlcally ail of Its stock, and which opéra ted the mortgagor company,; 
that a large part of its income had been similarly appropriated, thereby 
preventing the company from meeting its obligations ; that said Western 
Gas & Investment Company and the défendant company with other operat- 
ing companies were organized in furtherance and for the purpose of de- 
frauding investors in their bonds ; and that the trustées, who were rési- 
dents and citizens of the state of Illinois, and not within the jurisdiction 
of this Court, had failed to exercise the powers granted to them for the 
protection of the bondholders — held, that a case was made for the appo-int- 
ment of a receiver. 
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2. Same. 

Upon a blll for foreclosure and the appointment or extension of a recel v- 
er, as provided in tlie mortgage deed for tlie same company flled by the 
trustées of tlie mortgage six inontlis later, keld, that the receiver who liad 
been appointed actedi for neither party, but for the court, and for that rea- 
son the motion of the trustées for the appointment of a receiver or for ex- 
tending the receivership will be overruled. 

3. Action— -Consolidation of Suits. 

Upon motions flled respectively by the original complainant and by the 
trustées of the mortgage for consolidation of the tvvo actions, both suits 
seeliing substantially the same relief, the motion in the flrst suit is sus- 
tained. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 1, Action, §§ C32-GG1.] 
(Syllabus by the Court.) 

In Equity. 

Upon motion of Evelyn Bîrd et al. to consolidate the suit of the American 
Trust & Savlngs Baulv against the People's Gas & Electric Light Conij)auy et 
al. with the suit of Eyelyn Bird, et al. against the People's Gas & Electric 
Light Company et al., and upon tbe motion of the American Trust & Savlngs 
Bank et ial. to consolidate the latter suit with the former; also the motion of 
the American Trust & Savlngs Banli et al. for the api>ointment of a receiver 
or the extension of the receivership. 

The People's Gas & Electric Light Company of Xenia, Ohio, during the first 
month of its existence, with none of its stock paid for and owning no assets, 
Issued bonds of the face value of $175,000. The proceeds of $105,000 worth of 
thèse bonds were used in purchasing the properties and franchises of existing 
companies. The stocli of the People's Gas & Electric Light Company vvas own- 
ed by the Western Gas & Investment Company of Chicago, which paid noth- 
ing therefor. The Western Gas & Investment Company similarly owned tlie 
stock of other operating companies, against whose assets bonds amounting to 
$1,093,000 had been issued. Thèse transactions were part of a gênerai schéma 
of the promoters to defraud investors In bonds of the operating companies. 
The bill of complaint of EVelyn Bird et al., filed ilarch 19, 1907, alleged the 
attove facts, and that the bond issue of the People's Gas & Electric Light Com- 
pany was far in excess of the total value of ail its assets ; that the total proceeds 
of the bond issue were converted by the promoters, under the guise of the 
Western Gas & Investment Company, to thelr own uses ; that the receipts of 
the People's Gas & Electric Light Company in amounts of $5 or more were 
forwarded daily to the Western Gas & Investment Company at Chicago, and 
converted by the offlcers of the latter company to their own uses; that, by 
reason thereof, the People's Gas & Electric Light Company was unable to pay 
its employés or keep its plant In repair ; that the books of the light company 
were icept outside of the state of Ohio ; that the light company had defaulted 
in payment of interest for two periods; that default had been made in the 
payment of taxes for more than two years ; that the taxes in arrears amounted 
to $6,000 ; that suit had been iiled, judgment obtained, and exécution was about 
to be levied upon the properties to satisfy tax judgments ; that part of the 
property had been sold for taxes; that the président of the Western Gas & 
Investment Ctompany was président of the People's Gas & Electric Light Com- 
pany ; that as président of the latter company he confessed judgment in f avor 
of the former company for $27,177.57; that this judgment was collusively 
and f raudulently obtained ; that exécution was issued thereon, and that the 
property of the People's Gas & Electric Light Company was about to be sold 
in satisfaction thereof; that the value of the properties had been impaired; 
that the franchises and contracts were in danger of being f orfelted ; and that 
tbe trustées of the mortgage had failed to exercise the powers granted to them 
for the protection of the bondholders. The allégations of the bill were es- 
tablished by affldavits. The court appointed a receiver who quallfied, took pos- 
session, and bas since operated the plant. 

On September 19, 1907, the American Trust & Savings Bank et al., trustées 
under the trust deed, filed a bill for foreclosure and the appointment of a re- 
ceiver as provided In the mortgage deed. On November 9, 1907, Evelyn Bird 
et al. filed' a motion to consolidate the suit of the trustées with the original 
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suit. On November 18, lOOT, tlie trustées of the mortgage flled a motion to 
consolidate the original suit with their suit. On November 22, l.»()7, the mo- 
tion of the trustées for a recelver and tbe two motions for consolidation were 
noticed for hearing. 

William J. Sh roder, Russell B. Harrison, and Ralph L,. Peck, for 
complainants Evelyn Bird and omers. 

Wood & Oakley and Maxwell & Ramsey, for complainants American 
Trust & Savings Bank and others. 

THOMPSON, District Judge. The bill in this cause, independent 
of the alleged breaches of the covenants of the trust deed, shows 
grounds justifying the action of the court in appointing the receiver 
herein. In substance, it is charged in the bill, and supported by affi- 
davits, that the Western Gas & Investment Company and the under- 
lying companies were organized in furtherance of a scheme to defraud 
investors in the bonds of the underlying companies, and that the mon- 
eys received from the sale of thèse bonds, and a large part of the in- 
corne of the underlying companies were appropriated by the Western 
Gas & Investment Company, or rather by the promoters of the scheme 
umder cover of that company, thereby crippling the underlying com- 
panies, and disabling them from meeting their bond obligations, pre- 
senting a case justifying the court through its receiver, in taking pos- 
session of the property of the People's Gas & Electric Light Com- 
pany, and as said bv Judge Brewer in Central Trust Co. v. Wabash, 
St. L. & P. Ry. Co.,'33 Fed. 863 : 

"It matters not, for the ultimate détermination of the suit, at whose instance 
the recelvers were apiwinted. They act for nelther party. They represent 
neitlier party. Tliey stand hère simply as the hand of the court, holding the 
[)ro])erty for disposition at the end of tbe litigation, for the benetit of ail." 

The motion of the complainants Evelyn Bird et al. to consolidate 
cause No. 6,388 with this cause will be sustained; and the motion of 
the American Trust & Savings Company and Frank H. Jones, com- 
plainants in cause No. 6,288, for a consolidation of the two causes and 
the extension of the receivership, will be overruled. 



In re DI CLERICO. 

(District Court, E. D. New York. .lanuary 28, 1908.) 

âLiENS— Natuealizatiok— Proof of JIoeal Characteh. 

Under tbe naturalizarion act of June 2!). 1906, c. 3.592, § 4, subd. 4, 34 
Stat. 596 lU. S. Comp. St. Supp. 1907, p. 422J, which provides that to au- 
tborlze tbe naturalization of an alien it must be shown to the satisfaction 
of the court that lie lias resided continuously within the United States five 
years at least, and that "during that time be bas bebaved as a man of good 
moral eharacter," an applieant who continued to make use of a eertif- 
icate of naturalization previously Issued to liim, after learning that be was 
not entitled to the saine under tbe lavv and until it was canceled, cannot 
be considered as baviiig bebaved as a man of good moral character during 
that time, and is not entitled to apply for naturalization agaln until the 
expiration of flve years. 

On Motion for Leave to File Pétition for Naturalization. 
Arthur M. King, for petitioner. 
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CHATFIELD, District Judge. The applicant had previously a 
certificate of naturalization, which he obtained after a résidence of 
3% years, the résidence having been proved by the witness and not by 
the applicant himself. As now shown by the applicant, he could nei- 
ther spèak nor Write English, and answered such questions as were 
asked him through the agency as interpréter of the very person who 
told him that he could be admitted as a citizen. Under such circum- 
stances it is unjust to impute criminal knowledge to the applicant at 
the time of obtaining his original certificate. He seems to be a man 
of intelligence, and of some property, and in most ways would seem 
compétent for admission. Two of his children were born in the Unit- 
ed States. He states that in or about the year 1900 he learned some- 
thing as to the five-year residential requirement of the naturalization 
law. He continued to make use of his papers until September, 1904, 
when they were taken away and subsequently canceled. In the spring 
of 1905, the applicant and his wife and two children went to Italy, 
where he stayed until February, 1907, upon a farm belonging to him- 
self and his wife, where two more children were born. 

The Naturalization Law of June 22, 1906, contains the following 
provision: 

"Fourth. It ohall be made to appear to the satisfaction of the court admit- 
ting any allen to cltizenship that immedlately preceding the date of his appli- 
cation he bas resided continuously wlthln the United States flve years at least, 
and wlthln the state or terrltory where such court Is at the tlme held one 
year at least, and that durlng that tlme: he has behaved as a man of grood 
moral charaeter, attached to the principles of the Constitution of the United 
States, and well disposed to the good order and happlness of the same." Act 
June 29. 1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1907, p. 4221. 

The applicant has asked permission of this court to be allowed to 
file a pétition for admission as a citizen, under the rule of this court 
that no pétition shall be filed by a person whose papers hâve previ- 
ously been canceled, until after a preliminary investigation of his mor- 
al' charaeter and of the circumstances of the cancellation. 

The applicant is required by Naturalization Law, § 4, par. 2, to 
State whether he has been denied admission as a citizen of the Unit- 
ed States, and under this section a clause is inserted in the pétition 
requiring the applicant to make an oath as to whether he has ever ap- 
plied for citizenship papers. This, of course, brings out the fact of 
cancellation, as well as any previous déniai of an application, and al- 
lows the applicant to bring before the court évidence to show that he 
has behaved as a person of good moral charaeter for five years pre- 
ceding his appUcation. 

In the présent case Di Clerico continued to make use of his papers 
liutil September, 1904, and it does not seem to the court that he could 
hâve behaved as a person of good moral charaeter prior to that time. 
Since that timeihe has plainly lived in Italy for such a period that it 
is impossible to détermine upon the présent application that he has 
fëtained à résidence in the United States, or whether he continued 
of the intention to réside permanently in the United States, which in- 
tention was evidenced by his déclaration of such intention, taken out 
in 1904, immediately after the surrender of his former papers. It 
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may also be questioned whether his long résidence abroad woukl not 
defeat in any event the effects of such déclaration. 

But to return to the question of moral character. A person may 
be under indictment, may plead guilty, may serve a sentence, and dur- 
ing this time so live that he could be considered to be of good moral 
character, if the sentence were for a crime of which repentance and 
rectitude of life could show a reformation of character. Some 
crinies are such an index of bad moral character as to forever pre- 
vent the criminal from enjoying the benefits of citizenship, and will- 
ful and deliberate perjury, at the time of obtaining a certificate of 
naturalization, should impose upon the applicant the fuU effect of sec- 
tion 5392, Rev. St. [U. S. Comp. St. 1901, p. 36-53]. This would pre- 
vent a person convicted or pleading guilty to such a charge from ever 
again making application for citizenship. Such a case as this is shown 
in In re Spenser, 5 Sawy. (U. S.) 195, Fed. Cas. No. 13,334. But it 
would seem that the fréquent and unintelligent acts of illiterate and 
mi sied aliéna should not be looked upon in the same light as a false 
oath of such character as to justify prosecution under section 5392, 
Rev. St. 

However, it would seem to necessarily foUow from the language 
of the statute above referred to, and from the nature of the crimes de- 
fined in the statutes relating to naturalization, that a man cannot be- 
have as a person of good moral character, with respect to the rights 
of citizenship, when knowingly and willfully making a fraudulent or 
criminal use of his citizen papers. The statutory period of fîve years 
cannot begin until such fraudulent and criminal use bas entirely ceased, 
and repentance, at least, can be observed. This applicant cannot 
claim such a return to a proper moral standard prior to September, 
1904. 

The application must be denied, without préjudice to renewal at a 
time when the above disabilities are entirely removed, and when he 
can show five years' résidence in the United States, 



BLANÏON V. CIIAL.MEKS. 

(Circuit Court, N. D. Illinois, E. D. Febraary C, 190S.) 

No. 28,828. 

1. Equitt— Bill— ExoEPTiONS--lMPr;BrijNEKCE. 

Where a liill and answer are in the files, it is not proper praetiee on ex- 
ceptions to the answer for Impertinence for eomplainant to restate the al- 
légations of the answer, aud then add "in ail wliich particulars plaintiff 
excepts to said anewer" as Impertinent, and insists that the allrgations 
should be expunged, but the particular matters excepted to should be 
stated in the exceptions as required by Equity Rules 27, 61. 

2. Same. 

Exceptions to an answer must be deflnite and exact, and cannot be 
founded on gênerai objections to an answer, part of whicli is clearly good. 
LEd. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 527.] 
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3. Same— "Impep.tinrnce." 

"Impertinence" in a pleadins; in eqiiity eonsiFits in tlie introduction of 
any niatter into tlie pleading whicli is uot properly before tlie court for 
décision at the particular stage of tlie suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 434. 

For otlier définitions, see Words and Phrases, vol. 4, p. 3423.] 

4. Same — Exception — Demueree. 

An exception for impertinence is not équivalent to a gênerai demurrer. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 521- 
525.] 

5. Same— Heabing on Pleadings. 

Wliere complainant in equity désires to rest bis case on the allégations 
of the answer, the matter should be set down for hearing on the bill and 
answer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 710- 
712.] 

f COBPORATIONS— T.RANSFEB OP STOCK— PlEDGES—AcOOUNTING—LaCIIBS. 

Complainant delivered certain stock to défendant to secure a guaranty 
of certain iudebtedness which défendant was afterwards required to pay, 
whereupon, about Deceniber 10, 1004, défendant appropriated the stock, 
and claimed the same as his absolute property. Complainant flied a bill 
October 2, 1907, for an accounting, claiming that the transaction consti- 
tuted a pledge, and not a conditional sale. Held tliat, in the absence of 
anything to explain complaiuant's delay, complainant on the face of the 
pleadings was guilty of lâches. 

Follarisbee, McConnell & Follansbee, for complainant. 
George M. Eckels, for défendant. 

KOHLSAAT, Circuit Judge. This cause is now before the court 
on exception to the answer for impertinence. Inasmuch as the bill 
and answer are in the filés, it was not proper practice for complainant 
to restate the same, and then by adding, "In ail which particulars the 
plaintiff excepta to said answer of said défendant, William J. Chalm- 
ers, as impertinent, and he insists that said allégation ought to be ex- 
punged from said answer," leaving the court the task of ascertaining 
just what is claimed by him. There are a number of rnatters set up 
by way of answer, and proper practice would require that the par- 
ticular matters excepted to be named in the exceptions. Equity Rules 
27, 61. The briefs, however, indicate that the exception is filed only 
to the defendant's version of the contract in suit, whether new, or in 
légal efifect the same as that set up in the bill, and, for the purposes 
of this hearing, the matter debated in the briefs may be accepted as a 
désignation of the particular part of the answer excepted to, although 
"exceptions to an answer must be definite and exact, and cannot be 
founded on gênerai objections to an answer, part of which is clear- 
ly good." Mutual Life Ins. Co. v. Cokefair, 41 N. J. Eq. 142, 3 Atl. 
686; Arnold v. Slaughter, 36 W. Va. 589, 15 S. E. 250. -The mat- 
ter in suit, for the purposes of this hearing, may be stated as follows, 
viz. : The complainant desired a certain crédit from Allis Chalmers & 
Co. This they refused to allow him without some sort of security. 
In considération that défendant guarantee his account, complainant 
conveyed certain shares of stock made out in defendant's name to the 
Allis Chalmers & Co. under an agreement with défendant that if he 
was compelled to pay the account, the stock was to be his absolute 
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property. Complainant failed to pay, and Chalmers assumed the debt 
and took the stock. 

Impertinence consists in the introduction of any matters into a bill, 
answer, or other pleading in a suit, which are not properly before the 
court for décision at any particular stage of the suit. Wood v. Mann, 
1 Sumn. 506, Fed. Cas. No. 17,951 ; Chapman v. School Dist., Deadv. 
108, Fed. Cas. No. 2,607 ; Woods v. Morrell, 1 Johns. Ch. (N. Y.) 
103. The briefs in this cause are mainly directed to a discussion of 
the question as to whether the contract set up in the answer and the 
proceedings thereunder constituted a pledge or a conditional sale. 
Complainant insists that the answer, in substance, confesses his conten- 
tion that certain shares of stock are held by the défendant, merely as 
a pledge or bailee, to be accounted for. Granting, for the time, that 
such is the case, can it be held as a matter of law, that an answer, 
or matters contained in an answer, which concèdes complainant's case, 
is foreign to the issues raised by the bill and open to exception for im- 
pertinence? An exception for impertinence is not équivalent to a 
gênerai demurrer. If complainant desires to rest his case upon the al- 
légations of the answer in respect to whether there exists a bailment or 
a conditional sale, then the matter should be set down upon bill and 
answer. This proceeding under equity rules amounts, practically, to 
a gênerai demurrer. 

There is another phase of the case which should dispose of the excep- 
tions as presented. The stock was delivered to and appropriated and 
openly claimed by Chalmers as his absolute property on or about De- 
cember 10, 1904, that being after the date fixed for the payment of 
the account for which he had become surety and after his payment 
thereof. The bill was filed October 2, 1907, almost three years later. 
No sufficient explanation of this delay is shown in the bill. It is well 
known that situations change, so that delays amounting to lâches hâve 
been held to constitute a good défense to such proceedings as now be- 
fore the court. 23 Am. & Eng. Ency. of L. p. 877, and cases cited. 
Whether or not there was lâches would be a matter of proof. On the 
face of the pleadings, I am inclined to hold that it existed. 

For thèse reasons, the exceptions are overruled. 



GREENE V. AURORA RYS. CO. 

(Circuit Court, N. D. Illinois, B. D. January 24, 1908.) 

No. 28,519. 

1. BcjTJiTY — Pleading— Exception to Answer. 

Exceptions may not be taken for insufficiency to new matter alleged in 
an answer which constitutes a substantial défense. 

[Ed. Note.' — For cases in point, see Cent. Dig. vol. 19, Equity, § 524.] 

2. cobporations — actions — pleading — impertinence — construction ce 

Pleading. 

An answer of a corporation in equity, which sets up an amendmeat to 
its charter which under tlie statute may or may not constitute a substan- 
tive défense to the bill, depending on whether it was made before or after 
the commencement of the suit, but which fails to allège the date of the 
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amendment, must be coustrued agaiust the pleader, and is subject to ex- 
ception for impertinence. 

In Equity. On exceptions to answer. 

Newman, Northrup, Levinson & Becker and Chester E. Cleveland, 
for complainant. 
Dolph, Buell & Abbey, for défendant. 

KOHESAAT, Circuit Judge. This cause is now before the court 
on exceptions to answer. Defendant's original charter was held bad 
in the case of Gillette v. Aurora Railways Company, decided in 338 
111. 363, 81 N. E. 1005/ To meet the objections of the court set out 
in that case, défendant amended its charter, which fact it sets out in 
its answer in the following words : 

" * * * And this défendant States and charges the facts to be and avers: 
That its articles of incorporation hâve beeu duly and legally amended so as 
to read as foUows: 'Second: It is proposed to construct the said rallroad 
froju the eity of Aurora, Kane county, Illinois, to the city of Naperville, Du- 
page county, Illinois.' That certiflcate of such change and amendment to the 
articles of incorporation of this défendant hâve been duly flled in the office 
of the Secretary of State of the state of Illinois, in the office of the recorder 
of deeds of the county of Kane, 'ii the state of Illinois, and in the office of 
the circuit clerk and ex officie recorder of deeds of the county of Dupage, 
in the state of Illinois. This défendant states and charges the fact to be that 
said amended articles of incorporation do contain the places from and to 
which the Aurora Railways Company Intends to construct its proposed rail- 
way, and that this défendant has the right to construct its proposed railroad 
under its said articles of Incorporation" 

— -omitting, as will be noted, the date of such amendment. The stat- 
ute (paragraph 56 of chapter 32, entitled "Corporations," Hurd's Rev. 
St. 111. 1905), under which clause the amendment was made, provides 
that changes of charter "shall not afïect suits pending in which such 
corporation or corporations shall be parties, nor shall such changes 
afïect causes of action, nor the rights of persons in any particular." 
The exception is taken both to the form of the answer as to suffi- 
ciency and to the substance thereof as for irrelevancy and impertinence. 
Exception may not be taken for insufficiency to new matter alleged 
in an answer which constitutes a substantial défense. 1 Ency. P. & 
P. p. 898, and cases cited. Whether such a défense is set up by the 
answer, therefore, becomes a primary inquiry. There seems to be 
some authority under the décision of the Illinois court in the case of 
Bradley Mfg. Co. v. Chicago & So. Traction Company, 339 111. 170, 
83 N. E. 310, for holding that the charter in question might hâve been 
legally amended under the statute above quoted, limited as therein 
stated. On the face of the answet", it does not appear but that the 
amendment may hâve been made prior to the institution of the pro- 
ceedings herein. In the Bradley Case the court held good a charter 
which had been amended in substantially the same respect as was that 
now before the court, although the validity of the amendment, and of 
the charter as amended, was not directly in question. I am not pre- 
pared tO say, in view of the Bradley Case, that if the amendment to 
the charter set out in that part of the answer which is excepted to 
had been made before the filing of the bill herein the answer would 
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not hâve constitnted a substantive défense to the bill, and, therefore, 
subject to exception for impertinence. Clearly, the answer leaves the 
court and party complainant in an uncertain state of mind as to wheth- 
er it cornes within the conditions of the statute quoted. In Peipho v. 
Peipho, 88 111. 438, and Phelps v. McDonald, 99 U. S. 298, 25 L. Ed. 
473, it is decided that in such cases the doubts must be resolved against 
the pleader. The application of this rule seems most reasonable and 
fair in the présent suit. 

FoUowing this rule, the court finds that the amendment to the char- 
ter vvas presumptively made subséquent to the filing of the bill herein, 
and is, therefore, under the statute aforesaid, irrelevant, and is not 
proper matter of défense herein. It is therefore ordered that the ex- 
ception for impertinence be sustained and said matter stricken from 
the answer. 



JONES et al. v. SMITH et al. 
(Circuit Court, E. D. Pennsylvania. January 24, 1908.) 

No. 25. 

New Trial— Grounds — Verdict Not Warra^ted by Evidence. 

Where, on the évidence siibmitted to the jury, the plaiutllï was entitled 
to a verdict In some amouut, but the jury, not being so Instructed, re- 
turned a verdict for défendant, a new trial must be granted regardless 
of the réservation at tlie instance of défendant Of the question whether 
plaintifC was entitled to recover as matter of law. 

[Ed. Note. — For cases in point, see C«ut. Dig. vol. 37, New Trial, §§ 57, 
59.] 

At Law. On motions by plaintitif for new trial and for judgment 
notwithstanding the verdict. 

Burr, Brown & Lloyd, for plaintitts. 

Henry C. Boyer and Wm. A. Glasgow, Jr., for défendants. 

J. B. McPHERSON, District Judge. The verdict in this case was 
wholly unexpected by the court. I assumed that the jury would find 
in favor of ,the équitable plaintifï for some amount, and that the légal 
question — whether there was any évidence at ail to go to the jury in 
support of his claim — could then be determined upon considering fur- 
ther the réservation of the défendants' first point. As it lias turned 
out, however, it would hâve been better if I had given the instruction 
in so many words that the plaintiff was entitled to a verdict, leaving 
the amount only to be determined by the jury. The sole reason for not 
taking this course was because I did not see how a verdict against him 
could be rendered ; and it seemed, therefore, that a formai submission 
could do no harm. But, as now appears, the submission did do harm, 
for the unlooked-for verdict has put the record in a condition that can- 
not be defended. 

For obvions reasons, the motion for judgment in favor of the plain- 
tifï notwithstanding the verdict cannot be granted, and is now refused ; 
but the motion for a new trial must prevail. 
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THE PERSIANA. 

(District Court, S. D. New îork. November 20, 1907.) ' 

L Admibalty— PROCEDURE-— Motion to Dismiss. 

In a suit In admlralty, a motion to dismiss at the close of libelant's 
case vflU not be entertained, unless the elaimant or respondent also rests. 

2. Same — Reopening Case to Introducb Dépositions. 

After both parties hâve rested In a suit in admlralty, and the case bas 
been argued, It wlll not be reopened to permit the llbelant to introduce 
dépositions prevlously taken by the elaimant, whlch the llbelant might, If 
he had desired, bave offered as a part of hls own case. 

3. Same— OosTS— Dépositions Not Oitered. 

A party in admlralty can tax neither costs nor disbursements In respect 
of dépositions taken by him which he did not ofCer in évidence. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 1, Admlralty, § 849.] 

In Admiralty. 

On. the final hearing of thls action in admlralty, brought to recover for dam- 
age to cargo laden upon the steamship, it appeared that the injury arose from 
one of the causes excepted In the bill of lading. Llbelant having rested, elaim- 
ant moved to dismlss on the ground that llbelant had not afflrmatlvely shown 
that the Injury was caused by the ship's négligence. Thls motion was denied 
at the close of the court's morning session. At the opening of court in the 
afternoon elaimant rested without oSering évidence ; and thereupon the cause 
was fuUy argued by counsel. At the close of argument, llbelant moved for 
leave to introduce In évidence on his own behalf certain dépositions de bene 
esse taken by the elaimant five months before the trial. 

Kneeland & Harrison, for libelant. 

Convers & Kirlin (John M. Woolsey, of counsel), for elaimant 

HOUGH, District Judge. It has been the uniform practice of 
this court not to entertain motions to dismiss at the close of libelant's 
case, unless the elaimant or respondent also rests. If the party défend- 
ant considers that any testimony is necessary to overcome that offered 
by libelant, it should be produced, and the court not asked to dispose of 
the litigation before ail the testimony is submitted. 

Libelant's motion to reopen and introduce in évidence claimant's 
dépositions must be denied. He could hâve offered thèse dépositions 
as part of his own case, but did not choose to do so. He was not sur- 
prised, and will therefore not be permitted to support his case by évi- 
dence at hand when the cause opened, but only sought to be used after 
both sides rested and argument developed infirmity in his deliberately 
chosen position. 

The libel is dismissed ; but as elaimant did not offer his dépositions 
in évidence he can tax neither costs nor disbursements in respect of 
said dépositions. 
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GUARANTY TRUST CO. OF NEW YORK v. CHICAGO UNION TRACTION 
CO. et al. (three cases). 

(Circuit Court, N. D. Illinois, E. D. August 12, 1907.) 

Nos. 26,727-26,729. 

Stbeet Railroads— Foreclosube OF Liens— Power ce Court to Lease Prop- 

ERTY. 

Various street railroad propertles in the city of Chicago owned by dif- 
férent companles, and covering a large portion of the city, vvere, by a 
succession of leases, transferred into the possession of a single company 
whieh operated the same as one System. Such company and its precedlng 
lessees had largely replaced the property and equipment of tbe original 
companies and extended the lines, the whole being subject to successive 
liens created by the difCerent companies. ïhe final lessee becoming insol- 
vent, creditors' suits were instituted in whieh ail the parties interested in 
the property were eventually brought in as parties, and the court took 
possession of the property by its recelvers. At this tlme the franchises 
granted by the city to the several companies to operate thelr Unes in the 
streets had largely expired, and those remaining had but short terms to 
run and the city refused to extend the same, leaving practically only the 
physical property at the disposition of the court, the value of whieh was 
much less than the indebtedness. In such condition of affairs the city 
passed an ordinance granting a franchise to a reorganized company for 
20 years on certain conditions, among whieh were that it should retain 
possession of ail the property In the liands of the receivers, should replace, 
repair, and re-equip the same as necessary to glve an iniproved service, 
and operate ail the lines as a single System. AU except a few creditors 
and stockholders having small interests approved of such reorganization 
scheme. HeAd that, in viev»' of the great beneflt whieh would resuit froni 
it to the creditors and stockholders as a body by giving the property value 
as a going concern as well as to the public, the court had power to au- 
thorlze its receivers to transter the property by lease or otherwise, and 
on such terms as should be équitable to ail, to the reorganized company 
for the term of its franchise, and to authorize such company to create a 
flrst lien on the same to obtain the money necessary to eomply with the 
requirements of the ordinance. 

In Equity. Bills by the Guaranty Trust Company of New York 
against the Chicago Union Traction Company and others against the 
North Chicago Street Railroad Company and others and against the 
West Chicago Street Railroad Company and others. 

in each of thèse causes the Chicago Railways Company (hereinafter ealle<i 
the "Railways Company") on the 15th day of July, 1907, flled its pétition ask- 
ing that the court order its receivers therein to deliver to tlie petitioner full 
and lawful possession of ail the lines of street railway operated by the receivers 
of the Chicago Union Traction Company on February 1, 1907, with ail the 
plant and equipment in use on or in connection therewith at the tlme of such 
delivery, in order thereby to enable the Railways Company to accept and eom- 
ply with an ordinance of the City of Chicago, passed February 11, 1007, as 
amended, (hereinafter called "the Ordinance"). The declared purpose of the 
Ordinance was to provide for the reconstruction, re-equîpment and extension 
of such street railway System and for the unified opération thereof, together 
with the street railway System maintained and operated by the Chicago City 
Railway Company (hereinafter called the "City Company"), to whieh another 
and substantially like ordinance was granted at the same tlme, and aiso to 
provide that the City of Chicago might he in a position, as soon as practicable, 
freely to deal with the subject of transportation in its streets as a whole and 
to fix and détermine the definlte terms and conditions upon whieh said City 
should hâve the right to purchase and take over, at any tlme, said street 
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railway System. The Ordinance made it a condition précèdent to the rlght 
to accept It, that the Chicago Itailways Company, at or before the time of ac- 
cepting the Ordinance should be in lawful possession of the Traction Com- 
pany's sald System wlth power knd authority to comply with the provisions 
o£ the Ordinance wlth respect to the oiwratlon, maintenance, extension, re- 
construction, re-equipment and ihiprovement of sald rallways, aud to mako 
from the receipts thereof ail the deposits aud payments required by the pro- 
visions of the Ordinance to be rriade from such receipts and with power to 
transfer to the City, or its licensee, ail such possession, rights and powers lu 
accordance with the provlsionis of the Ordijiauce in that behalf. 

The Chicago River dlvides the Cltj' into three parts, known as the Nortli, 
South and West divisions. That part lying north of the main channel of the 
Chicago River and between the north braneh thereof and the lalie Is the Nortli 
Division. That part lylng south of the main channel of the Klver and be- 
tween the south brauch thereof and the lake Is the South Division. That part 
between the north and south branches of the River is the West Division. 

The surface street railway Unes in the South Division, except terminais of 
Unes from the North and West Divisions, are those operated excluslvely by 
the City Company and are not hère directly involved. The Unes from each 
of the three divisions use that part of the South Division between Van Buren 
Street and the Chicago Kiver in order to reach the congested part of the City. 

The companies directly involved lierein, owning or oijeratlng the surface 
Street railway Unes and property appurtenant thereto In the North and West 
Divisions and the tunnel and other property used lu connection therewlth, 
are the North Chicago City Railway Company (hereinafter called the "North 
City Company") ; the North Chicago Street Rallroad Company (hereinafter 
called the "North Street Company") ; the Chicago West Division Railway 
(,'ompany (hereinafter called the "West Division Company") ; the West Chicago 
Street Rallroad Company (hereinafter called the "West Street Company") : 
the Chicago Passeuger Railway Company (hereinafter called the "Passenger 
Company") ; the West Chicago Street Rallroad Tunnel Company (hereinafter 
called the "Tunnel Company"); the Chicago Union Traction Company (herein- 
after called the "Traction Company"). 

Bach of said companies (except the Tunnel Company) for a number of years 
lias been a street railway corporation orgaiiized uuder the laws of Illinois, 
owning certain portions of the surface street railway Unes covered by the 
Ordinance. 

Prior to June 1, 1899, the North Street Company and the West Street Coni- 
jiany operated independcntly separate Systems of surface street raiiroads in 
the North and West Divisions of the City, respectively, wlth termini exteud- 
ing into the South Division. The Systems of the North Street and West Street 
Companies, respectively, cousisted In part of ail the Unes owned by the North 
City aud West Division Companies, respectively, but leased by tliem In Ma.v 
1886 and October 1887, respectively for the jjeriod of 990 years to the North 
Street and West Street Companies, ï-espeetively, and In part of extensions of 
those leased Unes under grants made by the City directly to the North street 
and West Street Companies, respectively. 

On June 1, 1899, the North Street and West Street Companies leased aud 
conveyed, for the period of the unexpired lives of the lessor companies, re- 
spectively, and ail extensions and renewals thereof, ail their propertles, fran- 
chises and rights (iueiuding said leased Unes) to the Traction Company, whieh 
thereafter, as lessee, operated them as one System until the appolntment of re- 
ceivors of the Traction Company in sald causes on April 22, 1903, since whlch 
time they hâve been operated as one System by said recelvers. As lessee the 
Traction Company was obligated to pay or renew ail notes, bonds and mort- 
gages of said lessor companies and not only to pay the rentals payable by the 
North Street and West Street Companies as lessees, respectively, of the 
propertles of the North Olty and West Division Companies, but also to pay as 
rentals to its lessors, the North Street and West Street Companies, respective- 
ly, amounts equal to dividends of 12% per annuni on the capital stock of the 
former and of 6% per annum on the capital stock of the latter. The leases 
to the Traction Company furtlier required that to secure performam* of its 
obligations as lessee, the Traction Company should deposlt such amouut of 
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cash or security as should be agveecl upon by tbe parties to be held subject to 
the conditions of a tripartite agreemeiit by which tlie sum of $10.000,000 in cash 
or in securities approved by the North and West Street Compauies, was re- 
quired to be deposited; the income of the fund to be paid to the Traction 
Company untll default in its obligations as lespee, and upon default sueh In- 
come and any of the principal thereunto needed to be appropriated and applied 
in equa! and ratable paynient and discharge of the debts and obligations as- 
sumed by the Traction Company. The leases to the Traction Company also 
provide that should stocks of corporations constitute part of the deposit, the 
trustée should vote them in accordance with the instruction of the Traction 
Company or, if requested by the Traction Company, should exécute a voting 
proxy to the person designated from time to timè by that company. Under 
the tripartite agreement there were deposited 20,000 shares and 32,000 shares, 
respectively, of the capital stocli of the North Street and West Street Com- 
panies, those shares being still held by the trustée under sueh agreement. 

The Unes of the System in the North Division were owned by the North 
City and the North Street Companles ; those in the West Division of the Citj' 
were owned by the West Division, West Street, Passenger and Tunnel Com- 
panles. Tbe cars of ail thèse différent Unes reach the business district of the 
City in the South Division between Van Buren Street and the main channel 
of the Chicago Kiver by running over the traclîs of some one or more of 
thèse eompanies. 

Thèse eompanies interested in the Street raihvay lines covered by the 
Ordinance hâve outstanding capital stock aggregating the par value of $57,- 
<i09,300, Of which $49,393,800 are held by the gênerai public and $8.305,500 
were oontrolled by some of the companles when the above mentioued leases 
were made, subject to pledge as securlty for certain of their obligations; the 
bénéficiai Interest in, and control of, sueh pledged stock having, under the 
leases, passed to the Traction Company, and in turn to its receivers. 

The indebtedness of ail those eompanies, including various bond issues 
with varying maturitles, aggregates $28,.'>92,126.58, exclusive of receivers' 
certifleates which aggregate $1,982,000, making the total Indebtedness $30.- 
.^>75,126.58. 

On April 22, 1903, the Guaranty Trust Company of New York brought three 
suits at law ia the Circuit Court of tlie United States, for the Northern Dis- 
trict of Illinois, against the North Street Company, the West Street Company 
and the Traction Company, respectively. On the same day tlie gênerai issue 
was flled in each case, issue was .loined, the jury duly waived and, upon trial, 
judgments were rendered against the respective défendants in those suits for 
.l;.")05,052.60, $270,440.00 and $318.690.00 respectively. ïhereafter, ou the same 
ûay, exécution having been awarded and returned, no property found, the 
(jtuaranty Trust Company flled its three separate judgment ereditor's bills in 
the Circuit Court of the United States, for the Northern District of Illinois, 
against the three judgment debtors, respectively, lu each bill praying for the 
uppointment of a receiver and in the bill against the Traction Company pray- 
ing that the rec-elvers take .possession of and operate the railways. In each 
case the judgment debtor was the only défendant. In each case the défend- 
ant Company filed its answer coufessing the bill and the court forthwith ap- 
pointed receivers with authprity in the case of the receivers of the Traction 
Company to operate the property under the order of the court. The receivers 
of the three défendant eompanies forthwitli qualifled and the eomi>anies there- 
upon transferred to them respectively ail tlieir properties, rights and frau- 
cliises, the receivers of the Traction Company taking i>ossession of the prop- 
erty in the custody of the Traction Company as lessee. 

Under an order of the court, entered ,Tuly 18, 1903, the receivers filed two 
aneillary bills, one against the City of Chicago, the West Division Company, 
the Traction Company and the West Street Company ; tlie other against the 
t^ity, the Ti'actlon Company, the North Street Company and tlie North City 
Company. On appeal from the decree entered in those aneillary suits bj- 
the Circuit Court, It was decided by the Suprême Court of the United States, 
(Blàir, et al., receivers, v. City of Chicago, 201 U. S. 400, 26 Sup. Ct. 427, 50 
h. Ed. 801) that the claim of the eompanies that they hiul a ninety-nine 
year franchise (extending to 1958) was whoUy unfounded and that the fran- 
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chises covering tlie Unes of the Nortli City Company In the North Division 
and their termini In the South Division with the possible exception of the 
WelJs Street line, absolutely expired in July 1903, and that the franchises 
covering most of the Unes of the West Division Company in the West Divi- 
sion and their termini in the South Division expired at the same time, snb- 
jeet, however, as to a portion thereof, to the right of the company to con- 
tinue opération until the City shonld purchase, at an appralsed value, the 
tangible property used in sueh opération. 

Of the unexpired franchises covering lines in the West Division the average 
life remaining after January 1, 1907, was slightly more than six years. Ont 
of a total mlleage of 30G.046 miles of track the franchises for 136.44 miles 
had absolutely expired ; the franchises for 70.35 miles were subject to be ter- 
mlnated at any time by the City upon six months' notice and purchase of the 
tangibles ; and the franchises for 99.256 miles had only a short perlod to run. 
The franchises covering the trunk lines and the terminais had elther absolute- 
ly expired or were subject to termination by the City on six months' notice 
and purchase of the tangibles. 

On June 30, 1906, in the flrst of the above entitled causes, and on July 23, 
1906, in each of the other of said above entitled causes, the Guaranty Trust 
Company of New York, complainant in each of those causes, flled an auiend- 
ed and supplemental bill makihg, in each case, parties défendant each and 
every person or corporation which had or claimed an interest in any of the 
property, rlghts or franchises of the original défendant therein. Service was 
had uix)n each défendant, and on March 2, 1907, ail défendants, who had not 
appeared, pleaded, answered or demurred, were duly def aulted, and each of 
said causes was still pending in court and undetermined when the pétition 
of the Railways Company was filed. Bach of the companies, except thé Tun- 
nel Company, before euumerated as being interested in the street railway 
lines covered by the Ordinance filed its answer to the amended and supple- 
mental bill in said causes, respectively. The North City Company and the 
West Division Company each filed in each of said causes a cross-bill asking 
that its rights and those of its mortgagees and stockholders be established 
against the North Street Company and the West Street Company, respective- 
ly, and against the Traction Company. 

AU said companies, by their aîiswers, and said North City and West Divi- 
sion Companies, also by their cross-bills, expressly surrendered, transferred 
and delivered to and vested In the court ail their properties, assets, fran- 
chises and rights to be administered, operated, sold, leased or otherwlse dealt 
with or disposed of as to the court might seem meet and proper and sub- 
mitted themselves and their properties, etc., to the jurisdiction of the court 
and undertook to abide by and carry out siich orders as the court might from 
time to time make concerning said properties, etc., or directing or concerning 
the exécution of any conveyance or any instrument affecting the title, lease, 
possession, user, dellvery or custody of the same. 

The amended and supplemental bill prayed, among other things, that the 
court appoint a recelver or receivers of the entire property, estate, interest and 
possession theretofore vested in the separate receivers of the Traction, North 
Street and West Street Companies ; that such new recelver or receivers be in- 
vested with power to utilize the Ineome and crédit of the properties as a 
unit in order to maintain, improve and operate them as a single System ; that 
the court marshal ail the assets of said respective companies and ascertain 
and enforce the several and respective liens and priorities existing on each and 
every part of said system ; that ail parties to the amended and supplemental 
bill be required to assert their rights, clalms or liens with respect to any 
part of said street railway system and be enjolned from enforeing any such 
lieu in any other court, and that in the event of the failure to pay, wlthin 
a time to be limited by the court, any claim or debt secured by lien upon any 
part of tfje property in the receivers' hands, the entire property to be sold in 
such manner as to the court might seem most effective not only to recognize 
the distinct and several rights of the varions lienors and mortgagees against 
parts of said estate, but also to préserve for the gênerai benefit the élément 
of value arising from the association of said parts into a single System capable 
of maintainhig the continuity of its opérations as a going concern and of rea- 
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sonably meeting the reouirements of public travel, and tliat tlie proceecis of 
sncli sale sliould be applied, first, to the satisfaction of the debts due to the 
creditors of said several corporations accordiug to their several rights and 
priorltles and the surplus, if auy, distributed among the stockholders as the 
court mlght direct. 

The Ordinance, passed February 11, 190T, as amended July 8, 1907, granted 
to the Railways Company for a period ending F'ebruary 1, 1927, the right 
to construct, niaiutain and operate the System of street railways in ail the 
streets in which liues o( street railway were being operated by the receivers 
February 1, 1907, the grant containing the followiug conditions and provisions: 

(a) A plan of reorganization and readjustment, approved by Judge P. S. 
Grosscup and Professer John C. Gray of Harvard Collège, should be promul- 
gated by September 14, 1907, which plan should offer opportunity to every 
person directly or indirectly interested In said street railway System, or any 
part thereof, to participate in the transfer to and the acquisition thereof by 
the Railways Company and to participate ratably and equitably in the beneflts 
of the new grant, provided that no right under the Ordinance should inure 
to the benefit of any such person except and only as he should accept and be- 
come a party to such plan. 

(b) By September 14, 1907, there should be deposited with a designated 
deposltary a specified number of shares of the capital stock of the eompanies 
interested in said street railway System, which shares with those owned by 
the companies and controlled by the receivers would constitute a majority 
of the stock of the varions companies and be used in carrying out the plan 
of reorganization and readjustment. 

(c) If hy September 14, 1907, the Railways Company should be in lawful 
]»ssession of said street railway System, it could then (but not otherwise) ac- 
cept the Ordinance and hâve three years wlthin which to perfect title to the 
property ; and the pétition of the Railways Company seeks such possession to 
enable it to accept the Ordinance. 

(d) The Ordinance required the Railways Company forthwith to improve, 
reconstruct, rehabilitate, extend and equip the System in accordance with the 
spécifications contained in the Ordinance and under the direction and certifi- 
cation of the Board of Supervising Engineers created by the Ordinance. 

Under the Ordinance the City bas the right to purehase the properties for 
$29,000,000, their value as appraised and fixed (for the purpose only of such 
purehase) plus any additions thereto hetween June 30, 1906, and February 1, 
1907, and to take the property subject to the lien for rehabilitation, for the 
cost of which, plus an agreed percentage representing contractors' profit and 
expense of fînancing, the Railways Company was authorized to issue bonds, 
to be secured by a mortgage which, as agalust the City or its licensee and ail 
persons ever haviug or claiming any benefit under the Ordinance, should al- 
ways be a flrst lien upon the entire street railway System and the franchise 
rights granted by the Ordinance. 

(e) From the gross receipts of the System there Is to be deducted ail ex- 
penses of opération, Including maintenance, repairs and renewals ascertained 
by an agreed method ; ail amounts contributed during the year and held in 
reserve under sections 16 and 18 for maintenance, repairs, and Personal In- 
jury claims ; ail taxes and assessments exclusive of City license fées ; salaries 
and expenses of the Board of Supervising Engineers; and a sum equal to 5% 
per amium upon the amount of the cash purehase price which the City would 
be obllgated to pay if it were purchasing the property for municipal opération ; 
the balance, representing the net receipts, to be divided, the City taking 55% 
thereof and the Railways Company retaining 45% thereof. 

(f) The Ordinance provides for a System of through routes to, from and 
over the Unes of the City Company and the Railways Company, and a system> 
of universal transfers as between ail the Unes of the two companies, except 
wlthin a certain small limited territory in the congested business district. 

(g) Simultaneously with the passage of the Ordinance a substantially lil^e 
ordinance was passed In favor of the City Company. In each of the two ordi- 
nances there was reserved by and given to the City the right to require the 
grantee in that ordinance to extend its Unes over the streets covered hy the 
other ordinance in case of nonacceptanee or forfeiture thereof, and to furnisb 
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whatever money should be required to purchase the physical property upon 
such streets of elther company so defaulting ; so that If the Railways Company 
fails to accept the Ordlnance the City may give to the City Company a fran- 
chise over ail the streets covered by the Ordinance to the Railways Company 
If as and when any franchises covering the same hâve expired and may re- 
qulre the City Company to extend Its Unes over the same and to furnish ail 
money needed to enable the City to exercise its right of purchase reserved wltb 
respect to some certain streets. 

The pétition of the Railways Company, after setting forth the eorporate 
and fiscal relations to eaeh other of the several companies interested in the 
Traction Oompany's system, and their franchise relations to the city, alleged 
that in view of said décision of the Suprême Court of the United States both 
the City Company and the Traction Company were at the mercy of the City, 
that it became and was necessary to obtain a renewed franchise ordinance,. 
which the City would not grant except upon the condition that the entire sur- 
face Street raiiway System in Chicago should be dealt with as a whole so that 
the City mlght be in a position to acqulre and operate the property for the 
beneflt of the publie; that on Ftebruary il, 1907, the City Council passed, and 
thereafter in due time the people by vote approved the ordlnances to the City 
Company and the Railways Company, respectively ; that the City Company 
has accepted Its ordinance ; and that the Railways Company as grantee in the 
Ordinance submlts itself to the jurlsdlction of the Court for the enforcement 
against It on the terms and conditions therein nanied, of its obligations under 
the plan of reorganization and the deposlt agreement in the Ordinance men- 
tioned and any order made upon the petitloner and accepted by it The péti- 
tion further allèges that the specifled number of shares of the stock of the 
varions oompanies interested has been deposlted with the depositary désignât- 
ed In the Ordinance ; that a plan of reorganization and readjustment in accord 
with the requirement of the ordinance had been presented to Peter S. Grosscu]) 
and John C. Gray for their approval thereof ; thât the petitloner is ready and 
^v'illlng upon approval of said plan to consummate the same; that the peti- 
tioner's negotjations for tlie funds i-equired for rehabilitation are ready to 
lie conclnded and the funds to be provlded by a sale of a sufflcient number of 
tKjnds authorized and secured by the rehabilitation mortgage authorized l>y the 
Ordinance as soon as the petitioner is vested with power to comply with the 
conditions made précèdent to its right to accept the Ordinance ; that it is ab- 
solutely essential to the conservation of the interests of ail the parties interest- 
ed in the Traction Company's System that the petitioner be invested with 
iawful possession of ail the Unes of street raiiway operated by the receiverg 
of the Traction Company February 1, 1907. 

The petitioner theu prays "That the court by proper orders will (1) order 
and direct its receivers herein to surrender and délirer to It, its lessees, suc- 
cessors and assigns, and wlU invest It, with the fuU and lawfuI possession of 
ail the Unes of street raiiway operated by said receivers on February 1, 3907. 
with ail the plant and equlpment In use on or in connection with said Unes 
at the time of such dcllvery, and (2) udjudge and decree that the petitioner has 
power and authority (a) to comply with the provisions of the Ordinance with 
respect to the opération, maintenance, extension, reconstruction, te-equipment 
and improvement of said railways, (b) to malie from the receipts thereof ali 
the deposits, and payments requlred by the provisions of the Ordinance to be 
made from such receipts, (c) to transfer to the city, or its llcensee or uominee, 
ail such possession, rights and powers in aceordance with the provisions of 
the Ordinance In that behalf, (d) to exécute the bonds and mortgage above 
referred to and to charge a flrst lien upon the said property and the posses- 
sion thereof and otherwise, ail as in said form of mortgage set forth, to the 
ends, for, the amounts and for the purposes in said form of mortgage set forth 
or authorized thereby, (e) to accept the said, Oi'dinauce and to comply with 
each and every of the terms, conditions and provision thereof but for the use- 
and beneflt of the beneficlaries who bave accepted or who may hereaf ter, ac- 
cept In aceordance with and subject to the provisions thereof, the aforesaid 
Plan and the Agreement tl^erein referred to, and (f) generally, and from time 
to time, to do each and every act and thing in and by the said Ordinance and 
Deposlt Agreement requlred on its part, in order to fully and completelj' in- 
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vest it with ail the rights, consent, permission, authority, grants, privilèges 
and beneflts in the Ordinance mentioned, or to follow tlierefrom or from any 
ordinance amendatory tliereot or supplemental thereto, ail upon such reason- 
able and proper terms and conditions as to the court may seem meet and 
proper in the premises." 

Much évidence was heard in support of the allégations of the pétition, but 
the main issue, raised by the answers filed by the trustées in varions mort- 
gages of the companies interested in said street raiiway System and by others, 
was as to the jurlsdictlon and power of the court to surrender or deliver pos- 
session of said Street raiiway property to the petitioner, the Eailways Com- 
pany. 

George W. Wickersham, L. C. Krauthoff, and Frank Hagerman, 
for appellee Chicago Raihvays Company. 

GROSSCUP, Circuit Judge. Under the bills in thèse cases, re- 
ceivers were appointed, who, for four years now, under the direction 
of the court, hâve been operating the properties. The history of the 
cases, up to April, 1906, is fuUy set forth in Blair v. City of Chicago, 
201 U. S. 400, 26 Sup. Ct. 427, 50 L. Ed. 801. Since that time, by 
amended and supplemental bills and answers, the contre], custody and 
disposition of the properties, as street raiiway properties, hâve been 
expressly surrendered to the court by the companies. 

The pétition under considération is by the Chicago Railways Com- 
pany; and it asks that the Chicago Railways Company be put in pos- 
session of the properties of the several street raiiway companies nam- 
ed, in accordance with the terms of an ordinance of the city of Chicago 
passed Feb. llth, 1907 ; which ordinance granted to the Chicago Rail- 
ways Company, for thé term of twenty years from Feb. Ist, 1907, the 
right to construct, maintain and operate, over the streets of Chicago, a 
street raiiway covering the présent Unes of the Union Traction Com- 
pany, lessee. 

The ordinance provides that the Chicago Railways Company shall 
not hâve the right to accept it unless at the time of acceptance cer- 
tain specified numbers of the shares of said Chicago Union Trac- 
tion Compan}^ North Chicago Street Railroad Company, West 
Chicago Street Railroad Company, North Chicago City Raiiway 
Company and Chicago West Division Raiiway Company shall 
hâve been deposited with a named trustée in token of approval of 
the ordinance, that is to say, under a deposit agreement in form 
substantially like the one annexed to the ordinance ; and unless also, 
at the time of the acceptance, the Chicago Railways Company shall 
be in lawful possession of the Unes of the Chicago Union Traction 
Company "with power and authority to comply with the provi- 
sions of this ordinance with respect to the opération, maintenance, 
extension, re-construction, re-equipment and improvement of said 
railways and to make from the receipts thereof ail the deposits and 
payments required by the provisions of this ordinance to be made 
from such receipts, and with power to transfer to the City, or its 
licensee, ail such possession, rights and powers in accordance with 
the provisions of this ordinance in that behalf hereinafter set forth." 
The' ordinance, as amended, provides further that ail rights under 
it shall cease and détermine unless by September 14, 1907, there be 
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formulated a plan of re-organization and re-adjustment of tlie several 
intéreSts involved in thèse lines approved by certain persons there- 
in named, — the conception of such ordinance being that so far as 
possible the interests of the old conipanies be transplanted to the 
new. 

The stockholders of thèse conipanies are in a situation now, under 
the terms of the ordinance, to accept the same; and such plan hav- 
ing now been approved as provided for, the question presented by the 
pétition is, shall the properties be furned over accordingly? 

No interest of any conséquence, so far as I hâve heard (the 
stockholders and creditors really dissenting holding very small 
amounts) dispute the business necessity of the order asked. The 
whole discussion at the hearing, so far as it v^as a discussion at ail, 
revolved about the question of power — the povver of the court to 
do this confessedly necessary thing. On the question thus pre- 
sented there are abundant analogies in the cases in the books, but 
nothing that can be called a précèdent. And being without préc- 
èdent, to be rightly judged, the peculiar facts that constitute this 
case must be rightly compreheqded. 

For the purposes of street railway opération, the city of Chicago, 
spreading out into the country like a fan, from the business center 
immediately adjacent to the lake, fell naturally into three subdivi- 
sions, the north, the west, and the south sides, respectively. In 
1886 and 1887, the street railway Systems on the north and west 
sides were still horse railways — the cars, the barns, and much of 
the tracks being adapted only to horse railway purposes. At that 
time the city had a population of over three quarters of a million; 
in every direction its population was pushing- out; from every quar- 
ter came demands for extensions and better methods; the south 
side, the companion System, already had a successful cable system ; 
and the alternative put up to the north and west side companies, 
including the Passenger Railway, by the very nature of their ob- 
ligation to the public was, either to undertake a readjustment of 
their lines to the requirements of the times, or to make arrange- 
ments with others who would perfect such readjustment; for no 
public utility of this character can rest upon the purely private 
right of standing still or going forward as it may choose ; the na- 
ture of the undertaking and the obligation to the public détermine 
that it cannot stand still-r-that it must go ahead. 

In this situation of affairs, the North Chicago City, the West 
Division, and the Passenger Railway chose to turn over their 
holdings to two new companies, the North Chicago Street Rail- 
road, and the West Chicago Street Railroad, taking, for the future, 
stipulated dividends on their stock, and guaranties of their bonds 
and lending to the new companies the financial crédit of the old, 
for the purposes of new bonds and other obligations ; and under 
this arrangement, involving as it did the issue of many new secu- 
rities, and followed as it was in 1899 by the consolidation of the 
properties in the Union Traction Company, bas corne the system 
of railroads that is now in the custody of the court, and the séries 
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of securities that are involved in the question presented by this 
pétition. 

This System of railways, on its pliysical side, is différent from 
any case in the boolcs ; for unlike the private rights of way of the 
steam railroads that hâve gotten into the courts for reorganization, 
the so-called rights of way of this System are mère permissive 
grants, that having been extended, from time to time toward the 
outlying districts, now présent on the map the appearance of zones 
— in the nearer zones most of the rights already expired, and in the 
outer zones the rights liaving varying periods still to run. 

Then, too, in the matter of the lien of spécifie securities upon 
spécifie property, this case is différent from what appears ordi- 
narily in the books; for hère, as already indicated, the older prop- 
erties hâve been almost wholly replaced by the nev^rer, and what is 
left of the older is bound up with the newer, as realty and equip- 
ment, in a single united System. And parties buying the securities 
of such corporations, take them with imputed notice that the prop- 
erty covered, whether it be real estate or personalty, is part of a 
System — a System that in the very nature of things must continu- 
ally be replacing the old with the new — adding, discarding, fusing, 
until in many instances the original identities are ail but lost. 

But marked as thèse différences are, they are not the chief consid- 
érations that distinguish this case from preceding cases. In nearly 
ail the cases in the books, the right of way is a permanent right — 
aS permanent a part of the property as a whole, as is the roadbed 
itself — and dépendent on no negotiation from time to time with 
the public for renewals. Hère there is no roadbed ; there is no per- 
manent right of Vi?ay ; there is, except in the extrême outer zones, 
no right of way at ail. What the court as custodian of this property 
has from the city, is only an ofïer of a right of way — an ofïer that 
if accepted, will give to the property immediately, as a going con- 
cern, a value of upwards of thirty millions of dollars; but rejected, 
would leave the property with only its junk value, possibly not 
one-half the sum named. Ordinarily the présence of such a con- 
sidération would détermine, by its own logic, the question of pow- 
er; for it is almost unthinkable that a court of chancery, charged 
with the conservation of property, and exercising power therein 
as broad as the power of ownership itself, is powerless to accept 
for the owners what the owners, in the exercise of ordinary business 
sensé, would not hesitate to accept — is powerless to accept life ; 
but bound, by the narrow technicalities of the law, to take for its 
wards only a sentence of death. 

But notwithstanding this there are those who oppose this mo- 
tion, professing that they do not accept the facts as stated — profes- 
sing a confidence that in some way thèse companies could succeed 
in holding on to the streets they now possess, though the law does 
not give them the right of such possession. Thèse people, it seems 
to me, overlook, or seek to hâve the court overlook, what every 
man carefuUy seeking information in the history before the court 
cannot help but see. Had the history of the street railways been 
différent from what it was; had the chief promoters, in the dispo- 
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sition of the earnings, donc what was at one and the same time 
their duty to the stockholders, and their dnty to the public; had 
the corporation policy of Illinois not been wholly indiffèrent to what 
became of both stockholders and public after the corporate charters 
were issued, the outlook might be différent. But that is not the 
history before the court. The history before the court shows a 
great fortune to a promoter, leaving a broken down System in the 
hands of those who hçld the bag; the public indignant; the public 
determined that such a thing shall not occur again. And in the 
face of thèse facts, it seems plain enough to me that an offer more 
favorable to the companies, and less guarded than the one embodied 
in the ordinance to the Chicago Railways Company, ought never to 
be expected, for the sufficient reason, if there were no other, that 
an ordinance more favorable and less guarded ought never to be 
granted. 

What, then, in the présence of this situation, ought the court to 
do on the pétition presented? To obtain just such an offer as this — 
an offer that safeguards the public interest at the same time that 
it puts into the new arrangement ail the interest of the old, big and 
little, on the basis of the old — the court, and those aiding it, hâve 
for four years now patiently waited and faithfully worked. To 
be ableto obtain such an offer the court refused the demand of 
one set of stockholders that forfeitures should be declared, and the 
suggestion of another that the properties should go to the auction 
block, because, as things looked to the court, a forfeiture would be 
a means whereby one set of stockholders might recoup some of 
their losses out of the other, and to sell the properties at auction 
would hâve put it in the power of the big interests to recoup their 
losses out of the little. To obtain this offer the court, and those 
aiding it, hâve gone through misunderstandings, criticism — private 
interestsnot always generous or just, and public opinion not always 
discriminating — trying faithfully to hold the bow of the ship into 
the face of the storm until the storm should subside. And with 
this offer at last obtained, a safe port is at last in sight. Should 
that port be now rejected merely because no précèdent can be 
found for the last act of piloting that is needed? To my mind con- 
duct like that would be the suppression of good business sensé — 
the surrender of equity, in its broadest sensé and broadest power, 
to a possible légal fetish. I do not feel called upon, by anything 
yet called to my attention, to make such surrender. The situation 
confrontihg me calls much more convincingly that the court take 
the responsibility of creating a précèdent. This is made less dif- 
ficult by the fact that the order asked for will not eut off any dis- 
senting bondholder or creditor from any of his légal rights under 
the mortgage or under the law — the order reserving to such bond- 
holders or creditors, as elect to hâve their légal rights further than 
come in under this plan, full opportunity to prosecute the same, by 
foreclosure or otherwise, the same as if the order were not entered. 

The conscience of the court satisfied that the order ought to be 
entered, and the judgment of the court satisfied of its power to enter 
the order, the form that the order shall take, whether the lavvful 
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possession to be lodged in the pétition, the Chicago Railways 
Company, shall be by lease, or by operating agreement, or in some 
other way, is only a matter of ways and means, the legitimacy 
-oî which is to be determined only by their adaptability to the pur- 
pose intended. 



MERCHANTS' LOAN & TRUST CO. et al. v. CHICAGO RYS. CO. (three 

cases). 

(Circuit Court of Appeals, Seventli Circuit. September 7, 1007.) 

Nos. 1,415-1,417. 

1. R.MLROADS—FORECLOSUBE OF IjIENS— POWER OB' COURT TO DlSPI.ACE. 

A court wliicli lias by Its receivers taken possession, of railroad prop- 
erty, of eltlier steam or street railroad companies, bas no power to dis- 
place vested coiitract liens thereon except in favor of the eomparatively 
small clainis for operating expenses which under the rule of the Svipreme 
Court are entitled to équitable priority or similar clalms represented by 
receivers' eertiflcates issued to keep the property in opération or in 
operative condition. 

2. Street Railboads— Reorganization Scheme. 

A court is without power to direct its receivers in possession to lease 
the properties of street railroad companies, having more or less relation 
to eac-h other, for a tenu of years to a single reorganized company, and 
to authorize such company to issue mortgage bonds to an indeflnlte but 
necessarily large aniount to cover the cost of replaeing, re-equipping, ex- 
tending, and iniproving the properties under the direction of a board of 
engineers representing the clty and not the owners, and to malce such 
mortgage a flrst lien, over the objections of prior mortgagees whose liens 
are thereby displaced. 

Appeals from the Circuit Court of the United States for the North- 
«rn District of Illinois. 

Thèse api>eals were taken from the order entered the 12th day of August. 
1907, in the matter of the pétition of the Chicago Railways Company filed 
in the three cases of the Guaranty Trust Company of New York, one against 
the Chicago Union Traction Company et al., anotlier against the North Chi- 
cago Street Railroad Company et al., and the third against the West Chicago 
Street Railroad Company et aL, reported in 158 Fed. 913. The order entered 
by the Circuit Court contained thèse spécifie findings: 

And it appearing to the court that the rights of the owners of a large por- 
tion of the Unes of street railway operated by the receivers of the Chicago 
Union Traction Company under ordinances from the clty of Chicago liave ex- 
pired, that the rights of a considérable portion of said Unes wlll expire from 
time to time at short lutervals from and after March 1, 1908, and that the 
rights with respect to a considérable portion of said Unes are subject to be 
terminated by the city at any time on six months' notice and upon purehase of 
the tangible properties of said companies, respectlvely ; 

And it further appearing to the court that the said properties are and hâve 
been for several years past so commingled and connected that it is impractica- 
ble to separate them without great loss to ail parties m interest ; 

And it further appearing to the court that Chicago Railways Company has 
promulgated a plan of reorganlzation and readjustment in accordance wlth 
the provisions of the ordinance of the city of Chicago passed on February 11, 
1907, under which plan an opportunity is conferred upon each individual hold- 
er of a direct or indirect interest in or lien upon said property, franchises, or 
clalms, or any part thereof. or of any rlght, (flaira, or demand as creditor, or 
otherwise, entitled to enforcement against such property, franchises, rights or 
cJaims, or payable ont of any part thereof, to participate in the transfer of 
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sald property, franchises, riglits, and claims to and the acquisition thereof by 
tlie said company, and to reeelve sueli stocks, seeurlties, or other benefits as 
said plan of reorganizatlon and readjustment niay provide, on the tenus and 
conditions in said plan set fortli, whicli plan bas been approved by Peter S. 
Grosscup and by John C. Gray, In accordauce witb the provisions of the de- 
posit agreement annexed to said ordinance marked "Bxhiblt D" ; copies of 
whieb ordinance, plan, and approval bave been flled witb tbls court in thèse 
causes ; 

And it appearing to tbe court that unless said plan and agreement be availed 
of, and the Chicago Railways Company be vested vs'ith possession of the 
lines of street railway above referred to on or before the 15th day of Septem- 
ber, 1907, the right to avait of sald ordinance wili terminate, and great loss 
will ensue to tbe holders of ail liens upon, claims against, or Interests in the 
said property, and that in view of sucb exigency this order should be made ; 
And It further appearing to the court that ail of tbe said lines of street rail- 
way and the property connected tberewith are held and operated under stat- 
utes of the state of Illinois and ordlnances of tbe city of Chicago, subject 
to the obligation that adéquate street railway transportatiou and service shall 
at ail tlmes be furnlshed tbereby to the public, and that the rights of ail of 
the parties to this cause and of tliose claiming by, througb or under them, 
respectively, are held subject to sucb obligation ; 

And it further appearing to the court that tbe présent condition of the said 
lines of street railway and their equipment and the property connected tbere- 
with is not sueh as to enable adéquate street railway transportation and serv- 
ice to be rendered to tbe public by means of the said street railways, or any 
part thereof, and that unless sucb adéquate street railway transportation and 
service is promptly and contlnuously rendered, the right to maintain and 
opéra te the sald lines of street railway will be terminated to the great loss 
and injury of ail of the parties to this cause and of ail those who clalm by, 
througb, or under them, or any of them ; 

And it further appearing to the court that, in order to enable the said lines 
of street railways and property to be so maintalned and operated as to furnish 
adéquate street railway transportation and service to the public, it will be 
necessary to reconstrucf, re-equip, and rehabllitate tbe said lines, and in gên- 
erai to comply witb tbe provisions of the ordinance of the city of Chicago pass- 
ed on February 11, 1907, to the Chicago Kailways Company, in respect tbereto ; 
And it further appearing to the court that it is impossible to procure the 
necessary means to enable the said street railway System to furnish adéquate 
street railway transportation and service to the public, except by procuring a 
loan of sufficlent funds to pay the cost of necessary construction, reconstruc- 
tion, equipment, re-equipment, extensions, and additions, and that sucb mon- 
eys can only be obtained by means of a loan secured by a lien superior to tbe 
liens of ail and every the existing mortgages on said System of street railways, 
or any part thereof, and to ail and every the liens now existing upon the said 
System of street railways, or any part thereof, in favor of any party to any 
of tbe above-entitled suits, or those claiming by, througb or under any sucb 
party ; 

And it further appearing that there hâve been deposited witb the Chicago 
Title & Trust Company, as trustée, under the provisions of said ordinance and 
of I3xhibit D tbereto attached, the following numbers of shares of the capital 
stock of the following companles, respectively, to wit: 

Nortb Chicago City Railway Company 1,773 shares 

Chicago West Division Railway Company 4,409 " 

West Chicago Street Railroad Company 80,087.50 

Nortb Chicago Street Railroad Company 49,508.20 

Chicago Union Traction Company, preferred 109.158 " 

Chicago Union Traction Company, coninion 158,244 " 

Following thèse tindings the vital provisions of tbe order are in paragraphs, 
1, 3, 4, 5, and 7 thereof, reading as follows: 

1. The receivers heretofore appointed In this cause shall forthwith exécute 
and dellver uuto Chicago Railways Company, in form to be approved by tbis 
court, a lease of ail of the lines of street railway operated by the receivers of 
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Chicago Union Traction Company on February ], 1907, with ail tlie plant and 
équipaient at said last-mentioned date or at the présent time in use on or In 
connection witli the said Unes o£ Street railway, wliereby the Chicago Kailways 
Company shall be vested with the lawful possession of ail of said Unes of 
Street railway together with ail the said plant and equipmeut, to hâve and to 
hold the same from the day of the date hereof until the 2d day of Februarj', 
1927, unless and until prior to said date said Unes of street railway, plant, and 
equlpment shall be sold pursuant to decreos of this court, or final decrees in 
said causes are entered without sale, and in case of such sale until delivery 
of possession thereof to the purchaser thereof pursuant to a decree or decrees 
of thls court conflrnilng such sale, upon the terms, eovenants, and stipulations 
to be contained in said lease as hereinafter provided. And It is further or- 
dered, adjudged and decreed that upon the delivery to and acceptaiice of said 
Unes of railway and plant and equipment by said Chicago Bailways Company, 
the said Chicago Railways Company shall be and is hereby authorlzed, em- 
powered, and dlrected to comply with eacli and every of the provisions of the 
said ordlnance of the city of Chicago passed February 11, 1907, with respect 
to the opération, maintenance, extensions, reconstruction, re-equiinneut, and 
improvement of said railways, holding the receiverg appolnted in each of the 
above-entitled causes harmless from any liability arising therefrom, and to 
do and perform ail the things requlred of said liailways Comjmny by said ordl- 
nance, includlng the making from the receipts of the demised property ail the 
deposits and payments requlred by the provisions of the said ordlnance, In con- 
sideri.tion of which, among other things, said Railways Company shall be en- 
titled to collect and recelve the toUs and Income of the dernised property ; 
and said Chicago Railways Company Is hereby further empowered to transfer 
to th > clty or its licensee the lawful rwssession of said street railways and 
proptrty as provided in said ordlnance, together with ail the rights and 
powei s of the said Chicago Railways Company In or connected with said street 
railw lys In property In accordance with the provisions of the said ordlnance 
in thî t behalf. And the receivers heretofore appointed in each of the above- 
entitl >d suits are hereby ordered to surrender and deliver to the Chicago 
Raih^ays Company Immedlately upon the exécution of the said lease the pos- 
sessioQ of ail of the said Unes of street railway, plant and equipment embrac- 
ed in the said lease, whereupon said conipuny shall be vested with the lawful 
posseission of ail the Unes of street railway operated by the receivers of the 
Chicago Union Traction Company, on February 1, 1907, with ail the plant 
and equipment in use on or in connection with said Unes at the finie of said 
accep:ance, with power and authority to comply with the provisions of said 
ordin mce with respect to the opération, maintenance, extension, reconstruc- 
tion, re-equipment, and improvement of said railways, and to make from the 
receipts tliereof ail the deposits and payments requlred hy the provisions of 
said )rdiiiance to be made from such receipts, and with power to transfer to 
the c ty, or its licensee, ail such possession, rights, and powers in accordance 
with the provisions of said ordlnance. 

3. And it is further ordered, adjudged, and decreed that, for the cost (so 
certlt.ed) of such construction, reconstruction, equipment, re-equipment, exten- 
sions and additions, includlng the pereentages under section 7 of said ordl- 
nance speclfled, whether or not the same be represeuted by bonds or obligations 
held, negotlated or sold by said Chicago Railways Company or in accordance 
with the provisions of said section 7 of said ordlnance, a lien in accordance 
with the provisions of said ordlnance shall exist upon ail of the said property 
constituting the said System of street railways embraced in said lease in favor 
of th i said Chicago Railways Company, its successors and assigns, which lien, 
as against ail parties to thls cause and ail parties clalming under them, or any 
of tliem, or under any order or decree hereafter made herein, and any and 
ail oiher persons having or clalming to Imve any interest or benefit under the 
said ordinance, shall at ail times be deemed and recognlzed to be a first lien 
upon the said entlre street railway System, subject however to the provisions 
of said ordinance. 

4. And it is further ordered, ad.1udged, and decreed that the said Chicago 
Raibrays Company, for the purpose of securlng payment of moneys borrowed 
by it to defray the said cost of such construction, reconstruction, equipment, 
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re-equipment, extensions, and additions to said System of street railways, re- 
quired by said ordinance passed February 11, 1907, including the percentagea 
in section 7 o£ said ordinance mentioned, to an amount not exceedlng the 
amount certified by the said board of supervising engineers in accordance witb 
the provisions of section 7, may issue its bonds or obligations, bearlng inter- 
est at a rate not exceedlng 5 per cent, per annum, payable semtannually on 
the Ist days of February and August In eaeh year, maturiug not earlier than 
20 years after the passage of the said ordinance, in dénominations not less 
than $S00 each, redeemable at par and accrued interest after published no- 
tice on any day appointed for the payment of Interest, and may secure the 
payment of such bonds or obligations by a mortgage or deed of trust executed 
in compllance with the provisions of the said ordinance, and approved as 
therein provided, which mortgage shall constltute a flrst lien upon tlie said 
entlre street rallway System to the amount of the said bonds or obligations 
Issued in accordance with the provisions of section 7 of said ordinance, and 
in addition thereto to the amount certified by said board of supervising en- 
gineers (Including said percentages) which shall not be represented by bonds 
and obligations as aforesaid, for which last-mentioned amount a lien in 
favor of the company is created by said ordinance, and which mortgage as 
against ail parties to this cause and any and ail other persons having or 
clalming to bave any interest or beneflt luider the said ordinance shall at ail 
times be deemed and recognized to be a flrst lien subject to the provisions of 
the ordinance upon the entlre street railway System, plant, and equipment 
so leased unto said Chicago Kalhvays Company, superior to the liens of ail 
and every the existing mortgages on said System of street railways, or anj- 
part thereof, and to ail and every the liens now existing upon the said System 
of street railways, or any part thereof in favor of any party to any of the 
above-entitled sults. 

5. And it Is further ordered, adjudged, and decreed that, in further con- 
sidération of the covenants and agreements contained in said lease, the said 
Chicago Eailways Company shall account for and settle with the city of Chi- 
cago with respect to the tolls and income of the demised preniises in accordanee 
with the provisions of the said ordinance. 

And it Is further ordered, adjudged, and decreed that ont of that portion 
of the tolls, recelpts, and income of the demised promises remainlng after 
providing for the payment of the flrst mortgage bonds of the Eailways Com- 
pany issued as above authorlzed, and after malilng the deposits and payments 
requlred by the ordinance, which the Railways Company is entitled under 
the provisions of said ordinance to retaln, said Eailways Obmpany shall, froni 
time to time when and as requlred by the court, account for and pay over any 
portions of said remainlng income to which it may be adjudged that any party 
to either of the above-entitled causes is entitled. 

7. And it is further ordered, adjudged and decreed that ail parties to this 
cause and ail parties clalming under tbem, or any of them, or any order or de- 
cree beretofore or hereafter made herein, thelr respective agents, attorneys, 
or other représentatives, are hereby enjoined and restrained from in any wise 
Interfering with the possession by the Chicago Railways Company of the said 
System of street railways and appurtenant property under said lease and pur- 
suant to this order, or with the dolng by said Chicago Railways Company of 
any of the acts herelnbefore referred to and authorlzed. 

The court retalns the power and jurisdictlon to in this cause fix, détermine 
and adjudicate the rlghts, liens, claims and Interests of any person or persons, 
corporation or corporations, in and to said railways and property ; provided, 
however, that the lien hereinbefore authorlzed to be created with respect to 
moneys borrowed or expended for the purpose of the rehabilitation of the said 
propertles shall at ail tlmes be recognized as prlor and paramount, subject, 
however, to the provisions of said ordinance, to any rlghts or claims of any 
persons who now are or hereafter may become parties to this cause, and 
any persons clalming under any such party or under order or decree bereto- 
fore or hereafter entered Iierelii, upon ail of the property constituting any 
portion of the said System of street railways and appurtenant property, and 
any sale of the said property hereafter made shall always be subject to such 
prior and paramount lien of the said mortgage. 
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Thla order and ail rlghts taken thereunder are without préjudice to the 
Btatutory lien reserved In car trust agreeinents under the ordiers of August 3. 
1904, and January 8 and 30, 1907. 

Frank H. McCulloch, Horace Kent Tenney, Frank H. Scott, Julien 
T. Davies, A. M. Breitler, John R. Montgomery, Charles H. Aldrich, 
Henry Crawford, and James Hamilton Lewis, for appellants. 

W. W. Gurley, George W. Wickersham, Frank Hagerman, and 
John M. Harlan, for appellee. 

Before BREWER, Circuit Justice, and BAKER and SEAMAN, 
Circuit Judges. 

BREWER, Circuit Justice. Public interests, the necessity of a unity 
of opération and control of the street car System in North and West 
Chicago, are the stress of the argument in favor of the order of the 
Circuit Court. Section 38 of the ordinance, as well as the statements 
of counsel, make against this contention, inasmuch as there is by that 
section given to the company that has the ownership of the south side 
property the right to proceed into the north and west side, and thus 
establish a unified System for the entire city. It becomes, therefore, 
more a question of private rights. 

I think I may say for ail of us — of course, I speak with a little hésita- 
tion in view of my limited knowledge of the conditions — that the ordi- 
nance tendered by the city was reasonable and fair, and that as a busi- 
ness proposition it would hâve been wise for ail parties to accept it; 
but the court does not make contracts for parties. It deals with légal 
rights, as the parties hâve, by contract, made them, and although it 
may believe that a party insisting upon those rights is probably, or 
even certainly, bound to sufïer loss, yet while he insists it must protect 
him in bis insistence. There is no wide discrétion vested in the chan- 
cellor which permits him to disturb contract rights — rights of property. 
This question has been before the Suprême Court more than once, and 
as was said in the case of Kneeland v. American Loan Co., 136 U. 
S. 97, 10 Sup. Ct. 953 (3é L. Ed. 379) : 

"The appointment of a recelver vests in the court no absolute control over 
the property, and no gênerai authority to displace vested contract liens. Be- 
cause in a few speclfled and limited cases this court has declared that un- 
secured clalms were entitled to priority over mortgage debts, an idea seems to 
hâve obtained that a court appointing a receiver acquires power to give 
such préférence to any gênerai and unsecured clalms. It has been assumed 
that a court appointing a recelver could rlghtfully burden the mortgaged 
property for the payment of any unsecured indebtedness. Indeed, vve are ad- 
vlsed that some courts hâve made the appointment of a receiver conditlonal 
upon the payment of ail unsecured indebtedness In préférence to the mort- 
gage liens sought to be enforced. Can anything be concelved which more 
thoroughly destroys the saeredness of contract obligations? One holding a 
mortgage debt upon a railroad has the sanae right to demand and expect of 
the cpurt respect for his vested and contracted priority as the holder of a 
mortgage on a farm or lot. So, when a court appoints a receiver of railroad 
property, It has no right to make that reeelvershlp conditional on the pay- 
ment of other than those few unsecured clalms, which, by the rulings of this 
court, hâve been declared to bave an équitable priority. No one is bound to 
sell to a railroad company or to work for it, and whoever has dealings with a 
Company whose property la mortgaged must be assumed to bave dealt with it 
on the faith of Its Personal responslbility, and not In expectation of subse- 
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quently displacijig tlie priority of tlie mortgage liens. It is tbe exception and 
not the rule that such priority of liens ean be cUsplaced. We empliasize tbls 
faet ci: tlie sacrecluess of contract liens, for the reasou tliat there seenis to be 
growing an Idea that the chancellor, in the exercise of his équitable powers, 
has unlimited discrétion in this matter of the disijlacement of vested liens." 

Now, undoubtedly, it is true that when a receiver is appointed of 
raiiroad properties, street car or steam railroad, there is power vested 
in the court appointing to, under certain conditions, authorize the is- 
sue of receiver's certificates and those certificates are sometimes given 
priority over mortgage liens. But, notwithstanding I am forced to 
admit there hâve been some exceptions in the action of trial courts, 
the rule in the Suprême Court, emphasized in this case, is that no seri- 
ous disturbance can be made of contract obligations or priority. The 
amount of receiver's certificates is generally small in comparison with 
the value of the property concemed. In this case it appears that 
$823,000 of receiver's certificates are outstanding. Probably the con- 
dition required that something should be donc to keep the plant in 
vi^orking, serviceable condition, and that amount is, relative to the 
value of the entire system, not large. 

But the case before us involves something more. We cannot rest it 
upon the theory of de minimis, a trifling matter. We hâve studied, 
each one of us separately, the plan of reorganization, the order of 
the court, and the ordinance, and it seems to each of us that it inter- 
fères most materially, substantially, to the destruction of vested con- 
tract liens. There are some $13,000,000 mortgage bonds — I may not 
be right as to the figures, but there is at least that amount — secured 
by definite contracts upon spécifie property. This order does not pro- 
vide for displacing, slightly, the priority by the issue of a minor sum 
in receiver's certificates, but it takes the whole body of thèse contract 
obligations and puts them below a mortgage of from $12,000,000 to 
$15,000,000. It may be wise, and I think we agrée that it is, that this 
bond issue be made and that this railway System be unified and im- 
proved, as contemplated in the ordinance; but it is not for the court 
to assume the power to compel, because it belièves that it is wise and 
good business. Parties hâve vested rights. Let me put the case this 
way : 

Supposing the Législature of Illinois had passed an act providing for 
the displacement of thèse mortgage liens and giving in place thereof 
only security upon the property as it shall be perfected, and then sub- 
sequently to the $12,000,000 mortgage. Would the court, if the valid- 
ity of that action of the Législature were before it, say that it was 
within the scope of législative power thus to disturb priority of liens, 
and would the court sustain the act upon the theory that it believed 
the Législature was acting wisely, that it was a good business solu- 
tion of a difficult situation? Parties hâve inhérent and sacred rights 
of property which cannot be disturbed, except under the law of emi- 
nent domain, or some provision of that kind, and then compensation is 
made. It does not lie in the power of the Législature, or in the power 
of the courts, to materially alïect the liens, either in the property upon 
which they rest, or their priority. Of course, thére can be no question 
about this. It appears from the discussion that this whole scherae is 



MERCHANTS' LOAN & TRUST CO. V. CHICAGO RTS. CO. 929 

predicated upon the fact that the physical condition of the city rail- 
way System on the north and west sides is poor; that it needs im- 
provement ; that the interests there are conflicting ; that franchises are 
expiring, or hâve expired; rights are mingled and perhaps confused; 
and the order proceeds upon the theory that it is best for ail that thèse 
separate Hens and separate corporate interests shall be merged in one 
corporation, whose duty it shall be to borrow money enough to put 
the physical property in good condition. Now, that may be a wise 
business proposition, and if the court had power to take hold of thèse 
things and do for the people, who are mortgage bondholders, that 
which it thinks best for them, we might hâve no hésitation in sustain- 
ing this ; but every man in this country décides questions in respect 
to his own property for himself. L,ife, liberty, and the pursuit of hap- 
piness are guaranteed to each one. They are inaliénable rights, and 
although a man misjudges what is best for him, that fact gives no court 
the right to compel him to act otherwise. 

In this connection, one matter deserves notice, and that is that the 
scheme implies the destruction of much of the property as it now ex- 
ists and the replacing it with structures adapted to new conditions. In 
that respect it differs from many issues of receiver's certificates, espe- 
cially those of large amounts, which hâve been merely for the purpose 
of adding something new to existing property. This rehabilitating 
mortgage, and it can certainly stand in no higher position than receiv- 
er's certificates, is not simply to raise money for additional lines, ex- 
tension of the System, but largely for the replacement of the présent 
structures with something new and better. In other words, to no small 
extent the property mortgaged is destroyed, and new property put 
in its place, subject to a prior lien. 

This rehabilitating mortgage is not in terms limited in amount. It 
is limited, however, by the fact that the moneys to be borrowed are to 
be expended in the improvement of the unified system, and it is a fact, 
too, as stated by counsel, that a committee representing the city, a 
board of engineers I think he called it, has jurisdiction over the amount 
and character of the improvements. Now, what does that mean? It 
means that those improvements are not made according to the judg- 
ment of the bondholders. It means that they are not made according 
to the judgment of the présent corporate owners of the property, ei- 
ther stockholders or bondholders, but that a body outside of them, not 
appointed by them, is charged with the responsibility of determining 
what shall be donc in the way of improvements. Now, I hâve no 
doubt, as was said by counsel, that the committee selected by the 
city of Chicago will deal fairly and honestly, and, perhaps, they being 
civil engineers and experts in their Unes of business, with far better 
judgment than the trustées of thèse mortgages, or the officers of the 
corporations. But, at the same time, no man is compelled to turn his 
property over to the control and management of another. At least, 
the courts are not authorized, except in the case of insanity or im- 
beciHty, to take one person's property, and put it into some one else's 
care to détermine what is best for it. Thèse voluntary reorganizations, 
which are going on ail over the country do involve, sometimes, moral 
158 F.— 59 
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pressure upon certain interests to concède something in the hope that 
they will get a larger benefit f rom the reorganization, but the action is 
voluntary. They are the acts of the parties themselves. They are 
making new contracts. They are entering into new relationship witli 
one another. The individual is making the contract, and not the court 
for him. 

In référence to the superintendency by this committee, it is not pro- 
vided, as I think, that that superintendence shall be under judicial 
control. The Circuit Court, in making this order, does not reserve to 
itself the power to supervise the action of the board of engineers to 
whom the character and amount of the improvements are entrusted. 
The f ull control of those properties in the réhabilitation is given to a 
committee not selected by the présent owners, and not within judicial 
control. 

While the city names one engineer, the company a second — that is, 
the company that takes thèse properties — a gentleman, Mr. Arnold, 
is selected and appointed as the third member. Yet he holds life by 
the same tenure that the rest of us do and may not Hve long, and who 
the city will appoint in his place cannot be foreshadowed. At any 
rate, with référence to the personnel, while I do not mean to cast any 
reflection upon this man, or suggest the probability of the city selecting 
an uniît inan, it is enough that it is a sélection not made by the owners 
of the property. As I said a while ago, it is conceded that the amount 
of this mortgage — the rehabilitating mortgage — is uncertain. It is 
limited in two ways: One, that the proceeds must be used for im- 
provements, and another that the improvements are subject to the 
décision and judgment of this committee. But it is, as shown in the 
plan of reorganization, something uncertain, and no man can tell cer- 
tainly what will be. As the amount needed for this purpose cannot 
be fixed with exactness, it is impossible to fix a limitation as to the 
authorized issue ; and hence such amount must be left without limita- 
tion except as stated above. 

We hâve hastened in our examination, because a week from to-day 
is fixed as the time for the expiration of the option. Thinking that 
perhaps duringthe week the parties may come to some agreement with 
référence to the disposition which should be made of this property, 
and belieying, as we do, that the System proposed has its great advan- 
tages, we hâve,: without stopping to write out in f ull our views upon 
this or any other question, announced this décision orally. At the same 
time we reserve the right, each one of us, to put in writing such fur- 
ther expression as may seem to him désirable. 

The order will be that the order made by the jCircuit Court is set 
aside, and the case remanded for further proceedings. 
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ST. LOUIS & S. F. R. CO. V. DELK. 

(Circuit Court of Appeals, Slxth Circuit March S, 1908.) 

No. 1,747. 

L Commerce— Saj-ett Atpliance Act— Masteb and Seevant— Injubies to 

SWITCHMAN. 

Where a car loaded wlth lumber and shlpped from another state had 
not been delivered to the consignée at the time It was stopped In a rall- 
road yard at destination and placed on a slde track for repairs to the 
automatic coupler, which had beeoine defectlTe, the stoppage In the yard 
was an incident to the transportatlon, se that the car was still engagea 
In Interstate commerce at the tlme plalntlff was Injured whlle endeavoring 
to move it in conducting switching opérations on such track, before the 
repairs had been made, within safety appUance act (Act Cong. March 2, 
1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), requlring car- 
riers engaged in Interstate commerce to be equlpped wlth couplers coupllng 
automatlcally by impact, and which can be uncoupled without the ne- 
eessity of going between the ends of the cars. 

lEAi Note. — Duty of railroad companles to fumlsh safe appllances, see 
note to Feltoa t. Bullard, 37 C. a A. 8.] 

2. Statutes— DuTT or Judge to Intebpket— "Doubts and DirrieuLTiEs." 

By "doubts and difficnltles" arising In the construction of statutes Is 
not meant those which are engendered by the prédilection of the court 
or Its own notions of what the law ought to be, but such -doubts and 
dlfflcultles as are Imherent in the nature of the problem to be solved. 

[Ed. Note. — ^For other définitions, see Words and Phrases, roi. S, pp. 
2064, 2167.] 

8. Railboads— Equipment of Tbains — Safett Applianot Aot— Constbuction 
— Ddtt of Masteb. 

Safety AppUance Act (Act Gong. March 2, 1893, c. 196, 27 Stat. 531 [U. 
S. Comp. St. 1901, p. 3174]) is entitled "An act to promote the safety of 
employés and travelers on rallroads by compelling common carriers en- 
gaged In Interstate commerce to equip thelr cars with automatic couplers," 
etc. Section 2 provides that after January 1, 1898, no carrier engaged in 
Interstate commerce shall haul or permit to be hauled over its Une any 
car used in moving Interstate traffic not equlpped with couplers coupllng 
automatlcally by Impact, and which can be coupled without the necesslty 
of men golng between the ends of the cars. Section 6 (27 Stat. 532 [U. S. 
Comp. St. 1901, p. 3175]) déclares that any carrier hauling or permitting 
to be hauled or uslng any locomotive or car In violation of the act shall 
be subject to a penalty ; and section 8 (27 Stat. 532 [U. S. Comp. St. 1901, 
p. 3176]) provides that any employé of such carrier who Is injured by any 
locomotive, car, or train used contrary to the act shall not be deemed to 
hâve assumed the risk, although continuing in the employment wlth 
knowledge of such use. Heid that, whlle such act imposes on tlie carrier 
the absolute duty of equipping its cars with such couplers in the flrst 
Instance, and thereafter keep them so equipped, the carrier is only re- 
quired to use reasonable care after the cars hâve been so equipped to keep 
such automatic couplers in repair. 
Richards, Circuit Judge, dissentlng In part 

In Error to the Circuit (ikjurt of the United States for the Western 
District of Tennessee. 

This is a» action In which the plalntlff, Delk, sought to recover damfl,g<és 
for a Personal injury sufCered by hlm, as he allèges, in conséquence of the 
négligence of the railroad company In failing to provide that protection for 
his safety which the law requires, whlle he was engaged In coupllng frelght 
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cars in its yard at Memphis. At the trial he obtained a verdict, and judg- 
ment was entered in his favor. The cause was brouglit liere on writ of er- 
ror ; and upon ttie suggestion of the Interstate Commerce Commission that tlie 
Safety Appliance Act of Marcli 2, 1803, c. 190, 27 Stat. 531 [U. S. Oomp. St. 
1901, p. 3174], was Involved, and upon its request, and the assent of the de- 
fendant in error, this court permlttéd spécial counsel for the government to 
participate in the argument at the hearing and be heard upon the question of 
the construction and application of the act. This is the principal question in 
the case, and is the one upon which the judgment of the court is tumed. The 
statement of the facts made by the spécial counsel in his brief is, with some 
slight additions,' adopted as correct, and is this: 

"The car alleged to be defeetive was what is known as K. C., F, S. & 51. No. 
21,696. The car was loaded wlfh lumber consigned from Giles, Ark., to Mem- 
phis, ïenn. The car arrived In Memphis September 28, 1906, at 4:30 p. m., 
and was dellvered by the plaintiff in error to the Union Kailway Company of 
Memphis, commonly called 'The Belt tine,' October 2d, for delivery to the 
consignée. The car was returned to the plaintiff in error by the Union Rail- 
way Company of Memphis, October 3d, at 7:30 a. m., on account of tliere being 
a defect in the coupling and uncoupling appliance on one end of the car. The 
car was in a string of nine cars on what is known as the 'dead track' in 
defendant's uew yard. This dead traclf was a team track ; that is, the track 
was so arranged that teams might load from or Into the car Lnto or from 
wagons hauled alongside the car. 

"On the morning of -October 4, 1906, défendant in error, acting under in- 
structions of the plaintiff in error, undertook to switch certain cars ont of 
the string of nine cars so as to get tw'o empty cars and three coal cars for 
removal to some otlier portion of the defendant's line. The cars were on a 
track extending in thè gênerai direction of east and west, the engine being 
on the western end of the nine cars. The nine cars were drawn ofE this team 
track onto the lead track. The eastemmost two cars, being empties, were 
left on the lead track. The rernalning seven cars were then pusbed back on 
the team track. The eastemmost two cars of the seven cars, loaded with 
briclï, were left on the team track. The remaining five cars were again drawn 
onto the lead track, and three cars loaded with coal were left thereon. The 
engine, with the remaining two cars, again went ujpon the team track, and 
défendant in error undertook to couple the eastern end of the two cars at- 
tached to the engine to the western end of the two cars just left on the team 
track, but, owing to a defect in the coupler on the eastern end of the two cars 
attached to the engine, the coupling could not be made withotit a man going 
between the ends of the cars. The defect on car K. C, F. S. & M. No. 21,696 
was this: The chain Connecting the uncoupling lever to the lock pin or lock 
block was disconnected, owing to a break In the lock pin or lock block. The 
drawbar aiso had a latéral motion of four inches. Défendant In error under- 
took to hold the drawbar away with his foot from the side upon which he 
stood, so that the two couplers would couple by impact. In so doing, his foot 
was badly Injured. PlaintIfC In error had what is known as a car Inspecter 
or light repalr man In the new yard. It was his duty to make repairs of the 
kind necessary on this car whenever found by him. When the car was re- 
turned by the Belt Rallway on account of the defect In the coupler, plaintifiC 
in error's inspecter placed a red card about three inches by six inches upon 
the car, and with a blue pencil wrote on said card, 'Out of order.' This card 
Is what is commonly known as a 'bad order' card. The car had been on this 
team track from 7:30 a. m., on the Sd untll 10 or 11 o'elock on the 4th, when 
the accident to défendant in error occurred. 

"There was évidence tending to show that the inspection was made In the 
latter part of the 3d, and that the inspecter thereupon ordered an employé 
to go tb the repair shops which were some two and a half miles distant and 
get the material for repalring the coupler, but that the employé did not re- 
turn untii after the accident. The trial court held that the safety aijpliance 
act applied to the car with the defeetive coupler, and that by vlrtue of section 
S of said act plaintiff in error was denied the défense of assumption of risk 
on the part of défendant In error, and stated the lauguage of the act to the 
jury." 
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C. H. Trimble and Lon O. Hocker, for plaintiiï in error. 
W. A. Percy and T. K. Kelley, for défendant in error. 
ly. M. Walter, amicus curiœ, for the Interstate Commerce Commis- 
sion. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having made the preceding statement, 
delivered the opinion of the court. 

The question which seems first in order is one raised by the plain- 
tiiï in error, and is whether the car to which the defective coupling was 
attached was at the time of the accident employed in interstate com- 
merce. The plaintiff in error claims that it was not, and was laid by 
for repairs. But we are inclined to think otherwise. Its cargo had not 
yet reached its destination, and was not then ready for the delivery 
to the consignée wherewith the commerce would hâve ended. Its 
stoppage in the yard was an incident to the transportation. The in- 
jury to the coupler was one easily repaired without being taken to a 
repair shop, and the car was being hauled vtpon the track when the ac- 
cident occurred. Johnson v. Southern Pacific Co., 196 U. S. 1, 25 
Sup. Ct. 158, 49 L. Ed. 363 ; Chicago, M. & St. P. Ry. Co. v. Voelker, 
129 Fed. 522, 65 C. C. A. 226, 70 L. R. A. 264. 

The principal question involved in this controversy relates to the 
construction and eiïect of the safety appliance act, so called, enacted 
by Congress March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 
1901, p. 3174]. The Act is entitled : 

"An Act to Promote the Safety of Employées and Travelers npoii Railroads 
by Compelling Common Carriers Engaged in Interstate Commerce to Kquip 
tlieir Cars with Automatic Couplers and Continuons Braises and their Ixjco- 
motivea witli Driving-Wheel Brakes, and for Other Purposes." 

Section 2 provides : 

"Tliat on and after the first day of January, eighteen hundred and ninety- 
eight, it shall be unlawful for any such common carrier to haul or permit to 
be hauled or used on its Unes any car used in moving interstate trafflc not 
equipped with couplers coupling automatically by impact and which can be 
uucoupled without the necessity of men going between the ends of the cars." 

Section 6 provides: 

"Tliat any such common carrier using- any locomotive engine, running any 
train, or hauling or permitting to be hauled or used on its Une any car in vio- 
lation of any of the provisions of thls act, shall be liablè to a penalty of one 
Imndred dollars for eacb and every such violation, to be recovered in a suit 
or suits to be brought by the United States district attorney in the District 
Court of the United States having jurisdlction in the locality where such vio- 
lation sliall hâve been committed." 

And section 8 provides : 

"That any employée of any such common carrier who may be Injured by any 
locomotive, car, or train in use contrary to the provision of this act shall 
not be deemed thereby to hâve assumed the risk thereby occasioned, although 
contlnuing in the employment of sueh carrier after the unlawful use of such 
locomotive, car, or train had been brought to hls knowledge." 

The contention for the défendant in error is that the effect of thèse 
provisions is such as to hâve required the railroad company, in the ex- 
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isting conditions, to hâve had upon this car an automatic coupler, such 
as is described in section 2, and, further, to hâve had it at the time 
when the plaintiff below iindertook to make the coupUng in good sound 
vvorking order, so that he would not hâve been obliged to go between 
the cars to effect the couphng ; and that it is of no conséquence that it 
had at some time previously, no matter how near, been in good order ; 
or whether the railroad company had been at fault in not sooner having 
it repaired ; in short, that the only question in respect to the railroad 
company's conduct is whether at the time of the accident it had equip- 
ped the car with the prescribed coupling apparatus, and had it then in 
good order. 

On the other hand the railroad company contends that it had com- 
plied with its duty if it had equipped the car vi'ith the prescribed coup- 
ling apparatus, and kept it so equipped, and had used due diligence in 
endeavoring to keep it in good order. It may be admitted that upon 
a casual reading of the statute it might be that the impression would be 
taken that the duty is absolute and without any qualification by the 
circumstances. The court below gave the law to the jury by stating 
the language of the statute, and in such a way as to lead the jury to 
suppose that it imposed an absolute duty to keep the car in order, and 
appîied to the circumstances of the case on trial. But the duty of the 
court goes deeper than this, where the statute, in order to be under- 
stood, requires construction. It is bound to consider the conditions 
to which the statute applies. And if it is seen that in its practical 
application doubts and difficulties arise, it becomes its duty to scrutinize 
the statute, and résolve whether, by a sensible construction of it, those 
difficulties may be avoided. Being bound to administer the law, it is 
obliged to détermine what the law really means and explain it to the 
jury. Thèse duties are inséparable, but they are equally obhgatory. 
The gênerai rules of interprétation are presumed to be familiar to the 
courts, and it is the right of the parties who are affected by the resuit 
to hâve them properly applied. In 3 Sutherland on Statutory Con- 
struction, § 453 (2d Ed.) it is said: 

"Statutes are but a small part of our jurisprudence. The principles of the 
common law pervade aud penneate everythlng which is subject to légal régu- 
lation. Such law deflnes rights and wrongs of every description and the 
remédies for public and private redress. By its principles statutes are read 
and construed. They supplément or change it, and it adjnsts itself to the 
niodiflcatlon and opérâtes in conjunction and hai-mony with them. * * * 
Rules of interprétation and construction are derived from the common law, and 
since that law constitutes the foundatlon, and primarlly the body and soûl of 
our jurisprudence, everj'- statutory enactment is construed by its light and with 
référence ta its eognate principles." 

By "doubts and dififîculties" we, of course, do not mean those which 
are engendered by the prédilection of the court or its own notions of 
what the law ought to be, but doubts and difficulties which are inhérent 
in the nature of the problem to be solved. Thèse propositions we pre- 
simie no one will deny, and jt may be thought a work of supererogation 
to State them. But they are not always remembered by those who make 
unthinking haste to reach what they believe to be a desideratum. Ques- 
tions of difficulty arise in the application of this statute. Some of 
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them hâve been solved or attempted to be solved by the courts to which 
they hâve been presented. 

The first rule of construction which occurs is that we are to hâve 
regard to the scope and purpose of the statute, not so much the gêner- 
ai purpose, as the immédiate purpose of this particular enactment. For, 
if we look too intently upon some ultimate good we would wish to ac- 
complish, we are very liable to distort the law or make out of it some 
other enactment than that which the Législature has in fact passed. 
We think the immédiate purpose of Congress in this enactment, in the 
respect we are now considering it, is that disclosed by its title, wherein 
it is declared to be "An act to promote the safety of employées and 
travelers upon railroads, by compelling common carriers engaged in 
Interstate commerce to equip their cars with automatic couplers," etc. 
The gênerai purpose is to promote the safety of employés and travelers ; 
but the immédiate purpose of the act is to prescribe a way of doing 
this, namely, by compelling common carriers to equip their cars with 
automatic couplings. The method or means by which the ultimate good 
is expected to be accomplished is the subject of the enactment. The 
safety of employés, etc., is a thing beyond, an expected resuit of the 
enactment, which latter is the substantive thing before us for interpré- 
tation. True, we should hâve regard to the resuit intended for it, but 
we cannot carry into it words foreign to its meaning, or strain those 
used beyond their fair import. By this référence to the title to the act 
we do not mean that the title is compétent to override any express lan- 
guage in the enacting parts, but simply as a due or an index pointing 
to the right construction of what follows. It is of the more significance 
in that, instead of using gênerai language, it specifically signalizes the 
very purpose of the act, and embraces the whole of it, dififering in this 
respect from the class of statutes which Mr. Justice Field was con- 
sidering, and instanced in Hadden v. Barney, 5 Wall. 107, 18 h. Ed. 
518, where the subjects of législation were so heterogeneous that it 
could not be expected that the title would with any reasonable cer- 
tainty indicate the scope and purpose of the act. To the extent to 
which we propose this use of the title we are justified by several dé- 
cisions of the Suprême Court. United States v. Fisher, 2 Cranch, 
358, 2 L. Ed. 304; Church of the Holy Trinity v. United States, 
143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226; Coosaw Mining Co. 
V. South Carolina, 144 U. S. 550, 12 Sup. Ct. 689, 36 L. Ed. 537; 
Patterson v. Bark Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 h. Ed. 
1002 ; White v. United States, 191 U. S. 545, 24 Sup. Ct. 171, 48 L. 
Ed. 395. In Charles River Bridge v. Warren Bridge, 11 Pet. 420, at 
page 611, 9 L. Ed. 773, Mr. Justice Story said: 

"The title of the act puts this beyond ail controversy; for it Is 'an act for 
Incorporating certain persons for the purpose of building a bridge over Charles 
river, between Boston and Charlestown,' etc. But then we are told that 
no rule in construing statutes is better settled, th.an that the title of an act 
does not constitute any part of the act. If, by this, no more be nieant than 
that the title of an act eonstitutes no part of its enacting clauses, the accurac-y 
of the position will not be disputed. But if it is meant to say that the title 
of the act does not belong to it for any purpose of explanation or construction, 
and that, in no sensé, is it any part of the act, I, for one, must deny that 
there is any such settled principle of law. On the contrary, I understand that 
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the title of an act (though It Is not orclinarily resorted to) may be legitlmately 
resorted to, for the purpose of ascertalniiig tlie législative intention, just as 
iiiueli as any other part of tlie act. lu point of faet, it is usually resorted to 
whenever it may assist us lu removing any. ambigulties in the enactiug clauses. 
Thus, in the great case of Sutton's Hospltal, 10 C-o. 23, 241), the title of an act 
of parlianient was thouglit not unworthy to be exaniiued in construing the 
design of the act. In Boulton v. Bull, 2 H. Bl. 463, 500, the effect of the title 
of an act was largely Insisted upon In the argument as furnlshing a key to 
thé Intent of the enaeting clauses. And Lord Chief Justice Eyre admitted 
the propriety of the argument, and met it, by saying that, in that case, he 
would, if neeessary, exi)ound the word 'englne,' In the body of the bill, in op- 
position to the title to it, to mean a 'method,' in order to support the patent." 

When we come to the enactment itself we find that in the second sec- 
tion it corresponds with what the title has heralded. It forbids the 
use of cars which bave not been equipped with automatic couplets, 
which are a little more fully defined by adding that they are to be such 
as will obviate the necessity of going between the cars to uncouple 
them, or as we are disposed to think, couple them. And this is ail there 
is of the statute which by direct language imposes the duty upon the 
carrier in respect to the use of automatic coupling. But it is necessari- 
ly implied that the railroad company shall keep up the equipment, for 
it forbids the use of the cars without it. In this connection it seems 
proper to refer to the last clause in section 2 which is : 

•'And which can be uncoupled without the necessity of men golng between 
the ends of the cars." 

We understand this to be a part of the description of the type of the 
automatic couplings with which the cars must be equipped. And fur- 
ther, we may hère remark that the coupling with which this car was 
equipped was of the kind required by the act. Section 6 déclares that 
the use of any car in violation of this provision of the act shall consti- 
tute an offense punishable by a fine of $100. And section 8 déclares 
that the employé shall not be deemed to hâve assumed the risk occasion- 
ed by the failure of the railroad company to equip its cars as required 
by the second section. 

Now, the statute clearly and positively devolves upon the railroad 
company the duty of equipping its cars with those couplets, and makes 
it a pénal offense to use its cars without them. Ail this is simple 
enough. The company could make no mistake about it. But we can 
find no warrant for imposing such drastic conséquences upon the 
failure of the railroad company to at ail times and under ail cir- 
cumstances hâve the couplings in repair. One of the recognized rules 
of construction of statutes is that we are to look to the state of the 
law when the statute was enacted in order to see for what it was 
intended as a substitute, and another is that it is not to be presumed' 
that the statute was intended to displace the former law, whether it be 
statute or common law, further than was fairly neeessary to give it 
place and opération. Now, prior to this enactment, other methods were 
employed by railroad companies for coupling their cars — generally, if 
not universally, by a link and pins. And the law was that in respect 
of this couplings the company was bound to exercise that reasonable 
degree of diligence in keeping them in repair which was proportionate 
to the danger of their use. The rule was expressed in various forms. 
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but that was the substance. Conceiving that the new form or method 
of automatic coupliiig by impact would mitigate the danger to em- 
ployés, Congress enacted this statute to compel the carrier to substitute 
the new form for the old in operating its cars ; and of course it is neces- 
sarily implied that it shall be donc in good faith as is always implied 
in the enactment of laws. If the carrier does this, it has compHed with 
the requirement of the statute, and the old method is displaced by the 
new. But it is now proposed to add to the obligation of the carrier by 
requiring that he shall be bound to see that the substituted coupling 
shall at ail times and places be in good order, a burden well nigh to im- 
possible. The coupling apparatus on railroad cars is subject at ail 
times while they are being operated, to almost constant wrench and 
strain and liability to breakage. Much of the time the cars are con- 
nected up in trains running on time schedules, and under orders of 
train dispatchers which must be observed, or fatal and disastrous con- 
séquences ensue. Moreover, accidents to the couplings or unknown 
defects appear at places more or less remote from repair shops. It is 
reasonable and just to require that the carrier should exercise a high 
degree of care to keep the couplings in proper condition. But it seems 
unjust and unreasonable to say that having fulfilled its utmost duty in 
this regard, it should be held responsible for conditions which may oc- 
cur without its fault. We do not say that Congress has not the power 
to impose such an obligation as it is contended this statute imposes ; 
but vvhat we mean to say is that if a statute seems to impose obligations 
so extraordinary and difficult to perform the courts would be bound to 
see whether the language employed is not susceptible of a more rea- 
sonable construction. Undoubtedly there are many cases in the multi- 
tude of statutes where the command is so imperative and unconditional 
that there. is no escape from an exact and literal observance. The in- 
dustry of counsel has accumulated a considérable number of them in 
bis brief. In such cases if the statute is within the power of the Légis- 
lature, there is, as the phrase goes, "no room for construction," and 
the business of the court is simply to administer the law as it is written. 
But this in no wise relieves the court from the duty of construing stat- 
utes which are not of that character, but are subject to the améliora- 
tion which the common law afifords by its rules of construction. But 
with regard to this statute, on turning back from the considération of 
the conséquences to the language employed, we find nothing which in 
terms imposes such an obligation. It is said to be implied ; ànd the 
singular resuit is that. instead of shading down the express language 
of an act so that it shall not hâve an efïect which we cannot suppose to 
hâve been intended by the Législature, we should by implication infer 
an intent which, if seemingly expressed, we should be bound, if fairly 
possible, to suppose did not exist. Then, again, the statute is pénal. 
The facts which would be necessary to maintain a criminal prosecution 
are the same as those which would support a private action. The only 
différence would be in the greater certainty with which the facts should 
be proven. And in the construction of such statutes the court is not 
justified in extending their opération beyond the plain meaning of the 
language used into régions of doubt and uncertain implications. 

In this case we do not think it could be held as matter of law that the 
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railroad company was guilty of a violation of the statute. In view of 
the évidence given at the trial, it was a question for the jury to déter- 
mine as one of fact whether the railroad company shoukl, if it had used 
reasonable diligence, hâve put the coupHng in repair before the accident 
happened. 

As vi^é hâve said, questions hâve heretofore arisen in the courts upon 
the construction and application of this statute, among them the ques- 
tion most fully considered hère; and there is some conflict in their 
décisions. In United States v. Atchison, T. & S. F. Ry. Co. (D. C.) 
150 Fed. 442 (Judge Lewis), Voelker v. Chicago, M. & St. P. Ry. Co. 
(C. C.) 116 Fed. 867 (Judge Shiras), United States v. Illinois Central 
R. Go. (D. C.) 156 Fed. 185, Elmore v. Seaboard Air Line R. Co., 
130 N. C. 506, 41 S. E. 786, and Missouri Pacific Ry. Co. v. Brink- 
meier (Sup. Ct. Kansas, not yet reported) 93 Pac. 621, similar views 
in regard to this statute to those we hâve indicated as our own were 
expressed. It is proper to observe that the view of Judge Shiras in 
the Voelker Case (C. C.) 116 Fed. 867, are not there so clearly stated 
as in his charge to the jury printed in the record of that case, with 
which we hâve been supplied. Opposed to thèse décisions are the 
views expressed in United States v. Southern Ry. Co. (D. C.) 135 
Fed. 122, by Judge Humphrey ; by Judge Whitson in United States 
V. Great Northern Ry. Co. (D. G.) 150 Fed. 229, and possibly, by the 
Circuit Court of Appeals for the Eighth Circuit, in Chicago, M. & 
St. P. Ry. Go. V. Voelker, 129 Fed. 522, 65 C. G. A. 226, 70 L. R. 
A. 264, where the court was reviewing the ruling of Judge Shiras 
in 116 Fed. 867, supra. We say "possibly," because there are several 
reasons for thinking that the Court of Appeals did not intend to dé- 
cide anything to the contrary of the construction of the statute which 
we approve. There were two counts in the pétition; one upon the 
statute, and the other upon the common-law liability for négligence. 
Upon the first count the court below had charged the jury in respect 
to the statutory liability in accordance with the view we take of it, and 
the Circuit Court of Appeals affirmed that ruling. It appears from the 
report that the railroad company made three points for reversai, nei- 
ther of which presented the question hère presented. The court 
negatived each of them, and naturally did not go into questions not 
raised. It reversed the judgment upon another ground. It seems ob- 
vious enough that it is not an adverse décision. If we had thought 
it otherwise, we should hâve more anxiety about the correctness of our 
our view. Judge Humphrey expressed an adverse opinion, but he 
fînally rested his judgment upon another ground. But Judge Whitson 
cited Judge Humphrey's opinion, and adopted the view which had been 
expressed by him but not made the final ground of décision. 

It is urged that, if the courts fail to give the statute the construction 
that it imposes an absolute duty, it defeats the purpose of Gongress in 
enacting it, and leaves the obligation of the carrier as vague as before. 
But we see no reason for this contention. The benefit of the equip- 
ment of the cars with that kind of "safety appliances" and the main- 
tenance thereof, which, as we think, was the purpose of the law, is 
secured. The question about which the différence arises is siniply 
whether, in addition to supplying ahd maintaining the appHances, the 
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carrier is absolutely bound to insure their constant good order, or 
whether it is bound only to the extent of its best endeavor. The ques- 
tion whether it bas fulfilled its duty in the latter respect is no more 
difficult of détermination than such as are constantly arising in cases 
where négligence is charged in other conditions. 

The court below instructed the jury, in substance, that it was com- 
pétent for them to find that the plaintiff below was guilty of contribu- 
tory négligence, and if they did that he was not entitled to recover. 
But the railroad Company insists that the évidence was so clear and 
positive that the court should hâve given a peremptory instruction that 
the jury should render their verdict for the défendant on that ground. 
But as the case must be renianded for a new trial, we need not ex- 
press our opinion upon évidence which may not assume the same as- 
pect upon the new trial. 

The judgment must be reversed with costs, and a new trial awarded. 

LURTON, Circuit Judge. I entirely concur in the conclusion of 
the court and the interprétation given to the car coupler act, but I 
cannot agrée that this car was so clearly "in use" contrary to the pro- 
visions of that act, as herein interprétée!, as to take that question from 
the jury. I think the stoppage of this car on the dead track was not 
in any true sensé an incident of its transportation in interstate traffic. 
True, its journey was not finished, but its further journey had been stop- 
ped because the next carrier refused to receive it with this defective 
coupler. There was évidence tending to show that it was not a case of a 
temporary stoppage, such as that in Johnson v. Southern Pacific Com- 
pany, 196 U. S. 1, 25 Sup. Ct. lo8, 49 L,. Ed. 363, but a withdrawal from 
ail use in any kind of traffic until it could be repaired. It was placed 
on a track where cars needing only light repairs were ordinarily placed 
and was tagged as in "bad order." There was also évidence tending to 
show that the effort to couple this car was solely for the purpose of 
holding the car, against gravity, in its place on this track until it could 
be repaired. A car withdrawn from its journey and held upon a dead 
track to be repaired is not in my judgment "a car in use" contrary to 
the provisions of the car coupler act any more than a car in a shop 
awaiting repairs. In Johnson v. Sou. Pac. Company, before cited, the 
dining car having a defective coupler had not been withdrawn from 
its journey to be repaired. Its stoppage was one usual and incident 
to its journey, and that it might be returned over its usual route in the 
ordinary course of the kind of interstate commerce it was habitually 
engaged in. No question of withdrawal from traffic for the purpose 
of repairs was in that case. The point decided is well shown by the 
Chief Justice, where he says : 

"Confessedly, this dining car was under tlie control of Congres» while In 
the act of mailing its interstate journey, and in onv judgment it was eqiially 
so when waiting for the train to be made up for the next trip. It was being 
ri'gularly used in the movenient of interstate traffic, aud so witliin tlie law.'" 

The facts are quite like those recently considered by the Court of 
Civil Appeals of Tennessee, not yet reported, in the case styled "Mc- 
Laughlin v. Union Railway Co.," where that court held that a car with- 
drawn for repairs was not a car in use contrary to the act, and the 
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movement of such a car necessary to getting- it into the shops was not 
a use which brought the car within the car coupler act. See, also, 
Raîlway v. Bowles, 71 Miss. 1003, 15 South. 138, and Taylor v. Bos- 
ton Railway, 189 Mass. 390, 74 N. E. 591, being cases under state laws 
similar in character, and presenting in each the question of whether 
a disabled car being handled as a "bad order" car for purposes incident 
to repair was a car engaged in service. 

RICHARDS, Circuit Judge (dissenting). The car which caused 
the injury had a defective coupler. It would not couple automatically. 
As a resuit, the plaintiff below, under orders, went between it and 
the car it was to be coupled to, and tried to force a coupling by using 
his foot. In conséquence, his foot was caught in the impact of the 
cars and seriously injured. In the opinion of the majority, the ques- 
tion is discussed whether the car was being used in interstate traffic, 
and it was held by one of the j udges, a view in which I concur, that the 
testimbny shûwed the car was being so used. That question being so 
determined, it seems to me that, under the facts as shown by the record, 
the court was right in charging the jury as it did. 

After the coupler became defective and could not be coupled with- 
out going between the ends of the cars, it became unlawful for the 
railroad company to haul it, or permit it to be hauled, or used, on its 
line. It then became the duty of the railroad company to withdraw 
the car from use, and hâve it repaired to conform with the law before 
using it further. It did not do this, but continued to use the car 
in its defective condition. It could only do this under the penalty of 
the law. The car was defective, liable at any time to cause an accident, 
and it could not be kept in use at the constant risk of a serious acci- 
dent, either upon the excuse that it would be inconvénient to withdraw' 
it from the service, or that the company had sent for the required ap- 
pliance, and would repair the car when it should be received. 

Certainly rio ground is suggested why the employé, to protect whose 
Hfe and limb this act was passed, should be deprived of its benefit in 
a case like the présent, where he has already suffered the very injury 
which a coriipliance with it' would hâve preventèd. 

This is a case peculiarly within the provisions of the act. A car 
loaded and being used in mOving interstate traffic was found with a 
defective coupler. The car was marked "in bad order," and a repair 
pièce sent for. After thus being notified of its condition, the car 
should hâve been withdrawn ; but it was not, and the company kept 
on moving it about in connection with other cars, and finally ordered 
the injured employé to Couple it to another car. This he tried to do, 
with the natural resuit, and he has been crippled for life. The case 
amply justifies the verdict, and the judgment should be affirmed. 
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FRANKLIN v. MAaX>A GOLD MIN. 00. 

(Circuit Court of Appeals, Elghth Circuit. December 28, 1907.) 

No. 2,650. 

1. I'eatjds, Statute of— Sales of Goods— Contbacts Within thb Statute. 

A statute of frauds applies equally to contracts of sale and contracts 
of barter or exchange, it being immaterlal In what manner payment for 
the property to be transferred is to be made. 

2. SAME— COLOEADO STATDTE— PaYMENT BY BUYEB "AT THE TiME." 

Under the Colorado statute of frauds (51111s' Ann. St. Colo. 1891, § 2025), 
whlch pro vides that every con tract for the sale of any goods, chattels, or 
thlngs in action for the priée of $50 or more "shall be void, * * * 
third, unless the buyer shall, at the tlme, pay some part of the purchase 
money," a verbal contract to dellver stock of a corporation In part payment 
for services "thereafter to be rendered" Is not taken out of the statute by 
the subséquent renditlon of the services which Is not a payment "at thJe 
time" within the exception of the statute nor a part performance which 
can validate the contract at law. 

3. Same. 

The performance by one party of that portion of a contract whlch Is 
not within the statute of frauds will not validate the unexecuted part 
which Is within the statute. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 23, Frauds, Statute 
of, §§ 299-326.] 

4. Same— Opeeation and Effect of Statute— Doctbink of Paet Peefobm- 

ANCE. 

The doctrine of part performance by the buyer, such as paylng thé piir- 
Chase price and the Uke, to take a contract out of the statute of frauds 
obtains only In equity, and has no place in an action at law for damages 
founded on the contract, nor is it under the better authority available in 
equity to render the contract enforceable, the buyer having a sufficlent 
remedy at law to recover back the money pald or the value of the ptop- 
erty delivered, or on a quantum merult If payment was in services. 

In Error to the Circtiit Court of the United States for the District 
of Colorado. 

Charles J. Hughes, Jr., and Charles W. Franklin (Harry B. Te- 
drow, on the brief), for plaintiflf in error. 

David P. Strickler and Tyson S. Dines (Dines, Whitted & Dines, 
on the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHIUPS, District Judge. 

PHILIPS, District Judge. The plaintifï brought an action at law 
against the défendant corporation for breach of contract in faihng 
to deliver 100,000 shares of the capital stock of the company, of the 
face value of $1 per share. The first count allèges that in January, 
1904, at Colorado Springs, Colo., the défendant promised and agfeed 
with Pence, Franklin & Babbitt, a firm of lawyers in said city, that 
it would pay them $35 per day "for services thereafter to be ren- 
dtred by the said Charles W. Franklin, and the further sum of 
twenty-five dollars ($25) per day for each day's service thereafter 
to be rendered by the said Kurnal R. Babbitt, in and about prose- 
cuting, defending, counseling, and advising the said défendant com- 
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pany in and about certain suits hereinafter described; the said sum 
of twenty-five dollars ($35) per day to be paid for each day when 
either the said Franklin or Babbitt were absent from their respective 
ofifices for and on account of the said business and litigation; and 
to deliver to the said copartnership fifty thousand (50,000) shares 
of the capital stock of the said défendant company." The complaint 
allèges that said services were duly rendered, and that portion of 
the contract requiring the payment of said $35 per day had been 
compHed-with by the défendant; but it had failed and refused to de- 
liver said stock. It allèges that the claim sued for had been duly 
assigned, for a valuable considération, to the plaintiff Franklin. Dam- 
age islaid under this count at $30,000. 

The second count allèges a like contract between the défendant 
and another firm of lawyers, to wit, Lunt, Armit & Brooks, at Col- 
orado Springs, Colo., on the same terms; the payment of the per 
diem to be made while the Said Lunt or the said Brooks were so en- 
gaged, and for the delivery to the copartnership of 50,000 shares of 
the capital stock of the défendant company. Performance on the part 
of said Lunt, Armit & Brooks is alleged; and payment by the de- 
fendant of the $25 per diem as agreed is admitted, but default is 
chafgèd in the delivery of the 50,000 shares of stock aforesaid. This 
claim was also assigned to the plaintiff by said Lunt, Armit & Brooks. 
The datnage on this count is laid at $30,000. The answer dénies 
the making of the alleged contract, and allèges that the m^tter of the 
$25 per diem had no connection whatever with the alleged agreement 
fof the delivery of the shafes of stock. Among the varions spécial 
défenses pleaded, the défendant iriterposed the plea of the statute 
of frauds, in that thè contract in question was not reduced to writing. 
As the décision of the case, predicated on the plea of the statute of 
frauds, is determinative pi the right of recovery, it is unnecessary 
to consider the other rtiatters of défense tendered by the answer. 
The replication denied that the agreement or understanding with 
référence to said per' diem' pay had no connection with the agree- 
ment for the delivery of the shareS of stock ; "but plaintiff allèges 
and States the fact to be that under the agreement alleged in the 
complaint, the said per diem compensation and the capital stock to- 
gether were to be thé considération for the services thereafter to 
bc rendered." 

At the trial to a jury the following occurred : Mr. Dines, of counsel 
fof défendant, stated that the contract was not in writing and was 
within the statute of frauds : 

"The €6urt: The replication does not deny that? Mr. Dines: In what we 
clalïn is an evasive way, so as not t» properly deny it. That Is wbat I raise--- 
that the replication dot»s not deny that fact;, the contract' is not In wTiting. 
The Court: Does the plaintiff propose to offer proof that the agreement was 
a wrltten contract — the contract as set forth in the complaint? Mr. Hughes 
(of coilnsél for plaintiff): No, your honor. We will oft'er to prove in this con- 
nection every matter alleged lu the replication: we want it to be considered 
that wayi; I suppose it would be. By Mr. Franklin \Te would show that it was 
dorie, and in addition the correspondence whleh I stated in my statement — that 
ought to be considered. ' We do not claim that it wns a formai wrltteji contract, 
ûiaée tit the time; wé iiever hâve sttid that. We think it is Miough, even if 
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tLIs was witliiii tlie statute, to take it out by virtue of what Is alleged in tlie 
replication : aiul the thlngs wliicli I hâve stated to the jury \ve will prove — in 
my openlng statemeut." 

Upon this statement the trial court directed a verdict for the de- 
fendant. We are of opinion that the court was warranted in treat- 
ing the statement of plaintifF's counsel as an admission that the 
contract sued on was not in writing. It was either in writing or 
not in writing. It was not claimed to hâve been part one and part 
the other. But the distinct answer was that it was not in writing; 
and it is clear that what the plaintifif relied upon was the allégation 
in the replication of performance on the part of the plaintiff's as- 
signors. In his argument to this court it is contended that the Cir- 
cuit Court erred in directing a verdict on said admission of counsel, 
because he suggested to the court that there was correspondence 
between the parties. What was the correspondence relied upon? 
Was it claimed to be a "mémorandum of such contract in writing?" 
If so, such contention is utterly inconsistent with the statement that 
the contract was not in writing. The coUoquy between court and 
counsel merely refers back to some statement theretofore made to 
the jury respecting the correspondence; but what that statement was 
the bill of exceptions does not disclose. Most certainly before coun- 
sel can be heard to complain of the action of the court in proceeding 
to judgment notwithstanding he proposed to show certain things by 
correspondence, he should hâve disclosed to the court what that 
correspondence contained; and before this court could review it the 
bill of exceptions should set it forth. 

The statute of Colorado (chapter 55, § 2035, vol. 1, Mills' Ann. 
St.) déclares that: 

"In the following caseis every agreement sliall be void, unless sueh agreemeut. 
or sowie note or mémorandum thereof, be in writing, and subscribed by the par- 
ty charged tlierewith: * * * 

"Fourth. Every contract for the sale of any goods, chattels, or things in 
action, for the price of if.jO.OO or more, shall be void unless: First, a note or 
mémorandum of such contract be made in writing aud be subscribed by tlie 
parties to be charged therewitli ; or, second, unless the buyer shall aecept and 
reeeive part of such goods, or the évidence of some of them, or sucli things in 
action ; or, tliird, unless the bwyer shall, at the tlme, pay some part of the pur- 
cliase money." 

The first contention on behalf of the plaintiff is that the transaction 
in question was not a contract for the sale of goods, or chattels, or 
things in action, within the terms of the statute. Without prôlonging 
the opinion in a review of the authorities touching this question, it is 
sufficient to say that the decided weight of authority is that such .stat- 
ute, in its application, makes no distinction between contracts of bar- 
ter or exchange on the one hand, and of sales on the other. A con- 
tract is no less within the statute "because something other than mon- 
ey is to be given in return for the goods; contracts of barter being 
regarded, so far as the statute is concerned, as contracts of sale." 
ISrowne on Statute of Frauds (5th Ed.) c. 14, p. 390, also section 
76 ; Dowling v. McKenney, 124 Mass. 479, 480 ; Ravmond v. Colton, 
104 Fed. 219, loc. cit. 224, 43 C. C. A. 501 ; Bennett v. Hull, 10 Johns. 
364; Howard v. Harris, 8 Allen (Mass.) 297. It is well established, 
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and thè genérally recognized rule of construction of such statutes, that 
a contract for the sale of stocks at a future date is within the statute. 
Smith on the Law of Fraud, etc. (1907) § 373 ; North v. Forest, 15 
Conn. 400; Mayer v. Child, 47 Cal. 142; Meehan v. Sharp, 151 
Mass. 564, loc. cit. 566, 24 N. E. 907; Mussel v. Cooke, Pre. Ch. 533; 
Crull V. Dodson, Sel. Cas. in Chancery, 41. It being conceded that 
the contract in question was net evidenced by a mémorandum made 
in writing and subscribed by the parties to be charged therewith, it 
is void, unless the buyer — that is, the plaintiff's assignors — accepted 
and received part of the stock, or the évidence of such things in action, 
or unless the buyer at the time paid some part of the purchase money. 
There being no pretense of claim that plaintiff's assignors received 
any part of the things — the stocks — bartered, or the évidence of any 
of them, within the meaning of this clause of the statute, the right of 
action turns upon the only remaining exception, "unless the buyer 
shall at the time pay some part of the purchase money." The statute 
in this respect is strikingly différent from section 17 of the old Eng- 
lish statute pf frauds, which prescribed: (1) a written contract or 
mémorandum; (2) acceptance and actual receipt of the property 
sold; (3) payment of part or ail of the purchase price; and (4) pay- 
ment ôf earnest money. Under that statute no time was fixed when 
part ôf the purchase money should be paid, to avoid the infirmity of 
the verbal âgreement. Whereas, under the Colorado statute, the posi- 
tive requirement is that the part payment of purchase money must 
be made at the time of the making of the contract. And this provision 
differentiates this statute from that of many of the states. Recogni- 
zing the force of this requirement counsel for the plaintifï suggested in 
argument that the services, at least a part of them, rendered by the as- 
signors were contemporaneous with the making of the contract. As 
the case went ofï on the pleadings and the admission of counsel that 
the contract was not in writing, recourse must be had to the alléga- 
tions of the pleadings for the détermination of this question of fact. 
The object of pleading is to define the altercations of the parties. 
It is to enable the judge, clearly and separately, to ascertain the mat- 
ters of fact to be tried and to which the law of the case is to be applied. 
The allégation of the complaint is that the défendant company prom- 
ised and agreed to pay said sum of $25 "per day for each day's serv- 
ice thereafter to be rendered" (italics ours) by the assignors of the 
plaintifï. The shares of capital stock were, of course, to become de- 
liverable for services thereafter to be rendered. As already shown, 
the first paragraph of the replication is a reaffirmance that, "under 
the âgreement alleged in the complaint, said per diem compensation 
and the capital stock together were to be the considération for the serv- 
ices thereafter to be rendered." (Italics ours.) In the very nature of 
the case, the buyer did not at the time of the making of the contract 
pay some part of the purchase money. Looking to the explicit terms 
of the Colorado statute, it precludes a recovery, because the statute dé- 
clares the alleged contract sought to be enforced to be void. As is too 
frequently the case, some courts by mère judicial construction hâve 
sought to enlarge the opération of the statute in such fashion as 
to place its plain terms fnore or less in the field of uncertainty, in sub- 
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jecting its application to the temptation of the strained conscience of 
the litigant seeking to avoid it by post mortem testimony. 

It is the accepted fact that the provision in question of the Colorado 
statute is a transcript of the corresponding statute of the state of New 
York; and therefore référence to the construction placed thereon in 
respect of the time of such payment by the highest court of that state 
is permissible. In Walrath v. Ingles, 64 Barb. (N. Y.) 265, the défend- 
ant agreed to exchange clover seed, in excess of the value of $50, for 
a barrel of sugar and a given amount of money. The barrel was ac- 
cordingly fîlled vi^ith sugar, and the price per barrel at which it was to 
be accepted by the défendant was fixed at the time of the making of 
the verbal contract, but the sugar itself was not weighed nor physically 
delivered to the défendant. Of this the court pertinently said: 

"To allow the parties to agrée, by paroi, upon a mode of payment to be com- 
plétée! afterwards, would let in the very mischief whlch the statute intended 
to avoid." 

In Hunter v. Wetsell, 57 N. Y. 375, 15 Am. Rep. 508, there was a 
verbal contract for the purchase of hops, of the value of over $50, but 
no part of the price was paid at the time. Thereafter the buyer, at 
two différent times, made payments upon the purchase price, but 
there was no proof of what occurred when the payments were made. 
In holding that this was not a compliance with the statute the court 
said: 

"A contract for the sale of personal property for the price of $50 or more la 
declared void unless one of three things be done, the last of whicli is payment 
by the buyer, at the time, of part of the purchase money. Payment aftenvards 
will not do. The payment must be made when tlie contract is made. Sucli is 
the plaln langiiage of the statute. * * * Ali that took place afterwards 
was a payment of $300 towards the hops. If this could be cailed a payment at 
the time of making the contract, within the meaning of the statute, then this 
provision of the statute serves no purpose, as every payment subsequenfly 
made, to apply upon the contract, would render it bindiug within the statute, 
and the provision requiring payment at the time would be nullifled. A pay- 
ment not made at the time ean never, under any circumstances, satisfy the 
requirement of the statute. But when a contract for the sale of persoual prop- 
erty, valid at common law, is made, and the buyer afterwards pays expressly 
to bina the contract, the parties then reafflrm or restate the ternis of the con- 
tract, and their minds theu meet so as to make a contract, the statute is un- 
doubtedly satisfled." < 

Further on, the court summarized what conduct subséquent to the 
making of the contract might take the case eut of the opération of 
the statute : (1) When the parties subsequently meet, and for the ex- 
press purpose of then complying with the statute, payment is made 
by the purchaser upon the contract at the request of the seller; and 
(2) when the parties subsequently meet and substantially restate. re- 
affirm, or renew the terms of the contract, so as then and there by a 
meeting of their minds to make a contract on such payment. The sub- 
séquent ruhngs of the Court of Appeals of New York touching this 
matter hâve been so thoroughly and fairly reviewed and presented in 
opinions by Judge Wallace, of the Court of Appeals of the Second 
Circuit, who, from long expérience and study, was quite famihar with 
the décisions of the state court, as to render it sufficient for us to refer 
to those opinions. In Raymond v. Colton, 104 Fed. 219, 43 C. C. A, 
158 F.— CO 
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501, the plaintiff and défendant owned practically ail the shares of 
stock of a Company, and plaintif! being indebted to défendant, the 
latter held as security therefor plaintiff 's stock. Upon différences 
arising between them it was agreed that the défendant should buy the 
plaintiff's stock, paying the différence between its value and the plain- 
tiff 's said indebtednesSj in considération of the plaintiff resigning 
from the office he held in the company, and also obtaining the résigna- 
tion of his brother and father. After some delay the plaintiff deliver- 
ed the résignations, stating at the tinie that it was "in compliance and 
fulfillment of the trade that we hâve made," and then calling for a 
settlement for the stock. Although the défendant received and re- 
tained the résignations, the court held that the contract was void 
under the statute because there was no delivery or part payment at 
the time of making the contract. After reviewing the state décisions 
the learned Judge said: 

"The actian was «ot tried or subinlttcd to the jury upon the theory that the 
hhares were the thùigs purehased, or the (considération of the défendant'» prom- 
ise. It was assunied upon the trial that theve had been no acceptance of the 
shares hy the buyer, and upon this theory the certilicate was tendered to 
the plaintiff upon the trial. There was no évidence that anything had been 
said or done by the parties, either at the tlme of the contract or subsequently, 
whieh had the effect of ehanglng the relations of pledgor and pledgee. Unless 
the acceptance of the résignations was évidence of an acceptance of the shares, 
there was no évidence in the case to show that the défendant had accepted 
and received some part qf the goods. or the évidences, or some part of them, of 
the things in action, which were the subject of purchase. The trial Judge 
adopted the theory of the coniplaint, and treated the delivery of the résigna- 
tions as the considération for the defendant's promise to purchase. They were 
in part the considération of that promise, and no other effect can be given to 
the delivery of the résignations than as a part payment of the considération 
or purchase xaoney. As there was no restatement or reafflrmation of the 
ternis of the prier oral agreement between the parties at the time of the de- 
liverj' of the résignations, exeept by implication, and as they were not de- 
livered for the express purpose of complying with the statute and validatlng 
tlie contract, it must be held that there was no part payment at the time of 
the contract, withini the meaning of the statute as construed by the highest 
courts of the state. Irrespective of this considération, if the défendant should 
be deemed to be the buyer, there was no part payment by him, such as thei'e 
was having been made by the seller. We coiiclude, therefore, that the contract 
was void under the statute of frauds." 

After the case was remanded for a new trial and came on for re- 
trial, as is painfully fréquent after the contending plaintiff has been 
advised by the reviewing court wherein his évidence was déficient, he 
tmdertook to supply the missing link by testifying that the original 
agreement was made on August 3d, and that on August loth, when he 
delivered the résignations to the défendant, he said : "I am going to 
give you my résignation, my father's résignation, and my brother's 
résignation, to take effect to-night at six o'clock, in compliance and ful- 
fillment of the trade that we made on August 3d ;" that défendant ask- 
ed plaintiff if the latter would not regret it, and the reply was in the 
négative; that afterwards, on August 19th, plaintiff's attorney called 
on défendant, and inquired if he wanted anything further, and défend- 
ant said he wanted the plaintiff's résignation as trustée, and this was 
?ubsequently sent to him by mail. The Circuit Court, notwithstanding 
this évidence, directed a verdict for the défendant on the ground that 
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the proof did not take the case out of the interdiction of the statute of 
frauds. On a second appeal (reported in 114 Fed. 8G3, 52 C. C. A. 
382) the court affirmed the judgnient, holding that the transaction of 
August 15th and thereafter was a payment under the void contract of 
August 3d, and was not a payment made for tlie purpose of vaHdating 
the prior void contract, The court reviewed in extenso ail the later 
décisions of the state Court of Appeals, including Jackson v. Tupper, 
101 N. Y. 515, 5 N. E. 65, in which that court held a subséquent pay- 
ment insufficient to validate a verbal contract for the reason that "by 
implication they recognized that it (the old contract) was still existing, 
but they did not reassert its terms so as to agrée upon a new one of 
essentially the same purport. * * =)= Upon principle, and logic- 
ally, there can be no payment made at the time of the contract unless 
it is made as part of the negotiations, or at the time when the negotia- 
tion is concluded; otherwise the statutory provision would be nuga- 
tory." There is no sufficient allégation in the replication of the plain- 
tiff to bring the payment of the $35 per diem within the foregoing 
rule, to vaUdate the contract. 

The case at bar, as disclosed by the pleadings, aptly illustrâtes 
the necessity of a strict adhérence to the plain terms of the statute in 
question. In its answer the défendant insists that the matter of the 
payment of $25 per day was an independent contract, separate and 
apart from that asserted by the plaintiflf in respect of the delivery of 
the shares of stock. This the plaintiff dénies. Had the contract been 
reduced to writing it would hâve settled this contention and taken it 
out of the vexing uncertainty of conflicting statements of the parties 
litigant. 

The ultimate position of plaintiff's counsel is that the case is taken 
out of the opération of the statute by reason of the performance of the 
contract on the part of the plaintiff's assignors. There is much of 
illogical assertion by courts touching this question of part performance. 
In many cases there is an utter confusion of part performance and en- 
tire performance. Of course, when a contract is performed on both 
sides there is no longer a contract to be executed and enforced. In 
such case the statute of frauds has no application. Without pursuing 
this question, it is sufficient to say that both the weight of reason and 
authority is that the doctrine of part performance by the buyer, such 
as paying the purchase price, and the like, obtains only in equity, and 
has no place in an action at law founded on the contract for damages. 
Kling V. Bordner, 65 Ohio St. 86, 61 N. E. 148, 152 ; Smith v. Phillips, 
69 N. H. 470, 43 Atl. 183, 184 ; Butler v. Shehan, 61 111. App. 561 ; 
Nally V. Reading, 107 Mo. 350-355, 17 S. W. 978 ; Koch v. WilHams, 
82 Wis. 186, 52 N. W. 257 ; Ballantine v. Yung Wing (C. C.) 146 
Fed. 621; Clark v. Davidson, 53 Wis. 317, 10 N. W. 384; Smith on 
the Law of Fraud, etc. (1907) § 348, p. 414; Warner v. Texas & 
Pacific Railway Company, 54 Fed. 922, 4 C. C. A. 673. While the 
last-named case was reversed by the Suprême Court (164 U. S. 418, 17 
Sup. Ct. 147, 41 L. Ed. 495), it did not touch the question under con- 
sidération. The décision was placed solely on the ground that the con- 
tract was not within the opération of the one-year statute of frauds, 
as it might hâve been performed within one year. 
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In Clark v. United States, 95 U. S. 543 (24 L. Ed. 518), the court 
said : 

"We do not mean to say that, wliere a paroi coutract bas been wholly or 
pai'tially executed and performed on one side, the party performlng wlU not be 
entitled to recover the fair value of hls property or serviœs. On the contrary, 
we think that he will be entitled to recover sueh value as upon an implied 
eontract for a quantum mei-uit. * * * The spécial contract being void, the 
elaimant is thrown back upon the righta wWch resuit from the implied con- 
tract." 

In Dunphy v. Ryan, 116 U. S., loc. cit. 497, 6 Sup. Ct. 488 (39 L. 
Ed. 703), the court said: 

"It is well settled that when one person pays money or performs services 
for another upon a contract void under the statute of frauds, he may recover 
the money upon a count for mouey paid to the use of défendant at hls request, 
or recover for the services upoa the quantum meruit count." 

Further on the court said: 

"But defendant's counsel further insist that there has been sueb a part 
performance of the contract as entitles the défendant to équitable relief, on 
the grouud that it would be a fraud on him not to enforce the contract. The 
case, as stated in the defendant's answer, is not, either in the averments or 
prayer, one for équitable relief^ There is no averment, and no proof was of- 
fered, that the refusai of the plalntifC to accept the deed and pay the purehase 
price of the land has subjected the défendant to any loss. * * * The mère 
breach of a verbal promise for the purehase of lands will not justify the inh 
terference of a court of équity. There is no fraud in such refusai. The party 
vvho so refuses stands upon the law, and has a right to refuse. * * * If 
the mère refusai of a party to perform a paroi contract for the sale of lauds 
could be construed to be such a fraud as would give a court of equity juris- 
diction to enforce it, the statute of frauds would be rendered vain and nuga- 
tory. The défendant Ijnew or ought to bave lïnown that the statute requires 
sueh a contract as the one bel seeks to enforce to be evidenced by writing. That 
he did not exact a contract in writing is his own fault. Courts of equity are 
not established to relieve parties from the conséquences of their own négli- 
gence or folly." 

In Purcell v. Miner, 4 Wall. 513, 18 L. Ed. 435, Mr. Justice Grier, 
speaking to this question, said : 

"A mère breach of a paroi promise will not make a case for the interférence 
of a chancellor. It is plaln that a party who clalnis such interférence has the 
burden of proof thrown ou hinj. He knows that the law requires written évi- 
dence of sueh contracts, in order to their validitj-. He has acted with great 
négligence and folly who has paid bis inoney wltliout getting his deed. "Wheui 
he reqùests a court to Interfère for him, and save him from the conséquences 
of hls ov^n- disregard of the law, he should be held rigidly to lull, satisfactory, 
and indubitable proof." 

Further on he said: 

"The mère payment of the price, in part or in whole, will not, of itself, be 
suflicient for the interférence of a court of equity, the party having a sufiicient 
remedy at law to recover back the money." 

This must be so under such statute as the one in question where 
the action is based on a contract not in writing, and unassisted by 
either of the exceptions named therein, It is a solecism to assert 
an action at law predicated of a void contract. The discussion of 
this question by Depue, Judge, in McElroy v. Ludlum, 33 N. J. Eq. 
828, is not only instructive, but exact and unanswerable in its logic. 
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The plaintiff sued upon a contract for services rendered the défend- 
ant, which was within the statute of frauds. The learned judge said: 

"Ttie suit is iu substance an action to enforce a légal demanda It niust, 
tberefore, be deeidecl upon the légal principles by wbicb tbe right of a party to 
l'ecover compensation for services rendered, under a contract invalld by tbe 
statute of frauds, is determined. Performance of a contract invalid by tlie 
titatute wlll not validate tbe contract so as to enable a party to enforce it by an 
action upon tbe contract. Unless lu cases specially provided for in tbe statute, 
part performance will not validate the contract at law. The dictum that part 
performance wlll make valid a contract Invalid by the statute of frauds is 
exclusively the créature of equity, and applies only to contracta relating to 
lands, and does not extend to contracts relating to other matters. Birckbead v. 
Cummins, 4 N. J. Law, 44-50; Brittaiu v. Rosslter, 18 Am. Law Reg. (N. S.) 
71G. The only remedy in such cases is by an action on a quantum meruit to 
recover the value of the services." ' 

He then adverted to the older rulings of some highly respected 
courts, holding that in a quantum meruit action the contract might 
be employed in ascertaining the measure of recovery, but had been 
later overruled by them because of the great abuses and harsh re- 
sults to which it led. He then said : 

"The pretext upon which évidence of the class referred to bas sometimes 
been admitted is that its admission was neeessary to prevent fraud. The ar- 
gument is that the statute was designed to prevent fraud, and shoukl not be 
made the means of periwtrating a fraud. But in such cases it is not neees- 
sary, In order to prevent fraud, to give tbe contract effect practically by means 
of an action. The law accords the injured party full compensation for the value 
of the considération he bas given on the faith of the contract which bis 
adversary répudiâtes. However uncertsiin and incapable of précise valuatioii 
the services, rendered under an executory contract invalid by the statute, may 
hâve been when tbe contract was made, their value bas ceased to be uncertaiii 
at the time when the action is brought. The services having then been per- 
formed, are then capable of exact ascertainment, and their value can easily 
be estimated upon such évidence as is ordinarily submitted to a jury upon any 
other issue involving the value of services. Further than this we cannot go, 
without giving the party the benefit of hls contract in his action, although 
tbe statute déclares that it shall not be enforced by an action. The policy 
of the statute is to prevent frauds whlcb may be accomplished by setting up 
contracts of the interdicted class, by paroi testimony. That policy is Infringed 
upon equally, whether the contract be used for tbe purpose of luflueneing the 
amount of the recovery, or be made the foundation of the action. Expérience 
shows the danger incident to frittering away, under plausible prétests, the 
provisions of a statute which bas repeatedly been declared to be one of the 
wlsest laws upon tbe statute book." 

The leading case in the EngHsh courts is that of Earl of Fal- 
mouth V. Thomas, 1 Cromp. & M. 88. The action was to recover 
the value of crops under a verbal agreement for a lease of the lands 
on which the crops were made. It was held that the contract was 
within the statute, although the défendant had accepted and received 
the crops, and that the plaintiff was only entitled to recover their 
value in indebitatus assumpsit. Lord Lyndhurst said : 

"Admitting that the défendant is to pay for the crops, he ought to pay for 
them, not upon the terms and footing of the bargain and sale, but upon a 
quantum meruit; the crops at the time of the bargain and sale were, upon 
thèse pleadings, an interest In land ; and to allow the plaintiff to recover upon 
this bargain and sale, and to hâve the prlce regulated by it, would be in di- 
rect opposition to tbe statute, because it would be giving efCect to an action 
upon a verbal contract for an interest in lands." 



950 158 FEDERAL REPORTER. 

It is no answer to the foregoing that the contract pertained to an 
interest in land. Browne on the Statute of Frauds (5th Ed.) par. 
115, adverting to this section of the statute respecting contracts 
affecting interest in lands and those under the seventeenth section of 
the statute respecting personal contracts, says: 

"There seems to be no reason to attrlbute to the latter phraseology any force, 
or to draw from It any Infereuces, différent from those which attend the con- 
struction of- the former. 'AUowed to be good' appears to mean considérée! good 
for the purposes of recovery upon it; and the remaining portions of tlie two 
sections jn question being very similar, and the policy of the two being very 
clearly the saœe, we should not be justifled in laying much stress upon the 
change of phrase. Many of our states, in adopting the substance of it, hâve 
disregarded the différence alludeé to, and put the sales of goods Into the 
same section wlth other contracts, extending to them a coniinon provision, 
that no action shall be brought," etc. 

In 80 far as the per diem part of the contract in question is con- 
cerned, it was not necessarily within the statute of frauds. Not only 
might it hâve been fully performed within the year, but it might hâve 
been performed by the designated attorney giving one day's sepa- 
rate _ attention thereto. There was no requirement that this spécial 
service should be rendered for over one day, as no given number of 
days was prescribed. Warner v. Texas & Pac. Ry. Co., 164 U. S. 
418, 17 Sup. Ct. 147, 41 L. Ed. 495. As that part of the contract 
was fully discharged, and the only feature of the verbal contract within 
the statute is that which pertained to the shares of capital stock, which 
had not been performed by the vendor, it seems illogical and absurd to 
say that the executed part of the contract not within the statute could 
be regârded as such performance as to take the void part out of the 
statute. "If B., who by the terms of the contract is to do an act 
which is not within the statute, performs the contract fully on his 
part, while A., who by the terms of the contract was to perform an 
act which is one of those named in the statute, has not performed on 
his part, the contract is within the statute. * * * This view is 
generally taken both in law and equity." Page on Contracts, vol. 2, 
par. 716. 

It results that the jiidgment of the Circuit Court mvist be affirmed. 



RUGGLBS V. BUCKLEY et al. 

(Circuit Court of Appeals, Sixth Circuit. .Tanuary 7, 1008.) 

No. 1,637. 

1. Partnersiiif— Existence of Relation— Evidence to Establisii. 

Partnershlp is a fact, vrhich lilje any other fact niay be estal)lished by 
ciremnstances, and it IS' Ilot esseptial to its existence that there should be 
a partnershlp name or a formai partnershlp agreement. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 38, Partnershlp, §§ 1, 
64, 75.] 

2. Same— Evidence Consudebed. 

Défendant, who was wlthout capital, entered into an agreement wlth 
complainant to render services in the business of dealing in timber lands, 
which complainant was to cotitrol, and for which he was to fumish the 
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capital. He was to recelve interest on such capital as a preferred profit, 
and défendant was to draw a certain siim annually on whicli he was to 
pay interest, the remaining profits to be divided between them. After 
a few years tlie business was extended to include the manufacture of lum- 
ber, aud défendant tooli in a partner for that purpose and later incor- 
porated. A railroad company was subsequently organized and a road 
built. For ail thèse enterprises the capital was largely supplied by coni- 
plainant, but no formai partnership agreement was made between tlie 
parties nor were they publicly known as partners. Later on, however, two 
written agreenients were made between them defining the interest of each 
in the entire business, and one of which conta iued a statement of the 
amount due therefrom to coniplainant on aeconut of capital and advanees. 
and also the amount due to the business froni défendant on account of 
withdrawals. Hcld, that the relations of the parties were those of part- 
ners, and that the partnership continued and extended to ail of the 
varions enterprises. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnership, §§ 13- 
28.] 

3. Same— Partneeship Contract— Intebest on Surplus Capital. 

Where one partner furnishes ail or more than his share of the capital 
In the business, he may contract for any rate of interest on the surplus of 
capital so furnished to be paid ont of the profits as preferred profits. 

[Eld. Kote. — For cases In point, see Cent. Dig. vol. 38, l'artnership, §5 
121-123.] 

4. Same— I3FFECT of Dissolution. 

An agreement made between existing partners containing stipulations 
for the future couduct of the business ceases to be operative ou and after 
a dissolution of the partnershi]) by a decree of court. 

ô. Same— Distribution of Assets— Discrétion of Court. 

On the dissolution of a partnership by a decree of court, where the as- 
sets include stock in corporations it is within the discrétion of the court 
to divide the same in specie when other assets are sufficient to pay ail 
obligations of the firm. 

Appeal from the Circuit Court of the United States for the Sovith- 
ern Division of the Western District of IVIichigan. 

This bill was filed by Charles F. Ruggles agaiust Edward Buckley et al., 
TO wind up au allogeil partnership business between the coniplainant, Rug- 
gles, aud the défendant Buckley. Prior to 187ô, and for many years there- 
after, both Ruggles and Buckley (hereinafter called coniplainant aud de- 
fendant, respectively) resided iù Jlanistee, Mich. Tlie coniplainant was a 
successful business man at the date mentioned, dealing principally in buying 
aud selling timber lands. ïhe défendant, who was a hardware dealer, hart 
failed in business and was a bankrupt. Thèse parties were brothers-in-law. 
the defendant's wife being coraplaiiiant's sister. In 1875 tliey enteretl into a 
business relation whereiu the défendant was to render certain services in the 
timber land business of the coniplainant, and the latter was to furnish the 
capital and to manage the business. The eomplainant was to be paid out 
of the business, as a preferred jiroflt, 10 per cent, interest annually ou the 
inoney he advanced, aud the défendant was to witlidraw .$1,200 per anuuni 
from the business, and pay 10 per cent, interest annually tliereou. Coniplain- 
ant was to bave two-thirds and défendant one-third of any jirofits of the busi- 
ness that remained. In 1878 they also eugaged in the luinber raanufacturlng 
business, to which the défendant principally gave his attention, while the 
eomplainant exercised a gênerai management of ail tlie business, iucluding the 
lumber business. In 1880 they decided to interest !ii tliis business a Mr. 
Douglas, who was a logger, and tbe firm of Buckley & Douglas was formo<l, 
In which Buckley was to lia^-e three-fourths of tbe profits, and Douglas onc- 
fourth. From 187.5 down to, and iucluding, 1880, the business transacted by 
<-omplainant and défendant was eiitered on tbe boolcs of the comphiinant, useil 
by liim prior to 187.5. To distinguish Ruggles' former business from this joint 
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business, the latter was designated new business. Nofirm name as between 
tlie coniplainant and the défendant was ever adopted. Tlieir business reiatiou 
was not made publie. The profits of the business down to, and including, 
J880 were divided in the proportion as betore stated. Soon after the flrm of 
Bucliiey & Douglas was formed, the open accounts of tlie business of eomplain- 
ant and défendant f rom 1875 down to that time were trausf erred f rom Kug- 
gles' boolis to new bocks labeled "Edward Buckley," on which tliereafter tlit! 
business of Buckley & Douglas was also eutered. At the time the firm of 
Buckley & Douglas was formed, complainant and défendant agreedi to di- 
vide the net profits of tlieir business tliereafter equally. In 1887, in order to 
reach a large body of timber, the Manistee & North Eastern Railroad Com- 
pany was organized, and a railroad 18 miles long was constructed, known as 
the Manistee & North Eastern Kailroad, at a eost of more than $65,000, which 
was largely furnished by complainant. Buckley took three-fourths and Doug- 
las one-fourth of the stock of this railroad company, of which the défendant 
was président, complainant vice président, and Douglas secretary. ïlie road 
bas been extended. until npw it is more than lOO miles long. In 1892, the 
flrm of Buckley & Douglas was incorporated under the name of "The Buckley 
& Douglas Lumber Company." Buckley took three-fourths and Douglas one- 
fourth of its stock. Down to this time, 1892, the complainant had furnished 
practically ail the money that had been used by Buckley in thèse enterprises, 
and had been constantly consulted and advised with about the conduct and 
management of thèse différent businesses, and largely controlled them. In 
September, 1891, complainant left Manistee on account of certain troubles 
wholly unconnected with bis business, and remained away until 1900 at wliich 
time he returned to Manistee. Until just prior to complainant's return to 
Manistee, his Personal relations with the défendant had been of a most cor- 
dial and eonfldential character. During the latter part of complainant's ab- 
sence from Manistee, he became dissatisfled with defendant's conduct in rela- 
tion to their joint business, which culminated in the flling of the bill in this 
case in August, 1900. During his absence he was often vislted by défendant 
and their business affairs were discussed, and he eontinued to particlpate in 
dir'ecting and managing the business. On October 2, 1891, while complainant 
was sojourning in Canada, he transferred and delivered ail of his property 
and holdings to the défendant. Thèse transfers were made to cover complain- 
ant's property, in conséquence of his troubles at Manistee, and the property 
was afterwards retransferred to complainant. On April 22, 1893, at Clifton, 
Canada, complainant and défendant entered Into a written agreement, which 
is known in the record as the "Clifton Agreement." It is in the following 
words and figures, to wit: 

"That the business and property represented by and in the boolvs labeled 
Charles F. Ruggles, is and always was the property of Charles F. Euggles, in- 
dlvldually. 

"That the business and property represented by and in the books labeled 
Edward Buckley, and also the books labeled Minnesota Land business, is the 
property of sald Buckley and Ruggles, jointly, eacli owning one undivided half 
interest. 

"That the three-quarter interest of Edward Buckley in the business and 
property represented in and by the books of Buckley and Euggles, and the 
Buckley & Douglas Lumber Co., and the Manistee & North Eastern R. R. Co., 
belongs to and is the property of said Buckley and Ruggles jointly, each 
owning one undivided half. 

"That upon the comniencemMit of the business represented in. ail the books 
above mentloned — excepting the books labeled Charles F. Ruggles — it was 
agreed by and between the parties hereto, that the time of Edward Buckley 
and his whole and undivided attention should be used in attending to and pro- 
moting ail the business above referred to, and proteeting and caring for the 
property above represented, regardless of to whom it belonged, including the 
individual property of Charles F. Ruggles, and that said Buckley was and is 
to make no charge for his time and services. Further, that said Buckley was 
to keep the whole of said Ruggles' money invested in the above business, and 
to allow Interest at the rate of 10 per cent, per annum, payable annually tlie 
Slst day of December of each and every year, on the money of said Ruggles, 
so Invested, and on the daily balance of said Ruggles, both in his own (Rug- 



BUGGLES V. BXJCKiLET. 933 

gles' books) and ail the other books, until said money, together with Interest 
thereon, was fully returned to said Ruggles, after wliich one half of the 
surplus and profits shouUl go to said Ruggles, and the other half to said Buck- 
ley, In full for his services, time aud profits, for managing the wliole business, 
including the private business of said lluggles, in which said private business 
said Buekley Is at no time to hâve any interest in or any profit from." 

Défendant'» wife, who was oomplainant's only sister, dled, and in March, 
1894, he marrled the second time. In .7 une, 1894, défendant executed a last 
will and testament in which complaiuant was made the reslduary legatee. Aft- 
er deductlng the spécial bequests provlded for therein, there was left for the 
reslduary legatee, property about equal in value to complainaiit's interest in 
the business, as is shown by an inventory of the joint business of Deceœber 
81, 1893, and also as is shown by the Clifton agreenient of 1893. A copy of 
thls will défendant sent to complaiuant. The Clifton agreement contains sev- 
eral clauses, setting ont the business relation between complaiuant and die- 
fendant, and the interest each had in the business. On February 3, 1896, in 
Chicago, 111., a second written agreement was entered into between complaiu- 
ant and défendant, in which was incorporated the Clifton agreement, and the 
same reaffirmed. In the Chicago agreement it is agreed that the amount due 
complaiuant on December 31, 1895, from the business on account of the capital 
and advances he had invested in said business, including interest thereon, is 
the sum of $881,525.05. It is further agreed tbat the amount due from de- 
fendant to said business on December 31, 1895, for money withdrawn by him 
from the business, including Interest thereon, over aud above the amount of 
capital and advances made by him to said business, is the sum of $220,253.72, 
and that of this amount, $77,412.79 was drawn by the défendant in excess 
of the amount that he should hâve drawn. On this last amount, défendant 
was to pay addltional interest at the rate of 5 per cent, per annum. The re- 
mainder of this last agreement refers to questions of interest and application 
of payment, and the securing of certain indebtedness, not necessary to mention 
hère. It was evidently intended as a starting point from which to begin to 
bring the business to a close. 

The défendant does not deny the exécution of cither the Clifton or the Chica- 
go agreements, but insists that they are not true, and do not correctly state the 
relation between him and the complaiuant. The bill allèges that they are and 
hâve been partners since 1875, the answer admits that they were partners 
from 1875 down to 1880, but dénies they were partners after 1880, except in 
the buying and selling of timber land, and sets u)) that since that date com- 
plainant has had no interest in the lumber or railroad business, and that the 
money advanced by complaiuant to him was a loan to him, aud that for such 
money the relation between hlmself and complainant is that of debtor and 
créditer. The bill prays that the partnershlp existing between them be dis- 
solved, and the business wound up, and for that purpose that a receiver he ap- 
ixdnted to take charge of ail the partnershlp property, that the case be re- 
ferred to a spécial master for an accounting between the complainant and 
défendant, and for gênerai relief. 

An interlocutory decree was pronounced in the case on December 12, 1903. 
Therein it was decreed: (1) That complainant and défendant were partners. 
(2) That said partnershlp be dissolved. (3) That the cause be referred to a 
spécial master for an accounting with référence to said partnershlp, with full 
directions for taking and stating the account. (4) That Jno. Patton be ap- 
pointed receiver of ail the property and assets of the partuership (with cer- 
tain exceptions). (5) That a preliminary injunction as prayed for in the bill 
be granted. 

The case was finally heard upon its merits on March 15, 1906, and the decree 
of March 12, 1903, approvedi, except as to one or two matters relating to the 
question of interest. The spécial master was si)ared a vast deal of labor by 
the parties agreeing in writing as to the condition, of the account between 
them, assuming that the court below was correct in holding that they were 
partners. It was, however, expressly provlded in this agreement that nothing 
in the language or terms used therein should be construed as an admission 
by the défendant of the existence of a partnershlp between Chas. F. Buggles 
and Edward Buekley, nor of the validity or effectiveness of the contracts of 
1893 and 1896. 
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Tbe coinplalnant and the défendant Buckley excepted to the decree of the 
Circuit Court, asslgned errors, and hâve appealed. 

F. W. Stevens and G. D. Van Dyke, for appellant. 
Benton Hanchett and W. S. Humphrey, for appellees. 

Before LURTON and RICHARDS, Circuit Judges, and McCALL, 
District Judge. 

McCALfL,, District Judge (after stating the facts as above). The 
controlling question hère is whether or not complainant and défend- 
ant hâve béen partners since 1875 in the timber land business, in the 
manufacture and sale of lumber, and in the construction and opéra- 
tion of the Manistee & North Eastern Railroad. The défendant as- 
signs 29 errors, the fîrst 4 of which raise the main question of fact, 
and may, therefore, be stated together, and so disposed of. 

They are to the efïect that the Circuit Court erred in decreeing that 
complainant and défendant were partners in the business recorded in 
the books labeled "Edward Buckley," and that complainant was a 
subpartner with défendant in the business of Buckley & Douglas, and 
that the three-fourths of the capital stock standing in the name of 
Edward Buckley in the Buckley & Douglas Eumber Co., and also in 
the Manistee & North Eastern Railroad Co., were assets of the pârt- 
nership of Ruggles and Buckley. It is neither contended by any one 
that there was a written partnership agreement between the complain- 
ant and the défendant, nor that there was a partnership name adopted. 
The business relation of the parties in this case must, therefore, be 
determined from the facts and circumstances under which the busi- 
ness was begun and conducted. And for this purpose, we may consider 
. what the parties said, their correspondence, the manner of keeping 
their books, the source of the capital invested, the disposition of the 
profits, the relation or connection of each party to the business, and 
its character, and, more important still, the relation the parties them- 
selves understood they bore each to the other and to the business dur- 
ing the years in which and while the business was going on. The 
fact of a partnership, like any other fact, may be established by cir- 
cumstances. It does not follow that because there was no partnership 
name, nor formai partnership agreement, there was, therefore, no part- 
nership. "Partnership is a fact— a fact sometimes made out like other 
facts, from circumstances as well as by direct évidence." Fechteler 
V. Palm Bros. & Ce, 133 Fed. 462, 66 C. C. A. 336 ; In re Neasmith, 
147 Fed. 165, 77 C. C. A. 402. 

When we examine the record for facts and circumstances tending 
to prove that a partnership existed between Ruggles and Buckley 
from 1875 down to March 12, 1903, the évidence clearly preponderates 
in favor of the proposition that such a business relation existed be- 
tween them, and there is no escape from the conclusion to that eflfect 
reached by the Circuit Court. 

True, the parties did not make public the fact of their business con- 
nections, indeed, for reasons satisfactory to themselves, they may 
hâve concealed that relation; yet, if in point of fact, they were co- 
partners, the concealment from the public of their true relation would 
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not in the least affect that relation as between themselves. But we 
are not left to mère circumstances from which to détermine the busi- 
ness relation existing between complainant and défendant. That is 
made clear, and the interest complainant had and bas in the business, 
and his relation to it is stated by Buckley himself in the Clifton agree- 
ment of April 22, 1893, and the Chicago agreement of February 3, 1896. 
In addition, in August, 1895, the défendant wrote a letter to his légal 
adviser, Mitchell J. Smiley, in which he says that while he bas ap- 
peared to own and control the capital invested in the business con- 
ducted by him at Manistee, Mich., and elsewhere, since 1874, and the 
business conducted by himself and Douglas, including the Buckley & 
Douglas Lumber Co., and the Manistee & North Eastern Railroad Co., 
and the construction company that built said road, the fact is, and al- 
ways bas been, that Charles F. Ruggles is, and always bas been, the 
owner of said capital, etc. Thèse two agreements, and this letter, to- 
gether with other facts and circumstances in the record, are wholly 
inconsistent with the claim attempted to be set up by the défendant 
for the first time after the bill was filed, to the eflfect that complainant 
was only a creditor of Buckley for money loaned him since 1880, and 
with which he had conducted this extensive business. The facts and 
circumstances hère make a case that falls squarely within the définition 
of a partnership as laid dovvn by Mr. Justice Gray in Meehan v. Val- 
entine, 145 U. S. 611, 618, 12 Sup. Ct. 972, 973, 36 h. Ed. 835. He 
said : 

"Tlie rwjuisites of a partnorship are that the parties must hâve joined to- 
^'ether to cariy on a trade or adventnre for their cominon beneflt, eaeh con- 
Iributing property or service, and having a coinmunity of interest in tho 
profits." Ward v. ïliompson, 22 llow. 330, 16 L. Ed. 249; Fleming v. Lay, 
t09 Fed. 9.54, 48 C. C. A. 748. 

We considered and discussed somewhat fuUy this question in Fechtel- 
er V. Palm Bros. & Co., supra, and there held that "the intent to be 
partners is made out when we find a business carried on for the joint 
benefit of two or more persons, with an agreement for a mutual par- 
ticipation in profits, as profits." 

It is earnestly and ably insisted by counsel for défendant that 
the terms of the partnership as disclosed by this record, and insisted 
on by counsel for complainant are illégal and unconscionable. Il- 
légal, in that it provides for usurious interests compounded. And to 
permit the business to be wound up under such terms would be against 
public policy, and a great hardship on the défendant. 

In the view we bave taken of the case, the question of usury is 
eliminated. Where one partner furnishes ail or more than his share 
of the capital in the business, he may contract for any rate of inter- 
est on the surplus of capital so furnished by him, to be paid out of the 
profits of the business, as preferred profits. If there are no profits, 
or the business fails, he gets no interest and loses his capital. It is 
for this additional risk that he is permitted to charge and receive 
from the business as a preferred profit, in the event it is earned, à 
return exceeding the légal rate of interest upon the capital so advanced. 
Paul V. Cullum, 132 U. S. 546. 10 Sup. Ct. 151, 33 L. Ed. 430; Du- 
den V. Malov, 63 Fed. 183, 11 C. C. A. 119. 
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In Paul V. Cullum, supra, Mr. Justice Harlan, speaking for the 

court, says : 

"While In the absence of written stipulations or otlier évidence sliowing a 
différent intention, partners will be lield to sliare equally botli profits ancT 
iosses, It is entirely compétent for tliem to détermine, as between tliemselves, 
tlie basis upon wliich profits shall be divided and Iosses borne, wlthout regard 
to their respective contributions, whetber of money, labor, or expérience, to 
the common stoclv. Story on Partnersliip, §§ 23, 24. Such matters are en- 
tirely within the discrétion of parties about to assume the relation of part- 
ners." 

The terms of the partnership agreement, considered from the prés- 
ent, may appear hard. But even a court of equity cannot grant re- 
lief from a légal contract entered into freely and understandingly, 
and from time to time reafifirmed and complied with without complaint 
for a quarter of a century. Especially is this true, when the party 
seeking such relief admits its exécution, and does not allège and prove 
deceit, fraud, duress, or that he vi'as in some way overreached in its 
exécution. 

As was said by this court in Blake v. Pine Mountain Iron & Coal 
Co., 76 Fed. 624, 22 C. C. A. 430 : 

"It is just thèse hardships wbich a court of equity cannot relieve by re- 
scinding contracts, or making new eues by construction, through the process 
of balancing blame for nonperformance, and going into paroi proof of other 
or différent intentions than those expressed in the contracts themselves, in- 
tentions relating to failures not anticipated at the time the contracts were 
made, or not provided for by the terms of the agreement, as tbey would hâve 
been if the parties had not been improvident in neglecting such protection as 
was open to them against possible failure and change of conditions. Tlie rea- 
sonableness Of a contract, its fairness and justice, are to be determined as of 
the time when the parties entered into it, and so of the Intentions involved in 
the construction of their agreemeuts, and none of tliese are to be infiueneed by 
the force of subséquent changes in events or circumstances. Fry, Spec. Perf. 
p. 193, c. 6. It may be an improvident contract, but improvidence or inade- 
quacy does not détermine a court of equity to rescind, or to decree against 
spécifie performance." 

The défendant, however, under the terms of a partnership which 
his counsel insist are hard and unconscionable, began as a bankrupt, 
and in a quarter of a century has accumulated an estate amounting 
to nearly $1,000,000, and withdrew from the business during this 
time quite a quarter of a million for expenses. 

This bill, however, is not brought to enforce spécifie performance 
of a contract, but rather to dissolve a partnership and to wind up its 
business, vyhich is quite another proposition. 

We come now to consider the two errors assigned and pressed 
upon our attention by the complainant. 

First. It is insisted that the Circuit Court erréd in decreeing that 
the contract of February 3, 189G, was binding on the parties only 
until the date of the decree dissolving the partnership. The agree- 
ment of February 3, 1896, was an account stated of past transactions, 
and contained stipulations regarding the future conduct of the busi- 
ness. This agreement is not an article or a contract of copartnership. 
It is évidence tending to show that a copartnership existed. That 
copartnership ceased to exist when it was dissolved by a decree of 
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the Circuit Court, and it is proper that the business be wound up as 
of the date of the dissolution of the partnership. 

Second. It is insisted that the court erred in decreeing that in case 
there was sufficient property of the partnership when sold to bring 
an amount sufficient to pay to Ruggles the amount found due him 
from the business, that in that event, the shares of stock belonging to 
the partnership in the lumber company and in the railroad company 
should be divided equally between complainant and défendant. This 
présents the question as to whether or not the stock in the two cor- 
porations shall be sold or divided in specie. The gênerai rule it that 
a sale shall be had of what remains of partnership property after the 
debts are paid. The reason of the rule is that a sale furnishes the 
best means of ascertaining the value of the property, and its equal 
division. 3 Bâtes on Partnership, 974. But under the facts in this 
case, we think the question addressed itself to the sound discrétion 
of the court. In the exercise of that discrétion, the trial judge de- 
creed that said shares of stock should be divided equally between the 
complainant and défendant, unless it become necessary to sell them 
in order to pay debts of the firm, and in that event, only enough there- 
of should be sold as will be sufficient to pay any debts remaining un- 
paid after ail the other property of the firm had been exhausted. The 
décision of a question which is within the discrétion of the trial judge 
will not be disturbed on appeal, except it clearly appears that such 
discrétion was abused. It does not appear that there was an abuse of 
this discrétion in this case. Each share of stock is of equal value. The 
entire amount of stock is susceptible of equal and exact division 
in specie. If there is no need of its sale to pay debts, it should be di- 
vided as decreed by the dourt below. Kelley v. Shay, 206 Pa. 20.5, 
55 Atl. 925; Harper v. Lamping, 33 Cal. 641. Each of thèse as- 
signments is without merit. 

The remaining errors assigned by complainant were abandoned at 
the hearing. 

Upon the whole case, we are satisfied with the holdings of the court 
below, and its decree is affirmed. 
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(Circuit Court of Appeals, Second Circuit. January 14, 1908.) 

No. 96. 

Masteb and Servant— Injuries to Servant— Railhoad Employôs— E3m- 
ploybrs' liabilitï act. 

Where a complalnt for injuries to a railroad employé was expressly 
drawn under ttie New York employers' liability act, and the answer ad- 
mitted that the notice required by the provisions thereof had been receiv- 
ed by défendant, a ruling that such act had no application to the case was 
erroneous. 

Weit of Eerob— Eeview— Harmless Error. 

Where, in an action for injuries to a railroad employé by the alleged 
négligence of the wrecking master of the road, the court charged that such 
master was the représentative of the road and was liable for his négli- 
gence, such instruction was even more favorable to plaintifC than the full 



958 158 FBDEEAL REPORTER. 

récognition of the New Xorls employers' liability act under wliicli tbe ac- 
tion was brouglit would hâve justified, se tliat plaintlŒ was net prejudieed 
by an erroneous ruling tliat sueh act had no application to the case. 

[Eid. Note.^ — For cases in point, see Cent. Dlg. vol. 3, Appeal and Error, 
§§ 4052-4062.] 

3. M4STEE ASD Servant— INJUBY to Servant— Dtjtt of Mastbr. 

It is a niaster's duty to turnish his ser\'ant suitable, safe, and suflS- 
cient machinery, means, and appliaiices, and sufflcient and compétent 
helpmates, the inaster being liable for an injury occurring by reason of a 
defeet in machinery, ways, or works, or by reason of the incompetency of 
a fellow servant of which he Itnew or by the exercise of reasonable dili- 
gence should hâve lîuown ; but having complied veith the law in this re- 
spect, neither he nor the person delegated as his représentative being 
guilty of a négligent act, his duty to the servant Is performed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 171-174, 330-336.] 

4. Same— Pboximate Cause. 

A car having been derailed, defeiidant's wrecliing master, a man of 
unusual expérience and more than ordluary intelligence, was sent for and 
superintended the rerailing thereof, in the course of which the car was 
puUed by a cable attached to an engine by a coupllng link. After the 
third pull the link parted, and in some manner flew back 60 feet over 
the top of the car and struck plaintiflC's intestate, who was sitting near 
the end of the car. Held, that the breaking of the link was the proximate 
cause of decedent's injury. 

5. Same— Nkgligence— Method of Work. 

A raiiroad wrecking master of large expérience used blocks with which 
to rerail a derailed car, instead of replacer». Décèdent was Injured by 
being struck by a link attached to a cable used to pull the car onto the 
tracks. The car was actually rerailed on the third pull, notwithstanding 
the breaking of the link, and there was évidence that, by reason of the po- 
sition of the trucks with référence to "toggle straps," replacer» could not 
be used. HcW, that the wrecking master, not being required at his péril 
to sélect the best method of rerailing the car, but being required only to 
use his best judgment, was not négligent In using blocks instead of re- 
placera. 

6. Same— Evidence— Appliances Used by Othees. 

In an action for deatb of plaintiff's intestate whlle assisting In rerail- 
ing a raiiroad car by the breaking of a coupllng link, a question asking 
whether there were other sizes of links used on railroads at the tlme 
of the accident was properly disallowed for failure to assume that the 
conditions were substantially sirailar. 

7. Evidence — Materiality. 

Where a conpling link by which intestate was Injured durlng the re- 
railing of a car was shovvn to bave parted on the third pull, évidence as to 
whether It appeared from the fractured parts that it was broken sudden- 
ly or by a long strain was Immaterial. 

8. Witnesisbs—Cboss-Examination— Limitation. 

Where a wituess who had testifled before the coroner on having his 
testimoiiy read stated that he had so testified, the court did not err in 
halting the cross-examination when it went to the extent of implyiug that 
the witness' statements at the trial were'unreliable because he had stated 
facts which he had not mentioned before the coroner for the reason that 
he had not been asked to do so. 

In Error to the Circuit Court of the United States for the Southern 
District of JMew York. 

Writ of error to review a judgment entered upon the verdict of a 
jury in favor of the défendant, in an action brought by plaintiff to 
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recover damages resulting from the death of her husband, Frank W. 
Wyman, while in the defendant's employ as a brakeman. 

Jacob Newman (H. L,. Schuerman, of counsel), for plaintiff in error. 
Alexander & Green (Allan McCuUoh, of counsel), for défendant in 
errer. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The accident occurred July 7, 1904, on de- 
fendant's premises at Pier 56 North River, New York. A car float 
had come to the dock and the movable part known as the "bridge" 
would not sink low enough, with the weight of the engine alone, to 
meet the float. Accordingly the defendant's employés took a car 
known as a gondola, loaded with structural iron from the yard and 
ran it down to depress the bridge. It was a wooden car about 34 
feet long with two trucks, each truck having two pair of wheels. The 
weight of the car was about 80,000 pounds. In running the car down, 
the rear truck went oflf the rails on the bridge and onto the float. The 
four wheels of the truck had gone oflf the rails and were resting on' 
wood on the deck of the car float. The wheel that was farthest out 
of alignment was about six or eight inches from the rail to which it 
belonged. The rear wheel had gone through the float, had sunk 
through the wood. The forward truck was on the rails on the bridge. 
After the engineer of the switching engine had made several abortive 
attempts to pull the gondola back on the track, the wrecking master 
Sims was sent for. He arrived shortly thereafter on a tug with ap- 
pliances, and his crew of five men and assumed control of the work 
of rerailing the car. He had been in the employ of the défendant 
since 1866 and had 32 years' expérience in wrecking. No question 
is raised as to his competency. When he arrived he found that the two 
hind wheels of the derailed truck were between the float and the 
bridge, the fore wheels being in the toggles. 

The first step taken was to chain the truck to the body bolster so 
that when the body of the car was raised it would raise the truck at 
the same time, so that the oil box would clear the toggle straps. Hav- 
ing jacked up the car and placed oak blocks under the wheels, Sims 
and his men lowered the car until the wheels rested on the blocking, 
when the jacks were removed. A new steel cable was furnished by 
the agent on the pier, it was 35 feet long with a hook in an eyelet at 
one end and a link in an eyelet at the other end. An additional link 
was rieeded to attach the cable to the engine and Sims and Wyman, 
plaintifï's intestate, procured the link from a box on the bridge. 
After the connection was made Sims gave the signal, the engine 
started and pulled the car up the bridge about five feet. The car 
was again jacked up and blocking was laid on the lower side length- 
wise and crosswise. The car was then lowered and the jacks removed. 
Sims examined the Unk, pin and cable and signaled for a second pull 
which was given, the car moving about 10 feet, bringing the front 
wheels of the rear truck about 3 inches from the rail. The hindmost 
wheel of the rear truck was just clear of the upper end of the toggle 
bar. They then got the car replacers, which were part of the ap- 
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pliances furnished by the défendant on the premises, adjusted the 
blocking in front of the wheels, greased the replacers and, after Sims 
had again examined the link and pin, he gave the third signal to pro- 
ceed. The engine moved, the wheels dropped on the rails and imme- 
diately thereafter the link attached to the engine parted, and in some 
mysterious manner, flew back 60 feet over the top of the car and 
struck Wyman, who with Sims and Snyder, the pier agent, was sit- 
ting on a truss near the end of the car. Sims testified that he could 
not use the car replacers sooner than he did because he could not 
place them between the toggle strap and the string pièce. He says, 
■"I could not use the car replacer at any time before tlie hind wheels 
of the truck were free of the toggle bar because it would not allow 
the truck to curve." The link was the ordinary one used in coupling 
cars before automatic couplers were adopted. 

The question submitted to the jury was whether the défendant was 
négligent in providing an improper link and in failing to inspect it 
properly prior to using it on this occasion. The jury found for the 
défendant. 

Error is assigned because of the ruling of the trial judge that the 
New York employers' liability act "has no application to the case." 
We are at a loss to understand what considérations influenced the tri- 
al judge to make this ruling for the reason that the complainant was ex- 
pressly drawn under the act and the answer admits that the notice 
required under the provisions thereof was received by the défendant. 
The ruling though technical error was not réversible error for the 
reason that the plaintiff was not prejudiced thereby. 

In charging the jury that Sims was the représentative of the Le- 
high Valley Railroad Company and that the company was liable for 
his négligence, the court stated the rule even more favorably for the 
plaintiff than if he had given full récognition to the liability act. 

The principal question debated is whether the court erred in re- 
f using to submit to the jury the question whether the gênerai method 
pursued by Sims in rerailing the car was a proper one. The plain- 
tiff insists that it was not for the reason, first, that Sims should not 
hâve used blocks, but should bave used replacers for getting the car 
back on the rails. Second, he should hâve unloaded the structural 
iron from the car to lighten the load and diminish the friction. Be- 
fore considering this question it is well to understand what obliga- 
tion rested upon the master under the conditions presented by this 
évidence. It is the duty of the master to furnish for the use of his 
servant, suitable, safe, and sufficient machinery, means and appliances 
and for his helpmates, compétent men and a sufficient number of them 
to do the work required. He is liable if an injury occurs by reason 
of a defect in machinery, ways or works or by reason of the incompe- 
tency of a fellow servant, of which he knew or of which, by the ex- 
ercise of reasonable care and diligence, he should hâve known. When 
he has complied with the law in this respect and neither he, nor the 
person delegated as his représentative, is guilty of a négligent act, 
his duty to the servant is discharged. 

In Looney v. Metropolitan R., 200 U. S. 480, 486, 36 Sup. Ct. 303, 
305, 50 L. Ed. 546, the court says : 
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"To hold a master responsible, a servant must show that the appliancrs 
and instrumentalities fiimlshed were defeetive. A defect cannot be inferred 
from the mère fact of an injury. There must be some substantive proof of 
neghgence." 

Dobbins v. Brown, 119 N. Y. 189, 23 N. E. 537. 
In De Graff v. N. Y. C. Co., 76 N. Y. 125, the court says: 
"Railroad corporations should be held to a high degree of care and ré- 
sponsibillty ; but there is a point beyond which the requirements would be 
regarded as unreasonable and oppressive, and would In elïect malje them in- 
surers against ail accidents or injuries arising therefrom. As a gênerai rule 
the degree of vigilance required is measured by the dangers to be apprehended 
or avoided. It does not appear to be necessary that the full strength of thèse 
chains should be kept up. That would involve a test on every trip. * * * 
And again It does not appear that the breaking of a chain would ordinarily 
resuit in such an accident." 

Bearing in mind that the question of the sufficiency and inspection 
of the Hnk was submitted to the jury and answered by them in fa- 
vor of the défendant, we hâve a case where ail the above conditions 
which the law irnposes on the master were complied with. There 
was at the pier for the use of its servants suitable and sufficient ca- 
bles, links, pins, blocks, replacers, chains, jacks, and motive power 
necessary to rerail the car. There was a wrecking master of unusual 
expérience and, judging from his printed testimony, of more than or- 
dinary intelligence. There were 10 men on the pier ready to assist 
and, at times, assisting in the work. It would seem that nothing more 
was required of the master. AU must agrée that the proximate cause 
of the accident was the breaking of the link, if that had held there 
would hâve been no accident. 

The plaintiflf seeks to import into the law a new ground of liability 
which if adopted will practically make the master an insurer of the 
lives of his servants. Not only must he provide the best and latest 
machinery and appHances, but he must use such appliances on ail oc- 
casions. Not only must he do what practical common sensé dictâtes 
in adopting methods of work, but he must guard against every acci- 
dent, no matter how extraordinary, which may happen in case some 
part of his tackle breaks. In short his conduct must be judged not 
by the conditions surrounding him at the time, but in the light of the 
opinions of experts who, after the accident, advance plausible théories 
as to what might hâve been donc to prevent it. We think this is not 
the law. 

In Washington & G. R. v. McDade, 135 U. S. 554, 10 Sup. Ct. 
1044, 34 L. Ed. 235, the Suprême Court says : 

"Nelther Indivlduals nor corporations are bound, as employers, to insure the 
absolute safety of machinery or mechanieal appliances which they provide for 
the use of their employés. Nor are they bound to supply the best and safest 
or newest of thèse appliances for the purpose of securiug the safety of those 
who are thus employed. They are, however bound to use ail reasonable care 
and prudence for the safety of those in their service, by providiug them with 
machinery reascnably safe and suitable for the use of the latter." 

In Burns v. Old Sterling Co., 188 N. Y. 175, 183, 80 N. E. 927, 
930, the court says; 

"A master is not bound to furnlsh the best known appliances for the work 
in which his servant is employed, but only such as are reasonably fit and safe. 

158 F.— 61 
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lie satlsfies tlje requirements of the law if in tbe sélection of uKU'lniiery niid 
applianees he uses that degree of care wliich a man of ordluary in'iuleiice 
would employ, having regard to hls own satety if selecting tlieiii for liis iu- 
dividual use (Hlckey v. Taatfe, 305 N. Y. 26, 12 N. E. 2S6; Stringliam v. Hil- 
ton, 1.11 N. Y. 188. 18 N. E. 870, 1 L. R. A. 483 ; Harley v. Buffalo C. M. Oo., 
142 N. Y. 31, 36 N. Pi 813)." 

In McConnell v. Morse, etc., Ce, 187 N. Y. 341, 80 N. E. 190, 10 
h. R. A. (N. S.) 419, the court says : 

"The case, therefore, Is brought withln the rule so often recognized and 
applied in this court, to the effect that where the master bas upon hand at 
the place where the work Is perfornied silfiicieut suitable material or appli- 
ances for thé doing of the worlî, he Is not liable for Injuries resulting to a 
worlinian by reason of an error in judgment of the foreraan or of a co-em- 
l)loyé In selecting détective material or appliance (Vogel v. Am. Bridge Oo., 
180 N. Y. 373, 73 N. E. 1, 70 L. R. A. 725 ; Kimmer v. Weber, 151 N. Y. 417, 
45 N. E. 860, 56 Am. St. Rep. 630, and cases cltt>d)." 

As to the method employed by Sims it will be seen that practically 
the sole accusation against him is that he did not use the car replacers. 
Sims testifies that he did use them as soon as thçy could be success- 
fully employed and he is corroborated by two other witnesses and no 
one swore that they were not used. It is difficult to comprehend up- 
on what theory this testimony can be ignored. The engineer who was 
on his engine, with the car between him and the rear trucks, did not 
mention the use of the replacers and another witness did not remem- 
ber seeing replacers used. Because of this négative testimony it is 
argued that there was sufficient doubt on the question to warrant its 
submission to the jury. Assume this to be so, or let us go a step far- 
ther and assume that the testimony shows affirmatively that replacers 
were not used at any time. Hbw then stands the question? Sims, 
after an inspection of the situation concluded to jack up the truck 
and use blocks. He gives reasons why replacers could not hâve been 
used at the outset owing to the position of the truck with référence 
to the rails and toggles. The plai'htifï's expert testified that the use 
of blocks was a well-known and alternative method. He says : 

"The usùal method is to Jack tbe car up when the wheels are off the tracli 
and before jacklng them they put chains under the truck to hold it in position 
and Iceep it froiîi dropping. They jack It iip and use either blocks or car re- 
placers. They. can use either one or the other. After they put the block tin- 
der and after they bave jacked the cars and donc the other things, they then 
pull the car by engine power with the cable. In order to use a car replacer 
,you must hâve a surface so that you eau place the car up to the car replacer 
on. I know what a toggle is. You could not put a car replacer on top of a 
toggie. If a toggle is close to tbe rail and tbe wbeel is jammed down on the 
toggle you cannot put a car replacer in." 

That Sims chose a perfectly practical method is demonstrated by 
the façt that, notwithstaiiding the breaking of the link, the car was 
actually rerailed on the third pull. That he did not expect such an 
accident as happened is demonstrated by the fact that he and the pier 
agent were sitting by Wyman's sidë wheri he was struck. Even on 
the doubtfui assumption that he might hâve chosen a better method, the 
défendant is not liable for it was merely an error in judgment, and 
a master is only required to possess the faculties whiçh belong to 
finite beings, In short» Sims was not required to take extraordinary 
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measures to guard against an accident which he had not the slightest 
reason to suspect and which was beyond the ken of human foresight. 
Whether the use of the replacers — assuming their use possible — would 
hâve prevented the accident is pure conjecture. Sims was not called 
upon to speculate, it is enough that he used his best judgment. 

The expert called by the plaintiff was asked the following question: 
"Were there other sizes of links used upon railroads in 1904 and in 
July?" This question was objected to as incompétent, irrelevant, and 
immaterial and the objection was sustained. We think it was rightly 
sustained. Assuming that the answer would hâve been "yes" we fail 
to see how the information would hâve been of the slightest assist- 
ance to the jury. Even supposing that the answer might hâve been 
"yes, larger links," the same observation would apply unless it were 
shown that the conditions were substantially similar. For instance, 
the Pennsylvania Railroad might hâve used in 1904 very much larger 
links in hauling its heavy freight trains up the sharp grades of the 
Alleghanies and yet the fact would not hâve the remotest bearing up- 
on the question as to what sized links should be employed by a pony 
switching engine engaged in the work of transferring single cars and 
small trains from car floats to the regular tracks of the railroad. If 
the question had been, "Were other sizes of links used by railroads 
in 1904 in hauHng cars from car floats?" a différent situation would 
be presented, although we do not intend to intimate that such a ques- 
tion would hâve been compétent. 

The same witness was asked, "Can you tell, looking at the fractured 
parts, whether or not it (the link) was broken suddenly or by a long 
strain?" In view of the undisputed testimony that the link parted 
on the third pull, we think the testimony called for by this testimony 
was immaterial. As the jury had the fact they did not need théories. 
The alleged errors in not permitting the plaintiff's counsel to cross- 
examine at length a witness called by the défendant, as to what he 
said when testifying at the coroner's inquest, were negiigible. The 
testimony of the witness given before the coroner was read to him 
and he stated that he had so testified. It was only when the cross- 
examination went to the extent of implying that the statements of the 
witness at the trial were unreHable because he had stated facts which 
he had not mentioned before the coroner, that it was halted by the 
court upon the ground that the witness had not mentioned the facts 
before the coroner for the reason that he had not been asked to do so. 

Other exceptions were taken and error assigned regarding them 
but we think they are disposed of by what has been already said. 

The judgment is afïirmed. 
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MORGAN OONST. CO. T. FRANK. 
, (Circuit Court of Appeals, Slxtli Circuit. January 23, 1908.) 

No. 1,713. 

1. Masteb and Servant— DtriT of Mastbr— Safe Place to Work. 

ïhe duty of a master to provide a safe place for the servant to work 
does not extend to a place made dangerous by tlie very work in wliich 
the workmen are engaged, vrhether by Its Inhérent charaeter, or resultlng 
from négligent performance by the workmen or those who stand In law 
In the relation of fellow servants to them. 

[Edi. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 171-174, 179, 205, 209.] 

2. Same— INJTJSY TO Servant— Négligence op Fellow Servants. 

Plalntlff's décèdent, whlle In the employ of défendant and engaged in 
dlgglng a pit In a building, was klUed by the falllng of a plie of iron 
plates whlch had been stacked near the side of the plt and by thelr welght 
caused the earth to cave in. Défendant was a contracter engaged In mak- 
ing repairs In a manufacturing plant, the floor of whlch was covered with 
iron plates. It became necessary to make a pit under the floor, and the 
plates were taken up by deceased or hls fellow workmen and plled in the 
place from whlch they afterward fell. Held, that the place belng safe 
when the workmen were placed there to work, the négligence, if any, In 
pillng the plates too near where the excavation was to be made was not 
that of défendant, it not belng shown that It dlrected such pillng, nor was 
It under duty to warn the décèdent of the danger, whlch was as obvious 
to him as to any one. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 810-316%.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

H. H. McKeehan, for plaintiff in error. 
Charles Koonce, Jr;, for défendant in error. 

Before EURTON, SEVERENS, and RICHARDS, Circuit Judges. 

EURTON, Circuit Judge. The intestate, Hosie Seidner, came to his 
death while engaged in the service of the plaintiff in error, and this 
was a suit by his administrator to recover damages. There was a 
verdict and judgment against the construction company. 

That company was a corporation engaged in the construction and re- 
pair of manufacturing plants, and, at the time of this accident, was en- 
gaged in doing, under contract, certain improvement work in the plant 
of the Morgan Spring Company, the deceased being one of its em- 
ployés engaged jn said work. The plaintifï's pétition alleged that the 
intestate, when killed, was engaged with others in the excavation of a 
pit inside of one of the buildings of the plant under repair or recon- 
struction. This pit was 7 feet by 7 feet and intended to be carried to a 
depth of about 13 feet. Alongside of this pit was a pile of old iron 
plates, which had been a covering of the floor of the building in which 
this work was being donc, and which had been removed by the plain- 
tiff in error and stacked, preliminary to the excavation work. When 
the excavation had reached a depth of about five feet, the wall of earth 
next to this pile of plates gave way and some of the heavy plates fell 
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into the pit, killing the deceascd. At the close of the i)laintiff"s évi- 
dence the défendant asked for a peremptory instruction, which was de- 
nied, and exception reserved. The défendant, relying upon the insuffi- 
ciency of the plaintifï's évidence, decHned to put in any évidence. The 
case was then given to the jury under a gênerai charge, to which ex- 
ceptions were sparingly reserved and now assigned as error. 

The case, however, has been mainly presented upon the question as 
to whether there was sufficient évidence to carry the case to the jury, 
and we fînd it unnecessary to consider any other error assigned. The 
burden was upon the plaintiff to show that the injury was due to some 
négligent act for which the master was, in law, responsible. If it hap- 
pened by reason of the négligence of some fellovv servant, the master 
would not be liable, unless the plaintiff went further and showed a 
négligent employment or rétention of an incapable servant, or that 
the particular matter of négligence was one which the master could 
not delegate to another. In Illinois Central R. R. v. Coughlin, 132 
Fed. 801, 803, 65 C. C. A. 101, 103, we said: 

"Neither is it enongh for the Injured employé to show that the injury ma.y 
hâve been the resuit of the négligence of the employer, or may havc been the 
resuit of some cause for which the employer was not responsible. The bur- 
den of proof being upon him, he must be able to show that the injury was the 
conséquence of the négligence of the employer. As put by the Siun'eme Court 
in Patton v. ï. & P. Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 301: 
'When the testimony leaves the matter uncertain, and shows that any one of 
a half dozen causes may hâve brought about the injury, for some of which 
the employer is responsible, and for some of which he is not, it is not for 
the jury to guess between thèse half dozen causes, and flnd that the négligence 
of the employer was the real cause, when there is no satisfactory foundation 
in the testimony for that conclusion. If the employé is unable to adduce suffi- 
cient évidence to show the négligence on the part of the employer, it is o«l.y 
one of the many cases in which the plaintiff fails in his testimony, and no 
mère sympathy for the unfortunate victim of an accident justifies any de- 
partxire from settled rules of proof resting upon ail plaintiffs." " 

It is therefore not required that the défendant should specially plead 
the act oî a fellow servant as a défense, for the averment of a negh- 
gent injury by the défendant means actionable négligence, négligence 
for which, in law, the défendant is liable. Pennsylvania Co. v. Fishack, 
123 Fed. 465, 59 C. C. A. 269. But the défendant in error insists that 
the duty of furnishing to the servant a reasonably safe place in which 
to work is a personal duty of the master, and not capable of being dele- 
gated, and that this accident was due to a default in this respect. But 
hère the place was safe enough until it was made dangerous by the 
reconstruction opérations being carried on. The évidence was meager, 
but enough was shown, in connection with the averments of the plain- 
tiff 's pétition, to make it clear that the work which the construction 
Company was doing involved the taking up of the iron plates covering 
the floor, for the purpose of making a trench and pits in which to con- 
struct walls and piers of brick work. Thèse plates were thin, about 
one and one-half inches, and were seventy-two by thirty inches in 
length and breadth. Thirty of them were taken up from the floor and 
piled in a stack about four feet high by some of the servants of the de- 
fendant Construction Company. When, and by which of defendant's 
servants, does not appear. The only évidence introduced by the plain- 
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tiff is that they were sq stacked when this particular pit was started 
at about 3 o'clock p. m. the day before they fell upon Seidner while 
working in the pit. It is said, in view of the projected trench or pit in 
proximity to this lot of plates and the loamy, gravelly character of the 
floor to be excavated, that thèse plates were insecurely stacked, or neg- 
ligently placed too close to the projected excavation. One corner rest- 
ed upon an old brick pier, with an upward projecting boit, which raised 
the corner five or six inches above the ground level and gave the plates 
an inclination toward the side upon which the excavation was after- 
wards started. This manner of piling up the plates, if we assume it 
to be négligent, is claimed to be the négligence of the employer, as 
the place was thereby made dangèrous for those who might be called 
upon to work in the vicinity. This assumes the whole issue. The 
place, meaning the gênerai premises in which the plates were tempora- 
rily stacked and the work of construction going on, was provided by the 
owner of the plant under altération. Unless it was made unsafe by the 
construction work being then carried on by the plaintiff in error, it 
was in no sensé a dangèrous or unsafe place for the purpose which re- 
quired the services of the décèdent and his fellows. Neither can it 
be, at this time, longer contended, that the duty of providing a safe 
place or structures extends to places or structures made dangèrous by 
the very work in which the workmen are engaged, so far as safety dé- 
pends upon the due performance of that work by them or those who 
stand in law in the relation of fellow servants. Armour v. Hahn, 111 
U. S. 313, 318, 4 Sup. Ct. 433, 28 L. Ed. 440 ; Deye v. Lodge & Ship- 
ley Tool Co., 137 Fed. 480, 488, 70 C. C. A. 64; American Bridge Co. 
V. Seeds, 144 Fed. 605, 613, 75 C. C. A. 407, 11 L. R. A. (N. S.) 1041. 
A part of the work being carried on in that place involved the taking 
up of thèse old iron floor plates and their temporary disposition until 
certain excavations could be made under the floor, and certain brick 
walls or piers put down. The workmen who took them up and piled 
them where they were found, whether the place and manner cff piling 
was by direction of some immédiate superior or not, were fellow serv- 
ants. It was a kind of work which the master might well leave to the 
men engaged in the gênerai work, and, if they did this work negligent- 
ly, the risk was one which those engaged in the same gênerai work 
assumed. The case in this respect is well within and controlled by 
Deye v. Lodge & Shipley Tool Co., 137 Fed. 480, 483, 70 C. C. A. G4. 
That was an action for the in jury of one by the falling of a pile of 
castings near which he was called upon to work. We there said : 

<' * « * rjijjg master's obligation to supply a safe place for his worli to be 
done, and to keep it safe, does not impose the duty of always keeping it in a 
safe condition so far as its safety dépends upon the proper performance of the 
very work which his servants hâve undertaken to do. If a négligent manner 
of doing the work niakes the place less safe, that is one of the risks which ail 
engaged in the work hâve assumed as a rlsk of the (Xicupation. If it wa.s the 
duty of the défendant eompany to see that Lutz used sticks in piling thèse 
castings while walting the next step In the work upon them, It would be hard 
to say why it would not be erjually the duty of an employer to supervise the 
temporary piling or storlng of brick or lumber or stone or barrels or boxes 
containiug the material to be used by the men upon the premises. Matters 
of this kind are not so complex or dangèrous as to demand the direct supervi- 
sion of the muster, but are détails which, from a reasonable considération of 
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tlie rule of master and servant, may be and must be left to the commou senso 
of the nien doing the vvork, as one of the risks of the business. (Julien v. Noi-- 
tou, 12G N. Y. 1, 6, 26 N. E. 905; Morgan v. Hudson River Ore Co., 133 N. Y. 
i>«6, 31 N. E. 234; Perry v. Rogers, 157 N. Y. 251, 51 N. E. 1021." 

In Armour v. Hahn, 111 U. S. 313, 318, 4 Sup. Ct. 433, 28 L. Ed. 
440, it was held that the court below had erred in not directing a ver- 
dict for the défendant where the plaintiff had been injured while en- 
gaged with others in the construction of a building, and had fallen by 
having placed his foot upon a projecting timber whicli had not been 
bricked in at its inner end. "If," said the court, "it was at the time 
insecure, it was either by reason of the risks ordinarily incident to the 
State of things in the unfînished condition of the building; or else by 
reason of some négligence of one of the carpenters or bricklayers, ail 
of whom were employed and paid by the same master, and were work- 
ing in the course of their employment at the same time and place, with 
an immédiate common object— the érection of the building — and, 
therefore, within the strictest limits of the rule of law upon the subject 
of fellow servants. * * *" 

If the plaintiff had wished to ground liability upon the continuance 
of an insecure pile of plates in dangerous proximity to the excavation, 
it devolved upon him to show that the master had had knowledge for 
a sufficient time to enable him to correct the matter. Carnegie Steel 
Co. V. Byers, 149 Fed. 667, 82 C. C. A. 115, 8 L. R. A. (N. S.) 677. 
There was not sufficient évidence upon this point to carry the case to 
the jury. 

It has been suggested that the présence of this sloping pile of heavy 
plates within two or three feet of the western side of the excavation 
in which Seidner was put to work, in connection with the loamy, gravel- 
ly character of the ground, involved danger of a cave-in and précipita- 
tion of thèse plates, of which the deceased should hâve been warned. 
But Seidner was not an inexperienced man. Before he went into this 
pit he had been using a barrow about the premises and part of the time 
wheeling dirt out from this very excavation. From the meager facts 
which the plaintiff put in, it is quite évident that Seidner exchanged 
barrow work for excavation. There is at hand no évidence that the 
master knew or ought to bave known of any danger which was not ap- 
parent to any workman of ordinary intelligence, engaged in the work. 
"It is the knowledge of the master of the inexpérience and disqualifi- 
cations of the servant of the dangers known to the master which fastens 
upon the latter the duty of taking reasonable care that the servant 
shall not sustain an injury through such known inexpérience." Felton 
v. Girardy, 104 Fed. 127, 132, 43 C. C. A. 439 ; L. & N. R. R. Co. v. 
Miller, 104 Fed. 124, 43 C. C. A. 436. 

There was not sufficient évidence to carry this case to the jury, in 
any aspect, and it was error to refuse the motion for a peremptory in- 
struction. 
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J. C. PUSHEB & SONS y. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. January 30, 1908.) , 

No. 750 (1,575). 

CusTOMS DuTiEs— Olassifioation— Bristles "Btjnched or Prepared"— Ap- 
plication or THE EULB AS TO THE CONCURRENT DECISIONS OF TWO LOWER 

Teibunals. 

Tlie imported bristles to wliich this appeal relates had been tied up in 
small buncheis, and had been found, botb by tlie Board of General Ap- 
praisers and the Circuit Court, to liave been "bunched or prepared" in 
aecordance with Schedule N, par. 411, § 1. of tlie tariff act of July 24, 
1897 (30 Stat. 190, e. 11 [D. S. Gomp. St. 1901, p. 1673]) ; and it appèared 
that the word "bunched" had no spécial commercial use in tliis connection, 
there Is no previous législation whlch gave any peculiar force to It, and 
it is plain that the question involved is purely one of fact, depending 
largely, if not entlrely, on personal inspection. Held, that the rule as to 
the effect to be glven to the concurrent décisions of two trlbunals applied, 
and that the classification made by the Circuit Court should be affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 165 Fed. 265, in which the Circuit Court 
affirmed a décision by the Board of United States General Apprais- 
ers (G. A. 5,483 ; T. D. 34,797), which had affirmed the assessment 
of duty by the coUector of customs at the port of Boston. 

In describing the property in dispute, the judge at circuit stated that it 
consisted of bristles in small bunches, with a string tied around the ends of 
eacli bunch to hold them together ; that in thèse bunches the butt ends and the 
flag ends are not mixed indiscriminately, but substautially ail the butt ends 
lie together; and that they are in a partial state of préparation for the brush- 
maker. 

Searle & Pillsbury (Aruthur P. Hardy, of counsel), for importers. 
William H. Garland, Asst. U. S. Atty. 

Before PUTNAM and hOWEhh, Circuit Judges, and AL- 
DRICH, District Judge. 

PUTNAM, Circuit Judge. This is a question of classification 
under the tarifï act of 1897. It dépends on the application of par- 
agraph 411 (Act July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 190' 
[U. S. Comp. St. 1901, p. 1673]), as follows: "Bristles, sorted, 
bunched or prepared, seven and one-half cents per pound," and of 
paragraph 509 (section 2, Free List, 30 Stat. 196 [U. S. Comp. St. 
1901, p. 1683]), as follows: "Bristles, crude, not sorted, bunched, 
or prepared." Paragraph 509 is in the free list. 

There is no proof of any spécial commercial use of the word 
"bunched" in this connection ; neither is there any previous légis- 
lation which enables the court to find anything in the statutes to 
justify giving any peculiar force to it. Therefore, under the circum- 
stances, the court is left to the ordinary signification of the word. 
Theçe is only one importation in question. As to that importation, 
the Board of General Appraisers and the Circuit Court, on an in- 
spection of samples, agreed that the bristles in controversy are 
within paragraph 411. Whether they are bunched is, under the 
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circumstances, a pure question of fact, depending, like ordinary 
questions, whether articles are bunched or not, largely, if not entire- 
ly, on Personal inspection. 

It has been held by us, especially in The Columbian, 100 Fed. 991, 
995, 996, 41 C. C. A. 150, that the rule of the eflfect to be given to 
the concurrent décisions of two tribunals applies to instances where 
a décision of a master or commissioner has been affirmed by the 
court appointing the master or commissioner. This is also the rule 
of the Suprême Court, decided so often that we need not trouble 
to refer to any of its décisions beyond those cited in The Columbian. 
Hère we hâve the concurrent décisions of the Circuit Court and 
the Board of General Appraisers, which, as the case dépends so 
largely on mère inspection, come peculiarly within the principle of 
the rule stated on a question of fact like that involved hère. The 
reasons for the conclusion that this importation was bunched are 
clearly set out in the opinion of the learned judge of the Circuit 
Court; and, after a reading of that opinion, it is entirely apparent 
that we cannot satisfactorily détermine that the conclusion we are 
now asked to reverse was not correct. 

The judgment of the Circuit Court is affirmed. 



WARBCRTON v. TRUST OO. OF AMERICA. 
WILLIAMS V. SAME. 
(Circuit Court of Appeals, Ttiird Circuit. February 6, 1908.) 
Nos. 7 and 30. 

1. GUAEANTY — RiGHT OF ACTION. 

An undervvriting agreement to provlàe for the bonds of an automobile 
Company for the benefit of T. provided tliat the subscribers at any time 
after 12 months from June 1, 1902, on demand, would pay to plaintifl 
trust Company such proportion of the principal of the advances of the 
trust Company as the amount set opposite tlieir signature bore to $450,000. 
together with a like proportion of acerued interest, and that the trust 
Company in case of default should be entitled forthwith to proceed against 
the subscribei- to reeover such proportion and interest, and should be en- 
titled to euforce such Personal liability until the full amount of the ad- 
vances with interests and costs had been reeovered by the trust company, 
without recourse to any party or collatéral security. Held, that the trust 
company was entitled to sue on such agreement, though it had required 
T. to indemnify it further by advancing money in anticipation of payment 
by underwriters and as an indemnity against their nonpayment of the 
amount advanced. 

2. Appeal—Review — Questions of Fact — Ooepobations — Undebwriting 

Agreement — Action. 

In a suit to reeover subscrii>tions on an underwriting agreement, a ver- 
dict for plaintifC negatlved defendant's défense of fraud in obtaining his 
signature thereto as well as an agreement bctween him and the person 
for whose beneflt the agreement was made that défendant should not be 
required to pay his subscription. 

3. Evidence— Wri'iten Contkact— Parol Agreement. 

Where, in an action on a written underwriting subscription agreement, 
It was not clainied that an oral promise that the subscription would not 
be coUected had been omitted from the written agreement by fraud, ae- 
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(ïident, or mistake, the writteu agreement was concluslve as to the con- 
traet between the parties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 1813- 
1824.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Frank A. Harrigan and A. S- L. Shields, for plaintiffs in error. 
Duane, Morris, Heckscher & Roberts, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. Thèse were cases brought by the 
Trust Company of America againSt Barclay H. Warburton and Jo- 
seph D. Williams, respectively, to recover subscriptions of $15,000 and 
$5,000 made by them under contract with the said trust company to 
underwrite the bonds of the Fournier-Searchmont Automobile Com- 
pany. The défendants respectively defended on the ground that 
Spencer Trask was the real plaintiff; that the gênerai underwriting 
contract was void by reason of f raud on Trask's part in its création, and 
the subscriptions made thereto by each défendant were not enforceable, 
because when they were each made it was stipulated they would not be 
required to pay them. The cases were tried, and verdicts rendered 
for the plaintiff therein. From the entry of judgments thereon each 
défendant sued ont a writ of error, and as both cases involve the same 
gênerai subject-matter they were argued together in this court, and we 
consider them in one opinion. 

The case against Warburton was tried first. As to this first défense 
the court held that while admittedly Trask was the équitable plaintiff, 
and the fruits of the judgments were his, the right to bring this suit 
was in the Trust Company of America. It rightly so held. The dé- 
fendants contract was with that company; and by it he agreed : 

"That he will at any time after twelve (12) months from June 1, 1902, iipon 
demand, forthwith repay to the trust company such proportion of the prin- 
cipal of the advances of the trust company as the amount set opposite his 
signature hereto bears to the sum of four liuudred and iifty thousand dollars 
($4.50,000), together witli a like proportion of accrued interest thereon, and that 
the trust company shall hâve the right, in the event of default in payment 
by any underwriter, to forthwith proceed against him to recover such pro- 
portion and tlie interest thereon. and that the trust company shall liave the 
right to enforee such iiersonal liability until the full amount of sald advances 
with interest and costs shall bave been recovered by the trust company with- 
out reeourse to any otber party, and without recourse to any collatéral security 
being flrst had or required." 

The fact that the trust company required Trask to indemnify it still 
further by advancing money in anticipation of the payment by under- 
writers and as an indemnity against their nonpayment in no wise af- 
fected its right to collect, or of the underwriter to pay, his subscrip- 
tion. This disposes of the assignments applicable to that question. 

As to the second défense, the court gave the widest latitude to the 
admission of testimony bearing on the alleged fraud, and in a charge 
of which no ccmplaint is made submitted it to the jury. The verdict 
for the plaintiff négatives the défense of fraud, as, also, the third dé- 
fense, that Trask had agreed not to collect Warburton's subscription. 
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The remaining exceptions refer to certain particular facts and fea- 
tures of the alleged fraud in the évidence, and asked the court to say 
as matter of law they proved fraud, and, if found, the verdict must 
be for the défendant. The court was right in refusing them, for an 
examination of this voluminous record satisfies us that neither by them- 
selves, or in connection with the other testimony, did they make out 
a défense of fraud to submit to the jury. We agrée with the con- 
clusion to that effect which the court itself reached vvhen, on a mo- 
tion for a new trial, it said: 

"It was claimed there were other acts done by Spencer Trask whicb 
amounted to a fraud on the défendant. The défendant on the stand, however, 
frankly stated the history of the organization of the corporation issuing the 
honds, for which he subscribed, in a straightforward manner, giving ail the 
facts, as well those which niade for him as tbose agalnst him. His désire 
seemed to he to tell the whole transaction as he remembered It, and his story, 
with the documentary évidence, shows clearly there was no fraud." 

We are therefore clear the judgment must be affirmed. 

When the Williams Case was tried the court was, from the War- 
burton trial, familiar with ail the testimony bearing on the question of 
fraud, and accordingly ruled it out. In disposing of the assignments 
bearing on the rejection thereof, it suffices to say that no substantially 
diiïerent facts, from those admitted in évidence in the Warburton 
Case, were offered. The court was justified in rejecting them, for, 
united, ail the proof proposed did not constitute a défense. The court 
properly held, as in the Warburton Case, the right of action for the 
subscription was in the plaintiflf, and as the défendant admitted he 
had signed the contract there remained the sole alleged défense that 
this agreement was avoided by a contemporaneous oral promise that 
the subscription would not be collected. It was not alleged that such 
oral agreement had been omitted from the written agreement by, fraud, 
accident, or mistake. Under such circumstances the court properly 
neld the latter conclusive. Bast v. Bank, 101 U. S. 96, 25 L. Ed. ';'94. 

The judgment is affirmed. 



THOMAS PROSSER & SON v. TNITEI) STATES. 
(Circuit Court of Appeals, Second Circuit. December 4, 1!)07.) 

No. Gô (4,05T). 

1. OUSTOMS Dt'TIES— BOARDS Or GENERAL APPBAISERS— SuRRENDER OP JURIS- 
DICTION. 

Where a board of three General Appraisers bas, as provlded iu Customs 
Administrative Act June 10. ISilO, c. 407, § 14, 26 Stat. l.'ÎT lU. S. Comp. 
St. 1001. p. 1933], acquired jurisdiction over a case tlu-ough tlie transmis- 
sion by the collector of the papers In the case, it is then tiie rtuty of that' 
board to "examine and décide the case thus submltte<l," as prescribed by 
said section; it may not afterward surrender Its jurisdiction to another 
board; and a rule adopted by the General Appraisers is liivalid which, 
In order to i)revent confiicting décisions, provides for the transfer of a 
case from one board to another when the nmjority of ail the gênerai ap- 
praisers is of opinion that a proposed décision in the case by one board 
conflicts with a previous décision. 
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2. Mandamus— General Appbaisebs. 

In the event tliat a board of General Appraisers, after acquirlng Ju- 
risdiction of a case under Cnstoins Administrative Act June 10. 1890, 
c. 407, § 14, 26 Stat. 137 [U. S. Coinp. St. 1901, p. 1933], refuses to "ex- 
amine and décide," as prescrlbed in said section, an Importer would be en- 
titled to apply to tbe proper court for a niandamus to require the board 
. to exercise its jurisdiction. 

Noyés, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision affirming a déci- 
sion of a board of three General Appraisers, G. A. 6,069 (T. D. 26,477), 
which sustained the action of the collector of the port of New York 
in classification for duty of certain imports under the tariff act of 1897. 

For décision below, see 154 Fed. 721. 

Everit Brown, for importers. 

D. Frank Lloyd, Asst. U. S. Atty., and John A. Kemp, Solicitor of 
Customs. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. It appears from the return of the Gen- 
eral Appraisers that the protests of the importers, with accompanying 
documents, were duly transmitted to a board of three General Ap- 
praisers who had been duly designated to examine and décide cases 
arising upon protest, and who were known more specifically as "Board 
2." Such board regularly acquired jurisdiction of said protests and 
had heard évidence and arguments and received briefs of counsel on 
both sides in them, and had prepared and unanimously signed, but 
had not promulgated a décision sustaining said protests. Thereafter 
at a rqeeting of the nine General Appraisers, the proposed décision 
was challenged, and after discussion a vote was taken on the ques- 
tion "Shall the challenge be sustained?" The members of Board 2 
and one other General Appraiser voted in the négative, and five other 
General Appraisers in the affirmative, Thereupon the cases were 
taken from Board 2 and sent to three other General Appraisers, 
known as "Board 1," which, against importers' objection and excep- 
tion, took additional testimony, and rendered the décision now under 
review. 

The assumed authority for this procédure is as follows: Section 
12 of the Customs Administrative Act of June 10, 1890, c. 407, 26 
Stat. 136 [U. S. Comp. St. 1901, p. 1931], provides that the nine Gen- 
eral Appraisers "shall be employed at such ports and within such ter- 
ritorial limits, as the Secretary of the Treasury may from time to 
time prescribe, and are hereby authorized to exercise the powers and 
duties devolved upon them by this act, and to exercise, under the gên- 
erai direction of the Secretary of the Treasury, such other supervision 
over appraisements and classifications for duty, of imported merchan- 
dise as may be needful to secure lawful and uniform appraisements 
and classifications at the several ports. Three of the General Apprais- 
ers shall be on duty as a board of General Appraisers daily (except 
Sundays and légal holidays) at the port of New York, during the 
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business hours prescribed by the Secretary of the Treasury, at which 
port a place for samples shall be provided," etc. 

On December 26, 1903, the Secretary of the Treasury amended the 
régulations as to the Board of General Appraisers so as to read (T. 
D. 24,861): 

"Art. 1726. The General Board shall adopt such niles as may be necessary 
to prevent the promulgation of conflictlng décisions.'' 

On December 16, 1903, the members of the General Board of Gen- 
eral Appraisers adopted the following rule : 

"In order to prevent as far as 'possible the rendering of conflicting décisions 
In classiflcation cases by the several boards, ail opinions, before promulgation, 
shall be submitted to the several boards on duty at the port of New Yorli, 
and if a majority of the members of either of said boards are of the opinion 
that any proposed décision conflicts with another décision concurrent there- 
with, or theretofore made by the board or by the United States courts, the 
Président shall submit the same to ail the members of the General Board 
présent at the port of New York ; and, whenever a majority of said General 
Board so présent shall be of the opinion that a conflict exists, the case shall 
be reassigned by the Président for décision to a board of three, the majority 
of whose members agrée with the majority of said General Board." 

The judge who heard the cause at circuit expressed the opinion 
that: 

"The reasonableness of a rule or régulation which tends to avoid or lessen 
conflicting décisions by the board or which points out the way to consistent 
adjudications of litigated questions is to be commended." 

That is true enough; but in the opinion of a majority of this court 
the particular rule is in conflict with the statute itself. When the 
old method of customs administration was revised, and the review 
of the coUector's classification by a court and jury was abolished, 
Congress provided another tribunal to which the importer, if dissat- 
isfied, might resort, and to which, upon giving notice of dissatisfaction, 
his cause would be committed. U. S. v. Loeb, 107 Fed. 693, 4G C. 
C. A. 563. Nine General Appraisers were provided for to whorn, 
individually, certain powers and duties were assigned. No powers 
and duties were distributed to the nine coUectively, but, quite natur- 
ally, they hâve been organized under treasury régulations into a Gen- 
eral Board of General Appraisers to facilitate their administrative 
work. In creating the new tribunal of review, however, Congress 
provided that, upon notice of dissatisfaction, the invoice and ail the 
papers and exhibits shall be transmitted "to the board of three Gen- 
eral Appraisers, which shall be on duty at the port of New York, or 
to a board of three General Appraisers who may be designated by 
the Secretary of the Treasury for such duty at that port or at any 
other port, which board shall examine and décide the case thus sub- 
mitted." Customs Administrative Act of June 10, 1890, c. 407, § 14, 
26 Stat. 137 [U. S. Comp. St. 1901, p. 1933]. It seems entirely clear 
that Congress contemplated the création of a definite tribunal of re- 
view, to which the importer might resort, which should acquire ju- 
risdiction of his cause when the invoice, papers, and exhibits were 
transmitted, and which, when jurisdiction had been acquired, should, 
examine and décide the cause. Under the language used, the im- 
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porter, in the event of that tribunal refusing to proceed after it had 
acquired jurisdiction, would be entitled to apply to the proper court 
foi- a mandamus to require the board of three General Appraisers to 
exercise the jurisdiction which the statute conferred upon them. This 
being so, a majority of this court are unable to see how another board 
of three to whom the papers were not in the first instance transinitted 
could assume jurisdiction of a cause already within the jurisdiction 
of the first board, which had a statutory duty to discharge with re- 
gard to it. 

For thèse reasons the majority hold that the décision now under 
review (of Board 1) was rendered without jurisdiction of the contro- 
versy, and should be vacated. Since the propriety of the décision of 
Board 1 is the only matter brought before us for décision by this 
appeal, the order issued will be simply a reversai of such décision. 



UNITED STATES v. ONE SII>K RUG. 
(Circuit Court of Appeals, Thlrd Circuit. January 30, 1908.) 

No. 3,9. 

\. CUSTOMS DUTIES— FORFEITURE— FRAUDULENT INVOICE— GUILTY SCIENTER ÔF 
FOBFEITOR. 

Customs Administrative Act June 10, 1890, c. 407, § 9, 26 Stat. 135 [U. 
S. Comp. St. 1901, p. 1895], provides for the forfaiture of imported mer- 
chandise wlien entered "by means of any fraudulent or false invoice. 
♦ • * false statement, * * * or false or fraudulent practice or ap- 
plianee." Éeld that, to incur this penalty, there must be a guilty sçienter 
and intent on the part of the forfeitor, and that where entrj' was made on 
an invoice falsely made out by the foreigu shipper, but there was an en- 
tire absence of fraudulent intent on the part of those coneerued in mak- 
iiig the entry, there could be no forfelture, though the shipper liad a fioan- 
cial Interest In defrauding the revenue. 

2. Same— Construction. 

Under Customs Administrative Act June 10, 1890, c. 407, § 9, 26 Stat. 
135 lU. Si Comp. St. 1901, p. 1895], which deflnes varions offenses against 
the customs revenue, and prescribes two penalties — ^forfeiture of' the 
goods in question, and criminal convU-tiou of the olïender — the same 
guilty intent must be shown for the former penalty as for the latter. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

There vvas no opinion below. The full title of this cause is United 
States, Plaintiiï in Error, V. One Silk Rug Lately Imported into the 
United States, John Dunn, Jr., and Davies, Turner & Company, Claim- 
ants. Défendants in Error. 

Jasper Yeates Brinton, Asst. U. S. Atty. (T. Whitaker Thompson, 
U. S. Atty., on the brief), for the United States. 
Frank P. Prichard, for John Dunn, Jr. 
William M. Stewart, Jr., for Davies, Turner & Co. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This was a proceeding brought 
by the United States in the District Court for the Ëastei'n District of 
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Pennsylvania to forfeit a silk rug. The rug was purchased by Samuel 
Small in Cairo, Egypt, from Platoun, a dealer, for £457, of which sum 
$500 was paid in advance. The balance was to be paid by Small on 
delivery of the rug to him, free of duties and transportation charges, 
at his home in York, Pa. Hatoun shipped the rug to Davies, Turner 
& Co., importing agents, with instructions to collect £362, and accom- 
panied the instructions and bill of lading with a consular affidavit in 
which he placed the value of the rug at £120, and averred said sum 
was "the actual cost thereof, priée actually paid therefor, and ail charges 
thereon * * * and that the currency in which said invoice is made out is 
that which was actually paid or is to be paid for such merchandise." 
Thereafter the consignée employed John Dunn, Jr., a custom house bro- 
ker to attend to the shipment on its arrivai in Philadelphia. No copy of 
the consular invoice made by Hatoun was sent to Mr. Small, nor did 
he know it had been made, and in ignorance of it he made an affidavit 
to an importer's déclaration, sent to him by Dunn, which declared that 
he, Small, was "the owner of the merchandise described in the an- 
nexed entry and invoice * * * jj^at the entry and invoice which I 
now produce contains a just and faithful account of the actual cost of 
the said goods." On receipt of the affidavit, Dunn, in ignorance of 
the fact that Small had bought the rug at £457 and that Hatoun's 
consular affidavit, of which he had received a triplicate copy, had un- 
truly stated £120 as the price thereof, delivered Small's affidavit, to- 
gether with the triplicate copy of the consular invoice, to the custom 
house authorities. The latter, having appraised the rug at £309 and 
discovered that the real price thereof was £457, and not £130, as 
stated in the consular invoice, thereupon brought this proceeding to 
forfeit the import and named Davies, Turner & Co. and John Dunn, 
Jr., as claimants. This proceeding was under section 9 of the Customs 
Act of June 10, 1890, c. 407, 26 Stat. 135 [U. S. Comp. St. 1901, p. 
1895], which provides: 

"ïhat if any owner, importer, consisiiee, agent or other person sliall make 
or attempt to malio any entry of importée! mercliandise by means of any fraud- 
uleut or false invoices, affidavit, letter, paper, or by means of any false state- 
meut, written or verbal, or by means of any false or fraudiilent practice or 
appliaiiee whatsoever, or shall be guilty of any willful act or omission by 
means whereof the United States shall be deprived of tlie lawftil duties, or any 
portion tliereof, enibraced or referred to in sucfi invoice, aHidavit. letter, pa- 
per or statement, or efCected i>y such act or omissions, sueli merchandise, or 
the value thereof, to be recovered from the person maliing tlie entry, shall be 
forfeited, which forfeiture shall only appl.v to the whole of the merchandise 
or the value thereof in tlie case or paclcage eontaining tlie psirticular article 
or articles of merchandise to which such fraud or false paper or statement 
relates: and such person shall, upon conviction, be fiiied for eacli olïense a 
sum not exceedins .$.").00O, or be iraprisoned foi- a tinie not exceediiig two 
years, or both, in the discrétion of the court." 

It is not contended in this case that the claimants or Small had 
knowledge of any fraud on the part of Hatoun, or that they are charge- 
able with bad faith. On the trial, the government requested the court 
to charge the jury that if there was a fraudulent purpose on the part 
of Hatoun to defraud the government in forwarding to the United 
States a false invoice to be used in the entry of the goods, the verdict 
should be for the government. This the court refused to do, but said 
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to the Jury, "you cannot foffeit the merchandise on tlie ground of 
the fraud of Hatoun. If he committed a fraudulent act, and it was 
subsëquently adopted and acted upon by somebody who entered the 
goods, that is one thing, but certainly, if they were innocent, I do not 
see thàt there is any ground of forfeiture." The action of the court 
as noted constitutes the assignment of error. The government's con- 
tention is aptly put in its brief : 

"The leamed trial judge took the position that the fraud on the part of the 
foreign broker would not support a forfeiture of the goods unless this fraud 
was suhsequently adopted by the person making entry of the goods, and that 
If such person were innocent there was no ground for forfeiture. The posi- 
tion of the government Is, on the eontrary, as indicated in the exceptions flled, 
to the efCect that, under section 9 of the customs administrative act, the entry 
of goods by means of a fraudulent invoiee put into existence by the seller and 
shipper of the merchandise, and who Is flnancially interested in defeating the 
customs, Is sufflcient to forfeit the goods when entry Is made on this invoiee, 
irrespective of actual Intent to defraud the government on the part of the 
person actually making entry." 

We cannot accède to such a construction. This statute must be con- 
strued as a whole. To find its mèaning, every part of it must be given 
due weight. 'Now the statute contains two separate provisions ; one 
for forfeiture of imported goods, and one for the criminal conviction 
of a person making, etc., a fraudulent entry. But while thèse two 
parts of the act are, as modes of proceduKe, separate and distinct, yet, 
for the purpose of interprétation, they must by their very terms be 
construed by référence to each other. Such course is imperative. The 
statute, down to the laSt four lines, "and such person shall, upon con- 
viction, be fined for each offense a sum not exceeding five thousand 
dollars, or be imprisoned for a time not exceeding two years, or both, 
in the discrétion of the court/' has to do wholly with the forfeiture 
proceeding. The clause quoted créâtes, but does not deiine, the crime. 
To détermine who "such person" and what "each offense" is, we re- 
sort to the forfeiture clause. It follows, therefore, that unless such 
forfeiture clause requires a guilty scienter and intent on the part of 
the forfeiter, Congress has, by the crime clause, subjected to fine and 
imprisonment one guiltless of criminal intent. But we are not driven 
to such a resuit, for the use in the forfeiture clause of such terms as 
"by means of any fraudulent and false invoiee," "any false statement," 
"any fraudulent practice or appliance whatsoever," "any willful act 
or omission," imply a guilty scienter and intent. But if to properly 
construe the criminal clause we must, by référence, read into it the 
forfeiture provision coupled with a guilty intent, we must not ex- 
clude such intent when we enforce that clause to forfeit. The court 
below was therefore right in holding that, in a case like the présent, 
where there was an entire absence of fraudulent intent on the part 
of ail parties hère concerned, the government could not forfeit. If, 
as contended, this construction embarrasses it in the collection of its 
revenues, the remedy lies in législative amendment. 

The judgment of the court below is affirmed. 
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{THEODORE OLLESHEIMEK & BBO. T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit Deeember 4, 10O7.) 

No. 75. 

CusTOMS Dtjties— Classification— WiLLOw Baskets— Chip— "Manufactobes 

• • ♦ OF WlLLOW." 

Under Tariff Act July 24, 1897, c. 11, S 1, Schedule D, par. 206, 30 
Stat. 168 [U. S. Comp. St. 1901, p. 1647], relating to "willow prepared 
for basket makers' use, » * • manufactures of • * • willow," It 
was the Intention for the final clause to cover completed manufactures 
from tbe "prepared" willow enumerated In the precedlng clause; and 
baskets made from willow chip would be dutiable thereunder rather than 
as "manufactures of chip" under Schedule N, par. 449, 30 Stat. 193 [U. 
S. Comp. 1901, p. 1678]. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère on appeal from a décision of the Circuit 
Court, Southern District of New York, sustaining a décision of the 
Board of General Appraisers which affirmed the action of the col- 
lecter of the port of New York in classifying certain imported mer- 
chandise for duty under the tariiîF act of 1897. 

For décision below, see 154 Fed. 167. 

Comstock & Washbufn (J. Stuart Tompkins, of counsel), for the 
importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The articles in question are baskets 
made out of willow which, prior to the manufacture of the baskets 
themselves, had been subjected to varions processes which advanced it 
to a condition rendering it fit, without further treatment, for the use 
of the basket maker. Thèse processes are thus described in appellant's 
brief : 

"The round willow Is flrst spUt Into two, three, or four parts, by means 
of an instrument ealled a 'splltter.' To each of thèse several pièces of gplit 
willow is then applied an Instrument known as a 'shaver,' the object of which 
is to shave out the Inside pith of the willow." 

If the willow is small it needs no further opération to fit it for the 
basket maker, but if it is large, "the pièces are put through a third 
machine ealled a 'chipper,' the purpose is to chip off ail the rough edges 
and make each pièce of uniform width." The willow when thus pre- 
pared is bought and sold, so far as the proof shows, to be made into 
baskets and furniture. 

The appellants contend that the baskets imported should be classi- 
fied under paragraph 449, which reads : 

"Manufactures of bone, chip, grass, horn, india-rubber, palm leaf, straw, 
weeds, or whalebone, or of which thèse substances or elther of them Is the 
component material of chlef value, not speclally provided for in this act, thirty 
per centum ad valorem ; but the terms 'grass' and 'straw' shall be understood 
to mean thèse substances In their natural form and structure, and not the 
158 F.— 62 
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separate fibre thereof." Act July 24, 1897, o. 11, § 1, Schedule N, 30 Stat. 
193 [U. S. Comp. St. 1901, p. 1678]. 

There seem to hâve been many varieties of baskets before the board, 
some made of whole willow, some of willow which had been merely 
split, and others of willow which had also had the pith removed and 
edges trimmed smooth. It is understood that no contention is made 
by the importers as to baskets made of whole willow or of willow 
which had been merely split. Theprocéss of manufacture above des- 
cribed leaves on one side of the prepared strip the tough, smooth, nat- 
ural surface of the willow undisturbed, even where pith has been re- 
moved and edges trimmed. A voluminous record of conflicting évidence 
is presented on the question whether or not thèse prepared strips of 
willow, which the basket makers kriow as "willow" or "osier skein," 
are known as "chip" in trade and commerce. It will not be necessary 
to disGuss that évidence. Even if it be recognized as one variety of 
"chip," viz., "chip of willow" (and it is not to be assumed that we find 
the testimony to warrant such ■ conclusion), the language of another 
paragraph, which has no excepting clause in it, clearly indicates the in- 
tention of Congress not to include manufactures of "willow skein" or 
"chip of willow" within paragraph 449. It is provided in paragraph 
206 as follows. 

"206. Chair cane or reeds, wroUght or manufaetured from rattans or reeds, 
ten par centurn ad valorem ; osier or willow prepared for basiiet maliers' use 
twentv per centum ad valorem ; manufactures of osier or willow, forty per 
centurn ad valorem." SeheÎJule D, 30 Stat. 1C8 [U. S. Comp. St. 1901, p. 16471. 

Manifestly, if thèse skeins were being imported in the condition in 
which they were before baskets were made from them, they would be 
covered by the clause "osier or willow prepared for basket makers' use," 
and we cannot escape the conclusion that the last clause of the para- 
graph is intended to cover completed manufactures made oùt of the 
"prepared" as well as oiit of the "unpreparèd" osier or willow. The in- 
terprétation contended for by the importer would subject to 40 per cent, 
duty baskets made of whole willow, while baskets made out of willow 
which had been subjected to further processes increasing its cost would 
be allowed entry at 30 pèr cent. 

The décision of the Circuit Court is affirmed. 
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DANGLER STOVE & MFG. CO. v. SAMB. 

(Circuit Court of Appeals, Si.xth Circuit. January 22, 1008.) 

Xos. 1,717, 1,718. 

1. PaTE.N-TS— IXFKINGEMENT— OlL BUKI^EBS. 

The .leavous patent No. 475,401, for an oil burner, cliiim 1, was not 
anticipa ted, and construed in the light of the spécification and drawiugs 
is valid for the apparatus therein described, the essential feature of which 
is "a vapor holder construoted for the free and uniform distribution of 
the vapor therein by grftvity," the doniinatlng idea of the invention being 
to vaporize the liquid usèd on its entrance into the vapor Holder by tîie 
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beat of the métal, and to cause tlie vapor to flovv around the burner In a 
trougli by gravity. The invention is not a pioneer one, liowever, and the 
patent niust be limited in construction to substantially the means de- 
scribed. As so construed, it is not infringed by a burner in vvhich the 
trough contains a circular flat asbestos vvicli standing vertieally whicli 
carries np tlie oil from the trough; vaporization and combustion, in part, 
taking jilace at its upper edge. 
2. Same— Construction of Claims— Limitation by Proceedings in Patent 
Office. 

An applicant for a patent, who trims away, modifies, and otherwise de- 
flnes his spécification and claims to meet références made by the Patent 
Office, must be deemed to bave surrendered and disclaimed what he con- 
ceded, and to hâve imposed such définitions upoa the language of the pat- 
ent as he attributed to It in order to secure the grant. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, I 244.] 

S. TBIAL— NUMBEK OF WlTNESSES— TESTIMONY OF EXPERTS IN PATENT CAUSES. 

ïhe practice of introducing a large number of exiiert witnesses in pat- 
ent causes is not to be commended, one compétent witness on each side 
beiug usually sufficient to insure a full and falr elucidatlon of what is 
recondite in the case. The province of such witnesses is to instruct, and 
not to décide questions in issue, nor to advoeate the cause of the party 
who calls them. 

Appeals from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio. 
For opinion below, see 157 Fed. 5(52. 

Philip Mauro, for appellants. 
T. W. Bakewell, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. Thèse causes, being similar in ail 
material facts, were heard together in the court below and hère. They 
were suits brought by separate bills against the défendants therein 
named, respectively, in which the complaint was of the infringement 
of letters patent No. 475,401, issued to William R. Jeavons, May 24, 
1898, for improvements in oil burners. The complainant claimed to 
be the owner of this. patent by assignment. The défendants denied the 
vaHdity of the patent, and they also denied infringement. The validity 
of the patent was denied upon the ground that the supposed inven- 
tion had been anticipated by certain prior patents. The causes were 
heard in the court below upon pleadings and proofs, and the court 
being of opinion that the first claim of the patent was valid and in- 
fringed decreed for the complainant in both cases, awarding per- 
pétuai injunctions, and damages and profits to be ascertained upon a 
référence to the master, which was ordered. The défendants in each 
case thereupon appealed. 

This patent was the subject of a former suit which came to this 
court on an appeal from the Circuit Court for the Eastern District 
of Michigan, wherein it had been held void. But we were of the opinion 
that the first claim thereof was valid and had been infringed. We 
therefore reversed the decree, and remanded the cause for further pro- 
ceedings. Cleveland Foundry Co. v. Détroit Vapor Stove Co., 131 
Fed. 853, 68 C. C. A. 233. 'The fifth claim of the patent was for a 
process of generating vapor from liquid' hydro-carbon and burning it ; 



980 158 FEDEKAL HBPORTEK. 

but that claim was not relied upon, and we expressed no opinion upon 
that or any other of the daims than tlie first. The défendants in the 
cases before us are other persons than the défendant in the former 
case, and of course are not concluded by the judgment in that case. 
But it must be expected that we would adhère to our former opinion 
upon a record substantially the same. 

The claim in question, and principally relied upon hère, reads as 
follows : 

"A hydro-Carbon vapor burner, consistîng of a vapor-holder constructed for 
the free and uniform distribution of the vapor therein by gravity and havlng 
a free opening for the escape of vapor, in combina tion with perforated com- 
bustion-walls, havlng a flame-spacé between tliem in communication wlth the 
sald holder, substantially as described." 

A rude drawing illustrating the invention is shown at page 854 of 
131 Fed., page 234 of 68 C. C. A. 

Upon the question of the validity of this first claim, the défense that 
the invention was anticipated is supported by référence to the same 
patents thàt were put in évidence for the same purpose in the former 
case, supplemented by some others, of which a patent to Helme, No. 
59,393, granted November 6y 1866, for a hydro-carbon burner, and 
one to Morrill, No. 55,033, granted in the same year for petroleum 
stoves, are advanced as being most pertinent. But thèse latter corne 
no nearer to the Jeavons invention than did those canvassed by us in 
the former case, and are of no importance, except possibly they may 
serve as restrictions upon the range of équivalents due to the Jeavons 
patent, if, indeed, it is entitled to so broad a range as to approach them. 
We do not consider it worth while to analyze them, though we may 
refer to them in another place for some particulars. We see no reason 
for changinç our opinion touching the first claim of this patent, either 
in respect to its validity or its scope. It seems unnecessary to go 
over in détail the reasons on which our judgment was rested. To sum 
them up, we held that this claim was too broad if read without qualifi- 
■ cation ; but that in order to save it we might suppose it to refer to the 
spécifications for its interprétation, and being so construed the claim 
could be held valid for the apparatus described ; not that the invention 
was limited to the exact détails of construction, as if there were no 
équivalents possible, but to those of the kind and character described. 
We were of opinion that the dominating idea of the invention was to 
provide means whèreby the mâterial employed, whether kérosène or 
other hydro-carbonaceous liquid, should be vaporized at the place of 
its entrance into the vapor holder, and thereupon the vapor should flow 
into and pass around the base of the burner in a trough. The flow of the 
vapor is induced by the force of gravity, and tends to an even horizontal 
surface throughout the base of the burner, as does any fluid heavier than 
air when its way is not obstructed. As the volume of the vapor is 
increased, its level surface is pressed upward into the combustion 
chamber as the surface of water in a tube is pressed Upward by the 
pressure of other water let in at the base of the tube by the pressure 
of a more elevated supply or other kind of force. The theory is that 
the hydro-carbonaceous fluid is let into the generator drop by drop, 
and is instdntly converted into vapor by the beat of the apparatus, the 
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heat being communicated through tlie material of the burner from the 
combustion chamber. This is the mode of opération within the burner 
after the action of the burner becomes normal. The initial step of 
"lighting" it is différent, especially when the fluid used is not easily 
combustible. A small wick, preferably of asbestos, is laid in the bot- 
tom of the trough and enough of the fluid is let in to saturate it. 
Thereupon it is lighted; and the heat generated thereby is communi- 
cated to the base of the burner and the walls of the combustion cham- 
ber to a degree sufficient of itself to maintain the vaporization of the 
fluid as the latter cornes into the base of the burner. Thereupon the 
normal process begins, as before explained. What was new in the 
Jeavons invention, as stated in his first claim, when construed as being 
for the structure described in hJs spécifications to effect the results 
stated in the claim, which, as we hâve said, is the only way in which 
the claim can be supported, was a construction of the burner which 
would accomplish such a normal opération as we hâve described. And 
as he describes only one organization of means for that purpose, he is 
restricted to that, or substantially that. The liberality of construction 
which we think may be given to his claim for the purpose of inter- 
preting it cannot be extended to include ail means which might be de- 
vised to accomphsh even a like resuit, without such a perversion of 
the rule applied as would disturb other well-settled doctrines of patent 
law. 

Counsel for the appellee contends that the Jeavons invention was of 
a primary character, a pioneer in the art, and so is entitled to a broad 
construction, one as broad as the generality of the language of the 
claim would include. Evidently this contention is made upon the rec- 
ognized necessity of construing this claim as covering a wider field 
than we held in our former opinion it was entitled to, in order to lay 
the ground for the charge of infringement. It is contended, for in- 
stance, that Jeavons was the inventor of wickless burners; that is, 
of burners in which combustion of the vapor occurs at a place remote 
from that of the vaporization, and so dispenses with the inconveniences 
which arise from the use of a wick, such as bad odors from its burning, 
its uncleanliness, its liability to get out of order, and care of manage- 
ment. No doubt if this contention could be maintained it would con- 
siderably enlarge the merits of the invention. That Jeavons was not 
the first to devise a wickless burner is shown by the récitals of former 
methods in his spécifications." He recites four forms of burners then 
in use; the third and fourth of thèse were wickless burners, and the 
vaporization took place before it reached the place of combustion, as 
follows : 

"Thirclly, by generating the vapor in a suitable retort In which the vapor 
Is subjected to a head or pressure and depending on the artificial pressure in 
the retort to distribute or feed the vapor. This style of burner is exemplifled 
in the well-linown vapor-burner which feeds through a jet-orifice ; fourthly, 
by evaporating or vaporizlng gasoline or other light hydro-carhon on an ex- 
posed surface by passing a current of air over the same and tlien feeding the 
earbureted air to the burner, the old and well-linown carbureting devices be- 
ing of this class." 

And in the proceedings in the Patent Office, he distinguishes his 
own from the third form above mentioned by saying that he locates 
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a valve between the source of supply of material and the vapor-holding 
basin. And some of the former patents shown in the record confirm 
this admission. It did not need invention to locate a valve in the sup- 
ply pipe to regulate the inflow, when but for it the admission of the 
oil would be unmanageable. In bis application for the patent, Jeavons 
triade this regulating valve an élément in ail bis claims. But it en- 
tirely disappeared during the course of the subséquent proceedings. 
For the présent, however, we are only concerned with those earlier 
structures in the respect that they négative the claim that the Jeavons 
patent first disclosed a wickless burner. In order to diflferentiate bis 
structure from those of earlier patents, the patentée expressly states 
that his own "involves, fîrst, the conversion of the oil into vapor by 
exposing the oil to a heated surface, and then distributing or convey- 
ing the vàpor by its gravity to the place or places where or about which 
the vapor is supplied to the burner and maintains combustion," and in 
his claim he includes as an essential élément "a vapor holder construct- 
ed for the free and uniform distribution of the vapor therein by 
gravity." And this élément cannot be ignored. And, indeed, it may 
be added that without it this first claim would bave nothing new in it. 
And we cannot doubt from what occurred in the Patent Office and 
the références to earlier patents there made that this first claim was 
allowed because of that novel feature. Another matter which we 
should notice before passing to the question of infringement is that 
the patentée states it to be essential that the vapor in the holder shall 
be protected from air currents and from prématuré combustion, and 
to that end he provides a flailge projectiftg inwardly from the upper 
edge of the outside wall of the vapor holder. This partly covers the 
opening from the holder intb the combustion chamber and partially 
closes in the vapor holder, and shields its contents from currents of 
air from the outside, from whence they would be most troublesome. 
And again he says, in describing the opération of his device: 

"The vapor tlius generated'beîng protected from adverse air currents, gravi- 
tâtes," etc. 

This flange is shown in the drawings and lettered. If we import the 
spécifications into the claims it would sèem that this characteristic of 
the vapor holder should go with it, as showing what vapor holder the 
patentée means by his claim. The language of the claim is that the 
vapor holder shall hâve a "free opening," but he states that by thèse 
words he means "an opening of sufficient area to supply the vapor 
freely to the burner." So read, and taken in connection with the spéci- 
fications and drawings, we think the claim means only a "sufficient 
area" in the opening for the purpose of supplying vapor. We f ur- 
ther notice that near the end of his description of the invention the 
patentée uses this language : 

"However the vapor mlght ail be generated outside of tlie holder A in tlie 
duct II, for instance, and the action of the vapor traveling within tliè holder 
would be sUbstantlally the same when discharged into it, tlie holder, of course, 
îjeing heated to prevent condensation." 

The efifect of this is to broaden this élément of the claim so as to 
make it one for a combination in which the vapor holder includes the 
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adit pipe, for the patentée insists throughout that vaporization takes 
place in his vapor holder. 

Other considérations which affect the scope of the Jeavons patent 
arising upon the proceedings in the Patent Office on his appHcation for 
it will be adverted to in discussing the question of infringement. The 
applicant had a long struggle in securing his patent, and was constrain- 
ed to trim awav, modify, and otherwise define his spécifications and 
daims to meet the références made by the Office until they were brought 
within very narrow limits, before his patent would be allowed. He 
must be deemed to bave surrendered and disclaimed what he conceded, 
and to hâve imposed such définitions upon the language of the patent 
as he attributed to it in order to secure the grant. Sargent v. Hall 
Safe & Lock Co., 114 U. S. 63, 86, 5 Sup. Ct. 1021, 39 L. Ed. 67 ; 
Thomas v. Rocker Spring Co.. ?7 Fed. 420, 23 C. C. A. 311, 47 U. S. 
App. 125; Dowagiac Mfg. Co. v. Superior Drill Co., 115 Fed. 886, 
896, 53 C. C. A. 36; Haie v. World Mfg. Co., 137 Fed. 964, 967, 
62 C. C. A. 596; MuUer v. Lodge & Davis Machine Tool Co., 77 
Fed. 621, 629, 23 C. C. A. 357; Warren v. Casev, 93 Fed. 963, 36 
C. C. A. 29 ; Streit v. Kaiper, 143 Fed. 781, 783, 71 C. C. A. 167 ; 
New York Asbestos Co. v. Ambler Asbestos, etc., Co. (C. C.) 103 Fed. 
316. It is a corollary of this proposition that if the applicant success- 
fuUy défends his position and secures the assent thereto of those in the 
Office having charge of the application, and the patent issues notwith- 
standing the objection which had at one time been urged, the patent 
is not subject to diminution on that account. The alleged infringement 
consists of the manufacture and sale of a burner which bas a circular 
trough at its base like that of the patent. In this is located a circular 
flat asbestos wick, secured between two perforated metallic strips — ail 
standing in the trough vertically. The lower edge of the wick rests 
in the bottom of the trough. The wick carries the oil upward, and 
combustion takes place at its upper edge, where the vapor is formed. 
Not ail the vapor is there made, for the heat in the material of the 
holder probably assists. Nor is the vapor ail burned there, for part of 
it passes up into a combustion chamber and is there burned. But the 
gênerai features of the process are as stated. The opening from the 
trough into the chamber is not contracted, and the vapor passes up 
vvithout constraint. The oil is admitted into the trough by two opposite 
inlets located in, or at, the bottom of the trough. The important dif- 
férences from the patent are thèse: The vaporization does not take 
place at the entrance of the oil into the trough of the burner, but after 
the oil bas been distributed through the trough and wick to the upper 
edge of the latter ; there is not the distribution of the vapor by the 
force of gravity, such as the patent contemplâtes ; there is no other 
manifestation of gravity than luust ahvays occur where two fluids of 
differing density are présent and whose relative movemcnts are free. 
There is nothing new in this élément which is made so much of as an 
élément of this invention, if it means no more than the mère natural 
tendency of a fluid toward a level surface when brought to a state of 
rest. There is no contraction at the upper edge of the trough or vapor 
holder whereby the upward flow of vapor is in part restrained and 
equal diffusion of the vapor in ail parts of the holder compelled. It 



984 158 FEDERAL EEPORTÈR. 

might be, tliough we hardly think so, that upon the face of the patent 
the flange at the upper edge and on the inside of the outside wall of 
the vapor holder could be regarded, not as essential, but only désirable. 
But ail doubt upon this subject is removed upon examination of the 
proceedings in the Patent Office. That characteristic was developed 
into much prominence, and the applicant repeatedly called attention 
to it as an important part of his invention, and by it differentiated his 
own from the structures in former patents. He points out that it per- 
forms two essential functions: First, that it excludes currents of air 
until the vapor reaches the place of combustion; and, second, that it 
tends to compel the equal diffusion of the vapor in ail parts of the 
holder. It is manifest that the flange is a part of the vapor holder. 
Again, the first claim of the appellees' patent intends a construction 
of the vapor holder which will permit of a free latéral flow of the vapor 
therein. The "strand" of absorbent material which is laid in the bot- 
tom of the holder for initial lighting when the material used is of a 
heavy sort does not appreciably obstruct the latéral flow of vapor, and 
it is proper to say that, notwithstanding it, the flow is free. But it 
could hardly be said that, in présence of the appellant's wick sup- 
ported on either side by a metallic strip, there is a free latéral flow of 
the contents, and we can scarcely doubt that the provision of more 
than one adit for the material used is intended to accomplish that 
more equal dissémination of the material in the holder, which the free 
flow of vapor in the trough under the influence of gravi ty in the 
Jeavons holder is intended to supply. We are therefore brought to 
a différent conclusion in regard to the matter of infringement of the 
first claim of the patent from that reached in the court below. 

Not much has been said by counsel about the fifth claim, which is for 
the process of the apparatus described in the first. And if the appara- 
tus used by the appellant is so far différent from that of the appellee 
that it does not infringe, the process, which, in mechanics, is merely 
the exercise of the functions of the machine or apparatus, cannot be 
an infringement of any right secured by the patent. The conclusion 
we hâve reached upon this branch of the case makes it unnecessary to 
consider the défenses that there has been no disclaimer of the fifth 
claim, that he was a joint inventor with another, that the invention 
had already been patented by the same inventor, and of an estoppel 
which is said to hâve arisen because of a certain license contract made 
by the appellee with the appellant and other manufacturera ; and we ex- 
press no opinion upon those subjects. 

We note that more than two-thirds of the nearly one thousand pages 
in this record are taken up by the testimony of expert witnesses, of 
whom there were 11 or 13, arrayed in about equal numbers on the op- 
posite sides, and the reading of it has imposed upon the court a need- 
less burden. As a contest between gentlemen learned in the science of 
the subject, it might be interesting if one had leisure, though it seems 
sométimes to run into very attenuated points. This prolixity seems 
not so much the fault of the witnesses as a mistake of the counsel. It 
is not the province of witnesses to advocate the cause of the party who 
calls him, nor to pass upon the questions of law and facts presented by 
the controversy. Frequently an expert witness may be of much aid 
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to the court in explaining matters which can only be appreciated and 
understood by learning liigher than the ordinary ; but his province is 
to instruct and not to décide ; and even the instruction is of uncertain 
value when it is colored f rom standing in the place of a partisan for one 
of the parties. Usually the testimony of one compétent witness on each 
side is enough to insure a full and fair elucidation of what is recondite 
in the case. The voice of a single teacher is worth more than a confu- 
sion of many tongues. And the expense is worse than useless. 

The decree of the court below will be reversed, with costs, and the 
bill will be dismissed. 



PRUDENTIAL INS. CO. v. WESTINGHOUSE ELECTRIC & MFG. CO. 
(Circuit Court of Appeals, Thlrd Circuit. February 6, 1908.) 

No. 42. 

Patents — Invention and Infbingement — Pastenino Means for Ooke- 
Plates. 

The Nolan patent, No. 582,481, for lastening means for core-plates 
of electrical machines, claims 2 and 4, disclose invention, and are valid. 
Also held infringed. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 155 Fed. 749. 

Thomas F. Sheridan and Clifton V. Edwards, for appellant. 
W. K. Richardson and A. D. Salinger, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below a decree was 
entered in favor of the Westinghouse Electric & Manufacturing Com- 
pany, holding that claims 2 and 4 of patent No. 582,481, issued to 
Nolan, its assignor, for fastening means for core-plates of electrical 
machines, were valid and infringed by the Prudential Insurance Com- 
pany. From such decree the latter appealed. 

This patent concerns electrical generators and motors, and has par- 
ticular référence to means for fastening the laminœ of the cores of 
such machines in position. As the device in question is illustrated and 
fully described in the opinion of the court below in 155 Fed. 749, we 
limit ourselves to adding that thèse laminse are thin annular or seg- 
mentai iron plates, mounted on the spider or frame attached to an 
armature shaft. They hâve a succession of grooves at their outer 
surface in which the conducting wires are laid. They are insulated 
from each other to prevent waste currents passing across the core. 
Without laying stress on the electrical limitations which make objec- 
tionable certain obvious mechanical methods by which such laminse 
could be bolted in place, it sufifices to say that ease in removing laminse 
or adding to their number make a device embodying such features 
greatly desired in the electrical art. This, the avowed object of the 
patent, is stated therein, viz. : 
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"The object of my inveutlon Is to provide a simple, inexpenslve, and efficient 
means for fastenlng the lamiuœ of the cores of electrical machines togetiier 
and to the casting constitutlng the support of the saine, and one which may 
be readily inserted and as readily removed when it is desired to dismember 
the machines for any purpose." 

To do this Nolan placed the laminse on the cyHndrical outer periphery 
of an armature spider, and kept them from sidewise movement in one 
direction by the usual fixed flange or shoulder at one end of the spider. 
His ;device related to the other end, and held the laminœ in place, and 
prevented their sidewise motion in the other direction. This he did 
by cutting in the periphery of the spider a circumferential groove of 
square cross-section. He then took a spring split-ring of correspond- 
ing square cross-section, but of such size that when compressed it could 
be wholly seated in the groove, and made not to reach above the spider 
surface. When uncompressed, and in its normal position, its tension 
and size was such that a part of it remained in the groove and a part 
extended above the spider surface and formed a shoulder thereon. He 
then took an annular, movable plate or flange, adapted to sleeve on the 
spider, and, when restrained by the protruding split-ring, hold the 
laminae in place. On the outer edge of the opening in the center of 
this plate he made a circumferential eut or enlargement, correspond- 
ing in cross-section to and adapted to engage with the split-ring when 
the latter extended above the spider surface. When thus engaged the 
conjoint action of the groove, split-ring, and aniiular plate was Such 
that the groove locked the split-ring àgainst outward latéral movement, 
the split-ring locked the annular plate against like outward latéral 
movement, and the annular plate locked the split-ring from fîying from 
the groove through centrifugal force. The device is thus operated. 
The desired laminœ being in place, the annular plate is pressed in- 
ward against them by suitable mechanism to a point slightly beyond 
the inner side of the spider groove. The split-ring is then sprung into 
the groove, the core-plate is released and springs outward against the 
ring. By such coaction the three éléments of a split-ring— an outer 
circumferential groove on a spider, and an inner circumferential groove 
and shoulder on a core-plate, each of which, in itself, we may assume 
was old — efïected a novel ànd highly useful advance in armature con- 
struction. 

The prior art and the rrierits of this device are, so fully set forth in 
the opinion of the: court below that the référence thereto renders need- 
less further discussion. It sufHces to say we fînd, as did that court, 
nothing in the prior art to anticipate Nolan's device. On the contrary, 
a study of it'but emphasizes the nôvelj simple, and effective invention 
he made. The respondeht's construction embodies, in çombination and 
in substantial form, ail the éléments ofi the second and fourth claims 
of the patent. The decree of the court below is therefore afifirmed. 
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WESTINGHOUSE ELECTRIC & MFG. CO. v. PRUDENTIAL INS. CO. 

(two cases). 

(Circuit Court of Appeals, Third Circuit. February 6, 1!)08.) 

Nos. 41 and 42. 

Patents— NovELTY—F.\sTENiNG Means for Coee-Plates. 

The Nolan patent. No. .582,481, for fastening means for core-plates of 
electrical machines, claims 1 and .3, whlch do not include as an élément a 
shoulder on the annular plates for holding the spring-ring in its groove, 
which constitutes tlie gist of the invention as diselosed in the other claims, 
are void for lack of patentable novelty. 

Appeal from the Circuit Cotirt of the United States for the District 
of New Jersey. 

For opinion below, sec 155 Fed. 749. 

W. K. Richardson and A. D. SaHnger, for appellant. 
Thomas F. Sheridan and Clifton V. Edwards, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is an appeal by the Westing- 
house Electric & Manufacturing Company from a decree of the court 
below holding invalid claims 1 and 3 of its patent No. 582,481, grant- 
ed to Edward E. Nolan for fastening means for core-plates of elec- 
trical machines. In an opinion heretofore filed, we hâve discussed and 
sustained that patent, and held its second and fourth claims infringed. 
In speaking of the claims held invalid, the court below, and we agrée 
with that view, said: 

"The évidence shows that a large armature sometimes revolves at a speed, 
at its surface, of one mile or more per minute. In such an armature the 
centrifugal force is so great that it is désirable to hâve the spring-ring, where 
it is used, held tirmly in the groove. Claims 1 and 3 omit any référence to a 
shoulder on the outer side of the aimular plate, and the.y are fully sustained 
by amiular plates resting agaiust the inner surface of the spring-rhig witliout 
any shoulder on the annular plates for holding tlie spring-ring in the groove." 

But, as we hâve seen in discussing the patent, this restraining shoul- 
der of the annular plate is of the very gist of the device. Discard it 
or its furiction in substantial form, and we do not obtain the resuit 
which makes Nolan's device useful and patentable. So holding, it 
follows the court's view of thèse claims was just, and its decree is there- 
fore affirmed. 



FRANK F. SLOCOMB & CO., Inc., v. TURNKR. 

(Circuit Court, E. D. Pennsylvania. January 29, 1908.) 

No. 28. 

Patents — iNFRiKGiaiENT— Machines fob FiNismsa Leatiier. 

The Anderson patent. No. 457,331, the l'ierce & Poin.sett patent. No, 
623,423. and tlie Holmes patent. No. .538.914, ail relating to staking rria- 
chines in tlie art of flnisliing leather, held infringed by the machine of the 
Scott patent, No. 819,605. 

In Equity. On final hearing. 
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E. Hayward Fairbanks, for complainant. 
Conard & Middleton, for respondent. 

J. B. McPHERSON, District Judge. I hâve gîven attentive con- 
sidération to this case with its few and nàrrow points of différence be- 
tween the parties, and am of opinion that the three claims insisted up- 
on, namely, claim 3 of the Anderson patent, No. 457,331, claim 1 of the 
Pierce & Poinsett patent, No. 623,423, and daim 1 of the Holmes patent. 
No. 538,914, ail relating to staking machines in the art of finishing leath- 
er, hâve been infringed by the défendants' machine, which is manufac- 
tured under the Scott patent, No. 819,605. Indeed, the défense brought 
forward lacks strength so visibly that I hâve been inclined to believe 
that not much reliance is placed upon it by the défendants themselves. 
For the présent, therefore, I shall not take what seems now to be the 
superfluous trouble to say anything further about the case, except to di- 
rect the usual decree to be entered in favor of the complainant, with 
costs. But if an appeal be taken, and the défendants should désire a 
statement of my views in more détail, I shall endeavor to comclv 
with their wishes. 



CALI/AHAN V. CHICAGO, M. & ST. P. RY. CO. 
(Circuit Court, N. D. lowa, Cedar Eapids Division. January 25, 1908.) 

No. 185. 

L New Tbial— Evidenok of Juboes to Impeach Vebdict— Competbnct. 

Jurors may testlfy to any facts showing attempts of others to Im- 
properly Influence thelr verdict ; but they may not testlfy to the efifect up- 
on them of such attempts. It Is for the court to détermine whether or 
not the attempts shown are of a character that the verdict mlght hâve 
been Improperly Influenced thereby. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 37, New Trial, S 290.] 

2. Same— Geounds— MiscoNDUCT or Otheks Affecting JtrET. 

Where an Improper attempt to Influence jurors In a case on trial was 
such that It might bave had an efïect on the verdict returned, It is suf- 
flcient to condemn such verdict and requlre a new trial, although the suc- 
cessful party mny not bave Instlgated the attempt or had knowledge of it 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 37, New Trial, { 98.J 

At Law. On motion for new trial. 

Wade, Dutcher & Davis and Crosby & Fordyce, for plaintiflF, 
Cook, Crocker, Loomis & Tourtellot, for défendant. 

REED, District Judge. This action is to recover damages for 
a Personal injury alleged to hâve been sustained by plaintiff because 
of the neglect of an engineer of one of defendant's trains. There 
hâve been two trials of the case. The first resulted in a disagree- 
ment of the jury; the second in a verdict of $100 for plaintiff, and 
he moves for a new trial upon varions grounds, one of which is 
that such improper influences were exerted in the interests of the 
défendant upon some of the jurors during the trial as to vitiate the 
verdict. The case was closely contested upon both trials, and the 
évidence is such that différent minds might fairly reach différent 
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conclusions therefrom, both as to the négligence of the engineer 
and the extent of plaintiff's injury. The verdict should not there- 
fore be disturbed upon the évidence if it was fairly reached. 

The jury for the second trial was impaneled in the forenoon of 
Wednesday, April 3, 1907, the second day of the term; the cause 
was submitted to it April 8th, and the verdict returned April 9th. 
Shortly thereafter rumors were rife that the verdict was the re- 
suit of improper influences exerted upon, and misconduct of, some 
of the jurors. In a motion for a new trial this was vaguely charg- 
ed; whereupon the court called upon counsel for the plaintifï for 
a statement of the facts upon which the charge was based. They 
answered that rumors were current foUowing the trial that one of 
the jurors had mysteriously received during the trial a letter con- 
taining money, or a check for money, for some improper purpose; 
that entertainment of some sort had been furnished to others of the 
jurors by the claim agents of the défendant, or others in its behalf ; 
that thèse and other similar rumors had become so widespread that 
voluntary information could not then be obtained to substantiate 
such charges; but if certain of the jurors and other persons named 
could be brought before the court and examined, they believed the 
charges covfld be sustained. The court thereupon ordered that 
spécifie charges be put in writing and filed as a part of the motion 
for a new trial, and that several of the jurors and other named per- 
sons be summoned to appear for examination in regard to such 
charges. The jurors and persons so named and others hâve been 
summoned and examined, and the matter is now finally submitted 
for détermination. From the évidence thus taken, the charge of 
the improper receipt of money, or a check for money, by one of 
the jurors is whoUy without foundation, and that charge needs no 
further considération. It may also be said that others of the 
rumors are but gross exaggerations of trivial facts occurring during 
the trial that could not in any event hâve influenced the verdict. 
Others oi the charges, however, cannot be thus disposed of. 

It appears that there was drawn upon the original panel of the 
trial jury three persons from Hardin county and two from Grundy 
county. On the first day of the term the panel had been reduced 
by excuses, or for other reasons, so that it became necessary to 
draw additional jurors. In this drawing three of those drawn were 
from Hardin county and three from Grundy county ; so that of the 
trial jurors for that term six wer^ from Hardin county and five 
from Grundy county. Thèse couhties adjoin each other — Grundy 
lying east of Hardin, in the northwestern part of this division of 
the district. This case was the first for trial, and upon the com- 
pletion of the second drawing of jurors in the afternoon of the first 
day Mr. Earhart, one of defendant's claim agents, and whose duty 
it was to investigate and obtain information as to jurors summoned, 
to enable defendant's attorneys to properly exercise its challenges 
in cases it had for trial, requested, by téléphone he says, J. W. 
Pepperman, of Grundy Center in Grundy county, to come to Cedar 
Rapids in order that he might get from him information as to the 
jurors drawn from that vicinity. He also communicated with 
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Charles E. Shaw of lowa Falls in Hardin county for the same pur- 
pose; but just when, is left in some uncertainty by the testimony. 
It may hâve been at the same time that he communicated with Mr. 
Pepperman, or it may hâve been shortly before the term. The jurj' 
to try the case was composed wholly of jurors dravi^n upon the 
first or original panel; hone of the second dravi^ing having at the 
time it was impaneled appeared. William Weimer of Radclifïe, 
Hardin county, and Anson H. Miller of Grundy Center, Grundy 
county, were drawn and accepted as two of such jurors. This was 
the only case défendant had for trial at that term, and it had no 
occasion to obtain information as to the other jurors after this 
jury was impaneled. The next morning (Thursday) after the 
jury was impaneled, Charles E. Shaw of lowa Falls appeared in 
Cedar Rapids, and remained there until Saturday night of that 
week, and during that time he was not in or about the courtroom 
where the trial was in progress. Mr. Shaw was the right of way 
agent of a railroad then in process of construction through Hardin 
county. He had been frequently applied to by claim agents of 
the défendant prior to this term for information regarding jurors 
drawn from that vicinity for the fédéral court, and had been ap- 
plied to by Mr. Earhart for such information as to those drawn 
for this term. It is not suggested that there was anything wrong 
on improper in this, nor could it well be, for it is legitimate for 
either of the parties to obtain, in a proper manner, such information 
in order that they may properly exercise their challenges. The 
claim, however, is that this shows the intimacy between the claim 
agent and Mr. Shaw and Mr. Pepperman; and it is of their subsé- 
quent conduct in this case that complaint is made. Some time during 
the week before the term, Shaw called the juror Weimer at Rad- 
clifïe by téléphone, and said to him, as he says, "I heard you are 
going to Cedar Rapids in a few days, and asked him which way 
he was going; he told me, and I said I am going to Cedar Rapids 
during that week, and I will see you there, and we will hâve a 
little visit." Radcliiïe is some 20 miles southwest of lowa Falls. 
No explanation whatever is given why Shaw desired to visit with 
Mr. Weimer in Cedar Rapids, while there as a juror. Shaw's mem- 
ory is not very good, but he admits that he had been acquainted 
with Earhart for a number of years, and might bave received a 
letter from him about jurors before this conversation by téléphone 
with Mr. Weimer. He says that bis only mission to Cedar Rapids 
at this time was to procure froni Mr. Allen who lived there about 
half an acre of land owned by him, for the right of way for the 
new road for which he was agent; that he was in Hampton, north 
of lowa Falls, on Wednesday, and was then informed by an agent 
of Allen at that place that Allen would be in Cedar Rapids on 
Thursday ; that he then drove to lowa Falls, and took a late train 
for Cedar Rapids that evening to meet Allen, without having made 
any appointment with him, though he knew Allen was a traveling 
man and away from home a good deal ; that he arrived in Cedar 
Rapids early Thursday morning, and learned that Allen was not at 
home, and that he had to wait until Saturday to meet him, and 
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then failed to arrange for the right of way, and it had to be con- 
demned. The conversation he had with Mr. Weimer over the 
téléphone was some days before hé received the information at 
Hampton that Allen was to be in Cedar Rapids on Thursday of 
that week. Shaw says he met the juror Weimer on the street in 
Cedar Rapids Thursday, in the evening he thinks, and again Friday 
evening at the AUison hôtel where he (Shaw) was stopping; that 
Weimer then suggested that it would be a nice thing if they could 
hâve a glass of béer together; that Shaw then said he would get 
two or three bottles of béer and take them to his room in the 
hôtel, and they could go there and drink it ; that he did get some 
béer, crackers, and cheese and that he, Weimer, and Mr. Myers 
of Hardin county, aiiother juror (but not engaged upon this trial) 
to whom Weimer then introduced him, went to Shaw's room about 
9 o'clock, drank the béer, ate the lunch, and stayed there from one 
to two hours; that at that time he knew nothing about this case, 
and says positively that he did not know that Weimer was then a 
juror in any case, and said nothing to him about the Callahan case 
at any time. Mr. Weimer dénies that he suggested to Shaw that it 
would be a nice thing if they could get some béer and drink it to- 
gether ; and says that Shaw invited him twice to corne to his room 
at the hôtel in the evening; that he accepted the second time, and 
he and Meyers then went to Shaw's room one evening where Shaw 
had previously provided béer and a lunch for them ; that Shaw at 
one time met him (Weimer) on the street during a recess of court, 
and said to him that the Callahan case was "a hold-up case." 
Weimer says that he paid no attention to this; and that Shaw at 
another time met him in a billiard room and commenced talking- 
about the case; said it had been once tried, and the "jury hung" ; 
and that it was a "hold-up case." Weimer then told him that he 
was a juror, and that he must not talk about the case. Shaw then 
said "I know you are a juror and can't talk about it, but we will 
talk it over more fully after the trial." This was after Shaw had 
invited him to his room, and after this conversation Shaw said 
nothing more to him about the case. Mr. Meyers corroborâtes Mr. 
Weimer that the lunch and béer were in Shaw's room when they 
went there. 

J. W. Pepperman of Grundy Center, Grundy county, also came to 
Cedar Rapids that week, but the date he is unable to state, and it does 
not appear, but it was at least a day or two after the jury was impanel- 
ed. He arrived about midnight or later, saw Mr. Earhart shortly aft- 
er he arrived and had a few minutes conversation with him about 
jurors. About noon the next day Pepperman left Cedar Rapids with 
" a Mr. Thorrïpson, went to North Liberty, and returned to Cedar Rapids 
about 6 o'clock in the evening. He is not certain that he saw the juror 
Miller before he left that day ; but on his return in the evening he 
again saw atld conversed with Earhart, but what passed between them 
is not stated. He then met the juror Miller of Grundy Center, with 
whom he was well acquainted, in a billiard room and played billiards 
with him until about 8 o'clock, and then they went to a show of some 
kind — he is unable to state what. Either on the street, or at the botel 
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where Mr. Meyers and Mr. Weimer stopped, they met or found thèse 
jurors, and Mr. Pepperman invited them to go to the show with him 
and Miller. Pepperman had procured tickets for the four and ail 
started for the show, Meyers and Weimer walking together, and Mil- 
ler and Pepperman together. On the way they met another of the 
Grundy county jurors (who was not on this trial), and Pepperman in- 
vited him to go with them to the show. Pepperman says that he knew 
Weimer and Miller were jurors on a case on trial, but that nothing 
was said about it while he was with them, and that he did not know 
what the case was. It does not appear where Pepperman and Miller 
went, or what they did, immediately after the show ; but Pepperman 
left for home on a train leaving Cedar Rapids about midnight, the 
first train after he returned from North Liberty. Pepperman is coun- 
ty treasurer of Grundy county, was formerly sheriff and deputy sherifï 
of that county for a number of years, and was frequently applied to 
by claim agents of défendant, including Earhart, with whom he had 
been acquainted for many years, for information about persorts drawn 
as jurors from that vicinity for this court. He says that he received 
a téléphone message from Earhart to come to Cedar Rapids shortly 
before he came, that he was intending to come soon, and then conclud- 
ed to come to consult Mr. Thompson, who was agent for a safe Com- 
pany, about purchasing a safe for the county of which he was treasur- 
er; that he had no previous negotiations with him about the matter, 
and had no appointment to meet him ; that he was acquainted with 
Thompson, knew that he was a traveling man and absent from home 
a good deal, but that he had been informed by some others of the 
county ofïicers that he would be at home about that time ; and it was 
to look at a safe or a safe door that he went with Thompson at his 
request to North L,iberty. The county subsequently bought a safe 
from another company. Grundy Center is about 70 miles from Cedar 
Rapids, and lowa Falls some 30 miles farther. Earhart says that he 
ofifered to reimburse Pepperman for his expenses in coming to Cedar 
Rapids, but that he declined to accept anything. It also appears that 
one Youell, a former sheriff of Ben ton county, was in Cedar Rapids 
during the second trial of the case, and was seen around the fédéral 
building at différent times. One of the jurors drawn for the term at 
which the case was first tried testifies that at that time Youell ap- 
proached him and said, "If you are drawn on this coming case of Cal- 
lahan against the railroad company, if you can do anything for the 
Milwaukee Railroad Co., I will see that your expenses are paid. I 
was not drawn on the jury, but I saw him around the courthouse, and 
I thought he was more or less acquainted with ail of the jurymen." 
There is no évidence that Youell approached or said anything to any 
of the jurors at the term of the second trial. It appears that the jury 
stood 9 for plaintiff and 3 for défendant for about 20 hours before the 
verdict was agreed upon. They at one time reported their inability to 
agrée, but were required to return and make a further effort to do so. 
Mr. Weimer was one of the nine who stood for the plaintiff, and Mr. 
Miller one of the three who stood for the défendant. The foregoing 
is in substance the testimony showing the conduct of Shaw and Pep- 
perman with members of the jury. 
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The theory of défendant is that inasmuch as the juror Weîmer stood 
consistently for the plaintifif to the last, he was not influenced in the 
least by the conduct of Shaw, whatever that conduct may hâve been, 
therefore that conduct was not prejudicial; and, as nothing was said 
about the case by Pepperman to either of the jurors Weimer or Mil- 
ler, they could not hâve been influenced in any way by Pepperman's 
conduct. It is also said that Pepperman was a politician and office 
holder in Grundy county, a member of the minority party in that 
county and "a good mixer," whatever that may mean, and was always 
elected by large majorities over his opponents of the majority party 
(ail of which the défendant developed by its examination of Pepper- 
man), and that what he did at Cedar Rapids at this time was, as he 
says, only "mixing a little bit," presumably to make himself popular 
with thèse jurors; and therefore the verdict should not be disturbed 
because of his conduct. It would seem that much reliance was placed 
upon the credulity of the court in advancing the latter as a reason for 
excusing the conduct of Pepperman with thèse jurors. A more plaus- 
ible theory for the présence of Pepperman in Cedar Rapids at that time 
might be that his qualifies as "a mixer" was known to the claim agent 
of the défendant, and that he thought "a little mixing" by Pepperman 
among the jurors from his neighborhood who were upon this trial 
might at least prevent any substantial verdict against this défendant. 
Be this as it may, that Shaw and Pepperman came to Cedar Rapids 
at this time for the sole purpose as stated by them, respectively, of 
■negotiating for a half acre of right of way, and to see about a safe 
for Grundy county, is inconsistent with the established facts. Earhart 
admits that he requested them to come ; and that they came at this time 
solely in response to that request is the only reasonable inference that 
can be drawn from the whole testimony. Earhart's motive in so re- 
questing them may hâve been for the purpose of obtaining, in a prop- 
er manner, information as to the jurors from thèse counties that were 
sunimoned upon the second drawing; and he may be entitled to the 
benefit of such a presumption; but after the jury in this case was im- 
paneled he then had, and he so says, no occasion for such information. 
But the conduct of Shaw with the juror Weimer was reprehensible in 
the highest degree, and it cannot be successfully defended. That he 
intended to poison the mind of Weimer against the plaintifï is not a 
matter of doubt. If the attempt failed it was not his fault. 

Mr. Weimer is, or had been, a member of the board of supervisors 
of Hardin county, and is a man of good character and standing ; but 
his acceptance of the invitation of, and entertainment from, Shaw, 
instead of reporting his conduct to the court, after he had attempted 
to poison his mind against the plaintifï, subjects him to criticism, 
though doubtless he did not realize that he was doing anything im- 
proper. That Pepperman's conduct was also pemicious, and but little 
less reprehensible than that of Shaw, is also clear, though he and Mil- 
ler both say that no word was spoken between them with référence 
to the case. But the very absence of such words in view of their rela- 
tions, and the kindly treatment of the juror, may hâve exerted a far 
more insidious, and therefore dangerous influence than any words that 
158 F.— 63 
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could havé been spoken. Their conduct brings suspicion upon and dis- 
crédit of this vefdict; and a verdict tainted with suspicion that it is 
the resuit of improper influences exerted upon the jurors tends to de- 
stroy ail confidence in, and respect for, the trial by jury, and should 
be set aside as a matter of public poliçy. 

It is strongly urged in behalf of défendant that it knew nothing of 
the influences exerted upon thèse jurors, and it should not therefore be 
deprived of its verdict, which it çlaims the évidence is amply sufflcient 
to sustain. Some authorities may support this contention. But pre- 
termitting the question of the kno-wfledge of the claim agent of the 
conduct of Shaw and Pepperman, and admitting, without deciding, that 
he did not instigate such conduct, it is clear that the conduct of Sha^r, 
at least^ was exerted, in the interest of this défendant; and the weight 
of authority and the better reason is that that is sufBcient to condemn 
the verdict where the improper conduct is such that it might hâve in- 
fluenced it in favor of the party for whom it is returned. Welch v. 
Taverner, 78 lowa, 207, 43 N. W. 650; Stafïord v. Oskaloosa, 57 
lowa, 748, 11 N. W. 668 ; Johnson v. Root, 2 Clifï. 108, Fed. Cas. 
No. 7,409; McDaniels v. McDaniels, 40 Vt. 363; Bradbury v. Cony, 
62 Me. 223, 16 Am. Rep. 449. Neither of the jurors would admit 
that he was influenced by anything that was done by either Shaw or 
Pepperman, and it was hardly to be expected that they would ; but 
they are not permitted to say this. They may testify to any facts 
showing attempts to influence them, and it is then for the court to dé- 
termine whether or not what had been done was of such character 
that it might hâve influenced the verdict. Mattox v. United States, 
146 U. S.. 140-148, 149, 13 Sup. Gt.SO, 36 L. Ed. 9l7.: Who can say 
that the poisonous suggestion of Shaw that "this is à hold-up case, 
it bas been tried once and the jvtry hung; I know you are a juror, and 
can't talk about it, but we will talk it over more fully after the trial," 
may not hâve unconsciously influenced the juror Weimer to yield his 
convictions to those of Miller, the f riend and f ellow townsman of Pep- 
perman who had furnished çntertainment to them both, and that préj- 
udices thus resulted to- :the plaintiff?. 

In JohnsoH;V. Root, abovCj Mr. Justice Cliffordsays:, 

"Any improper Influence With jurors may afford sufficient ground for grant- 
ing a uew trial, and it Is not neeessary that tlie attenipt to influence tlie jurors 
should be made by one of the parties nor even by hls agent. It is sufflcient 
that it clearly appears tha,t it was done in his behalf, and.it is uever neees- 
sary to shbw that misconduct controllèd or determined the verdict, providing 
it was of à character that might hâve had undue influence." 

Jurors miist be kept free from ail .possible influences. When ,ex- 
posed therçto it iwiU not do to inquire into the probabilïty of the extent 
of the influetices, and their effect upon the verdict. There is no safety 
except in sçtting aside the verdict in a case where acts and conduct 
are such that could bave , influenced the verdict. Welch v. Taverner, 
78 lowa, 207* 42 N. W, 65.0, ■..,:,■ 

In McDaniels v. McDaniels, 40 Vt. 363^ it is said : 

"The frlèndS' of the plaintiff wlio thus approaehed the jury were guilty of 
a flagrant -violation of the law, and the jurors who suffered-. themselves to be 
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so approached, tlioiig;!) they may uot hâve meant any wroug, were aiso gniîlty. 
* * * Tlie plnintiff was unaware of thèse transactions; « * « but it 
does not foUow tlmt he could hold a verdict which is the resuit èf a triai 
corrupted, tliough without his fault, by a shameful disregard of familiar rules, 
which are necessary to a décent administration of the law.'' 

In Bradbtiry v. Cony, 62 Me. 223, 16 Am. Rep. 449, above, it is 
said. 

"Tlie efïect on the Jury is the same when the tampering Is by the party or 
by his friends or relatives, whether with or without his knowledge." 

For other instances wliere the misconduct was held to vitiate the 
verdict, see Stafford v. Oskaloosa, 57 lowa, 748, 11 N. W. 668— 
where one of the attorneys of the successful party participated in célé- 
bra ting the anniversary of the birth of one of the jurors, though the • 
case on trial was not mentioned ; Veneman v. McCurtain, 33 Neb. 643, 
50 N. W. 955 — where a third party furnished cigars to the jury while 
deliberating, saying they were from défendant, but jury might consider 
them from either party ; Poole v. C. B. & Q. R. Co. (C. C.) 6 Fed. 
844 — where some of the jurors used the rooni of one of the counsel 
of the successful party at a hôtel, in which to play cards evenings, 
counsel not présent; Ensign v. Harney, 15 Neb. 330^ 18 N. W. 73, 48 
Am. Rep. 344 — where two of the jurors used the team of one of the 
attorneys, with his permission, to go home during recess of court foi' 
Sunday. . See, also. Morse v. Montana Purchasing Co. (C. C.) 105 Fed. 
337. The rule deducible from thèse and other authorities is: That 
where an improper attempt is made to influence jurors in favor of one 
of the parties, which might hâve had that effect, a verdict in favor of 
such party will be set aside, though the attempt was made without his 
knowledge or authority. 

That the improper influence exerted upon thèse jurors was in the 
interest of the défendant is not a matter of doubt; and the court will 
not stop to weigh with exactness the efïect of such influence upon this 
verdict. It is sufficient to know that it was exerted, and that the ver- 
dict might hâve been influenced thereby. It must be understood that 
no verdict should be permitted to stand, against which, from establish- 
ed facts, the slightest inference rests that it bears the taint of improper 
influence exerted by or in behalf of the party in whose favor it is re- 
turned. Mattox v. United States, 146 U. S. 140-149, 13 Sup. Ct. 50, 
36 L. Ed. 917. To uphold this verdict would be, impliedly at least, 
to approve of the conduct of both Shaw and Pepperman with thèse 
jurors; and that would be to cast a most serious imputation upon the 
trial by jury in this district. Whether or not the évidence is sufficient 
beyond doubt to convict either of thèse parties of contempt, or that 
the évidence given by either could be used against him for that pur- 
pose, need not be determined, for that question does not now arise. 
It does not foUow, however, if it is not, and could not be so used, that 
this verdict should be permitted to stand ; and it will be set aside be- 
cause of their misconduct. Other grounds of the motion, are deemed 
to be untenable, and each thereof will be overruled. 

It is not contended that any of the counsel for défendant are re- 
sponsible for this misconduct, and there is no évidence that in any way 
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connects any of them therewith, or that unfavorably reflects upon 
them in the least. 

The verdict will be set aside for the reasons above stated, at de- 
fendant's costs of the motion for a new trial, and a new trial granted. 
It is ordered accordingly. 



UNITED STATES y. ANDEM. 
(District Court, D. New Jersey. January 17, 1908.) 

1. Courts— Fedebai, Courts— Following Décisions' of State Courts. 

The rule established by décision of the courts of New Jersey that an 
engrossed act of the Législature duly approved, signed, and flled Is con- 
cluslve évidence of its contents, and cannot be contradicted by any évi- 
dence whatever, is one relatlng to the construction of the state statutes 
and Is binding on the fédéral courts. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 957. 

Oonclusivenesa of judgment between fédéral aud state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. G. A. 478; Union 
& Planters' Banlj v. Cit}' of Memphis, 49 C. O. A. 468.] 

2. FoBGEEY— Subjects of Fobgery— "Oharacter"— Cobpobatb Seal. 

The seal of a corporation is a "character" within the meaning of sec- 
tion 197 of the New Jersey crimes act (P. L. 1898, p. 848), aud the for- 
gery of such seal with Intent to injure any person or corporation consti- 
tutes a crime thereunder. 

[Ed. Note.^ — For cases in point, see Cent. Dig. vol. 23, Forgery, § 18.] 

3. Indictment— Demdreeb— Gbounds. 

Under the praetice of the fédéral courts, the défense of limitation can- 
not be raised by demurrer to an indictment. 

4. Cbiminai, La w— Limitation of Peoseoution— FedebaL Statute— Adoption 

OF State Law. 

Act July 7, 1898, c. 576, § 2, 30 Stat. 717 [U. S. Comp. St. 1901. p. 3652], 
provlding that when any offense is committed in any place, jurisdiction 
over which has been retaiued by, or ceded to, the United States the 
punishment for which is not provlded for by any law of the United States, 
the ofCender shall receive the same punishment as the laws of the state 
provide for the like offense, does not incorporate into the fédéral law 
the gênerai statute of limitations of the state relatlng to crimes, but a 
prosecutlon thereunder Is govemed as to limitation by the fédéral statute. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 0. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

5. Same—Fedeeal Jurisdiction— Crime Committed in Post Office Building. 

Under such statute a fédéral court has jurisdiction to prosecute and 
punish for a crime deuounced by the state law committed in a post office 
building owned and occupied by the United States within a state over 
which législative jurisdiction has been ceded by the state. 

[Ed. Note. — Jurisdiction as afCected by state laws, see note to Barling 
Y. Banli of British North America, 1 0. O. A. 513.] 

6 FoRGEBY— Indictment— Sufficienct. 

An indictment under section 197 of the New Jersey crimes act (P. L. 
1898, p. 848), making it an offense to forge any instrument, etc., or any 
character, wlth Intent to injure any person or corporation, which charges 
the forgery of a character meant to represent the seal of a corporation 
with intent to injure the corporation, Is not insufflcient beeause It fails 
to allège facts showing in what manner the corporation could hâve been 
Injured thereby. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 23, Forgery, § 78.] 
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On Demurrer to Indictment. 

John B. Vreeland, U. S. Dist. Atty. 
J. Merritt Lane, for défendant. 

IvANNING, District Judge. The indîctment charges that the de- 
fendant, James h- Andem, "on tlie nineteenth day of May, in the year 
one thousand nine hundred and five, at Trenton, in said (this) dis- 
trict, in the office of the clerk of the Circuit Court of the United States 
in and for said district, in the United States government building 
erected on lands ceded by the state of New Jersey to the United States 
of America, and over which the United States has jurisdiction, and 
within the jurisdiction of this court, feloniously did forge and counter- 
feit a certain 'character' meant to reprcsent the seal of the New Eng- 
land Phonograph Company, a corporation duly organized and exist- 
ing under and by virtue of the laws of the state of Maine, which said 
'character,' so meant to represent the corporate seal of the said Com- 
pany, was affixed to a bill of complaint purporting to be filed in said 
United States Circuit Court by said New England Phonograph Com- 
pany, complainant, against Thomas A. Edison and others, défend- 
ants, on the day and year last aforesaid." The indictment then sets 
forth a copy of the alleged bill of complaint, which appears to bave 
a seal annexed thereto, to be signed by the président of the New Eng- 
land Phonograph Company, and to be attested by the défendant as 
secretary. The indictment also charges that the défendant committed 
the alleged forgery "with intent to préjudice, injure and damage the 
said New England Phonograph Company, he, the said James L. An- 
dem, at the time he so fnrged and counterfeited the said false, forged 
and counterfeited 'character,' then and there well knowing the same 
to be false, forged and counterfeited against the statute of New Jersey 
in such case made and provided, to wit, section 197 of the Crimes Act, 
P. L. 1898, p. 848 (which, by force of section 5391 of the Revised 
Statutes of the United States, and the act of July 7, 1898, c. 576, 30 
Stat. 717, volume 3 of the United States Compiled Statutes, page 
3652, section 2, is made an offense), contrary to the form of the statute 
in such case made and provided, and against the peace and dignity 
of the United States." There is also a second count for uttering and 
publishing the alleged "character," and a third count for procuring 
the forgery of the "character." 

Section 2 of the Congressional Act of Julv 7, 1898, c. 576, 30 Stat. 
717 [U. S. Comp. St. 1901, p. 3652], is as follows: 

"Tliat wlieii aiiy offense is eommittod lii any place, jurisdiction over which 
has been retained Ijy the Cnlted States or ceded to It bj' a state, or which 
lias been pureliased with the consent of a state for the érection of a fort, 
magazine, arsenal, dock-yard or other needful building or structure, the punish- 
inent for which offense is not provided for by any law of the United Statesi, 
the person comuiltfiug such offense shall, upon conviction In a Circuit or Dis- 
trict Court of the United States for the district In which the offense was 
committed, be liabie to and recelve the same punlshment as the laws of the 
state In which such place is sltuated now provide for the lllie offense when 
committed within the iurisdletion of such state, and the said courts are here- 
by vested with jurisdiction for such purpose ; and no subséquent repeal of 
any such state law shall affect any such prosecution." 
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It was admitted on the argument that there is no provision in any 
congressional act prescribing a punishment for the alleged offense. 
The indictment therefore rests upon the theory that the section of 
the congressional act above quoted incorporâtes the provisions of sec- 
tion 197 of the crimes act of the state of New Jersey. That section 
(P. L. 1898, p. 848) is as follows : 

"Any person who shall falsely make, alter, forge or counterfeit, or cause, 
counsel, hire, command or procure to be falsely made, altered, forged or coun- 
terfeited, or vvilliugly act or assist In the false making, alterlng, forging or 
counterfoiting, auy record or other authentic matter of a public nature, ehar- 
acter, letters-patent, deed, leaae, writing sealed, wlU, testament, annulty, bond, 
bill, writing obligatory, bauk bill or note, United States treasury note, check. 
draf t, bill of exchange, promlssory note for the paynient of nioney, indorsc- 
ment or asslgmnent of any check, draft, bill of excbauge, or promlssory note 
for the payment of nioney, or any acceptance of a bill of exchange, or the num- 
ber (or) principal sum of any accountable receipt for any note, bill or other 
security for the payment of money, or any warrant, order or request for the 
payment of luoney, or djelivery of goods or chattels of any kind, or auy ac- 
qulttance or receipt, elther for money or goods, or any acquittance, release or 
discharge of any debt, account, action, suit, demand or other thing, real or 
Personal, or any transfer or assurance of money, stock, goods, chattels or 
other proi)erty whatsoever, or any letter of attorney, or other power to receive 
money, or to receive or transfer stock or anuuities, or to let, lease, seli, dispose 
of, alien or convey any goods or chattels, lands or tenements, or other estate, 
real and personal, with intent to préjudice, injure, damage or defraud any per- 
son or persons, body politic or corporate, or who shall utter or publlsh, or 
cause, counsel, hire, command or procure to be uttered or published, as true, 
any of the above false, altered, forged or counterfeited matters as above speci- 
fled and desc'ribed, knowing the same to be false, altered. forged or counter- 
feited, with Intent to préjudice, injure, damage or defraud any person or per- 
sons, body politic or corporate, shall be guilty of a high misdemeanor." 

The défendant allèges 12 causes of demurrer. They may be em- 
braced in thèse four points : First, that the seal of a corporation is 
not a thing the forging of which may be punished under section 197 
of the New Jersey crimes act ; second, that the alleged offense is 
barred by the statute of limitations ; third, that this court has no juris- 
diction of the alleged crime; and, fourth, that the indictment does not 
set forth any crime under section 197 of the Nev^^ Jersey crimes act. 

In considering the first question, it will be observed that the name 
"character," in the 197th section of the Newr Jersey crimes act, seems 
to be incongruously associated with the names of the other things the 
forgery of which is denounced. AU the other names in the section, 
relate to written or printed instruments or papers. From 1796 to 
1883 (see Patterson's Laws, 215, § 43; Revision of 1847, p. 271, § 48; 
and Revision of 1877, p. 257, § 173) the law prescribed a penalty for 
the forgery of any "charter." In 1882 (P. L. N. J. 1883, p. 95) the 
word "character" was substituted for the word "charter." The same 
substitution was carried into the Revision of 1898, as shown in sec- 
tion 197, above quoted. That the substitution of the word "character" 
for the word "charter" in 1883 was a clérical error on the part of some 
one is altogether probable: But I hâve examined the engrossed act of 
1883, on file in the office of the Secretary of State of the state of New- 
Jersey, and find that the word "character" is also there substituted 
for' the word "charter." The rtile of practice in the courts of the state 
of New Jersey does not permit an engrossed act of the Législature, 
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duly passed, signed, approved, and filed, to be contradicted by any évi- 
dence whatever. It is conclusive évidence both of its existence and its 
contents. Pangborn v. Young, 32 N. J. Law, S9 ; Freeholders of 
Passaic v. Stevenson, 46 N. J. Law, 173, 184; Mason v. Cranbury, 
68 N. J. Law, 149, 160, 53 Atl. 568 ; Standard Underground Cable Co. 
v. Attorney General, 46 N. J. Eq. 270, 276, 19 Atl. 733, 19 Am. St. 
Rep. 394. Such being the rule of the New Jersey state courts concern- 
ing the construction of the statutes of that state, it is binding upon the 
fédéral courts. Town of South Ottawa v. Perkins, 94 U. S. 260, 24 
L. Ed. 154; Post v. Supervisors, 105 U. S. 667, 26 L. Ed. 1204. Be- 
sides, the same rule concerning the conclusiveness of an enrolled copy 
of a congressional act obtains in the fédéral courts. Eield v. Clark, 143 
U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294 ; Harwood v. Wentworth, 
162 U. S. 547, 16 Sup. Ct. 890, 40 L. Ed. 1069. The court cannot, in 
view of this rule, consider the word "character" as meanirig "charter,!' 
andl think the seal of a corporation must be regarded as a "character". 
within the meaning of the law. 

Second. Is the alleged offense barred by the statute of limitations? 
Although cases may be cited where such a défense has been supported 
on a demurrer, the weight of opinion is against that practice. For;the 
fédéral courts at least, the practice is not permissible. It was decided 
in United States v. Cook, 17 Wall. 168, 21 L. Ed. 538, that the statute. 
of limitations cannot be taken advantage of by demurrer. See, also, 
United States v. Brace (D. C.) 143 Fed. 703, and Greene v. United 
States (C. C. A.) 154 Fed. 40], 411. Thèse cases show that the de- 
fendant may hâve the advantage of the statute of limitations at the trial, 
if he be entitled thereto. Inasmuch, however, as the question whether 
the statute of limitations furnishes a good défense in this case has been 
fully argued by counsel, it may not be inappropriate to make some 
further observations. The indictment allèges that the offense was com- 
mitted May 19, 1905. The bill of indictment was returned at the Sep-. 
tember term, 1907. If the limitation of three years prescribed in sec- 
tion 1044 of the United States Revised Statutes [U. S. Comp. St. 1901, 
p. 725] is applicable, it furnishes no défense for the reason that the 
indictment was found within that period ; but if the limitation pre- 
scribed by the law of the state of Nçw Jersey is applicable, the défend- 
ant may hâve a good défense, for that limitation (see New Jersey 
Criminal Procédure Act, P. L. 1898, p. 919, § 152) is as follows : 

"No person or persons shall be prosecuted tried or piinlshed for treaso-u 
unless the indictment for the same shall be found within three years next 
af ter the treason shall be done or commltted ; nor shall any person be prosecut- 
ed, tried or punished for any offense, not punishable with death. unless tlie 
indictment shall be found within two years from the tlme of eonnuitting tlie 
offense or incurring the fine or forfelture ; provided * • * notliing herein 
contained shall extend to any person fleelng from justice." 

This section, so far as it affects the question now under considéra- 
tion, has long stood without change. The section of the fédéral stat^' 
ute, on which the indictment is founded, as already quoted, provides 
that if punishment "is not provided for by any law of the United 
States" the person committing the offense shall, on conviction, "be 
liable to and receive the same punishment as the laws of the state in 
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which such place is situated now provide for the like offense when 
committed within the jurisdiction of such state." The material ques- 
tion therefore is, what punishment could be imposed on the défendant 
under the laws of the state of New Jersey if a Hke offense had been 
committed within the jurisdiction of the state? Tlae élément of time 
has hothing to do with the nature of the offense, for, as was said by 
the Suprême Court in United States v. Cook, supra, "time is not of the 
essence of the offense." True, if the alleged offense had been commit- 
ted within the jurisdiction of the state of New Jersey on May 19, 
1905, and an indictment had been found in a state court against the de- 
fendant in September, 1907, the New Jersey limitation might furnish' 
to the défendant a good défense. But, as time is not of the essence 
of the offense, as the limitation prescribed by the New Jersey law is 
in a différent statute from that which defines the offense, and as the 
section of the congressional act above quoted provides that the punish- 
ment to be imposed shall be the same as that which may be imposed 
by the state of New Jersey for a like offense, it seems that the provi- 
sion of the New Jersey state law which has been incorporated in the 
congressional act is not that part of the New Jersey criminal procédure 
law which provides that no person shall be punished for any offense, 
not punishable with death, unless the indictment be found within twO' 
j'ears' from the time of committing the offense, but that, so far as the 
présent case is concerned, it incorporâtes only that part of section 
197 of the New Jersey crimes act which defines the offense concerning 
the forgery of a "character." If this be the true construction of the féd- 
éral statute, the case must be controlled by the provision concerning 
limitations contained in section 1044 of the United States Revised Stat- 
utes [U. S. Comp. St. 1901, p. 735] and not by the provision of sec- 
tion 153 of the criminal procédure act of the state of New Jersey. 

Third. Has this court jurisdiction of the alleged crime? The de- 
fendant insists that the post office building, in which it is charged the 
crime was committed, is not a "place" within the meaning of the sec- 
tion of the fédéral law on which the indictment is based. Clause 17 of 
section 8 of article 1 of the fédéral Constitution pro"ides that the 
Congress shall hâve power "to exercise exclusive législation in ail 
cases whatsoever over such district (not exceeding ten miles square) 
as may by cession of particular states and the acceptance of Congress 
become the seat of the government of the United States, and to exer- 
cise like authority over ail places purchased by the consent of the Lég- 
islature of the state in which the same shall be for the érection of forts, 
magazines, arsenals, dock-yards and other needful buildings." The 
argument is that as the post office building at Trenton is neither a fort, 
magazine, arsenal, or dock-yard, it cannot, by any proper application 
of the maxim "noscitur a sociis," be included in the words "other 
needful buildings." But in Fort Leavenworth Railroad Co. v. Lowe, 
114 U. S. 525, 5 Sup. Ct. 995, 29 L. Ed. 264, Mr. Justice Field, after 
declaring that a state is incompétent to cède her political jurisdiction 
and législative authority over any part of her territory to a foreign 
government without the concurrence of the gênerai government, at 
page 541 of 114 U. S., page 1004 of 5 Sup. Ct. (29 L. Ed. 264) said: 
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"In their relation to the gênerai government, the states of tlie T^iïion staml 
In a very différent position from that whieh they hold to foreign governments. 
Though the jurisdiction and authority of the gênerai governmeut are essen- 
tially différent from those of the state, they are not those of a différent coun- 
try ; aud the two, the state and gênerai government, may deal with each other 
in any way they may deem hest to carry out the pnrposes of the Constitntion. 
It is for the protection and interests of the states, their people and proporty, 
as well as for the protection and interests of the people generally of the Unit- 
ed States, that forts, arsenals and other buildings for public uses are coostruct- 
ed within the states. As instrumental ilies for the exécution of the povvers of 
the gênerai government, they are, as already sald, exempt from such eontrol of 
the states as would defeat or impair their use for those purposes ; and if, to 
their more effective use, a cession of législative authority and polltical jurisi- 
diction by the state would be désirable, we do not perceive any objection to 
its <îrant by the Législature of the state. Such cession is really as much for 
the benefit of the state as it is for the beneflt of the United States. It is ne- 
cessarily temporary, to be exercised only so long as the places continue to be 
used for the public purposes for which the property was acquired or reserved 
from sale. Wheu they cease to be thus used, the jurisdlction reverts to the 
state.'" 

And in Chicago & Pacific Railway Co. v. McGlinn, 114 U. S. 542, 5 
Sup. Ct. 1005, 39 L. Ed. 270, Mr. justice Field, referring to the case 
of Fort Leavenworth R. R. Co. v. Lowe, said, at page 545 of 114 U. 
S., page 1006 of 5 Sup. Ct. (29 L. Ed. 270) : 

"We there held that a building on a tract of land owned by the United 
States used as a tort, or for other public purposes of the fédéral government, is 
exempted, as an instnimentality of the government, from any such eontrol or 
interférence by the state as will defeat or embarrass its effective use for those 
purposes. But in order that the United States may possess exclusive législa- 
tive power over the tract, except as may be necessary to the use of the build- 
ing thereou, as such instrumentallty, they must hâve acquired the tract by 
j)urchase, with the consent of the state. This is the only mode prescribed 
by the fédéral Constitution for their acquisition of exclusive législative power 
over it. When such législative power is acquired in any other way, as by au 
express act ceding it, its cession may be aecompanied with any conditions 
not inconsistent with the effective use of the property for the public pur- 
poses intended. We also held that it is compétent for the Législature of a 
state to cède exclusive jurisdlction over places needed by the gênerai govern- 
ment in the exécution of its powers, the use of the places being, in fact, as 
much for the people of fhe state as for the people of the United States general- 
ly, and such jurisdlction necessarily ending when the places cease to be used 
for those purposes." 

The same doctrine was reannounced in Benson v. United States, 146 
U. S., at page 330, 13 Sup. Ct, at page 62 (36 E. Ed. 991) ; in Martin 
V. House (C. C.) 39 Fed. 694, in which case it was applied to lands pur- 
chased for a post office building ; and in United States v. Tuclcer (D. 
C.) 122 Fed. 518, in which case it was applied to land on which a lock 
in Green river, K}-., was constructed. 

Turning now to the case in hand, we find that by an act approved 
April 3, 1872, entitled "An act granting the consent of the state of New 
Jersey to the purchase by the United States of certain lands for the 
purpose of the érection of a government building at Trenton, New Jer- 
sey, and ceding jurisdlction over the same," the state of New Jersey 
declared, by the first section of the act, that the consent of the state was 
given to the purchase by the United States of the land on which the 
post office building in Trenton is situated, and that the United States 
should "hâve, hold, use, occupy and own the said land or lands when 
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purchased and exercise jurisdiction and control over the same and 
every part thereof, subject to the restrictions hereinafter mentioned." 
The second section is as follows: 

"That the jurlsdictiou of the state of New Jersey iu and over the said land 
or lands meutioned In the foregoing section, wheii purchased by the United 
States, shall be and the" same hereby Is ceded to the United States, but the 
jurisdiction hereby eeded shall continue no longer than the said United States 
shall own the said land or lands." 

By the third section it was provided : 

"That the said cousent is given and the said .jurisdiction ceded upon the 
express condition that the state of New Jersey shall retaiu concurrent jurls- 
diction with the United States in and over the said land or lands, so far as 
that ail civil process in ail cases and such crlininal or other process as 
may Issue under the laws or authority of the state of New Jersey against 
any person or persoii» charged witli crimes or niisdeineanors committed with- 
iu said state may be exeeuted therein in the same way and manner as if sueli 
consent had not becn given or jurisdiction ceded, except so far as sucIi process 
may aft'ect the real or Personal property of tlie United States." 

By the fourth section it was provided that the jurisdiction ceded 
by Ûie act should not vest in the United States tJntil it should hâve 
acquired title to the lands by purchase or grant, and tirât it should 
continue only wliile the land or lands should remain the property of 
the United States, and that during such period the land should be 
and continue to be exonerated from ail taxes, assessments, and other 
charges which might be levied or imposed under the authority of the 
state. The fifth section provided that "Any malicious, willful, reckless 
or voluntary injury to or mutilation of the grounds, buildings or ap- 
purtenances shall subject the offender or offenders to a fine of not less 
than twenty dollars, to which may be added, for an aggravated offense, 
imprisonment not exceeding six months in the county jail or work- 
house, to be prosecuted before any court of compétent jurisdiction." 
The sixth and last section provided that the act should take effect im- 
mediately. Laws 1872, p. 63, c. 489. 

Applying to this act the doctrine of the cases above citèd, it seems 
clear that the législative and politiqal jurisdiction of the United States 
over the land on which the iwst office at Trenton stands is exclusive, 
except that civil process in ail cases and criminal process in the case 
of crimes or misdemeanors committed within the state may be exeeut- 
ed on the post office property, and that the state shall hâve criminal 
jurisdiction in any case of malicious, willful, or reckless injury to or 
mutilation of the grounds or buildings. It is true that there may be 
difficulty in construing the words "other needful buildings" contained 
in clause 17, § 8, art. 1, of the Constitution, so as to include a post 
office building without departing from the usual rule in applying the 
maxim "noscitur a sociis" or "ejusdem generis." However that may 
be, the cases show, as we hâve seen, that the fédéral government may 
acquire exclusive législative and political jurisdiction over buildings 
not used as forts, magazines, arsenals or dockyards, or for any other 
naval or military purpose. It is reasonable that it should be so. The 
security of the public records preserved in the post office building 
where the fédéral courts also carry on their business, and the conduct 
of the business of the fédéral government in that building, demand that 
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the building shall be under the protection and authority of the fédéral 
government, and where the state has voluntarily ceded to the fédéral 
government its jurisdiction, or any part of its jurisdiction over prop- 
erty purchased by the United States and used only for governmental 
purposes of the United States, there can be no valid constitutional ob- 
jection thereto. The réservation by the state of the right to serve 
civil and criminal process issued out of the courts of the state does 
net interfère in any respect writh the governmental functions of the 
United States. It simply prevents any one from using the property 
of the United States as a sanctuary in which he may escape from jus- 
tice. Nor does the provision of the fifth section of the New Jersey act 
show any intention to withhold from the fédéral government gênerai 
législative and political jurisdiction over the post office building. It 
is compétent for the state to reserve such authority over the prop- 
erty as it and the fédéral government may agrée upon. By the first 
section of the act of April 3, 1872, the state not only consented to the 
purchase of the land by the United States, but also consented that the 
United States should "exercise jurisdiction and control over the same 
and every part thereof, subject to the restrictions" in the act there- 
after mentioned. There are no restrictions mentioned in the subsé- 
quent parts of the act except the right to serve on the property civil 
and criminal process issuing out of the courts of the state, and the 
right to prosecute any one who shall injure or mutilate the grounds 
or buildings. The conclusion, therefore, is that this court has jurisdic- 
tion over the crime alleged in the indictment. 

Fourth. It is further insisted by the défendant that the indictment 
does not set forth a crime under section 197 of the New Jersey crimes 
act. It is argued that it is impossible that the New England Phono- 
graph Company could be prejudiced, injured, or damaged by thé al- 
leged forgery. It is said that neither the gênerai practice in equity 
nor any rule of the Circuit Court of the United States for the district 
of New Jersey requires the seal of a corporation to be affixed to a bill 
of complaint filed by it. And this is true. The answer of a corpora- 
tion should be under its seal, but it is not necessary that a bill of com- 
plaint filed by a corporation shall be under its seal. But, though this 
be the rule of practice, the charge of the indictment is that the de- 
fendant forged and counterfeited a certain character, meant to repre- 
sent the seal of the New England Phonograph Company, which 
character was affixed to that company's bill of complaint, with 
intent to préjudice, injure, and damage that company. How the 
complainant in the cause could be prejudiced, injured, or damaged 
by forging the seal affixed to its bill of complaint-, which pur- 
ported to seek relief for the complainant only, the indictment does not 
disclose. The question raised, therefore, is whether the indictment 
is defective because it fails to aver any extrinsic circumstances tending 
to show how the complainant could be prejudiced, injured, or damaged 
by the alleged forgery. If there be a crime charged in the indictment, 
it consists of two éléments, namely, forgery of the seal of the New 
England Phonograph Company, and intent to préjudice, injure, or 
damage that company. It is a gênerai rule of law that a writing in- 
valid on its face cannot be the subject of forgery, for the reason that 
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it has no légal tendency to efïect a fraud. But in the présent case 
the charge is that the seal of the corporation was forged. It is pos- 
sible to counterfeit or forge a seal. It cannot therefore be said that 
this is a case in which it was necessary to aver extrinsic circumstances 
to show the pernicious character of the act charged to hâve been a for- 
gery. Inasmuch as the seal of a corporation may be forged, the for- 
gery may be with intent to injure the corporation. Whether, in the 
présent case, that intent existed will be a question of proof on the 
trial of the case. "The means of effecting the criminal intent or the 
circumstances evincive of the design with which the act was done 
are considered to be matters of évidence to go to the jury to demon- 
strate the intent, and not necessary to be incorporated in an indict- 
ment." United States v. Simmons, 96 U. S. 364, 24 L. Ed. 819. 

The conclusion reached is that the demurrer must be overruled, 
and the défendant required to plead to the indjctment. 



WESTERN UNION TELBGRAPH CO. v. WRIGHT, Comptroller General. 
(Circuit Court, N. D. Georgla. January 15, 1908.) 

1. Taxation— State Taxation op Fobeign Telegraph Company— Effect of 

Feuebal Statute. 

A telegraph coinpany by Its acceptance of Act July 24, 1866, c. 230, 14 
Stat. 221 [TJ. S. Comp. St. 1901, p. 3579], permltting such companles to 
construct and opéra te their llues over any portion of the public domain 
and any military or post roads of the United States, dérives no rights 
therefrom which exempts It from taxation by a state other than that in 
which it ig incorporated in the same manner in which other foreign cor- 
porations dolng business in the state are taxed, and it is inimaterial that 
the tax imposed is deslgnated by the state statute as a franchise tax. 
. [Ed. Note. — Of forelgn corporations, see note to JIcCanua & Fraser Co. 
V. Citizens' Trust & Suretj' Co., 24 C. O. A. 13.] 

2. SaMe— Injunction Against Enfoecement of Tax— Method or Assbsisment. 

A fédéral court will not grant injunctive relief against the collection of 
taxes imposed by a state on a foreign corporation because of the methods 
adopted by a state board in arrivlng at the valuation of the property of 
the corporation unless in case of fraud or clearly shown adoption of a 
wrong principle. 

' In Equity. On motion for preliminary injunction. 

Dorsey, Brewster, Howell & Heyman, for plaintiff. 
John C. Hart, Atty. Gen., for défendant. 

NEWMAN, District Judge. This bill is brought by the complainant 
against the défendant to enjoin the collection of a certain franchise tax 
which has been assessed against it, and which, as alleged in the bill, the 
Comptroller General is endeavoring to enforce against it for the 
year 1907. 

The Législature of Georgia, in 1907, passed an act to provide for 
and require the payment of taxes on franchises, and prescribed the 
method of return and payment of said taxes, which act was approved 
December 17, 1902. Acts Leg. Ga. 1902, p. 37. In 1903 the Comp- 
troller General demanded of the complainant company the return of 
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its franchise for taxation, to whicli the complainant replied that it 
owned no franchise of value which was taxable under the laws of 
Georgia, and that the only franchise owned, used, or enjoyed by 
it in the state of Georgia was the franchise conferred by the ternis 
of the act of Congress of July 24, 1866, c. 330, 14 Stat/221 [U. S. 
Comp. St. 1901, p. 3579]. That act is as follows: 

"An Act to Aid in tlie Construction of Telegraph Lines, and to Secure to the 
Government the Use of the Same for Postal, Military, and Other Purposes. 

"Be it enacted by the Senate and House of Représentatives of the United 
States of America In Cîongress assembled, that any telegraph coinpany now 
organlzed, or which may hereafter be organlzed, under the laws of any state 
of this Union, shall hâve the right to construct, maintain and operate lines of 
telegraph through and over any portion of the publie domain of the United 
States, over and along any of the military or post roads of the United States 
which hâve been or may hereafter be declared such by act of Congress, and 
over, under, or across the navigable streams or waters of the United States: 
Provided, that such lines of telegraph shall be so construeted and maintained 
as not to obstruct the navigation of such streams and waters, or interfère with. 
the ordinary travel on such military or post roadS; And any of said companies 
shall hâve the right to take and use from such public lands the necessary 
stone, timber, and other materlals for its posts, piers, stations, and other need- 
f\il uses in the construction, maintenance and opération of said lines of tele- 
graph, and may pre-empt and use such portion of the unoccupied ijubllc lands 
subject to pre-emption through which its said lines of telegraph may be locat- 
ed as may be necessary for its stations, not exceeding forty acres for each 
station ; but such stations shall not be withln flfteen miles of each other." 

"Sec. 2. And be it further enacted, that telegraph communications between 
the several departments of the government of the United States and thelr 
offlcers and agents shall, in thelr transmission over the Unes of any of said 
companies, bave prlority over ail other business, and shall be sent at rates to 
be annually fixée by the Postmaster-General. 

"Sec. 3. And be it further enacted that the rights and privilèges hereby 
granted shall not be transferred by any company acting under thls act to any 
other corporation, association, or person: Provided, however, that the United 
States may at any time after the expiration of five years from the date of 
the passage of this act, for postal, military, or other purposes, purchase ail 
the telegraph lines, property, and efCects of any and ail of said companies at an 
appralSed value, to be ascertained by flve compétent disinterested persons. 
two of whom shall be selected by the Postmaster-General of the United States, 
two by the company interested, and one by the four so previously sele<:ted. 

"Sec. 4. And be It further enacted, that before any telegraph company shall 
exercise any of the powers or privilèges conferred by this act, such company 
shall file thelr written aeceptance with the Postmaster-General, of the restric- 
tions and obligations required by this act." 14 Stat, 221, Rev. St. § 52C3 et 
seq. tu. S. Comp. St. 1901, p. 3-579]. 

The complainant filed its written aeceptance of this act in the man- 
ner required on June 13, 1867. 

Notwîthstanding this claim of exemption by the complainant from 
taxation of its franchise, the Comptroller General persisted in his de- 
mand, and the matter was submitted to arbitration in 1903. The ar- 
bitrators found the value of the physical property of the complainant, 
and also of the franchise, but attached to their finding the following: 

"In fixing the value of the franchise under which the Western Union Tele- 
graph Company construeted and maintalns and opérâtes its lines of telegraph 
In Georgia, we hâve been unable to designate or set apart the value of the 
fédéral franchise under which the testimony shows the company opérâtes in 
Georgia, and our finding is therefore based upon and includes the value of the 
franchise conferred by the act of Congress of June, 1866. Whether the com- 
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pauy Is or is not liable to taxation upon the value of the fédéral franchise Is 
iiot a matter for the détermination of this board, its function being merely 
to find the value of such franchise." 

The complainant company appears to hâve paid the tax both on 
its tangible property and on its franchise for the year 1903, and the 
question of its liability for taxes on its franchise seems to hâve been 
a matter at issue ail along since that time down to the year 1907 be- 
tween it and the Comptroller General. 

In the year 1907 the Comptroller General assessed the value of the 
complainant's tangible property în Georgia at $1,018,140, and, in 
addition thereto, assessed the value of complainant's franchise at 
$1,404,820. The complainant allèges that this assessment was great- 
ly in excess of the value of ail of its property in Georgia, and more 
than double the fair market value thereof. Within 20 days from the 
date of this assessment complainant requested an arbitration, and des- 
ignated an arbitrator to act in its behalf. The Comptroller General 
designated a member of the Railroad Commission of Georgia as ar- 
bitrator on behalf of the state. An umpire seems to hâve been agreed 
upon over the protest of the complainant, and an award finally made, 
finding the value of the complainant's tangible property in Georgia 
to be $796,000, and the value of its franchise $950,000, and attaching 
to the award the same statement as was attached to the award in 1903, 
to the effect that the value of the franchise conferred by the act of 
Congress of June, 1866, was included in the award. It seems évi- 
dent that the act of Congress of July 24, 1866, is referred to. 

The complainant, before the filing of the bill, tendered to the state 
the taxes on the $796,000 of its , tangible property, which it appears 
from statements made in argument has since been paid, but dèclined 
to pay the tax on its franchise and filed this bill. The complainant 
company is a corporation organized under the laws of the state of 
New York in the year 1856. The Comptroller General demurred to 
the bill, and on this demurrer argument has been heard, and the mat- 
ter taken under considération. 

The main reason for complainant's contention that it is not liable 
to a franchise tax is based upon the act of Congress of July 24, 1866, 
set out above. The complainant has relied in argument mainly upon 
the case of California v. Railroad Co., 127 U. S. 1, 8 Sup. Ct. 1073, 
32 L. Ed. 150, in which it is determined that a franchise granted by 
Congress is not taxable by the states. The Suprême Court of the 
United States has had before it in several cases the question as to 
how far the act of Congress of July, 1866, operated to prevent taxa- 
tion of the Western Union Company by the states. The first case di- 
rectly in point is that of the Western Union Telegràph Co. v. Mas- 
sachusetts, 125 U. S. 530, 8 Sup. Ct. 961, 31 L. Ed. 790. The tax 
assessed by the state of Massachusetts against the complainant com- 
pany was assessed, as appears from the opinion by Mr. Justice Mil- 
ler, in this way: 

"The tax assessed by the treasurer of the commonwealth of Massachusetts 
was basedi upon an estimate of .î75Q,9.j2 as the taxable value of the shares of 
the corporation apportioned to that; state, tlie rate of taxation hnving been de- 
termined for that year — 1885 — at $14.14 for and upon each .$1,000of valuation. 
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The mode by whicli this taxable valuation was arrived at was this: The 
vreasurer ascertained from the oiBcers of the telegraph oompany that tlie 
valuation of its entire capital stock was $47,500,000, from which were deduet- 
ed the crédits proper to be allowed in determinlng the assessable value, leaving 
$38,723,924 as the total valuation of said stock llable to taxation. It was theu 
ascertained that the total number of miles of Une of said corporation in ail 
the States and territories of this country was 140,0.52.00, of which 143,219.."'i."'r 
were wlthout the limits of the commonwealth of Massachusetts, leaving 2,833.U-"> 
miles witliin its boundaries. Taking thèse figures, the treasurer of the state 
assessed the value of that portion of the capital stock of this company, whieli, 
nnder this ealculation. would fall within the commonwealth of Massachusetts, 
at the sum of $750,952. The amount thus arrived at, at the rate of $14.14 
upon each $1,000 of valuation, produced the sum of .$10,018.46 as the amount 
of the tax claimed to be due and payable to the treasurer of said common- 
wealth by that corporation. This sum was demanded of the telegraph com- 
pany, but it refused to pay the same. The answer of the défendant corpora- 
tion set up that of its 2,833.05 miles of Une within the state of Massachusetts 
more than 2,334.55 miles were over, under, or across post roads, made such 
by the United States, leaving only 498.50 miles not over or along such post 
roads, on which the company offered to pay the proportion of the tax assessrd 
according to the mileage by the state authoritles." 

It is then stated that the main ground upon which the telegraph 
company resisted the payment of the tax was the act of July 24, 186G, 
referred to above — the same contention that is made hère. Mr. Jus- 
tice Miller then proceeds in the opinion: 

"It is urged that this section, upon its acceptance by this corporation or any 
of like character, confers a right to do the business of telegraphing which is 
transacted over the lines so construeted over or aloug sucli post roads, witbout 
liability to taxation by the state. The argument is very much pressed that 
it is a tax uiwn the franchise of the company, whicli franchise being derived 
from the United States by virtue of the statute above recited caunot be taxed 
by a state, and counsel for appellant occasionally speak of the tax authorizert 
by the law of Massachusetts upon this as well as ail other corjiorations doinf; 
business within its territory, whether organiiced under its laws or not, as a 
tax upon their franchises. But by whatever name it may be called, as describ- 
ed in the laws of Masachusetts, it is esseutially an excise upon the capital of 
the corporation. The laws of that commonwealth attemjit to ascertain tlie 
just amount which any corporation engaged in business within its limits shail 
pay as a contribution to the support of its government ui>on the amount and 
value of the capital so omployed by it tlierein. llle telegrMjih conipiiny. wliicli 
is the défendant hère, derived its franchise to be a corporation and to exer- 
cise the funetion of telegraphing from the state of Is'ew York, It owes its 
existence, its capacity to contract, its right to sue and be sued. and to exercise 
the business of telegraphy, to the laws of the state under which it is organiz- 
ed. But the privilège of running the lines of wires 'through and over any por- 
tion of the public domain of the United States, over and along any of the 
milltary or post roads of the United States. * * » and over, under, oi- 
across the the navigable streams or waters of the United States,' is granted 
to it by the act of C'ongress. This, however, is merely a permissive statute, 
and there is no expression in it which iniplies that this permission to extend 
its lines along roads not built or owned by the United States, or over and un- 
der navigable streams, or over bridges not built or owned hy the fédéral gov- 
ernment, carrles with it any exemption from the ordinary burdens of taxa- 
tion." 

The opinion then proceeds further, as follows : 

"While the state could not interfère by any spécifie statute to prevent a 
corporation from placing its lines along thèse post i-oads, or stop the use of 
them after they were placed there, neverthcless the company reeeivlng the 
beneflt of the laws of the state for the protection of its property and Its rights 
is liable to be taxed upon Its real or personal property as any other person 
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•wouia be. It neyer could hâve been Intended. by the Congress of the Unîtod 
States, in conferring upon a corporation of one state tlie authority to enter the 
terri tory of any ottier state and erect its pôles and Unes tlierein, to establisli 
the proposition that such a company owed no obédience to the laws of the 
state into which it thus entered, and was under no obligation to pay its f air 
proportion of the taxes necessary to its support." 

After some further discussion and citation of authorities, this lan- 
guage is used : 

"The tax in the présent case, though nominally upon the shares of the capi- 
tal stock of the company, is in efCect a tax upon that organlzation on account 
of property owned and used by it in the state of Massachusetts, and the propor- 
tion of the length of its Unes in that state to their entire iength throughout the 
whole eountry is niade the basis for ascertaining the value of that property. 
We do not thlnk that such a tax is forbldden by the accep tance on the part 
of the telegraph company of the rights conferred by section 5263 of the Revis- 
ed Statutes, or by the commerce clause of the Constitution." 

It seems clear from the foregoing opinion that it would hâve been 
immaterial if the tax imposed by the state of Massachusetts had been 
in direct terms a tax upon the franchise of the company, so far as 
any rights it could set up under the act of July, 1866. The company's 
franchise, says the opinion, "to be a corporation, and to exercise the 
function of telegraphing," was derived from the state of New York. 
That which was conferred by the act of Congress of July, 1866, was 
permissive merely, and does not carry with it any exemption from the 
ordinary burdens of taxation. This question was next before the 
Suprême Court in the case of Massachusetts v. Western Union Tel. 
Co., 141 U. S. 40, 11 Sup. Ct. 889, 35 L. Ed. 628, in which the case 
in 125 U. S. 530, 8 Sup. Ct. 961, 31 L. Ed. 790, was referred to, 
the opinion quoted from, and the décision reaffirmed. In Postal Tel- 
egraph Co. V. Adams, 155 U. S. 688, 15 Sup. Ct. 360, 39 L. Ed. 311, 
the case of Western Union Tel. Co. v. Massachusetts, 125 U. S. 530, 
8 Sup. Ct. 961, 31 h. Ed. 790, and the case of Massachusetts v. 
Western Union Tel. Co., 141 U. S. 40, 11 Sup. Ct. 889, 35 L. Ed. 
628, are considered and again reaffirmed. In Western Union Tel. 
Co. V. Taggart, 163 U. S. 1, 16 Sup. Ct. 1054, 41 h. Ed. 49, in the 
opinion by Mr. Justice Gray, the Massachusetts cases are again refer- 
red to, and this language is used in référence thereto : 

"Thèse décisions clearly establish that a statute of a state requiring a tele- 
graph company to pay a tax upon its property within the state, valued at such 
a proportion of the whole value of its capital stock as the length of its lines 
within tlie state bears to the length of ail its lines everywhere, dedueting a 
sum equal to the value of its real estate and maehinery subject to local taxa- 
tion within the state, is constitutional and valid, notwithstandiug that nothing 
is in terms directed to be deducted from the valuation, either for the value 
of Its franchises from the United States, or for the value of its real estate 
and maehinery sltuated and taxed In other states; unless there is something 
more showing that the System of taxation adopted is oppressive and uncon- 
stitutional." , _ , 

This case is cited with approval in Adams Express Co. v. Ohio, 166 
U. S. 194-221, 17 Sup. Ct. 604, 41 L. Ed. 965. 

In Western Union Tel. Co. v. Gottlieb, 190 U. S. 412, 23 Sup. Ct. 
730, 47 L. Ed. 1116, the Suprême Court again, speaking through Mr. 
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Justice McKenna, refers to the Massachusetts case in 125 U. S. 530, 8 
Sup. Ct. 961, 31 L. Ed. 790, stating : 

"Tlie laws of Massachusetts imposed a tax upon the 'Western Union Tele- 
graph Company on account of the property owned and used by it within that 
State, the value of whlch was ascertained by comparing the length of its Unes 
within the state with the length of its entire Unes. The tax was sustained. 
The act of July, 18S6, was urged against the tax as it is urged hère. That 
the contention of the company in that case was, as It is in this, that it did net 
dérive its existence from the taxing state but f rom the state of Kew York ; 
that it did not do business in the taxing state by permission of that state, but 
by virtue of being an instrument of Interstate commerce ; that its rights and 
privilèges and franchises were conferred by the United States and constituted 
it an agent of the United States, and as such agent it was exempt from the 
tax imposed. The contentions were rejected. The court did not test or meas- 
ure the power of the state by the name which its laws gave the tax." 

He then quotes the language of Mr. Justice Miller in the Massa- 
chusetts case, which has been quoted above. 

Mr. Justice McKenna closes the discussion of that branch of the 
case as follows : 

"Thèse cases establlsh that in estimating the value of the property of a 
telegraph company situate within a state it may be regarded not abstractly or 
strictly locally, but as a part of a system operated in other states, and that 
the state was not preeluded from taxing the property beeause the state had not 
created the company or conferred franchise upon it, or beeause it derived 
rights or privilèges under the act of July, 1866, or was engaged in Interstate 
commerce." 

From the foregoing it would seem that the Suprême Court has 
clearly determined that the Western Union Telegraph Company de- 
rived no rights by virtue of the act of July, 1866, which prevent it 
from being subject to taxation in the varions states, just as other for- 
eign corporations would be; that this company dérives its right to do 
business and to coUect toUs (its most important right) from its charter 
granted by the state of New York ; that its right to erect pôles, etc., 
by virtue of the act of Congress of July, 1866, is permissive merely, 
and that in this act there is nothing which gives it an exemption from 
state taxation. Therefore the tax assessed against the company by the 
state of Georgia must be otherwise objectionable to entitle it to any re- 
lief hère. 

The only other ground stressed in the bill and in argument to en- 
title the complainant to relief in this case is this : It is alleged that the 
Railroad Commissioner named by the Comptroller General to act as 
arbitrator for the state threatened, if the arbitrator appointed by the 
Western Union Company did not agrée to a particular individual as 
umpire, that no other would be agreed upon, and that it would be left 
for the Governor of the state, under the statute, to sélect an umpire, 
after 30 days. The bill leaves the matter in doubt just hère, as to pre- 
cisely what was donc as to this, but the bill indicates that the com- 
pany's arbitrator agreed to the umpire suggested by the state's arbi- 
trator, as there is no statement that the Governor made an appointment. 
The matter suggested does not seem to justify any action hère. The 
board proceeded to make an award. The award reduced very con- 
siderably the amount assessed by the Comptroller General against 
the company. It reduced the assessment on tangible property from 
158 F.— 64 
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$1,018,140 to $796,000, and the assessment on the company's franchise 
from $1,404,820 to $950,000. Upon what basis, or by what process, 
thèse amounts were reached by the arbitrators is not shown in the bill. 
If it was intended to reach the value of the property of the company 
in Georgia by talcing the proportion of the mileage of the company in 
Georgia to the entire mileage, and thus reaching a basis for the valua- 
tion of that part of the company's capital properly taxable in Georgia, 
the rule would be followed so frequently approved by the Suprême 
Court of the United States. Whether the fact was taken into consid- 
ération that the tangible property of the company and its intangible 
property were being taxed separately does not appear from the bill, 
but the inference must be, in the absence of some statement to the con- 
trary, that the arbitrators followed the law, and made proper allow- 
ances and déductions in this respect. In the absence of clear alléga- 
tion showing fraud, matters of this kind, however, would not justify 
interférence by the court. 

In Railway Co. v. Babcock, 204 U. S. 585, 27 Sup. Ct. 326, 51 L. 
Ed. 636, it appears that bills had been filed to déclare void the assess- 
ment of taxes made by the State Board of Equalization and Assess- 
ment of the State of Nebraska for the year 1904 against the Chicago, 
Burlington & Quincy and Union Pacific Railroads. In delivering 
the opinion of the court, Mr. Justice Holmes said : 

"The dominant pnrport of tlie bills Is to charge political duress, so to speak. 
and a conséquent scheme of fraud, ilhistrated by the spécifie wrongs alleged. 
and in this way to make out that the taxes were void." 

After discussing the case, the opinion sustaining the dismissal of the 
bills in the Circuit Court concludes with this référence to the State 
Board of Equalization and Assessment : 

"Within its jurisdiction, except as \ve hâve said, in the case of fraud or a 
elearly shown adoption of wrong principles,, it is the ultlmate guardian of cer- 
tain rights. The st^te bas conflded those riglits to Its protection, and bas trust- 
ed to its honor and capacity as it coufides tlie protection of other social rela- 
tions to the courts of law. Somewbere tbere must be an end. We are of oi>ln- 
ion that, whatever .crounds for uneasluess may be percelved, nothing bas beeii 
proved so elearly and palpably as it shoukl be proved, on the principle laid 
dowii in San Diego Land & Town Co. v. National City, 174 U. S. 730. 754, ]!» 
Sup. Ct. 804. 4S L. Ed. 1154, iu order to warrant thèse appeals to tbe extraor- 
dinary jurisdiction of the Circuit Court." 

i 

Upon the whole I am satisfied that there is nothing in this bill to 
justify the interposition of this court, and entitle the complainant to the 
writ of injunction. The matter mainly pressed, as lias been stated, 
was the right of the complainant under the act of Congress of July, 
1866. This claim has been thoroughly disposed of by the décisions of 
the Suprême Court referred to adversely to the claim, and any other 
grounds of équitable relief set up in the bill are insufifiicient for the 
reasons hereinbefore stated. 

The prayer for an injunction pendente lite must be denied, and the 
temporary restraining order heretofore granted dissolved. 



HITCHNER WALL l'AFKK CO. V. PENNSYLVANIA R. CO, 1011 

IIITCHXER WALL PAPER CO. r. PENNSYLVANIA R. CO. 

(Circuit Court, E. D. Peuiisylvaula. February 8, iy08.) 
No. 46. 

1. WiTNESSES — Ckoss-Examination— Evidence. 

Where, in au action agalnst a rajlroad coiupany for the alleged destruc- 
tion of plaiutifî's mill by lire from sparlis, plaintiff souglit to establish 
by a process of exclusion tbat there was no possible way by which the 
tire could liave been communicated exeept from a sparli negligently emit- 
ted from a passing engine, and nearly ail of plalntiff's employés testilied 
that smoking was not permitted in the building, and tbat none of them 
smoked in violation of the order, défendant was eutitled to show on 
cross-examination of a wltness interestcd in plaintiff company that there 
had been a tire in the building within a year prior to Its destruction, 
which was reported to witness as having been caused by a lighted ciga- 
rette, in order to show that plalntiff's rule agalnst smoking was not ob- 
served. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 931- 
936.] 

2. Evidence— Experts— Questions Callino fob Opinion. 

In an action against a railroad company for the destruction of plaln- 
tiff's mill by lire from sparks, a question "how far would a spark on a 
wlndy day golng through the mesh of the size used by the railroad com- 
pany carry and be capable of settiiig fire to paper or other objects of 
tbat charaeter" was objectionable for failure to embody the conditions 
existing at the tlme of the lire. 

3. Railboads—Fibes— Evidence. 

In an action for damages from fire alleged to hâve been set by 
sparks from defendant's eugines, évidence of a witness that engineers 
sometinies punch holes in the spark arresters to make the engine steam 
better was inadmissible, there being no évidence that such practlce exist- 
ed on defendant's roacl. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Rallroads, § 1718.1 

4. Witnesses— OoMPETENCY — Knowledge. 

Where a witness had only been on two of the englnes of défendant 
company for a short tlme, he was incompétent to testify as to the praetice 
of defendant's engineers wlth référence to punching holes lu spark ar- 
resters to make their englnes steam better. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 80, 
81.] 

5. Railboads—Fires— Evidence. 

Wliere plaintiff proved that a number of defendant's engines had pass- 
ed plalntiff's mill .between, certain hours on the morning the mill was 
burned, as the alleged resuit of sparks thrown from such eugines, it was 
pi'oper for défendant to identify the engines passing at that time and 
show that the spark arresters on each were of the most approved kind, 
and in good condition at the tlme. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Rallroads, § 1727. J 

G. Evidence — Train Siieets. 

A train dispatcher's train sheot, though made up from telegrapliic in- 
fornuitioji received from operators along bis divisicm, was adnjissible to 
identify trains passing plalntiff's mill during a specifled period of time, 
in an action for destruction of the mill by lire from sparks alleged to 
hâve been emitted from defendant's engines. 

7. Railroadsi — FiRES — AoTiON— Instructions. 

An instruction that, in asoertnining the cause of the fire, the jury mlght, 
tinder the évidence that sparks may be emitted fr<mi locomotives without 
négligence, consider the évidence of tlie way in which plaintiff used Its 



1012 158 FEDEEAIi REPOETER. 

property, and peculiarly the évidence of a cellar door being open just 
prioE to the flre, and the existence of waste in and about a bin and balins 
press near the door at the point where the flre was claimed to hâve beeu 
started, was properiy given, because, if tlie railroad company was not 
négligent, it was proper for the jury to consider the condition of th(> 
property biirned to ascertnin whether it was not possible for it to liave 
been ignited by an accidentai sparlc from a locomotive having proper sparlc 
arresters. 

At Law. On motion for new trial. 

Henry F. Stockwell, Horace M. Rumsey, and Alex. Simpson, Jr., 
for plaintifif. 
John Hampton Barnes, for défendant. 

HOLIyAND, District Jtidge. This is a suit to recover damages for 
the alleged neghgent burning of the plaintiff's paper mill by sparks 
emitted from defendant's passing engines. The plaintiff company oc- 
cupied a mill at Holmesburg, Èa.., along the New York division of 
the Pennsylvania Railroad. It was situate on the west side of the right 
of way, about 41 feet from the west rail of the west track, with a front- 
age of about 300 feet. There are four tracks on the New York divi- 
sion ; the two middle being used for freight trains, and the other two 
for passenger trains; the west track used for passenger trains west 
bound, and the easternmost track used for trains running to New 
York. The fire occurred on Saturday, May 5, 1906, about 11 :30 a. 
m. A number of trains passed the mill about tliat time and witnesses 
observed them emitting large volumes of smoke and making a great 
puffing noise. No one saw a spark emitted from any of thèse en^^ines 
and communicate the fire to the mill, but the plaintiff sought to estab- 
lish that the. fire had been communicated to the establishment by a 
spark emitted from one of the passing engines by proof of such facts 
and circumstances as would enable the jury to conclude that fire had 
been caused in that way. Witnesses were called to prove numerous 
fires along the tracks of the New York division from Frankford to 
Holmesburg, on both sides of the track, which had occurred for six 
months prior. It was shown that sparks, varying in size, were emit- 
ted by passing engines for a considérable time prior to the fire, and 
much évidence was adduced to show it did not and could not hâve oc- 
curred from any other cause. The défense, under a plea of not guilty, 
offered évidence to show that the spark arresters of the engines pass- 
ing the mill on this day were of the most approved kind used and 
were in good condition at the time. The jury rendered a verdict in 
favor of the défendant. Motion and reasons for a new trial were filed, 
and those necessary to be considéred will be taken up in their order. 

1 and 2. Frank G. Hitchner, on cross-examination, was asked by 
counsel for the défendant this question : 

"As a matter of fact, was there not a flre In your building within a year 
prior to this time, which was reported to you to bave been caused by a light- 
ed cigarette?" 

Both an objection to this question by the plaintiff at the time and 
subsequently a motion to strike it out were overruled. They are the 
first and second reasons for a new trial. The plaintiff, in proving 
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its case, soiight to establish, by a process of exclusion, that there was 
no possible way by which the fire could hâve been communicated to 
the factory except from a spark negligently emitted from a passing 
engine, and nearly ail of the employés testified that smoking was not 
permitted by them in the building, and that none of them did smoke 
in violation of this order. It was, therefore, entirely proper for the 
défendant to contradict this évidence by showing that this fuie was 
not observed by the employés, but had been violated by them, and 
the évidence was compétent for that purpose. 

3 and 4. A witness was asked by the plaintiff how far, if you can 
tell me, would a spark on a windy day, going through the mesh of the 
size used on the Pennsylvania Railroad, carry and be capable of setting 
fire to paper or other objects of that character? The defendant's ob- 
jection to this question was sustained. The plaintiff had been permit- 
ted to prove by other witnesses the direction and strength of the wind 
at the time of the fire, and it would hâve been its right to prove ail the 
conditions existing on the morning of the fire, and argue to the jury 
the probable distance a live spark, under the circumstances, might be 
thrown, but if it is claimed that it is a question upon which expert évi- 
dence can be produced the question asked of the expert should embody 
the conditions existing at the time of the fire. I am unable to see what 
aid the jury could hâve received from permitting the witness to answer 
a question so gênerai and indefinite as "how far would a spark on a 
windy day, going through the mesh of the size used on the Pennsyl- 
vania Railroad, carry and be capable of setting fire to paper." It 
would dépend entirely upon how strong the wind was blowing. A 
windy day is a very indefinite expression. A witness should state facts 
rather than conclusions, especially in matters of ordinary and gênerai 
information such as involved in the question objected to. The following 
are cases which illustrate the rule: Witnesses were not permitted to 
give an opinion on the burning of a roof of a building in Kiesel & Co. v. 
Ins. Co., 88 Fed. 243, 31 C. C. A. 515. Opinion was not allowed to be 
expressed by the witnesses as to whether a particular method of coupling 
cars is dangerous in R. R. Co. v. Myers, 63 Fed. 793, 11 C. C. A. 439. 
It was required that facts should be stated instead of an opinion as to 
the safety of an apparatus in Hunt v. Kile, 98 Fed. 49, 38 C. C. A. 641. 
An opinion as to what the resuit would hâve been if a wagon had 
made a sharp turn was not permitted in Brewing Co. v. Ort, 113 Fed. 
482, 51 C. C. A. 317. And whether it was safe to stand at a certain place 
on a pier could not be determined by the opinion of witnesses was held 
in Coasting Co. v. Toison, 139 U. S. 555, 11 Sup. Ct. 653, 35 L. Ed. 370. 

5. A witness volunteered the information that engineers sometimes 
will punch holes in the spark arresters to make the engine steam up. 
This, upon the motion of the défendant, was stricken out over the ob- 
jection of the plaintiff, and is the fifth reason for a new trial. What 
the witness knew to be done on other roads was not compétent to show 
for the purpose of establishing that practice prevailed on the defend- 
ant's road. He obviously was incompétent to testify as to the défend- 
ant company's engineers in this particular as he had only been on two 
of the engines of the défendant company, and then for a short time. 

6. John F. Holl, the train dispatcher at Jersey City, in charge of that 
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portion of the New York division lying in front of the building where- 
the fire occurred, was permitted to testify what time certain trains 
passed the Cornwall and Holmesburg Junction and Frankford on the 
day of the fire, from bis train sheet which was kept by him. After 
the plaintiff had proven that a number Of engines had passed the plain- 
tifï's building betweèn 10 :'45 and 11:25 on the morning of May 5,, 
1906, the défendant company, of course, as a matter of défense, sought 
to identify the engines passing at this time, and to show that the 
spark arresters on each engine was of the most approved kind and in 
good condition at the time, for the purpose of avoiding their respon- 
sibility for the fire. f his was entirely proper, and in order to show 
what engines passed at this time, Mr. Holl, the train dispatcher, tes- 
tified from his train sheet made by him at the time from information 
received by telegram from the various points, and recorded by him- 
at the time received. The objection is that the évidence is not comr 
pètent because the information which he recorded on his train sheet 
was supplied to him , by somebody elsè, and it was not wrltten there 
by reason of any knowledge which he had in regard to it other than 
the reported information from others. The train dispatcher in the 
modem conduct of a railroad has a certain division of track over 
which he has a certain supervision, and from various points of which 
he receives télégraphie communication as to the whereabouts of every 
train running on his section. Upon the accuracy of this informa- 
tion dépends the safe conduct of the road, and the lives of hun- 
dreds of people dépend upon the care with which this information 
is communicated, receiVed, and utilized by the dispatcher in charge 
of the division. There is èvery inducement for each person taking 
part in the accumulation of this information to be sure of its ac- 
curacy, and the dispatcher recording it has every incentive to be cer- 
tain that he is receiving correct information and making an accurate 
record of that received. He has télégraphie communication along his 
whole section, and receives dispatches from différent persons at dif- 
férent points as to the exact whereabouts of each train to or from his 
central point. This, to some extent, provides him with a method of 
checking up the accuracy of the information received, and, as has been 
said, this information received from thèse train experts along the line 
of a well-conducted railroad is certainly as reliable as reports made of ' 
salesmen, draymen, porters, and wharfingers, to bookkeepers who 
make original entries, which are afterward introduced in évidence as 
books of original entries, and admitted as compétent évidence. Louis- 
ville & Nashville R. R. Co. v. Daniel, 91 S. W. 691, 28 Ky. Law Rep. 
1146, 3 L. R. A. (N. S.) 1190; Insurance Co. v. Railroad, 138 N. C. 
43, 50 S. E. 452. 

Seventh, eighth, ninth, tenth, eleventh, and twelfth reasons for a- 
new trial are exceptions taken to the charge of the court. Référence 
to the charge as a whole we think will show that there was no error 
committed in any of the portions quoted. 

We do not think there was any error committed in qualifying the third" 
point slibmitted by the plaintiflf for the court to charge, and which is; 
now made the thirteenth reason for a new trial. Neither do we think 
there was any error in affirming the defendant's seventh and eightlv 
points, which are the fourteenth and fifteenth reasons for a new trial.. 
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16. The court affirmed the ninth point submitted by the défendant, 
and charged the jury that "in ascertaining the cause of the fire, the 
jury may, under the évidence that sparks may be emitted from loco- 
motives without négligence of the défendant, consider the évidence 
of the v.'ay in which the plaintiff used its property, and particularly 
the évidence of the cellar door having been open just prior to the 
fire, and of the existence of the waste in and about the bin and baling 
press near the door at the point where the fire is said to hâve started." 
This was affirmed, because if the railroad company was not négligent, 
then it was entirely proper for the jury to consider the condition of 
the property set on fire, for the purpose of ascertaining whether or not 
it was not possible for it to hâve been ignited by the accidentai falling 
of a spark from a locomotive having spark arresters of the most ap- 
proved kind in good condition; in other words, it was compétent for 
the jury to consider the ease with which the fire could hâve been 
actually caused without négligence on the part of the railroad company. 

For the reasons given, a new trial is refused. 



UUARANTY TRUST CO. OF NEW YORK v. CHICAGO UNION TRACTION 

CO. et al. SAMK v. NORTH CHICAGO ST. R. CO. et al. SAME 

V. WEST CHICAGO ST. R. CO. et al. (three cases). 

(Circuit Court, N. D. Illinois, E. D. December 26, 1907.) 

Nos. 20,727-20,729. 

.SïREKT Raii.roai>s— Suit to Forkclose Mortgacies— Reorganizatïon Soheme. 
Suits were brouglit to foreclose mortgages on the properties of various 
Street railroad companies in Chicago whose Unes had passed by a succes- 
sion of leascs into the possession of a lessee which operated them as a 
single System. Such suits were Consolidated, and receivers were appolut- 
ed for ail of the property. The franchises granted to the mortgagors 
under which the streets were occui)ied by most of the lines had explred. 
and the city passed an ordlnance granting a franchise for their use to a 
reorganized company representing tbe gréa ter part of tbe IwudhoUlers 
and stockholders of the mortgagor companies, and in which ail were en- 
titled to join, on condition that such company obtained possession of tho 
existing property and accepted its terms by a certain date, but if not. 
granting such franchise to anotlier company. Held, that the court, as 
the only means of preserving the property as a going concern and tlius 
maintaining its value until foreclosure and sale, had power to authorize 
its receivers to turn the same over to the reorganized company pending its 
sale. 

On Pétition of Chicago Railways Company. 

Gilbert E. Porter, for Guaranty Trust Co. of N. Y. William Burry, for Fi- 
delity Trust Co. of Philadolphia. .lames C. Hutchins and Frank II. Scott, 
for Illinois Trust & Savings Bank et al. Frank H. McCulloch, for Merclnuits' 
Uoan & Trust Co. William. .T. Callioun, for North & West Chicago St. R. Co. 
AV. W. Gurley and Arthur Dyrenfovth, for Chicago Union l'rac-tion Co. Braill- 
ard Toiles, for Guaranty Trust Co. of N. Y. Noble B. .ludali, for Northern 
Trust Co. et al. Colin C. H. Fyffe, for Central Trust Co. of N. Y. et al. .Tolui 
R. Jlontgomery and Louis E. Ilart, for Equitable Trust Co. et al. Schuyler, 
.lamieson & Ettelson, for certain stock and bond holders. Newman, Nortlirup. 
Levinson & Becker, for A. G. Becker & Co. et al. Pani & Hurd. for Central 
Trust C<). of lU. John A. Rose, for Chicago West Division Ry. Co. et al. 
Henry Crawford and Charles R. Aldrich, for certain holders of certiflcates of 
indebtedness. 
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GROSSCIJP,' Circuit Judge. Upon the coming down of tlie dé- 
cision of the Circuit Court of Appeals, reversing the former order 
of this court, that turned over to the Chicago Railways Company 
the properties now in the hands of the court (158 Fed. 923), an or- 
dinance was passed by the City Council of the City of Chicago, ex- 
tending until February 1, 1908, the privilège of the Chicago Rail- 
ways Company to accept the ordinance of February 11, 1907; it 
being provided, however, in such extension ordinance, that in the 
event that said ordinance of February 11, 1907, as extended by the 
ordinance of September 13, 1907, was not accepted within the 
time fixed, the Chicago City Railway Company and the Chicago 
City Railroad Company were required to comply with the obliga- 
tions imposed upon them by the companion ordinance of Feb- 
ruary 11, 1907, to the Chicago City Railway Company, with re- 
spect to the streets covered by said ordinance of the same date to 
the Chicago Railways Company; that is that the Chicago City Rail- 
way Company would hâve the right and would be obligated to con- 
struct, maintain and operate a System of street railways in and 
upon the streets that otherwise would hâve been granted to the 
Chicago Railways Company. 

FoUowing this, the Chicago Railways Company presented to 
Judge Peter S. Grosscup, and Hon. John C. Gray, for their approval, 
a modified plan of reorganization and readjustment, which plan bas 
been approved; the changes from the old plan being confined chief- 
ly to the raising of the rate of interest of the new bonds to be issued 
for the old, from four and one-half to five per cent, and the issuing, 
to the holders of certifîcates of gênerai indebtedness, of bonds of 
the new company, instead of the new company notes secured by 
collatéral. 

Concurrently with the adoption of this modified plan, suits hâve 
been begun, by the trustées under the mortgages, to foreclose the 
mortgages — both by original bill and cross bill — ail now Consoli- 
dated however, in the original cause. And, upon a showing that 
the several street car companies which own the lines leased to, and 
composing the System of Union Traction Company, and which are 
the mortgagors in the several mortgages, are insolvent, receivers 
hâve been appointed — the original receivership having been ex- 
tended, for that purpose, over such lessor and mortgagor companies; 
in which foreclosure suits decrees for sale hâve now been entered. 

The ordinance of February 11, 1907, embodied a purpose upon the 
part of the City of Chicago that the grant therein contained, to use 
the streets therein named, should go, not to any one of the old com- 
panies owning lines comprised in the Union Traction Company 
System, nor to a new company having no connection with the Union 
Traction Company, but to the Chicago Railways Company as a 
médium through which the interests now concerned in the Union 
Traction Company's System, might be given the opportunity, upon 
reorganization and readjustment in accordance with the conditions 
stated, to continue their street railway relations to the city. The 
relation, therefore, of the Chicago Railways Company to the several 
interests composing the Union Traction Company System, is not 
that of competitor or rival, but that of intermediary, through which 
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existing interests may continue to live. And this completely dis- 
tinguishes the matter raised by the pétition before the court, fronn 
the many cases arising between rival companies that bave been brought 
to my attention. 

Stripped of mère form, and reduced to its substance, the matter 
now before the court are thèse suits to foreclose the several mort- 
gages upon the Union Traction System, and the decrees thereln, the 
mortgagors being insolvent; and the pétition before the court is a 
pétition, pending such foreclosure, to turn over the existing property 
of such mortgagors, to the Chicago Railways Company, the médium 
through which alone the bondliolders, the stockholders, the creditors, 
and ail the interests of the Union Traction System can obtain a con- 
tinued right to the use of the streets, so that the foreclosure, when it 
comes, will not be confined to a sale of the property as it exists, bereft 
of any right of the purchaser, to continue in the streets, but a sale of 
such property plus a right to the continued use of the streets, if such 
purchaser be the Chicago Railways Company. The pétition, there- 
fore, is clearly in the interest of the mortgagees and creditors in the 
foreclosure proceedings ; giving, if granted, to the corpus of the mort- 
gaged property a value that it v^^ould not hâve if the pétition were de- 
nied. Indeed, unless the ordinance of February 11, 1907, be accepted, 
through the médium of the Chicago Railways Company, but in the 
real interest of ail the interests embraced in the Union Traction svs- 
tern, so that the mortgaged property may be sold as a going concern, the 
foreclosure sale would resuit in very severe losses to the mortgagees. 

That the granting of this pétition may impair in some degree thç 
mortgagors' présent right to the use of the streets, and, in that way, 
affect to some extent some of the abstract légal rights of the mort- 
gagees may be admitted. But ail this is overbalanced, by the infinite- 
ly greater counter objection, that unless the pétition is granted, the 
mortgagees' rights and advantages will be almost wholly destroyed; 
so that the question is not one of avoiding a stated disadvantage, but 
of choosing between two courses both of which bave their disad- 
vantages ; and in such situation, where the disadvantage on the one 
hand is so clearly and distinctively greater than would be the disad- 
vantage on the other, neither the power, nor the duty of the court to 
exercise fair business sensé ought to be open to question. 

It ought to be said in passing that the case made by this pétition 
is legally différent from the case made by the former pétition, and the 
order thereon, reversed by the Circuit Court of Appeals. In that case 
the danger apprehended, that the property would be lost unless the 
ordinance of February 11, 1907, was accepted, however conclusive the 
reasons therefor were, rested in inference only; in this case the City 
Council, by the extension ordinance of September last, has made cer- 
tain that event. In the former case, the proceeding before the court 
was that of a creditor only — the trustées of the bondholders and other 
Hen holders being in, in invitum ; in the présent case the trustées of 
the bondholders hâve corne into court, themselves invoking the juris- 
diction of the court to foreclose their security. In the former case 
the order asked for was in the nature of an order preservative of the 
corpus of the property to be sold, but no sale had yet been asked by 
those who had a right to foreclose. In this case foreclosure is asked ; 
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is asked by those who hâve the right to ask it; and îs ordered by the 
decree of the court. The order prayed for, therefore, is not only pre- 
servative of the corpus, but strictly pertinent to the foreclosure pro- 
ceedings now pending. 

To sum up the matter in a sentence, the orcHnance of February 11, 
1907, is a grant, by the city, in the interest of the bondholders, cred- 
itors, and stockholders of the old companies, as their interests are re- 
adjusted, of a settled "right of way" for the future; and this pétition, 
as an adjunct to the suit to foreclose, is to so unité such right of way 
with existing tangible property that the whole will constitute a going 
Street railway property, immensely more vahiable as the corpus on 
which to rest the bonds and debts, and a foreclosure sale, th an if thèse 
différent éléments remained apart. But whether any bondholder or 
créditer shall acçept this plan of union is hère, as it was in the August 
order, his own question ; for he remains at liberty either to accept his 
aliquot part in the; éléments thus united, or to reject it, and look for his 
return in that separate élément on which his security otherwise rests. 

The order prayed for will be entered. 



KALLAS V. WOUTH BltOS. CO. 

(Circuit Court, B. D. Pennsylvaiila. January 29, 1908.) 

No. 05. 

TiîiAL— Taking Case feom ,Tuby— Questions of Fact. 

AVhere a case Is close upou tho facts, It should ordlnarily not be de- 
termined by thé court, but by the jury nnder approprlate instructions. 
[Ed. Note.-^For cases in point, see Cent. Dig. vol. 46, Trial, §^ 318-345. i 

At Law. On motion by défendant for judgmént on reserved point 
notwithstanding the verdict. 

Goodman & Mitchell, for plaintiff. 
Thomas Leaming, for défendant. 

J. B. McPHERSON, District Judge. ït may be conçeded that this 
is a close case, but the concession does not neeessarily involve the con- 
clusion that the plaintiff should not recover. , On the contrary, a close 
case upon the faots — that is, a dispute wJiich causes the mind to doubt 
cqncerning the. inferences that should be.drawn-Trmu&t ordlnarily be 
deterniined,: not, by the court ;but by the jury under appropriate in- 
structions. No:çpmplaint ismade by either party about the légal rules 
that were laid down in the charge, and the sole question now is, wheth- 
er the plaintiff's çlaim to recover shoUld hâve been submitted at ail. 
Upon this question I ca,n only say that, -vyhile a reconsideration of the 
testimony has npt removed the hésitation that I felt at the trial con- 
cerjxing the proper.icoursC: to be taken, I cannot 5ee my way to the 
ruling that a bintling instruction in favor of the çlefendant would hâve 
been justified. Ôf course, if such an instruction should hâve been 
given, the pending motion should prevail, 

, Accordingly judgmént pctwi-thstanding the verdict cannot be en- 
tered, and to this refusai of the motion an exception is sealed at the 
defendant's request. 
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ALABAMA NAT. BANK OF BIRMINGHAM et al. v. MASSASSOIT-PO- 
CASSET NAT. BANK. (Circuit Court of Appeals, Fifth Circuit. March 10. 
1908. On Rehearing, April 2, 1908.) No. 1,72G. Appeal froiii tbe Circuit 
Court of tUe United States for the Northern Division of tlie Northern District 
of Alabama. Paul Spealïe, Lawrence Cooper, and Joseph W. Oarroll, for ap- 
pellants. R. Vf. Walker, for appellee. Before McCOBMICK, Circuit Judge, 
and NEWMAN and BURNS, District Judges. 

PER CURIAM. The facts in this case are fully set out, and the conclusion 
reached by the Circuit Court, as well as the reasons therefor, fully stated, in 
the opinion filed by Circuit Judge Shelby in disposing of the case, and report- 
ed in the case of Farmers' Ixian & Trust Oo. v. Madison Manufacturlug Co., 
1.53 Fed. 310. We concur in the conclusion there reached, as well as in the 
reasons upon whieh the conclusion is based. Therefore the judgment of the 
court below will be affirmed. 

On Application for Rehearing. 

The judges before whom this case was heard, hâve considered the applica- 
tion for rehearing; and being of the opinion tliat they decided the case cor- 
rectly, the motion for rehearing is denied. 



C. B. RICHARD & CO. v. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit. Deceniber 4, 1007.) No. 80 (4,2t)7'). Appeal from the Circuit 
Court of the United States for the Southern District of New Yorli. For deci- 
s^ion below, see 151 Fed. 954, afflrniing a décision by the Board of United 
States General Appraisers. Curie, Smith & Maxwell (W. Wicliham Smith, of 
counsel), for importers. D. Frank Lloyd, Asst. U. S. Atty. Before LA- 
COMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Décision of Circuit Court affirmed. 



THE CZARINA. (Circuit Court of Appeals, Second Circuit. February 11, 
1908.) No. 1,52. Appeal from the District Court of the United States for the 
Southern District of New York. Nicoll, Anable & Lindsay (A. R. Watson, of 
counsel), for appellant. Hyland & Zabrlskie, for appellee. Before LACOMBB, 
COXB, and NOYES, Circuit Judges. 

PER CURIAM. Decree of District Court (152 Fed. 207) aflirmed, with 
interest and costs. 



GARTNER. SONS & CO. v. UNITED STATES. (Circuit Court of Appeals. 
Second Circuit. Mardi 10, 1908.) No. 109 (4,457). Appeal from the Circuit 
Court of the United States for the Southern District of New York. For décision 
below, see 154 Fed. 957, afflrming a décision by the Board of United States 
General Appraisers. Hatch & Ciute (Walter P. AVelch, of counsel), for im- 
I)orters. J. Osgood Nichols, Asst. U. S. Atty. Before LACOMBE, WABD, 
and NOYES, Circuit Judges. 

PER CURIAM. Décision of Circuit Court affirmed, on opinion of Judge 
Martin. 



GORDON V. DILLINGHAM. (Circuit Court of Appeals, Fifth Circuit. 
February 25, 1908.) No. 1,072. Appeal from the Circuit Court of the United 
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States for the Southern District of Texas. W. D. Gordon, for appellant. 
Floyd McGown, L. G. Denman, and Thos. H. K'ranlîlln, for appellee. Before 
PARDEE, Circuit Judge, and NEWMAN, District Judge. 

PER CURIAM. The decree appealed from Is afflrmed, on the authority of 
White V. Ewing. 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67. S«e, also, Bottoiu 
V. Ry. B. & L. Ass'n (O. 0.) 123 Fed. 745. 



In re IROQTJOIS HOTEL & APARTMENT CO. (Circuit Court of Appeals, 
Second Circuit. January 20, 1908.) Appeal from the District Court of the 
tJnlted States for the Southern District of New Yorlc. Motion to dismlss ap- 
peal. Walter Large (Pranli P. Prlehard, of counsel), for complalnant. Ed- 
mund Wetmore (William B. Haie, of counsel), for appellee. Before LACOMBE, 
OOXÈ, and NOYES, Circuit Judges. 

PER CURIAM. This cause Is distlnguished from Elliott v. Toeppner, 187 
U. S. 327, 23 Sup. Ot. 133, 47 L. Ed. 200, where the jury found upon Issues 
of fact which the act provides might be sent to them. Hère the court declded 
issues whlch could not under the act be sent to the jury. The proper course 
would hâve been to dispose of the jury trial by dravvlng a juror (or otherwise) 
and then to décide the motion; but we thlnk that the disposition made of the 
cause was substantlally équivalent. The only question reviewable hère by aj)- 
peal is vchether or not the bankrupt was engaged priueipally in mercantile 
pursuits. Motion denled. 



J. A. SCRIVEN 00. V. MORRIS et al. (Circuit Court of Appeals, Fourth 
Circuit. February 15, 1908.) No. 7G1. Appeal from the Circuit Court of the 
TJnlted States for the District of Maryland, at Baltimore. Arthur v. Briesen 
(George W. Case, Jr., on the brief). for appellant. W. Calvin Chesnut (Gans 
& Haman, on the brlef), for appellees. Before PRITCHARD, Circuit Judge, 
and McDOWELL and DAYTON, District Judges. 

PER CTJRIAM. We hâve carefully considered the questions raised by 
the appellaiit on appeal In thls cause, and are of opinion that the same are 
wlthout merlt. The learned judge who trled the cause below wrote a care- 
fully considered opinion, reported In 154 Fed. 914, In whlch we fully concur. 
The judgment of the lower court is therefore affirmed. 



KUHN v. FAIRMONT COAL CO. (Circuit Court of Appeals, Fourth Cir- 
cuit. December 20, 1907.) No. 747. In Error to the Circuit Court of the 
United States for the Northern District of West Virginia, at Olarksburg. For 
opinion below, see 152 Fed. 1013. Homer W. Williams and Harvey AV. Har- 
mer, for plalntifC In error, Z. T. Vinson, Reese Blizzard, John Bassel, and 
E. A. Brannon, for défendant in error. No opinion. Certlfled copy of eertifi- 
cate of questions and propositions of law transmltted to the Suprême Court 
of the United States. 



LBEDS V. HILLS. (Circuit Court of Appeals, First Circuit. January 14, 
1908.) No. 743. Appeal from the District Court of the United States for the 
District of Maine. Henry M. Earle, for appellant. Grosvenor Calklns (George 
E. Hills, on the brief), for appellee. Before COLT, PUTNAM, and LOWELL, 
Circuit Judges. 

PER CURIAM. We are ail satlsfled wlth the conclusion of the District 
Court (149 Fed. 878), and wlth the reasons given therefor by the learned judge 
of that court ; and we thlnk we need add nothing thereto. The decree of the 
District Court Is afflrmed, wlth interest, and the appellee recovers hls costs 
of appeal. 
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"LOWDON et al. v. UNITED STATES. (Circuit Court of Appeals, Pifth 
Circuit. February 25, 1908.) No. 1,71.5. In Error to the District Court of 
the United States for tbe Nortliern District of Texas. See 149 Fecl. 673, 79 
C. C. A. 3G1. J. C. Muse, S. F. Ilardvviclie, W. L. Crawford, Geo. E. Miller, 
îind H. B. Birmingham, for plaintiffs in error. V.''m. H. Atwell, U. S. Atty. 
Before FARDEE, McCORMICK, and SIIELBY, Circuit Judges. 

FER CTJRIAM. A majority of the judges are of opinion that tliere is no 
réversible error In the record. The judgment of the District Court is therefore 
afflnned. 



MANKIN et al. v. UNITED STATES, for Use of LUDOWICI-CAUADON 
CO. et al, (Circuit Court of Appeals, Fifth Circuit. March 31, 1908.) No. 
1,762. In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. O. W. Catchings and T. C. Catchings, for plaintiffs 
in error. Gérard Brandon, for défendants In error. Before FARDEE, Mc- 
CORMICK, and SIIELBY, Circuit Judges. 

FER CURIAM. The judgment of the Circuit Court Is affirmed, on au- 
thority of Hill v. American Surety Company of New York, 200 U. S. 197, 2(1 
Sup. Ot. 168, 50 L. Ed. 437. 



STEEL PROTECTED CONCRETE CO. et al. v. CENTRAL IMPROVE- 
MBNT & CONTRACTING CO. (Circuit Court of Appeals, Fifth Circuit. 
March 31, 1908.) No. 1,757. Appeal from the Circuit Court of the United 
States for the Eastern District of Louisiana. J. D. Rouse, Wm. Grant, W. B. 
Grant, and D. Walter Brown. for appellants. J. K. Beckwith, for appellee. 
Before FARDEE, McCORMICK, and SIIELBY, Circuit .Judges. 

FER CURIAM. Our examlnation of the évidence brlngs us to the same 
conclusion as tbat reached by the trial court (155 Fed. 279) and, for the rea- 
sona glven by Judge Saunders, the decree dismissing the bill is afflnned. 



THE MARTHA B. WALLACE. (Circuit Court of Appeals, Second Cir- 
cuit. March 10, 1908.) No. 156. Appeal from the District Court of the 
United States for the Southern District of New York. Cari Schurz Petrasch 
(W. S. Montgomery, Cari Schurz Fetrasch, and Charles E. Travls, of counsel), 
for appellant. Alexander & Ash (Mark Ash and William Ash, of counsel), 
far appellee. Before LAOOMBE, WARD, and NOYES, Circuit Judges. 

FER CURIAM. Decree of District Court (151 Ped. 353) affirmed, with in- 
terest and costs. 



MORSE DRY DOCK & REFAIR CO. v. MUNSON S. S. CO. (Circuit Court 
of Appeals, Second Circuit. February 17, 1908.) No. 186. Appeal from the 
District Court of the United States for the Southern District of New York. 
Wheeler, Cortis & Halght, for appellant. Armstrong, Brown & Boland, for 
appellee. Before LACOMBE, COXE, and WARD, Circuit Judges. 

FER CURIAM. We think the district judge was correct in holding that 
the action was upon an account stated ; his reasons for so holding being fuUy 
set out in the opinion. 155 Ped. 150. As the appeal bas deprived the ap- 
pellee of the use of a large sum of money, a great part of which was conced- 
edly due to it, we think the decree should be affirmed, with interest and costs, 
and 5 per cent, damages. 



OLD NIOK WILLIAMS CO. t. UNITED STATES. (Circuit Court of Ap- 
peals, Pourth Circuit. January 2, 1908.) No. 709. In Error to the District 
Court of the United States for the Western District of North Oarolina, at 
Greensboro. Charles A. Moore, E. T. Cansler, William P. Bynum, Jr., and J. 
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E. Alexander, for plaintiff In error. A. E. Holton. V. S. Atty. No opinion. 
Wrlt of certiorari of Suprême Court of the United States produeed, ami 
cause transmitted to the Suprême Court. See 152 Fed. 925, 82 C. G. A. 73. 



UNITED STATES v. LA MANNA, AZEMA & FARXAN. SAME v. AUS- 

TIN, NICHOLS & 00. (Circuit Court of Appeals, Second Circuit. March 10, 
1908.) Nos. 167, 108 (4622, 4081). Appeals from the Circuit Court of the 
United States for the Southern District of New York. For décision below in 
the La Manna Case, see 154 Fed. 927. There was no opinion helow In the Aus- 
tin Case. D. Frank Lloyd, Asst. U. S. Atty. Ilatch & Clute (Walter F. 
Welch, of counsel), for Austln, Nichols & Co. Brooks & Brooks (Frederick 
W. Brooks, of counsel), for La Manna, Azema & Farnan. Before LACOMBE, 
WARD, and NOYES, Circuit Judges. 
PBR CURIAM. Décisions of Circuit Court afflrmed. 



UNITED STATES PIDELITY & GUARANTY CO. v. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. December 28, 1907.) No. 778. Iii 
Error to the Circuit Court of the United States for the District of Maryland, 
at Baltimore. For opinion below, see 151 Fed, 534. J. Kemp Bartlett and 
L. B. Keene Claggett, for plaintiff In error. John C. Rose, U. S. Atty. No 
opinion. Wrlt of error dlsmlssed under rule 20 (150 Fed. xxxl, 79 C. C. A. 
xxxi) ; eosts to be paid by plaintiff in error. 



VACCARO BROS. & CO. et al. v. WATERS et al. (Circuit Court of Ap- 
peals, Fifth Circuit. January 28, 1908.) No. 1,676. Appeal from the District 
Court of the United States for the Eastern District of Louislana. J. L. War- 
ren Woodvllle, W. W. Howe, and Charles P. Cocke, for appellants. H. E. Up- 
ton and John E. Upton, for appellees. Before FARDEE and McCOBMICK, 
Circuit Judges. 

PER CURIAM. Under the circumstances shown by the record it seems 
that Waters and his co-llbelants bad a right to negotiate for, If not absolutely 
demand, thelr discharge. The judgment of the District Court Is afllrmed. 



VAN EMON et al. v. VEAL. (Circuit Court of Appeals, Ninth Circuit. 
March 7, 1908.) No. 1,524. Pétition for Revision of Proceedings of the Dis- 
trict Court of the United States for the District of Oregon, In Bankruptcy. 
For opinion below, see 157 Fed. 243. Richard W. Montagne and Johnson & 
Beckwlth, for petitloners. Snook & Churcb, W. H. Fowler. and George Clark, 
for respondent. Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PEK CURIAM. Thls Is an appeal from an order of the District Court sus- 
talnlng a demurrer to a pétition lu bankruptcy and dismlssing the same. We 
bave carefuUy considered the question involved, and find no error in the judg- 
ment. Our vlews are fuUy expressed in the opinion of the District Court 
flled In the court below on November 18, 1907, and we adopt the same as the 
opinion of thls court. The judgment Is afflrmed. 



yiNDICATOR CONSOL. GOLD MINING CO. v. FRANKFORT MARINE 
ACCIDENT & PLATE GLASS INS. CO. FRANKiB^ORT MARINE ACOI- 
DI-TNT & PLATE GLASS INS. CO. v. VINDICATOB CONSOL. GOLD MIN- 
ING CO. (Circuit Court of Appeals, Eighth Circuit. January 28, 1908.) Nos. 
2,682, 2,696. In Error to the Circuit Court of the United States for the Dis- 
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trlct of Colorado. James ,T. Banks (Charles F. Potter, on tlie brief), for Vin- 
rticator Consol. Gold Mining Co. Charles R. Brock (Mllton Smitli, on the 
brief), for Frankfort Jlarine Accident & riate C41ass Ins. Co. Before SAX- 
HORN and ADAMS, Circuit Judges, and PHILIPS, District Judge. 

PER CURIAM. The facts in thèse cases présent the same questions of law 
\vhich were decided by this court in the case of Maryland Casualty Company 
of Baltimore, Maryland, v. Omaha Electric Light & Power Company (Novemher 
6, 1907) 157 ITed. 514 ; and the judgment herein is afflrmed, upou the authority 
of that case. 



WEEMS STEAMBOAT CO. OF BALTIMORE CITY v. PEOPLE'S STEAM- 
BOAï CO. et al. (Circuit Court of Appeals, Fourth Circuit. October 29. 
1907.) No. 662. Appeal from the Circuit Court of the United States for the 
Eastem District of Virginia, at Richmond. George Weems Williams and St. 
George R. Fitzhugh, for appellaut. Williams D. Carter, for appellees. N<j 
opinion. Writ of certiorari of Suprême Court of the United States produced, 
and cause transmitted to the Suprême Court. See (C. C.) 141 Fed. 454 ; 152 
Fed. 1022, 82 C. C. A. 276. 



THE WERDENFBL.S. THE TRANSFER NO. 11. (Circuit Court of Ap- 
peals, Second Circuit. March 10, 1908.) Nos. 188, 189. Appeals from the 
District Court of the Tlnited States for the Soutlieru District of New York. 
James J. Maeklin, William Greenough, and La Roy S. Gove, for appellant. 
Wl»g, Putnam & Burlingham, and Cliarles C. Burlingham, for appellee. Be- 
fore LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Decree of District Court (150 Fed. 40O) afflrmed, wlth in- 
terest and costs. 



JONES T. BUSH et al. (Circuit Court, E. D. Pennsylvania. Mareh 24. 
1908.) No. 71. Motion for New Trial. John Kent Kane and Charles S. 
Wesley, for plalntift. J. Claude Bedford, for défendants. 

J. B. McPHERSON, District Judge. If I could see any proper way to miti- 
gate the hardship of this verdict, I should be glad to adopt it ; but, as th<' 
questions were purely of fact and the évidence was fairly conflicting, the de 
clsion of the jury, especially after three trials, must now be accepted. It was 
certainly true that in strictness of logic the plaintltt was entitled elther to his 
full clalm or to nothing at ail, and the ainount of the verdict was, therefore, 
.iustlfied ; but I may say frankly that I should hâve been better satîsfled if thr 
.iury had cast logic aside, and had awarded, say, half the elaira, instead of 
the whole. They did not choose to do this, however, and after a good deal oi' 
hésitation I cannot discover a suflicient reason for disregarding their fluding 
and enforcing my individual view of what would hâve been a fair settlement 
of this prolongea controversy. The motion for a new trial Is refused. 
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